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INTRODUCTION

This is the twenty-fifth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).1

The present volume consists of three parts. Part one contains the Commission's
report on the work of its twenty-seventh session, which was held in New York from
31 May to 17 June 1994, and the action thereon by the United Nations Conference on
Trade and Development (UNCTAD) and by the General Assembly.

In part two most of the documents considered at the twenty-seventh session of the
Commission are reproduced. These documents include reports of the Commission's
Working Groups as well as studies, reports and notes by the Secretary-General and the
Secretariat. Also included in this part are selected working papers that were before the
Working Groups.

Part three contains the UNCITRAL Model Law on Procurement of Goods, Con
struction and Services, the Guide to Enactment of the Model Law, a bibliography of
recent writings related to the Commission's work, a list of documents before the twenty
seventh session and a list of documents relating to the work of the Commission repro
duced in the previous volumes of the Yearbook.

UNCITRAL secretariat
Vienna International Centre

P.O.Box 500, A-1400 Vienna, Austria
Telephone: 21345-4060 Telex: 135612 Telefax: (431)-237485

'To date the following volumes of the Yearbook of the United Nations Commission on International Trade
Law (abbreviated herein as Yearbook [year]) have been published:

Volume Years covered United Nations publication,
Sales No.

I
II
III
III Suppl.
IV
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VI
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A. Report of the United Nations Commission on International Trade
Law on the work of its twenty-seventh session

(New York, 31 May-17 June 1994) [Original: English]a
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INTRODUCTION

1. The present report of the United Nations Commission
on International Trade Law covers the Commission's
twenty-seventh session, held in New York from 31 May to
17 June 1994.

2. Pursuant to General Assembly resolution 2205 (XXI)
of 17 December 1966, this report is submitted to the
Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development
(UNCTAD).

I. ORGANIZATION OF THE SESSION

A. Opening of the session

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its twenty-seventh
session on 31 May 1994. The session was opened by Mr.
Hans Corell, Under-Secretary-General for Legal Affairs,
the Legal Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership of 29 States, elected
by the Assembly. By its resolution 3108 (XXVIII) of 12
December 1973 the General Assembly increased the mem
bership of the Commission from 29 to 36 States. The
present members of the Commission, elected on 19 Octo
ber 1988 and on 4 November 1991, are the following
States, whose term of office expires on the last day prior to

the beginning of the annual session of the Commission in
the year indicated: t

Argentina (1998), Austria (1998), Bulgaria (1995),
Cameroon (1995), Canada (1995), Chile (1998), China
(1995), Costa Rica (1995), Denmark (1995), Ecuador
(1998), Egypt (1995), France (1995), Germany (1995),
Hungary (1998), India (1998), Iran (Islamic Republic
of) (1998), Italy (1998), Japan (1995), Kenya (1998),
Mexico (1995), Morocco (1995), Nigeria (1995), Poland
(1998), Russian Federation (1995), Saudi Arabia (1998),
Singapore (1995), Slovakia (1998), Spain (1998), Sudan
(1998), Thailand (1998), Togo (1995), Uganda (1998),
United Kingdom of Great Britain and Northern Ireland
(1995), United Republic of Tanzania (1998), United
States of America (1998) and Uruguay (1998).

5. With the exception of Costa Rica, all members of the
Commission were represented at the session.

6. The session was attended by observers from the fol
lowing States: Algeria, Antigua and Barbuda, Australia,
Belarus, Belize, Bolivia, Brazil, Colombia, Cyprus, Czech
Republic, El Salvador, Finland, Guatemala, Indonesia,
Iraq, Jordan, Lebanon, Libyan Arab Jamahiriya, Malta,
Myanmar, Pakistan, Panama, Republic of Korea, Romania,
South Africa, Sweden, Switzerland, Syrian Arab Republic,
Turkey, Ukraine, Viet Nam, Yemen and Zambia.

'Pursuant to General Assembly resolution 2205 (XXI), the members of
the Commission are elected for a term of six years. Of the current mem
bership, 17 were elected by the Assembly at its forty-third session on
19 October 1988 (decision 43/307) and 19 were elected at its forty-sixth
session on 4 November 1991 (decision 46/309). Pursuant to resolution
31/99 of 15 December 1976, the term of those members elected by the
Assembly at its forty-third session will expire on the last day prior to the
opening of the twenty-eighth regular annual session of the Commission, in
1995, while the term of those members elected at its forty-sixth session
will expire on the last day prior to the opening of the thirty-first session
of the Commission, in 1998.
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7. The session was also attended by observers from the
following international organizations:

(a) United Nations bodies: World Bank (International
Bank for Reconstruction and Development)

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee (AALCC); Inter-American
Development Bank; International Institute for the Unifica
tion of Private Law (UNIDROIT); Permanent Court of
Arbitration, The Hague.

(c) Other international organizations: Cairo Regional
Centre for International Commercial Arbitration; Comite
Maritime International; Grupo Latinoamericano de
Abogados para el Derecho de Comercio Internacional
(GRULACI); INSOL International; International Bar Asso
ciation (IBA); International Chamber of Commerce (ICC);
International Council for Commercial Arbitration (ICCA);
International Women's Insolvency and Restructuring Con
federation (IWIRC); The Chartered Institute of Arbitra
tors; The Law Association for Asia and the Pacific
(LAWASIA).

C. Election of omcers2

8. The Commission elected the following officers:

Chairman: Mr. David Monin Bovio (Spain)

Vice-Chairmen: Mc. Oliver Glatz (Hungary)
Mr. Jose Maria Abascal Zamora
(Mexico)
Mr. Ahmed Choukri (Morocco)

Rapporteur: Mc. Visoot Tuvayanond (Thailand)

D. Agenda

9. The agenda of the session, as adopted by the Commis
sion at its 520th meeting, on 31 May 1994, was as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda.

4. New international economic order: procurement.

5. International commercial arbitration: draft Guide
lines for Preparatory Conferences in Arbitral Pro
ceedings.

6. Electronic data interchange.

2The election of the Chainnan took place at the 520th meeting, on
31 May 1994, the election of the Vice-Chainnen at the 534th meeting, on
9 June 1994, and the election of the Rapporteur took place at the 526th
meeting, on 4 June 1994. In accordance with a decision taken by the
Commission at its first session, the Commission has three Vice-Chainnen,
so that, together with the Chainnan and the Rapporteur, each of the five
groups of States listed in General Assembly resolution 2205 (XXI),
section 11, paragraph 1, will be represented on the bureau of the Commis
sion (see the report of the United Nations Commission on International
Trade Law on the work of its fIrst session, Official Records of the General
Assembly, Twenty-third Session, Supplement No. 16 (A/7216), para. 14
(Yearbook of the United Nations Commission on International Trade Law,
vol. I: 1968-1970 (United Nations publication, Sales No. E.71.V.l), part
two, I, A, para. 14).

7. International contract practices: draft Convention
on Independent Guarantees and Stand-by Letters
of Credit.

8. Case-law on UNCITRAL texts (CLOUT).

9. Future programme of work.

10. ICC Uniform Customs and Practice for Documen-
tary Credits (UCP 500).

11. Status and promotion of UNCITRAL legal texts.

12. Training and assistance.

13. General Assembly resolutions on the work of the
Commission.

14. Other business.

15. Date and place of future meetings.

16. Adoption of the report of the Commission.

E. Adoption of the report

10. At its 546th meeting, on 17 June 1994, the Commis
sion adopted the present report by consensus.

11. DRAFT UNCITRAL MODEL LAW
ON PROCUREMENT OF GOODS,
CONSTRUCTION AND SERVICES

A. Introduction

11. At its twenty-sixth session, in 1993, the Commission
adopted the UNCITRAL Model Law on Procurement of
Goods and Construction.3 At that session, the Commission
recalled that a decision had been made to limit work at the
initial stage to the formulation of model legislative provi
sions on procurement of goods and construction. Having
completed work on model statutory provisions on procure
ment of goods and construction, the Commission decided
to proceed with the elaboration of model statutory provi
sions on procurement of services and assigned this work to
the Working Group on the New International Economic
Order. The Working Group discussed draft model provi
sions on procurement of services at its sixteenth and seven
teenth sessions. The reports of those sessions are contained
in documents NCN .9/389 and NCN .9/392, the latter con
taining in its annex the draft text of the Model Law on
Procurement of Goods, Construction and Services as
agreed on by the Working Group.

12, The Commission noted that the Working Group at its
seventeenth session had considered the form that the model
statutory provisions on procurement of services should
take. It was noted that the Working Group had decided that
the provisions should be presented in a consolidated model
statute dealing with goods, construction and services, by
way of making amendments to the UNCITRAL Model
Law on Procurement of Goods and Construction so as to
encompass procurement of services. However, in order to

'Official Records of the General Assembly, Forty-seventh Session,
Supplement No. 17 (A/47/17), annex I.
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limit changes to the existing provisions related to goods
and consuuction, the Working Group decided that those
provisions on procurement of services that would provide
a separate method of procurement only for services should
be included in the Model Law in a separate chapter IV his.
It was further noted that the approach recommended would
leave intact the Model Law as it had been adopted by the
Commission and recommended by the General Assembly
for use by those States that wished to adopt legislation with
a scope limited to procurement of goods and construction.

13. Before entering into a substantive discussion of the
articles of the draft Model Law, the Commission consi
dered the manner in which it could conduct its delibera
tions, in particular as regards the concern that the Model
Law contained a large number of procurement methods. In
that regard, it was pointed out that the Model Law did not,
as such, contain an excessive number of methods of pro
curement since, as explained in the Guide to Enactment (AI
CN.9/393, para. 16), the three methods set forth in article
17 were optional and an enacting State might wish not to
enact all of them in its law. It was therefore suggested that
a better way to proceed would be to consider the amended
Model Law on an article-by-article basis, while giving
particular attention to the question of the number of meth
ods of procurement in the context of the discussion on
article 16. It was further noted that the work at the current
session of the Commission was limited to considering only
those changes that would need to be made to the Model
Law to make it applicable to procurement of services.4

B. Discussion of articles

Title of the Model Law

14. The Commission considered the title of the Model
Law. There was general agreement that, although a short
title such as "UNCITRAL Model Law on Procurement"
might have been preferable, it would have the drawback of
not being specific as to the exact scope of the Model Law,
specificity that would be desirable in view of the continued
existence of the UNCITRAL Model Law on Procurement
of Goods and Construction. It was suggested that, since the
title should reflect the contents of the Model Law, the title
proposed in the Working Group draft, "UNCITRAL Model
Law on Procurement of Goods, Construction and Ser
vices", would be more appropriate as it reflected that the
Model Law was a consolidated text dealing with goods,
construction and services. Furthermore, it was felt that that
title would also have the benefit of signifying the differ
ence in scope between the existing Model Law on Procure
ment of Goods and Construction and the current Model
Law, which contained provisions on procurement of ser
vices. A proposal was made to include a footnote in the
consolidated text of the Model Law so as clearly to indicate
the continued existence and availability of the UNCITRAL
Model Law on Procurement and Construction for those
States that wished to enact legislation limited to goods and
construction. It was also suggested that further clarification
on this point could be made in the Guide to Enactment.
After deliberation, the Commission decided to maintain the

"The following table indicates new article numbers assigned to the 4(continued)

provisions of the UNCITRAL Model Law on Procurement of Goods, No. of article No. of draft article No. of article in
Construction and Services upon adoption by the Commission, the articles in Model Law before the Commission previous Model Law
as they were presented in the draft Model Law before the Commission and
also as they appear in the previous Model Law on Procurement of Goods 26 24 24
and Construction. 27 25 25

28 26 26
No. of article No. of draft article No. of article in 29 27 27
in Model Law before the Commission previous Model Law 30 28 28
Preamble Preamble Preamble 31 29 29

I 1 1 32 30 30
2 2 2 33 31 31
3 3 3 34 32 32
4 4 4 35 34 34
5 5 5 36 35 35
6 6 6 37 41 bis

7 7 7 38 41 ter

8 8 8 39 41 qualer

9 9 9 40 41 quinquies

10 10 10 41 41 sexies (I)

l1(1)(a) to (i) l1(1)(a) to (i) l1(a) to (i) 42 41 sexies (2)

11(1)(j) 11(1) and (1) bis 43 41 sexies (3)

11(I)(k) 44 41 sexies (4)
11(1)(/) and (m) 11(1)(j) and (k) 11(1)(j) and (k) 45 41 septies

12 11 bis 33 46 36 36
13 11 ter 47 37 37
14 12 12 48 38 38
15 13 13 49 39 39
16 14 14 50 40 40
17 15 15 51 41 41
18 16 16 52(a) 42(a) 42(a)

19 17 17 52(b) 42(a bis)

20 18 18 52(c)-(f) 42(b)-(e) 42(b)·(e)

21 19 19 53 43 43
22 20 20 54 44 44
23 21 21 55 45 45
24 22 22 56 46 46
25 23 23 57 47 47
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title "UNCITRAL Model Law on Procurement of Goods,
Construction and Services" and to insert a footnote to that
title as suggested so as to indicate clearly the continued
existence of the earlier Model Law.

Preamble

15. The Commission adopted the preamble unchanged.

Chapter I. General provisions

Article {. Scope of application

16. The Commission adopted article 1 unchanged.

Article 2. Definitions

17. The Commission adopted the definitions of the terms
"procurement" (subparagraph (a) and "procuring entity"
(subparagraph (b) unchanged.

"goods" (subparagraph (c»)

18. A query was raised as to whether, in a procurement
contract for the supply of goods, the transport services
associated with the delivery of those goods to the procuring
entity would be considered as "incidental services". In
reply, it was pointed out that this would depend on whether
the procurement contract for the supply of the goods also
included the transport of the goods. In such a case the
transport would be considered as a service incidental to a
procurement of goods if the value of the incidental service
were less than that of the goods. However, if the contract
for the transport of the goods were separate from the con
tract for the purchase of the goods, the transport would not
be treated as an incidental service. After deliberation, the
Commission adopted the definition of "goods" unchanged.

"construction" (subparagraph (d»)

19. A proposal was made to delete the definition of the
term "construction". In explanation of the proposal, it was
stated that the procurement of construction should be treat
ed in the same manner as procurement of services since, in
construction, the abilities and qualifications of the supplier
or contractor were of crucial significance. It was also poin
ted out that the procurement of construction was treated in
some legal systems as a case of procurement of services.
The Commission however noted that the proposal would
make changes to the Model Law on Procurement of Goods
and Construction as already finalized and adopted. The
Commission thus adopted the definition of "construction"
unchanged.

"services" (subparagraph (d bis»)

20. The Commission transmitted to the drafting group a
concern that the text within parentheses at the end of the
definition ("the enacting State may specify certain cate
gories of services") might be misinterpreted as a vehicle for
excluding certain categories of services from the applica
tion of the Model Law. It was also suggested that further
clarification might need to be included in this regard in the

Guide to Enactment. Subject to the above possible drafting
change, the Commission adopted the definition of "ser
vices".

21. The Commission adopted the definitions of the terms
"supplier or contractor" (subparagraph (e), "procurement
contract" (subparagraph (f), "tender security" (subpara
graph (g) and "currency" (subparagraph (h) unchanged.

Article 3. International obligations of this State relating
to procurement [and intergovernmental agreements

within (this State))

22. The Commission adopted article 3 unchanged.

Article 4. Procurement regul~tions

23. The Commission adopted article 4 unchanged, noting
a suggestion that examples of issues related to procurement
of services that might be addressed in procurement regula
tions could be usefully mentioned in the Guide to Enact
ment.

Article 5. Public accessibility of legal texts

24. The Commission adopted article 5 unchanged.

Article 6. Qualifications of suppliers and contractors

25. The concern was expressed that the curr.ent formula
tion of paragraph (6) might lead to unfair results, in that a
supplier or contractor could be disqualified for errors that
did not affect the substance of a bid and were easily rep
arable, for example, when one year's financial reports were
inadvertently left out of the bid. In order to alleviate that
concern, it was suggested that the criterion for disqualifica
tion should be whether the incompleteness or inaccuracy of
the information submitted in relation to the qualifications
of the supplier or contractor involved the substance of the
bid. The prevailing view was that the existing formulation,
arrived at after considerable discussion at the last session of
the Commission, was preferable. It was noted that a failure
to submit financial reports could be remedied under the
existing language in the Model Law. After deliberation, the
Commission adopted article 6 unchanged.

Article 7. Prequalification proceedings

Paragraph (I)

26. The Commission adopted paragraph (1) and referred
to the drafting group a suggestion to add a reference to
chapter IV bis.

Paragraph (2)

27. The Commission adopted paragraph (2) unchanged.

Paragraph (3)

28. It was suggested that the reference in paragraph (3)
(b)(ii) to article 41 ter (f) might be redundant, in view of
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paragraph (3)(a)(iii). The Commission referred the matter
to the drafting group. A proposal to delete paragraph (3)(a)
(v) on the ground that it put an undue burden on the pro
curing entity did not receive support. It was noted that the
purpose of paragraph (3)(a)(v) was to establish basic trans
parency and that the provision recognized that the pro
curing entity could set further requirements that would
allow it to eliminate, early in the procurement proceedings,
suppliers or contractors that were not suitably qualified to
perform the contract. The Commission also affirmed the
necessity of including paragraph (3)(b)(ii).

Paragraphs (4)-(8)

29. The Commission adopted paragraphs (4)-(8) un
changed.

Articles 8-10

30. The Commission adopted unchanged articles 8-10,
entitled: Participation by suppliers or contractors; Form of
communications; and Rules concerning documentary evi
dence provided by suppliers and contractors.

Article 11. Record of procurement proceedings

31. It was suggested that it might be useful to require that
the procuring entity maintain a record relating to its deci
sion to apply one of the limited solicitation procedures
foreseen in article 41 bis. A question was raised as to the
purpose of the words "or the basis for determining the
price" and of the words "if these are known to the pro
curing entity". As to the first set of words, it was pointed
out that the intention was to address the instances in which
the procuring entity would have only a basis for deter
mining the price, as, for example, in case a consultant was
employed on an hourly basis, rather than knowing the
actual price of the contract. As to the second set of words,
it was explained that it was meant to address, for example,
the cases in which the procuring entity would not know
the price until the evaluation of a supplier or a contractor
on the basis of its qualifications, as in the "two-envelope
system", a system which would not require the opening
of the "price envelope" for those suppliers and contrac
tors whose proposals had been rejected on technical
grounds.

Article 11 bis. Rejection of all tenders, proposals,
offers or quotations

32. The Commission adopted article 11 his unchanged.

Article 11 ter. Entry into force of the
procurement contract

33. A proposal to add at the end of paragraph (2) the
words "or accepted" did not attract support, in particular
since transparency required disclosure prior to the prepara
tion and submission of bids.

Article 12. Public notice of procurement
contract awards

34. The view was expressed that it might be useful to
require that early notice of the procurement proceedings be
given, at least in cases of single-source procurement. It was
noted that, at the current stage, such notice could only be
mentioned in the Guide to Enactment. The concern was
raised that setting, in paragraph (3), a monetary-value
threshold below which the publication requirement would
not apply would make periodic amendment of the Model
Law necessary in order to take account of inflation. It was
pointed out that this concern could be addressed in the
Guide to Enactment, including a recommendation to set the
threshold in the procurement regulations, which presu
mably would be amended more easily. After deliberation,
the Commission adopted article 12 unchanged.

Article 13. Inducements from suppliers
or contractors

35. The question was raised as to whether the conduct of
a former officer or former employee was relevant to the
conduct of the procuring entity. In response, it was pointed
out that the intention of the Model Law was to address all
possible abusive practices, including acts of former officers
or employees that might have an impact on the procure
ment proceedings. It was noted that the reference to both
officers and employees was necessary since, for example,
a member of the board of a company could be considered
an "officer" rather than an "employee". After deliberation,
the Commission adopted article 13 unchanged.

Article 14. Rules concerning description of goods,
construction or services

36. A number of suggestions were made with regard to
article 14. One suggestion was that the words "that create
obstacles to participation" should be deleted since they
were vague. Another suggestion was that reference to ser
vices in the second sentence of paragraph (2) of article 14
was not appropriate since trade marks, brand names, pa
tents and other items referred to therein were relevant to
goods but not to services. After deliberation, the Commis
sion adopted article 14 unchanged.

Article 15. Language

37. The Commission adopted article 15 unchanged.

Chapter n. Methods of procurement and
their conditions for use

Article 16. Methods of procurement

38. A proposal was made to delete paragraph (3)(b)
since, except for tendering and request for proposals for
services, the other methods of procurement would not be
applicable to procurement of services. In support of the
proposal, it was stated that, in practice, procurement of
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services was carried out by means of either tendering or
request for proposals. Furthermore, it was stated that the
availability of a multiplicity of methods of procurement for
procurement of services might make it difficult for pro
curing entities to decide which method to use. Along the
same lines, a view was expressed that it was incorrect to
reverse, in the case of services, the general rule that tender
ing proceedings should be the preferred method of procure
ment since it contained the most open and competitive pro
cedures.

39. In response to the above concerns, it was recalled
that the Working Group had considered at some length the
question of which of the methods available for procure
ment of goods and construction should also be available for
procurement of services. The Working Group had found
that the existing approach was a workable compromise, in
particular since States might wish not to enact into their
law all the procurement methods available for goods and
construction. Furthermore, it was pointed out that, in pro
curement of services, it might be appropriate in some in
stances to use methods of procurement other than tendering
or request for proposals for services. After deliberation, the
Commission decided to retain paragraph (3)(b) unchanged.
It was also agreed that the Guide to Enactment could fur
ther explain the optional nature of some of the methods of
procurement.

40. Proposals of a drafting nature were that the word
"procedures" in the chapeau of paragraph (3) should be
replaced by the word "method" and that it should be made
clear that, in paragraph (4), the reference to subpara
graphs (a) and (b) of paragraph (3) was only a reference to
the subparagraphs themselves and not to the chapeau of
paragraph (3). Referring these proposals to the drafting
group for implementation, the Commission adopted arti
cle 16.

Articles 17 and 18

41. No comments were made on articles 17 and 18, en
titled: Conditions for use of two-stage tendering, request
for proposals or competitive negotiation; and Conditions
for use of restricted tendering.

Article 19. Conditions for use of
request for quotations

42. The concern was noted and referred to the drafting
group that, in paragraph (1), the word "provided" was used
twice but with different meanings and that this might create
uncertainty.

Article 20. Conditions for use of
single-source procurement

43. In reference to paragraph (1)(d), it was suggested that
the Guide to Enactment could call attention to the possi
bility of using procurement regulations to guard against
abusive resort to single-source procurement in order to
maintain standardization.

Articles 21-35

44. No comments were made on articles 21-35, entitled:
Domestic tendering; Procedures for soliciting tenders or
applications to prequalify; Contents of invitation to tender
and invitation to prequalify; Provision of solicitation docu
ments; Contents of solicitation documents; Clarifications
and modifications of solicitation documents; Language of
tenders; Submission of tenders; Period of effectiveness of
tenders; modification and withdrawal of tenders; Tender
securities; Opening of tenders; Examination, evaluation
and comparison of tenders; Prohibition of negotiations with
suppliers or contractors; and Acceptance of tender and
entry into force of the procurement contract.

Chapter IV. Procedures for procurement methods
other than tendering

45. It was suggested that the title of chapter IV might
need to be adjusted since chapter IV bis also contained
procedures for a method of procurement "other than ten
dering". Various suggestions, including using the phrase
"alternative methods of procurement", were made and re
ferred to the drafting group.

Articles 36-41

46. No comments were made on articles 36-41, entitled:
Two-stage tendering; Restricted tendering; Request for
proposals; Competitive negotiation; Request for quotations;
and Single-source procurement.

Chapter IV bis. Request for proposals for services

General remarks

47. The question was raised generally as to the advisabil
ity of including in the Model Law a special method for
procurement of services ("request for proposals for ser
vices"), the procedures for which were set forth in
chapterIV bis, while, in accordance with article 16(3)(b),
also making available for the procurement of services the
request for proposals procedures as set forth in article 38.
In this connection, it was pointed out that there appeared to
be a degree of overlap with regard to the two methods of
procurement, as regards, for example, the question of
which of the two methods to use in cases in which the
procuring entity was seeking various proposals as to diffe
rent possible ways of meeting its procurement needs. The
view was expressed that therefore, in order to avoid the
appearance of complexity and the possibility of confusion,
and with a view to giving the clearest possible guidance in
particular to States with limited experience in enacting pro
curement legislation, it would be preferable to forgo, at the
least, the applicability to services of the request for propos
als procedures under article 38.

48. In pondering the above question, the Commission
noted that the Working Group had considered, but had not
been in a position to agree on, possible approaches other
than the one embodied in the current draft, which made
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available for the procurement of services not only the pro
cedures in chapter IV his, but also the other procurement
methods, in particular those referred to in article 17. One
such alternative approach would have been to incorporate
all of the special procedures for services into the existing
methods of procurement for goods and construction, with
out adding a separate method for services. Another ap
proach would have been to add such a separate method and
to exclude the availability of the other methods for services,
at least the ones set forth in article 17. It was observed
in this regard that the lack of unanimity in the deliberations
of the Working Group as to which approach to take reflec
ted the fact that different enacting States might make dif
ferent choices as to the array of procurement methods to be
available for the procurement of services. In this light, the
Commission was generally agreed that it should be made
clear, in a footnote on the face of the Model Law and in the
Guide to Enactment, that the Model Law was presenting
options to the legislatures of enacting States as regards the
methods of procurement to be made available for services
and that States might wish not to incorporate all of the
optional methods into their legislation.

49. It was also noted that such an approach would be
fully in line with the purpose of the Model Law and in line
with its relationship with multilateral instruments such as
the GATT Agreement on Government Procurement and the
procurement directives of the European Union. Those
multilateral instruments set forth general principles to be
implemented by member States, but it needed to be under
stood that those States still had to adopt their own national
legislation. The Model Law set forth a model for a statute
that would be in line with the principles enunciated in those
multilateral instruments.

50. There was some hesitation in the Commission to
accept the title of chapter IV his, in view in particular of its
similarity to the name of the procurement method under
article 38 (Request for proposals), which would lead to
confusion. The drafting group was requested to attempt to
find an alternative, for example, "special method for pro
curement of services". The Commission also favourably
referred to the drafting group a proposal to relocate chapter
IV his so that it would immediately follow chapter III
(Tendering proceedings). It was felt that such a location
was more appropriate since the chapter concerned the nor
mal method for procurement of services.

Article 41 bis. Solicitation of proposals

Title

51. It was generally agreed that a more precise title for
article 41 his should be found, in particular one that reflec
ted the element of notice that was central to the provision.
The drafting group was requested to identify such a title.

Paragraph (1)

52. A question was raised as to whether paragraph (1)
should assume that publication in an official gazette or
other official publication would always ensure timely no
tice, since in some States such publications might appear in
print at a point in time after the procurement proceedings

had already transpired. A view was also expressed that
paragraph (1) should not go into such details as the price,
but should touch on the question of the required qualifica
tions of suppliers or contractors. However, the Commission
declined to make any alterations in the text of para
graph (1). It was generally felt that the paragraph, which
mirrored the analogous provision in the Model Law on
Procurement of Goods and Construction, was appropriate.

Paragraph (2)

53. The view was expressed that the obligation of inter
national solicitation imposed by paragraph (2) was onerous
for the procuring entity. As had been the case when a simi
lar concern was expressed with respect to the analogous
rule in the Model Law on Procurement of Goods and Con
struction, the prevailing view was that the principle of open
competition, and the attendant rule of wide solicitation, was
a key element in the type of highly competitive and trans
parent procurement regime being codified by the Commis
sion. At the same time, it was recognized that that principle
would be subject to a degree of exception by virtue of
paragraphs (2) and (3), the latter of which the Commission
would consider next.

Paragraph (3)

54. At the outset, the Commission was prompted, by a
proposal to delete paragraph (3), to consider generally the
appropriateness of including exceptions of the type con
tained in paragraph (3) to the principle of wide solicitation.
Concerns that were cited in support of deleting para
graph (3) in its entirety included the fact that paragraph (2)
already referred to certain exceptions and that further ex
ceptions would unduly limit the extent of competition
achieved by this, the main method for procurement of ser
vices. However, the Commission was generally persuaded
by countervailing considerations in favour of retaining all
or at least parts of paragraph (3). Those considerations
revolved around the need for a certain degree of flexibility
with regard to the wide solicitation rule, so as to provide
enough flexibility to take account of the differing circum
stances in enacting States, and thus to avoid steering pro
curing entities away from chapter IV his to less competitive
procurement methods or encouraging the wholesale exclu
sion of categories of services from the application of the
Model Law. At the same time, there was a general recep
tivity to ensuring that access to the exceptions was ade
quately circumscribed by including both a record and an
approval requirement with regard to paragraph (3).

Suhparagraphs (a) and (b)

55. As regards the detailed provisions of paragraph (3),
the Commission affirmed that, whatever its breadth, para
graph (3) should constitute an exception simultaneously to
the domestic and international solicitation requirements set
forth in paragraphs (1) and (2), since paragraph (3) referred
to cases of "direct solicitation". The drafting group was
requested to consider whether this point might be made
clearer by referring to direct solicitation in the chapeau of
paragraph (3).

56. Particular attention was paid by the Commission to
the difference in formulation between subparagraph (a),
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which provided for direct solicitation when the services
were only available from a limited number of suppliers
or contractors "that are known to the procuring entity",
and the analogous provision for restricted tendering
(article 18 (a). The view was expressed that the latter pro
vision contained no such reference to the knowledge of the
procuring entity and might thus be regarded as leaving less
room for abuse than subparagraph (a) of the current para
graph (3). While the concern was expressed that the refer
ence to the knowledge of the procuring entity should be
retained so as to give an adequate degree of flexibility to
the procuring entity, the prevailing view was that the cur
rent provision should track the formulation used in
article 18(a).

Subparagraph (c)

57. Differing views were expressed as to whether to re
tain subparagraph (c), which provided for an exception to
wide solicitation where, because of the nature of the ser
vices to be procured, economy and efficiency could be pro
moted only by way of direct solicitation. The concern was
voiced that the provision was vague and that referring
merely to the "nature of the services" and to "economy and
efficiency" would invite exclusioll of wide solicitation in
precisely the type of cases in which wide solicitation
should be promoted. It was further stated that there was no
exclusion along the line of subparagraph (c) for restricted
tendering and that a sufficient degree of flexibility was
afforded by the exceptions in subparagraphs (a) and (b).

58. In support of retaining subparagraph (c), a variety of
considerations were referred to, in particular the need to
retain an adequate degree of flexibility for the procuring
entity to deal with special circumstances that might arise in
the procurement of services. It was emphasized that the
acceptability of the special method for procurement for
services, as well as that of the Model Law as a whole,
depended upon there being an appropriate degree of flex
ibility with regard to the wide solicitation requirement, so
as to give adequate weight to economy and efficiency and
other interests of the enacting State.

59. The Commission considered a number of proposals
aimed at accommodating the various concerns and consi
derations that had been raised in the debate as to whether
to retain subparagraph (c). One set of proposals centred on
an attempt to sharpen the provision by making a more
specific reference to what should be understood by the
reference to the "nature of the services". Proposals in this
respect included, for example, to refer to the "professio
nal", "highly complex and specialized", "intellectual" or
"confidential" nature of the services. Various possible
combinations of those descriptions were considered, in
cluding a proposal to list most or all of those factors, a
proposal that would have the provision refer only to cases
in which there was a need for confidentiality, and a pro
posal to refer simply to cases in which the nature of the
services did not warrant wide solicitation.

60. After considering but failing to agree on a solution
based on a modification of the reference to the nature of the
services, the Commission agreed that, rather than focusing
on a more specific definition of the nature of the services

contemplated, a more precise avenue would be to refer to
special circumstances that required confidentiality or to
requirements based on national interest. The Commission
referred that decision to the drafting group for implemen
tation and requested it to consider a proposal to move the
reference to economy and efficiency from subparagraph (c)
to the chapeau of paragraph (3).

Paragraph (4)

61. The Commission referred to the drafting group a sug
gestion that paragraph (4) should contain an express refer
ence to the provision of the request for proposals in cases
of direct solicitation. The paragraph was otherwise adopted
unchanged.

Article 41 ter. Contents of requests for proposals
for services

62. A view was expressed that the requirement to furnish
all the information set forth in article 41 ter was unduly
onerous for the procuring entity. By way of example, it was
stated that subparagraphs (d) and (e) referred to informa
tion that need not be contained in the request for proposals,
that subparagraph (k) required the procuring entity to pro
vide too many details and that subparagraphs (s) and (t)
required the procuring entity to provide information about
the law whereas the obligation should be on the suppliers
and contractors to verify and be aware of the applicable
procurement law. It was therefore suggested that some of
those subparagraphs could be deleted.

63. In response to the above concerns, it was noted that
article 41 ter, which generally tracked a similar provision
in chapter Ill, was aimed at providing a level of trans
parency and openness equivalent to that provided for in
tendering proceedings since chapter IV bis provided the
main method for procurement of services. After delibera
tion, the Commission decided not to delete any of the sub
paragraphs in article 4 I fer.

64. The Commission noted that the proviso "if price is a
relevant criterion" at the beginning of subparagraphs (j)
and (k), although meant to indicate that price might not be
a relevant criterion in some instances in procurement of
services, could unduly diminish the significance of price.
The Commission agreed that this erroneous impression
could be changed by moving the proviso to the end of both
subparagraphs and using a formulation such as "unless
price is not a relevant criterion". It was further suggested
that the Guide to Enactment could indicate the instances in
which price might not be a relevant criterion.

65. With regard to subparagraph (n), a query was raised
as to whether it was possible to indicate an exchange rate
in the request for proposals since exchange rates were sub
ject to fluctuations. In response, it was pointed out that, for
purposes of clarity and transparency, it was important to
refer to an exchange rate, which could be indicated, for
example, as the rate prevailing at a particular financial in
stitution on a particular date.
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Article 41 quater. Criteria for the evaluation
of proposals

Paragraph (1)

Chapeau

66. A number of concerns were raised with regard to
paragraph (1). One concern was that the words "may con
cern only" would preclude the procuring entity from apply
ing other criteria, such as confidentiality, national interest,
transfer of technology and export promotion. In reference
to that concern, it was noted that the words "may concern
only" were intended to limit the scope of criteria on the
basis of which the procuring entity might evaluate propos
als, without requiring their use in all cases. At the same
time, it was pointed out that the criteria mentioned above
either would fall under the category of criteria listed in
subparagraph (d) or could be added in the law of the enact
ing State.

67. Another concern was that the environmental impact
of the proposals was not among the evaluation criteria lis
ted in article 41 quater. In response, it was pointed out that
any particular environmental concerns could be accommo
dated by way of article 41 ter (g) dealing with the descrip
tion of services. It was suggested that this approach was
evident in that the Commission had not included the envi
ronmental impact as one of the criteria used in the procure
ment of goods and construction, despite the fact that goods
and construction might well be considered as generally
posing a greater risk for the environment than services.

68. Yet another concern was that in the request for pro
posals the burden to notify suppliers and contractors of the
criteria to be used might be excessive for the procuring
entity. In response, it was pointed out that notifying the
suppliers or contractors of the evaluation criteria was es
sential for fostering transparency and fairness in competi
tion. In addition, it was stated that methods of procurement
other than request for proposals were available for cases in
which it would not be possible for the procuring entity to
set clearly such evaluation criteria.

69. After deliberation, the Commission adopted the cha
peau of paragraph (1) unchanged.

Subparagraph (a)

70. A number of proposals were made with a view to
improving the formulation of subparagraph (a): that the
word "relevant" should be added before the word "qualifi
cations" (it was pointed out however that while the adjec
tive "relevant" would be applicable to the experience of the
suppliers or contractors, it could not apply to reputation
and reliability); that the words "in the field of assignment"
should be added after the word "experience"; and that the
meaning of the reference to "personnel" should be made
clearer, since there might be uncertainty, for example, as to
the applicability to independent contractors to be engaged
by the winning bidder or utilization of personnel who had
not been notified to the procuring entity by the winning
bidder. The Commission adopted subparagraph (a) and
referred the matter of its precise formulation to the drafting
group.

Subparagraph (b)

71. The Commission adopted subparagraph (b) un
changed.

Subparagraph (c)

72. The concern was expressed that subparagraph (c)
might give the mistaken impression that price was a rele
vant criterion in most cases, without specifying the ways in
which it might be expressed. It was noted that price could
not be applied in a traditional manner as a criterion in the
procurement of a number of services. After deliberation,
the Commission was of the view that the concern was
adequately addressed and thus adopted subparagraph (c)
unchanged.

Subparagraph (d)

73. A general suggestion was made, and accepted by the
Commission, that the drafting group examine the possibi
lity of fully aligning paragraph (d) with article 32(4)(c)(iii),
in particular as regards the mention of technology transfer,
which was lacking in subparagraph (d).

Paragraph (2)

74. It was noted that the application of a margin of pref
erence in favour of domestic contractors as a technique of
achieving national economic objectives was generally
agreeable. However, a view was expressed that the objec
tives of that technique could be more appropriately
achieved by crediting domestic suppliers or contractors in
the procurement proceedings for their knowledge of the
region and the language. After deliberation, the Commis
sion adopted paragraph (2) unchanged.

Article 41 quinquies. Clarification and modification
of requests for proposals

75. The concern was raised that it might be too onerous
for the procuring entity to be required to communicate to
all suppliers and contractors the clarifications sought by
and given to one or some of them. It was therefore sugges
ted to make such communication of clarifications subject to
request. In deciding to retain the provision unchanged, the
Commission noted that making such clarifications available
to contractors only upon request would not be sufficient
since they would have no independent way of finding out
that a question had been raised and a clarification had been
given.

Article 41 sexies. Selection procedures

76. A suggestion was made that, in order to better differ
entiate between the three methods of selection set forth in
paragraphs (2), (3) and (4) of article 41 sexies, they should
be given subtitles or divided into separate articles. While
subtitles were objected to as being inconsistent with the
current format of the Model Law, interest was expressed in
the idea of separate articles. Various proposals were made
for titles or headings, all generally aimed at indicating the
difference between the three selection methods with regard
to negotiations. After deliberation, the Commission re-
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quested the drafting group to implement the desire of the
Commission to distinguish better the procedures set forth
in the three paragraphs in question.

Paragraph (1)

77. A concern was expressed that the current formulation
of subparagraph (c) could cause confusion as to whether it
referred to the use of panels of experts independ~nt of and
external to the procuring entity or the use of experts within
the internal staff of the procuring entity. The view was also
expressed that the provision should make it clear that
panels of experts only had an advisory role in the selection
process and that the final responsibility of selection lay
with the procuring entity.

78. The Commission noted that the Working Group had
considered at some length the question of how to frame the
provision on the use of expert panels and had decided not
to deal in the Model Law with such issues as the exact
manner in which panels could be used. After deliberation
the Commission decided to maintain the subparagraph un
changed, subject to a drafting modification to clarify that
the reference was to the use of an external panel of experts.
It was also suggested that the Guide to Enactment could
provide further guidance on the use of such panels.

Paragraph (2)

79. Concern was expressed that the word "threshold" in
subparagraph (a) did not properly capture the intention of
the provision, which was to provide· the procuring entity
with the opportunity to establish a minimum quality and
technical level below which proposals would not be con
sidered. It was further suggested that the paragraph could
better explain the mechanics of how such a threshold could
be established. The latter suggestion was, however, objec
ted to as going in the direction of providing too much guid
ance on the mechanics of carrying out certain procedures,
an approach that the Commission had decided to avoid.
After deliberation, the Commission decided to maintain the
subparagraph unchanged, subject to a drafting clarification
that the term "threshold level" referred to the setting up of
a minimum level of quality that proposals would have to
attain.

Paragraph (3)

Subparagraph (a)

80. The concern was expressed that subparagraph (a)
was unclear since it did not specify the grounds for rejec
tion of proposals. In response, it was pointed out that the
understanding of the Working Group at its seventeenth ses
sion had been that rejection would be on the basis of a
failure to satisfy a basic criterion such as a professional
qualification and not necessarily on the basis of a failure to
meet a certain threshold. In line with that understanding,
the suggestion was made that subparagraph (a) should be
amended to read as follows: "If the procuring entity uses
the procedure provided for in this paragraph, it shall
engage in negotiations with suppliers or contractors who
have submitted acceptable proposals and may seek or per
mit revisions to such proposals, provided that the opportu
nity to participate in negotiations is extended to all such

suppliers or contractors." The view was expressed that the
formulation would be acceptable, in particular if it were to
refer to "technically acceptable proposals". The clarity of
the words "if the procuring entity . . . paragraph" in the
Arabic text of paragraphs (2), (3) and (4) was questioned.
The Commission adopted subparagraph (a) and referred
the matter of its exact formulation to the drafting group.

Subparagraphs (b) and (c)

81. A proposal was made to delete subparagraphs (b) and
(c) on the grounds that the procuring entity should be en
titled to structure the negotiations as it saw fit. However,
the prevailing view was that both subparagraphs (b) and (c)
should be retained unchanged in the interest of transpa
rency and efficiency and in order to ensure that the evalua
tion of the technical and other non-price aspects of pro
posals was a sound one, not affected by the price. The
Commission declined to refer explicitly in subparagraph (c)
to the "two-envelope system".

Subparagraph (d)

82. The view was expressed that the meaning of the
words "best meets the needs of the procuring entity" were
not clear. The prevailing view though was that the evalu
ation criteria set forth in article 41 quater gave a clear
indication as to what could be considered as best meeting
the needs of the procuring entity. After deliberation, the
Commission adopted subparagraph (d) unchanged.

Paragraph (4)

Subparagraphs (a), (b) and (c)

83. The Commission adopted subparagraphs (a), (b) and
(c) unchanged.

Subparagraph (d)

84. The concern was expressed that subparagraph (d),
requiring the procuring entity to inform suppliers or con
tractors that they had not attained the required threshold
level, was imposing an undue burden on the procuring
entity. In response, it was pointed out that this was a re
quirement of basic fairness to suppliers and contractors,
who would be allocating human and other resources, so as
to be able to perform if awarded the procurement contract.
As an alternative, it was suggested that article 11 should be
amended so as to make part of the record which suppliers
or contractors met the threshold level and such information
could be disclosed upon request. After deliberation, the
Commission adopted subparagraph (d) unchanged.

Subparagraph (e)

85. The concern was expressed that the words "if it ap
pears ..." and other elements in the provision introduced
some uncertainty and the possibility of arbitrariness. The
Commission adopted subparagraph (e) subject to a clearer
formulation by the drafting group.

Subparagraph (f)

86. The Commission affirmed that the procuring entity
was not permitted to reopen negotiations with suppliers or
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contractors with whom it had already terminated negotia
tions, so as to avoid open-ended negotiations since they
could lead to abuse and unnecessary delay. The Commis
sion felt that the provision now reflected all the discretion
necessary for the procuring entity, and it was suggested
that this point should be more clearly reflected in the Guide
to Enactment. The Commission adopted subparagraph if)
unchanged.

Article 41 septies. Confidentiality

87. The view was expressed that the article was inappro
priate as it denied the procuring entity the opportunity to
engage in negotiations with suppliers and contractors since
this would involve the exchange of information on the
proposals. In response to that view, it was pointed out that
the article, which was in line with a similar rule found
elsewhere in the Model Law, was important in order to
maintain integrity in the procurement proceedings by en
suring that the procuring entity did not utilize the negotia
tions as a means inappropriately to play the suppliers and
contractors against each other. Furthermore, it provided
protection to any confidential information that might be
qmtained in the proposals. The Commission therefore
adopted article 41 septies unchanged.

Further general remarks concerning chapter IV bis

88. Having completed its review of the procedures in
volved in the special method of procurement of services,
the Commission reviewed further the manner in which the
special method should be presented in relation to the other
procurement methods in the Model Law. The Commission
did not favour a number of suggestions that were put forth,
including, for example, deleting article 16(3)(b) and the
references to services in articles 17-20, with an explanation
in the Guide of the option to use those methods for ser
vices, or deleting chapter IV bis as a whole. The Commis
sion affirmed that the preferable path would be to retain the
approach in the existing draft, with a footnote of the type
discussed above indicating that the Model Law presented
legislatures with a choice as to which procurement methods
to incorporate into domestic legislation (see paragraph 48
above). As to the content of that footnote, the dominant
preference in the Commission was for emphasis to be
placed on the fact that the Model Law presented two prin
cipal methods, along with alternative methods for cases in
which the principal methods were inappropriate. It was also
widely felt that the footnote should be neutral as regards
which combination of methods enacting States should in
corporate.

Chapter V. Review

89. A view was expressed that certain aspects of the re
view procedures (articles 42-47) were inconsistent with the
approaches found in some States and that a number of
provisions might be regarded as onerous for the procuring
entity. Reference was made in particular to the provisions
on suspension of the procurement proceedings, to the var
ious time limitation periods and to the requirement of no
tice of the review proceedings to all suppliers or contrac
tors. The prevailing view, however, was that the procedures

on review should be retained unchanged, subject to the
review by the drafting group of the precise formulation of
the provisions referring to services in article 42(2)(a bis). It
was noted that the current text was otherwise identical to
that in the Model Law on Procurement of Goods and Con
struction. It was further noted that the current draft also
included an asterisk footnote recognizing that, because of
constitutional or other considerations, States might not see
fit to incorporate the articles on review.

C. Report of the drafting group

90. The entire text of the draft Model Law was submitted
to a drafting group for implementation of the decisions of
the Commission and revision to ensure consistency within
the text among the language versions. The Commission, at
its 535th and 536th meetings, held on 9 and 10 June 1994,
considered the report of the drafting group.

91. A suggestion was made that the title "UNCITRAL
Model Law on Procurement of Goods, Construction and
Services" did not make it sufficiently clear that the Model
Law which had been adopted by the Commission at the
twenty-sixth session and which was limited to procurement
of goods and construction was still valid. A suggestion to
differentiate the two Model Laws by referring to the year
of adoption of the latter one was objected to on the basis
that, in some jurisdictions, legislation was only dated if it
superseded earlier legislation on the same subject, which
was not the intention here. After deliberation, the Commis
sion agreed that the footnote to the title should make it
clear that the current Model Law did not supersede the
earlier Model Law.

92. A query was raised as to why the reference to article
41 ter if) had been deleted from article 7(3)(b)(ii). In re
sponse, it was pointed out that the deletion was purely a
drafting matter since the information referred to in arti
cle 41 ter (j) was already required pursuant to article 7(3)
(a)(iii).

93. With regard to the footnote to article 16, the view
was expressed that the intention had been to indicate that
the enacting State had the option not to extend the methods
of procurement set forth in article 17 to procurement of
services. It was noted that the footnote as drafted men
tioned the availability of the two principal methods of pro
curement, mentioned that there were alternative methods of
procurement and then informed that States might choose
not to enact all those methods into their national legislation.
It was stated that the footnote dealt with the question of
choice of methods of procurement in a very general man
ner and might lead to uncertainty with regard to choice of
procurement methods in the already existing Model Law
on Procurement of Goods and Construction, which did not
contain a footnote in this regard, although the Guide to
Enactment of that Law did refer to options. After deliber
ation, the Commission agreed that it might be preferable to
have a short footnote which would simply indicate that
States had the choice not to incorporate all the methods of
procurement in their national law. Such a footnote, it was
agreed, could then make a reference to the Guide to Enact
ment, where a more detailed explanation would be found.
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94. It was suggested that, with regard to article 41 his
(3), the Guide to Enactment should provide further clarifi
cation on the mechanics of carrying out direct solicitation
and how the procuring entity might deal with unsolicited
proposals.

95. The Commission noted that the title of chapter III his
("Special method for procurement of services") might cre
ate the misimpression that this method was the only one
available for procurement of services. The Commission
therefore agreed that a clearer title would be "Principal
method for procurement of services".

96. With regard to article 41 sexies ter (1), it was pro
posed that the provision, rather than make a reference to
"acceptable proposals", should provide that the procuring
entity engage in negotiations with suppliers and contractors
that had attained a rating above a "minimum level" similar
to that established under the other two selection proce
dures. This proposal was not accepted, on the basis that it
involved a change in substance since no such minimum
level had been established for the selection procedure with
simultaneous negotiations. The Commission, after deli
beration, decided to replace the words "minimum level"
with the word "threshold" in articles 41 sexies his and
41 sexies quater on the rationale that the words "minimum
level" might give the impression that the procuring entity
should aim at receiving proposals of minimum quality.

D. Adoption of the Model Law
and recommendation

97. The Commission, after consideration of the text of
the draft Model Law as revised by the drafting group,4
adopted the following decision at its 545th meeting, on 15
June 1994:

"The United Nations Commission on International
Trade Law,

"Recalling its mandate under General Assembly res
olution 2205 (XXI) of 17 December 1966 to further the
progressive harmonization and unification of the law of
international trade, and in that respect to bear in mind
the interests of all peoples, and in particular those of
developing countries, in the extensive development of
international trade,

"Noting that procurement constitutes a large portion
of public expenditure in most States,

"Recalling its adoption of the UNCITRAL Model
Law on Procurement of Goods and Construction at its
twenty-sixth session,

"Recalling also its decision at the twenty-sixth ses
sion to draw up model legislative provisions on procure
ment of services while leaving intact the UNCITRAL
Model Law on Procurement of Goods and Construction,

"Noting that model legislative provisions on procure
ment of services establishing procedures designed to
foster integrity, confidence, fairness and transparency in

the procurement process will also promote economy,
efficiency and competition in procurement and thus lead
to increased economic development,

"Being of the opinion that the establishment of model
legislative provisions on procurement of services that
are acceptable to States with different legal, social and
economic systems contributes to the development of
harmonious international economic relations,

"Being convinced that model legislative provisions
on services contained in a consolidated text dealing with
procurement of goods, construction and services will
significantly assist all States, including developing
countries and States whose economies are in transition,
in enhancing their existing procurement laws and for
mulating procurement laws where none presently exist,

"1. Adopts the UNCITRAL Model Law on Pro
curement of Goods, Construction and Services as it
appears in annex I to the report of its current session;

"2. Requests the Secretary-General to transmit the
text of the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, together with the
Guide to Enactment of the UNCITRAL Model Law on
Procurement of Goods, Construction and Services, to
Governments and other interested bodies;

"3. Recommends that all States give favourable
consideration to the UNCITRAL Model Law on Pro
curement of Goods, Construction and Services when
they enact or revise their laws, in view of the desirabil
ity of improvement and uniformity of the laws of pro
curement and the specific needs of procurement prac
tice."

E. Discussion of the draft Guide to Enactment

98. The Commission engaged in a discussion on the draft
Guide to Enactment of the Model Law on Goods, Con
struction and Services on the basis of document AlCN.9/
394. It was noted that, although the draft Guide was pre
sented in the form of amendments to the already existing
Guide to Enactment of the UNCITRAL Model Law on
Procurement of Goods and Construction, the actual inten
tion was not to make amendments to that Guide but to
prepare a second document, without disturbing the existing
Guide to Enactment.

99. It was suggested that, since the procurement of con
struction sometimes involved elements in the selection cri
teria that were similar to those for the procurement of ser
vices, the Guide should indicate that States might wish to
consider using the provisions on procurement of services
also for procurement of construction. The Commission
then turned to a consideration of comments with respect to
specific paragraphs of the annex to document AlCN.9/394.

Paragraph I

100. It was suggested that comment 1 his should make it
clear that at the current session the Commission was not
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actually amending the UNCITRAL Model Law on Pro
curement of Goods and Construction, but was in fact
adopting a second text dealing with procurement of goods,
construction and services.

Paragraph 3

101. It was suggested that the use of the word "commod
ity" in describing services was open to ambiguity and that
a word such as "object" or "item" should be used.

Paragraph 5

102. A suggestion was made that the characterization of
the selection procedure set forth in article 41 sexies (12) as
"akin to tendering" should be deleted. It was also suggested
that, in the last sentence of the paragraph, it should be
made clear that, under the selection procedure set forth in
article 41 sexies (14), the procuring entity could not go
back and reopen negotiations with suppliers and contrac
tors with whom negotiations had been terminated.

Paragraph 12

103. It was suggested that, because of the rather wide
definition of services, the Guide should provide some
examples of items, in particular real property, whose clas
sification might usefully be clarified in the Model Law.

Paragraph 13

104. It was suggested that, with reference to procure
ment of services, the Guide should indicate that the pro
curement regulations could deal with such questions as
conflicts of interest.

Paragraph 16

105. It was pointed out that the reference to the informa
tion "known" to the procuring entity should focus on those
situations where the price of certain proposals would not
become revealed before the conclusion of the procurement
proceedings.

Paragraph 18

106. It was suggested that the Guide should provide
some examples of services that could be procured by
means of tendering proceedings. With reference to
comment 2, it was suggested that the use of the word
"should" in the first sentence might give the erroneous
impression that the requirement to keep a record was not
mandatory.

Paragraph 21

107. It was suggested that, in comment 1 under article 41
quater, where reference was made to the other articles in
the Model Law where similar criteria were listed, there
should be specific references to those articles.

108. It was pointed out that, in the last sentence of com
ment 2 under article 41 sexies, it should be stated that the
selection procedures in article 41 sexies (3) and (4) were in
fact unlike tendering in that they allowed for negotiations.

109. With regard to comment 5 under article 41 sexies,
it was suggested that the restriction on the procuring entity
to reopen negotiations should not be cast as making the
method of selection less competitive but as meant to pro
vide a certain amount of discipline in the procurement pro
ceedings.

110. Subject to the implementation by the Secretariat of
the changes necessary in order to reflect the decisions of
the Commission on the Model Law, and the other sugges
tions made by the Commission, the Commission adopted
the Guide.

Ill. INTERNATIONAL COMMERCIAL
ARBITRATION

A. Introduction

111. The Commission, at its twenty-sixth session, in
1993, considered a note by the Secretariat entitled "Guide
lines for pre-hearing conferences in arbitral proceedings"
(NCN.91378/Add.2).5 The note, observing the useful ap
plication of the principle of flexibility and discretion in the
conduct of arbitral proceedings, pointed out that in some
circumstances that principle might make it difficult for the
participants in an arbitration to prepare for the various
stages of the arbitral proceedings. In addition, the note
described how those difficulties could be avoided by hold
ing at an early stage of arbitra1 proceedings a "pre-hearing
conference" in order to discuss and plan the proceedings.
Furthermore, the note suggested that the Commission
should prepare guidelines for pre-hearing conferences and
gave a tentative outline of topics that might be addressed in
such guidelines. The Commission accepted the suggestion
and requested the Secretariat to prepare a draft of such
guidelines.6 The Secretariat in preparing such Guidelines
considered that the term "preparatory conferences" was
more appropriate than "pre-hearing conferences" because
the conferences envisaged might take place at other stages
of the arbitral proceedings.

112. At the current session the Commission had before it
documents NCN.9/396 and Add.l, which contained draft
Guidelines for Preparatory Conferences in Arbitral Pro
ceedings. (For the conclusion of the discussions, see para
graphs 194 and 195 below.)

B. Discussion of draft Guidelines for Preparatory
Conferences in Arbitral Proceedings

1. Text as a whole

113. There was general support in the Commission for
the project of preparing the Guidelines, and the draft as
contained in document NCN.9/396/Add.l was regarded as
a good basis for the discussions. It was considered that the
Guidelines would provide welcome assistance to practi
tioners and would also have a significant educational ef
fect. It was also observed that the Guidelines would be

'Official Records of the General Assembly. Forty-eighth Session, Sup
plement No. 17 (Al48/17), paras. 291-296.

6Jbid., paras. 293 and 296.
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helpful in ad hoc arbitrations as well as arbitrations admi
nistered by arbitral institutions.

114. It was considered that the draft text should empha
size that the advisability of holding one or more prepara
tory conferences and the time of holding such conferences
depended on the circumstances of the case. It was consi
dered that wherever in the text reference was made to "a
preparatory conference" drafting changes should be made
to indicate the possibility of more than one such confe
rence. If such a conference was to be convened, flexibility
should be the governing principle in organizing and timing
one or more preparatory conferences. It was stressed that
the Guidelines should not convey an impression that hold
ing a preparatory conference was a matter of systematic
practice, but that it was useful to the extent that savings in
costs and time could be achieved. A view was expressed
that a preparatory conference might not be useful when the
parties demonstrated an uncooperative or confrontational
attitude, but another view was that the decision as to
whether to hold a conference was to be made by the arbitral
tribunal taking into account principally the desirability of
promoting efficient arbitral proceedings.

115. It was noted that the topics discussed in chapter III
of the draft Guidelines were relevant to planning arbitral
proceedings irrespective of whether a special preparatory
conference was convened. It was therefore suggested that
the focus of the Guidelines might be broadened so that the
text would, instead of only presenting the topics on which
early procedural decisions might be useful as agenda items
for such conferences, deal with those topics in the context
of the various possible approaches to planning arbitral pro
ceedings, of which preparatory conferences were a part.

116. It was observed that some issues that might be dealt
with at a preparatory conference touched upon substantive,
as opposed to procedural, issues between the parties, and
that the decisions taken at or as a result of the preparatory
conferences should not prejudge those substantive issues
and should be taken in a manner that fully observed the
procedural rights of the parties.

117. The expression "Guide" was mentioned as a possi
ble alternative to the expression "Guidelines" in the title.
As alternatives for the term "preparatory conference" the
following expressions were suggested: "planning confe
rence", "preparatory meeting", "consultation" and "prepa
ratory deliberations".

118. It was suggested that the usefulness of the Guide
lines would possibly be enhanced by preparing an index
and also that, in addition to the Guidelines, a summary
check-list of agenda items without accompanying remarks
covered in the Guidelines would be helpful to practitioners.

2. Draft chapter I, "General considerations"

119. A suggestion was made to indicate in paragraph 2
that, in addition to provisions of rules agreed to by the
parties, specific agreements by the parties might constitute
a further limitation to the discretion of the arbitral tribunal.
It was suggested that appropriate drafting changes be made
throughout the Guidelines to reflect that.

120. As to paragraph 3, it was proposed to delete the
reference to the preferred procedural style since such prefe
rences might not be shared by all the parties in the arbitra
tion and since a shared preference was not necessary for a
decision by the arbitral tribunal to use a particular manner
of proceeding.

121. A proposal was made that it would be useful to
mention in paragraph 6 the reasons that might prompt the
arbitrators to hold a preparatory conference. Furthermore, it

. was noted that not all matters considered at a preparatory
conference could be regarded as details of procedure.

122. As to paragraph 15, it was suggested that the
Guidelines should express that established practice at the
place of arbitration was another factor to be borne in mind
in carrying out preparatory conferences. In opposition, it
was said that arbitration practice, to the extent that it was
not incorporated into the agreed arbitration rules, was dif
ficult to ascertain and not binding, and that therefore it was
inappropriate to refer to an obligation to observe such prac
tice.

123. One view supported deletion of paragraph 17 and of
those parts of paragraph 16 that referred to modifications
of the arbitration rules agreed upon by the parties. It was
said that the arbitration rules became applicable as a result
of agreement of the parties and that, while it was implicit
that the parties could decide to modify their agreement, it
was inappropriate for the arbitra1 tribunal to raise at the
preparatory conference the question of any such modifica
tion. Another view was that the text under discussion was
useful to the extent that it contained a warning about pos
sible difficulties resulting from modifications of arbitration
rules.

3. Draft chapter Jl, "Convening and conducting
preparatory conference"

124. The concern was expressed that the last sentence of
paragraph 19 might be understood as implying that there
was always an inherent risk that the preparatory conferen
ces might add to the costs or complicate the administration
of the proceedings. In order to alleviate that concern, it was
suggested to refer in positive terms to the advantages of
preparatory conferences in lowering costs by establishing
efficient arrangements for the arbitral proceedings.

125. The suggestion was made that the last sentence of
paragraph 21 should be deleted since the fact that one of
the parties might object to the holding of a preparatory
conference did not necessarily mean that the conference
would not meet its objectives. It was pointed out that plan
ning efficient proceedings should not be barred by objec
tions of one of the parties. Nevertheless, the opinion was
expressed that it might indeed not be appropriate for the
arbitral tribunal to hold a preparatory conference if one of
the parties objected and failed to participate in it, as de
scribed in paragraph 22. In case such a preparatory con
ference was held anyway in the absence of a party, it
was considered necessary to emphasize that the tribunal in
taking decisions had to observe the principles of due pro
cess of law.
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126. With regard to paragraph 23, one view was that it
should be retained with some amendments. In support of
that view, it was stated that it was useful to clarify who the
participants of a preparatory conference might be. It was
suggested that paragraph 23 should state first what was
usual, namely that, when the parties were represented by
legal counsel or other agents, typically the representatives
of the parties would attend the preparatory conference, and
then explain the reasons that might make it necessary or
useful for the parties themselves to be present. Another
suggestion was to mention that the invitation to the prepar
atory conference should indicate also the issues to be ad
dressed at the conference. Another view was that paragraph
23 should be deleted since it was inappropriate for the ar
bitral tribunal to make suggestions to the parties as to who
should participate in the preparatory conference on their
behalf.

127. With regard to paragraph 24, the view was ex
pressed that the decision to confer by telecommunications
(e.g., by telefax or multilateral telephone conversation)
depended on a number of factors and not only on the
number of procedural issues to be resolved.

128. The suggestion was made that it might be useful to
consider in the context of paragraph 25 the possibility of
planning the proceedings on the basis of a questionnaire
that the tribunal might address to the parties or on the basis
of written submissions of the parties.

129. As to paragraph 31 it was suggested that holding
more than one preparatory conference need not be limited
to exceptional cases and that time and cost were not the
only factors to be considered in determining whether to
hold more than one conference, but rather that a relevant
factor to be considered was the extent to which a confe
rence could lead to more efficient arbitral proceedings.

130. Differing views were expressed with regard to para
graph 33. One view was that it should be deleted since it
was not necessary for the Guidelines to enter into the dif
ficult question of categorization of decisions taken at a
preparatory conference. Another view was that the para
graph should be retained but amended without distinguish
ing between issues of substance and issues of procedure,
because it might be difficult to make that distinction. One
suggested amendment was to delete the reference to the
substance of the dispute since preparatory conferences
were intended to settle procedural and not substantive
matters. Another suggestion was that examples of issues to
be resolved at a preparatory conference should be given
without categorizing the issues. It was observed that, while
the purpose of the preparatory conference was not for the
arbitral tribunal to take decisions on the substance of the
dispute, the parties should be able at the conference to
define or narrow by agreement the scope of issues to be
decided by the arbitral tribunal (as discussed in particular
in chapter Ill, items D and E).

131. A suggestion was made to mention in paragraph 33,
or elsewhere, that the preparatory conference presented an
opportunity to the parties to enter into agreements that
could exclude or reduce the possibility of bringing a re
course action against an award or of raising objections

against recognition and enforcement of the award. The
suggestion was opposed on the ground that in many legal
systems the question of recourse to courts was governed by
provisions that could not be derogated from; furthermore,
it was inappropriate for the arbitral tribunal to suggest to
the parties to renounce any rights of recourse against the
award that they might have.

132. It was observed that the two approaches referred to
in paragraph 34 with regard to the way in which decisions
were arrived at and recorded were not mutually exclusive.
It was noted that certain agreements of the parties should
be in writing (e.g., article 1(1) of the UNCITRAL Arbitra
tion Rules envisaged modifications of the Rules to be in
writing), and the suggestion was to draw attention to such
cases in the Guidelines.

133. The concern was expressed that the first sentence of
paragraph 35 might create an undesirable impression that it
was beneficial for the arbitrators to limit their discussions
with the parties concerning decisions to be taken.

134. With respect to paragraph 36, it was suggested that
the level of detail of the decisions taken at a preparatory
conference should depend largely on whether the informa
tion available to the arbitrators at the time enabled them to
formulate specific decisions.

4. Draft chapter 1lI, "Annotated check-list of possible
topics for preparatory conference"

135. It was considered that it should be made clear in
draft chapter III that some of the topics mentioned in the
check-list were suitable for being addressed at an early
stage of the proceedings, when all the points at issue might
not yet have been presented to the arbitral tribunal, whereas
some other topics in the check-list could properly be taken
up at a later stage, after the parties had stated their claims
and defences. Examples of topics in the first category were,
for example, rules governing the arbitral procedure (item
A), language of proceedings (item M) or place of arbitra
tion (item P); examples of topics in the second category
were the definition of issues and the order of deciding them
(item D), stipulations that certain facts or issues were un
disputed (item E) and matters relating to the taking of ev
idence (items F-J).

136. While one suggestion was to leave to the arbitral
tribunal a degree of discretion as to the manner of prepar
ing the agenda of the preparatory conference, another sug
gestion was to recommend in the introductory part of chap
ter III that the agenda should be prepared in consultation
with the parties.

137. It was observed that according to paragraph 38, as
a matter of general rule qualified by the discretion of the
arbitral tribunal, topics that had not been announced in the
agenda should not be raised at the preparatory conference.
The view was expressed that the paragraph should indicate
a somewhat broader scope for a party to be able to raise a
topic outside the agenda.
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(a) Topic A, "Rules governing arbitral procedure"

138. Some support was expressed for the view that item
A should be deleted from the check-list. It was pointed out
that, in view of the great number of sets of rules available
to be agreed upon, the discussions concerning the choice
might be difficult and inordinately lengthy, thus delaying
the case or providing an opportunity for dilatory tactics,
and therefore might add another contentious issue to the
existing ones. Moreover, it would be necessary to modify
the rules chosen at that stage of the proceedings to delete
provisions that were no longer applicable, such as those
governing initial pleading and formation of the arbitral tri
bunal, and that such modifications might be a complex task
because rules often included intertwined provisions. In
addition, if the rules chosen were ones prepared for arbitra
tions administered by an institution, adjustments to the
rules might affect the functions of the institution necessary
to the operation of their rules, which would complicate the
discussions or introduce an element of uncertainty into the
procedure.

139. However, there was support for the view that the
item should be retained since it might be useful to remind
the parties, at an early stage of the proceedings, that they
might wish to consider agreeing on a set of arbitration rules
if they had not done so. It was pointed out that consider
ations to agree on a set of rules would not delay the pro
ceedings since, if it appeared that agreement could not be
reached promptly by the parties, the tribunal could seek to
discontinue the discussion.

(b) Topic B, "Jurisdiction and composition
of arbitral tribunal"

140. Differing views were expressed as to whether item
B should be retained in the Guidelines. One view was that
it should be retained, since an early clarification as to
whether the parties agreed that the arbitral tribunal had
been properly constituted and as to whether the tribunal
had jurisdiction over the dispute would be useful so as to
avoid the possibility of later objections raised merely to
delay the proceedings or enforcement of the award.

141. Another view, which received considerable support,
was to delete item B. Attention was drawn to provisions in
laws and rules on arbitral procedure (such as article 16(2)
of the UNCITRAL Model Law on International Commer
cial Arbitration and article 21 of the UNCITRAL Arbitra
tion Rules), according to which objections concerning ju
risdiction had to be raised not later than the submission of
the statement of defence or as soon as the matter alleged to
be beyond the authority of the tribunal was raised dUrin~

the arbitral proceedings. With reference to those laws It
was said that, if the preparatory conference was held before
the submission of the statement of defence, it was inappro
priate to call upon the party to express its positio~ on j.u
risdiction before it had fully conSIdered and subrmtted Its
defence; on the other hand, if the preparatory conference
was held after the submission of the statement of defence,
it would ordinarily be too late for objections concerning
jurisdictions.

142. Furthermore, it was stressed that any objection as to
jurisdiction or composition of the arbitral tribunal should

be left entirely to the parties, .and that it was inappropriate
for the arbitral tribunal at a preparatory conference to re
quest the parties to pronounce themselves on the issue. To
the extent the term "composition of the arbitral tribunal"
could be understood as covering also any intention to chal
lenge an arbitrator because of circumstances giving rise to
doubts as to its impartiality or independence, it was also
considered that that question was only for the parties to
raise and that arbitration laws and rules usually contained
a strict system for challenges (such as article 13 of the
UNCITRAL Model Law on International Commercial Ar
bitration and article 11 of the UNCITRAL Arbitration
Rules).

(c) Topic C, "Possibility of settlement"

143. The views differed as to whether it was appropriate
for the arbitral tribunal on its own initiative to raise the
question of a possible settlement and as to the manner in
which the arbitral tribunal might be involved in any settle
ment negotiations. It was stated that in some legal systems
it was considered incompatible with the function of the
arbitrator to inquire about settlement; moreover, it was said
that such an inquiry might worsen the procedural atmos
phere, might put a party in an uncomfortable situation of
having to refuse to settle, might raise doubts about the
impartiality of the arbitrators and, in case of unsuccessful
conciliation, increase the likelihood of objections against
the award.

144. Statements were made about legal systems where
an inquiry about possible settlement was provided for by
the law governing court proceedings and where such an
inquiry was sometimes also considered acceptable and de
sirable in arbitral proceedings, provided that it was done
in a way that did not compromise the impartiality of the
tribunal.

145. As to the case where the parties on their initiative
requested the arbitral tribunal to assist them in reaching a
settlement, one view was that the roles of an arbitrator and
a conciliator were difficult to reconcile and that it was
therefore appropriate for the arbitrators to refuse to act as
conciliators or to be reserved in responding to such an
initiative.· Another view was that, while the arbitral tribunal
should always be careful to maintain its impartiality, the
benefits of a settlement justified the arbitral tribunal in
being forthcoming in responding to such requests of the
parties.

146. One suggestion based on those discussions was that
the Guidelines, with appropriate warnings, should mention
the divergent views and practices and that it should be left
to the practitioners to decide, in line with the applicable
laws and practices, on the most appropriate manner of pro
ceeding. The opposite suggestion was to delete remarks 1
and 2 and to retain only remark 3 so as to make it clear that
any settlement negotiations should concern the arbitral tri
bunal only as a factor affecting scheduling of the proceed
ings. It was said that a description of differing views and
practices along the lines of remarks 1 and 2 would not
provide a sufficiently clear guidance to practitioners as to
how they should act.
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147. It was observed that, while there was a direct con
nection between the agenda item and remark 3, no such
direct connection existed with remarks 1 and 2.

(d) Topic D, "Defining issues and order
of deciding them"

Item (i)

148. It was suggested to delete in the last sentence of
remark 1 the reference to the request that the proceedings
be conducted on the basis of documents only. It was said
that in any circumstances it was inappropriate for the arbi
tral tribunal to take an initiative for dispensing with oral
hearings, since one or more parties might regard oral argu
ments on issues of law as being just as important as oral
arguments on issues of fact.

149. On the other hand, some merit was found in the
sentence in that it gave an example of how costs of arbitra
tion could be limited after the points at issue had been
defined. A suggestion was made to clarify in the example
that instead of dispensing with oral hearings their scope
might be reduced. It was said that, if the example were to
be retained, it should make clear that the parties had an
unqualified right to oral hearings irrespective of the nature
of the issue to be decided, subject only to any contrary
provision in applicable rules or in an agreement of the
parties. It was also proposed that the example should not
encourage the arbitral tribunal to take the initiative con
cerning dispensing with, or limiting, oral hearings, and
leave any such initiative to the parties.

150. There was a suggestion that it depended on the ap
plicable law which facts had to be proved for a party to
establish its case, and that, therefore, points at issue could
be fully defined only if it was clear which law applied to
the substance to the dispute. Thus, topics D and E should
not be placed on the agenda if at the time of holding the
preparatory conference it was not settled which law gov
erned the substance of the dispute.

Item (ii)

151. It was considered that remarks 6 and 7 should be
deleted since they commented on the substance of the dis
pute and since they might lead to doubts and uncertainties.

Item (Ui)

152. As to remark 9, it was suggested that, in determin
ing the order of deciding issues, the arbitral tribunal should
be careful not to appear to be prejudging, or expressing an
opinion on, the substance of an issue.

153. It was observed that sometimes a determination of
the order in which issues were to be decided might subse
quently need to be changed and that the Guidelines might
refer to such a possibility.

154. With respect to the last sentence of remark 9, it was
suggested that the criterion for the order of deciding the
issues should be whether one issue was preliminary with
respect to other issues. Reservations were expressed about
using other criteria for determining that order, as mentioned

in the last sentence of remark 9, in so far as the use of those
other criteria might constitute an unwarranted and prema
ture indication about the likelihood of success of a claim or
might interfere with the manner in which a party wished to
argue its case.

155. One view was that remarks 10 and 11 relating to
partial, interim and interlocutory awards were useful as
they further elaborated points made in remark 9. The oppo
site view was that the remarks should be deleted since they
went beyond the scope of the discussion of the agenda
item, because there did not exist a generally accepted defi
nition of partial, interim and interlocutory awards, and
because it was not possible to give a proper explanation of
that complex subject-matter in the limited space that could
be devoted to it.

(e) Topic E, "Undisputed facts or issues"

156. It was considered that remark 3 should be deleted.
It was said that the Guidelines should not suggest that the
arbitral tribunal should make an announcement concerning
costs of arbitration as envisaged in remark 3, since such an
announcement might be perceived as coercion and since
remark 3 gave undue prominence to only one of the factors
to be taken into account in apportioning costs.

(f) Topic F, "Arrangements concerning documentary
evidence"

Item (ii)

157. It was suggested that in remarks 4 and 5 the term
"presumption" should be replaced by another term.

Item (v)

158. With respect to requests for production of docu
ments, a suggestion was made that the remarks should
clarify the need for respecting the confidentiality of the
produced documents. A special reason for such a need was
that privileged documents (e.g., communications between a
client and its legal counsel) might lose their privileged sta
tus if their confidentiality was not respected. Article 20 of
the UNCITRAL Conciliation Rules was mentioned as a
possible model for devising an approach to the issue of
confidentiality.

159. A view was expressed that the sentence of re
mark 11 that dealt with requests for "internal" documents
should be deleted since it might unduly restrict requests for
certain types of internal documents (e.g., minutes of share
holders' meetings or memoranda sent within a company)
even if the arbitral tribunal would consider a request for
their production reasonable. It was noted, however, that in
a number of legal systems the conditions for requests for
the production of documents and in particular of internal
documents were rather restricted and that, for that reason,
it was necessary to. find a solution that was generally ac
ceptable.

160. With respect to the reference to the right to refuse
to take a self-incriminating action (remark 13), it was sug
gested that such a right was relevant in a criminal court but
not in an arbitration.
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(g) Topic G, "Arrangements concerning
physical evidence"

161. It was proposed that the last sentence of remark 3
should be reviewed so as to avoid the impression that the
Guidelines suggested that employees of a party might be
heard as witnesses during an on-site inspection of property
or goods.

(h) Topic H, "Arrangements concerning evidence
of witnesses"

Item (i)

162. The view was expressed that the last sentence of
remark 3 should be deleted since the sentence indicated a
bias against oral, as opposed to written, testimony. It was
said that the sentence unduly impinged upon the principle
that any decision to forgo oral testimony· should be left
entirely to the parties.

163. It was observed that under some legal traditions the
oath was regarded as an important, and in certain situations
a necessary, element of a witness's testimony. Thus it was
said that, in order to replace a traditional oath by a signed
declaration, as referred to in remark 6, the consent of both
parties was necessary.

164. It was indicated that differing methods were used
for protocolarizing signatures on statements of witnesses,
and that those methods were in some cases governed by
international treaties. It was stated that, in view of those
differences, the Guidelines should not attempt to discuss,
or provide advice on, the various methods used for prepar
ing written statements by witnesses; rather, the Guidelines
should be limited to a reminder that, before the parties were
called upon to produce written statements of witnesses,
there should be a common understanding as to how those
statements were to be prepared.

Item (ii)

165. It was suggested that remarks 8-12 should be
deleted. In support of the suggestion it was said that the
limited scope of the Guidelines did not permit an appro
priate description of the different methods of hearing wit
nesses. Moreover, such a description was not necessary
since the purpose of the Guidelines was to indicate the
matters on which early procedural decisions were neces
sary, but not to attempt to give advice as to the possible
content of those decisions. It was observed that some legal
systems contained mandatory provisions concerning the
formalities to be observed with respect to oaths.

166. Another suggestion was to delete only remarks 8
and 9. The other remarks under item (ii) were said to serve
a useful purpose as they drew attention to matters that gave
rise to problems in practice.

Item (iii)

167. It was stated that, as regards procedures for taking
evidence of witnesses, in many legal systems persons affi
liated with a party were not treated differently from other
persons, and that therefore remark 15, and in particular its
first sentence, should be reviewed.

(i) Topic I, "Arrangements concerning evidence
of experts"

168. No comments were made concerning topic I.

G) Topic J, "Arrangements concerning written
submissions"

169. It was suggested that remark 2 was too detailed. It
was said that, instead of describing various kinds of docu
ments that might be presented, the remark should only re
mind the arbitral tribunal to inquire what kind of docu
ments the parties intended to present.

170. It was stated that the advantages and disadvantages
of consecutive and simultaneous submissions depended on
a number of considerations, some of which were not men
tioned in remark 5 (e.g., speed of proceedings), that the
evaluation of those considerations was within the discretion
of the arbitral tribunal and that the Guidelines should not
attempt to guide the arbitrators as to how they should ex
ercise the discretion.

(k) Topic K, "Practical details concerning exhibits
and writings"

171. It was noted that the agenda under topic K was
more detailed than some other agenda items, and that the
remark to topic K was short compared to other remarks. In
discussing what was the desirable level of detail of agenda
items and remarks, it was said that the answer depended
partly on the form and content of a summary check-list of
issues covered in the Guidelines, which was suggested to
be prepared (see paragraph 118 above). For example, if
such a summary were to be prepared as a check-list of
agenda items to be published separately from the Guide
lines, the agenda items should be sufficiently detailed to be
useful standing alone.

(1) Topic L, "Hearings"

Introductory remarks and item (i)

172. The view was expressed that it might be useful to
address at a preparatory conference the question of the
confidentiality of hearings.

173. It was pointed out that decisions concerning hear
ings could properly be taken only after the parties had
stated their claims and defences and the arbitral tribunal
could anticipate the extent of evidence to be taken. It was
suggested that the Guidelines should reflect that factor (see
also paragraph 135 above).

174. An observation was made that topic L, and the draft
Guidelines in general, were too detailed and placed undue
emphasis on formalities that approximated arbitral proce
dures to judicial procedures, which was not in accordance
with the principle of flexibility of arbitration.

175. It was suggested that the wording of the chapeau of
the agenda did not adequately express that holding hearings
was a usual manner of proceeding and that documents-only
proceedings were an exception.
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176. As to remark 2, second sentence, it was stated that
the arbitral tribunal, by revealing to the parties its interim
views on the merits of the case, would compromise its
impartiality. It was therefore suggested to delete the sen
tence. Another statement was that the sentence was too
simplistic in that, if the arbitral tribunal decided to reveal
its interim views on the merits of the case, that should be
done with utmost caution and, for example, only when all
the arbitrators agreed that a party was wasting money and
time by unnecessarily pursuing a certain line of argument
or evidence. A similar criticism was expressed regarding
the last sentence of remark 5.

177. Also in connection with the discussion of the se
cond sentence of remark 2, it was suggested that the entire
remark 2 as well as remark 5 should be deleted because the
Guidelines should not venture into explaining the advan
tages and disadvantages of oral hearings and how those
hearings were to be carried out. Such explanations were
beyond the proper scope of the Guidelines, which should
only discuss the types of decisions to be taken and not deal
with the substance of those decisions.

178. It was said that remark 7 might be understood as
advice against fixing definitive dates for hearings; such
advice should not be made since in many cases fixing de
finitive dates was desirable.

Item (iii)

179. While it was approvingly recognized that remark 13
pointed out that the procedural patterns referred to in re
marks 11 and 12 were examples to be adapted to the cir
cumstances of the case, it was argued that remarks 11 and
12 should be deleted since it was not possible in such a
brief fashion to explain all aspects to be taken into account
in deciding the order of presentations at hearings, and since
the Guidelines should not attempt to guide arbitrators as to
how they should exercise their discretion. In addition, some
apprehension was expressed that the remarks might be
misunderstood as being a qualification by UNCITRAL of
the principle that each party had to be given a full oppor
tunity of presenting its case; such a misunderstanding
might result in the remarks being relied upon in court pro
ceedings in which a party was opposing recognition and
enforcement of the award.

Item (iv)

180. According to one view, the discussion in remarks
14 and 15 was useful. Another view was that the Guide
lines should mention only the need to clarify whether any
notes of oral arguments were intended to be handed over,
and should not discuss the possible solutions as to the time
of handing over such notes and their scope and content. It
was suggested to review the remarks bearing in mind
existing rules on the closure by the arbitral tribunal of
hearings (e.g., article 29 of the UNCITRAL Arbitration
Rules).

(m) Topic M, "Language of proceedings"

181. It was suggested to reconsider the order in which
topic M, and possibly other topics, appeared in draft chap
ter Ill, and that some guidance concerning the order of

topics could be drawn from the order of articles in the
UNCITRAL Arbitration Rules and the UNCITRAL Arbi
tration Model Law.

182. As to the question of which documents delivered in
their original language were to be accompanied by a trans
lation into the language of the proceedings, which was
dealt with in remark 2, it was suggested to review the re
mark in the light of article 17 of the UNCITRAL Arbitra
tion Rules.

(n) Topic N, "Administrative support"

183. It was suggested to express in the remarks that the
kinds of administrative services mentioned in the agenda
were provided also by international arbitral institutions,
and that some of those institutions had entered into co
operation agreements among them with a view to offering
mutual assistance in providing administrative services.

(0) Topic 0, "Secretary or registrar of
arbitral tribunal"

184. It was observed that at some arbitration venues ar
bitral institutions appointed persons, referred to as "rappor
teurs", whose functions included maintaining the files of
the proceedings, preparing information materials and pro
viding assistance to the arbitrators concerning aspects of
the form of the award and other decisions.

(p) Topic P, "Place of arbitration"

185. It was stated that the list of the factors in remark 2
left unclear what was the relative importance of the factors;
for instance, the enforcement regime of the award (factor
(g») might be misunderstood as being the least important by
virtue of being at the bottom of the list. The suggestion
made in connection with that statement was that remark 2
should not attempt to clarify the various factors, but that
the entire remark should be deleted since the Guidelines
should be limited to raising the question of the determina
tion of the place of arbitration, without discussing the fac
tors on the basis of which that place should be chosen.

(q) Topic Q, "Mandatory provisions governing
arbitral proceedings"

Item (i)

186. It was considered that agenda item (i) and the cor
responding remarks should be deleted because, inter alia,
they interfered with the principle that it was typically the
duty of the arbitral tribunal to obtain knowledge of and
interpret the law governing arbitral procedure.

Item (ii)

187. A view was expressed that agenda item (ii) and the
corresponding remarks should be deleted since compliance
with requirements concerning filing or registering the
award, or concerning the method of delivery of the award,
was not a matter to be planned at the early stage of pro
ceedings at which preparatory conferences were usually
held. Furthermore, raising the issue in the Guidelines might
create the impression that the filing or registering of the
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award was an obligation of the arbitral tribunal, an impres
sion that in many cases was inaccurate.

188. Hesitation was expressed about the proposal for the
deletion of agenda item (ii) since it was considered impor
tant to remind the participants in arbitration of the require
ments mentioned in the agenda item and of the sometimes
harsh consequences for failure to comply with those re
quirements.

(r) Topic R, "Multi-party arbitration"

189. It was suggested that planning multi-party arbitral
proceedings touched upon several topics in the draft Guide
lines (e.g., arrangements concerning evidence and hear
ings). A further suggestion was made that the discussion on
multi-party arbitration, instead of being presented as an
agenda item, should be incorporated into a separate section
of the Guidelines.

190. As to remark 4, it was suggested to delete the text
after the first sentence, since the purpose of the Guidelines
was not to provide advice on matters which arbitration
rules and laws typically left to the discretion of the arbitral
tribunal.

191. With respect to remark 6, it was stated that the
Guidelines should avoid creating an impression that it was
not entirely up to each party to decide at which hearings it
wished to participate. In connection with that statement it
was suggested that remark 6 should be deleted.

(s) Topics S, "Deposits for costs"; and T, "Any other
procedural matter"

192. No comments were made on topics Sand T. (In
relation to topic T, see paragraph 137 above.)

5. Possible further issues to be covered
in the Guidelines

193. Suggestions were made to consider addressing in
the Guidelines the following matters:

(a) Designation of an appointing authority if such an
authority had not been designated (e.g., for the purpose of
being able to refer to it any challenge or replacement of an
arbitrator, or to obtain from it assistance concerning fixing
the amount of fees of the arbitral tribunal or fixing the
amount of deposits);

(b) Confidentiality of information disclosed during the
arbitral proceedings (see also paragraphs 158 and 172
above);

(c) The use of electronic data interchange (EDI) in the
conduct of arbitral proceedings (e.g., for the purposes of
transmitting evidence, arguments or information), the man
ner of presenting EDI records and messages as evidence,
and their evidential value;

(d) Establishing ground rules for communications be
tween the parties and the arbitral tribunal (e.g., concerning
limitations on ex parte communications, the number of
copies to be transmitted; routing of written communi
cations; and the use of telefax, telephone and conference
telephone calls).

C. Conclusion

194. The Commission requested the Secretariat to revise
the draft Guidelines in the light of the discussions at the
current session and to submit a revised draft to the Com
mission at its twenty-eighth session in 1995 with a view to
the finalization of the text at that session.

195. The Commission noted with satisfaction that the
XIIth International Arbitration Congress, to be held by the
International Council for Commercial Arbitration (ICCA)
at Vienna from 3 to 6 November 1994, would provide a
welcome opportunity for practitioners from different parts
of the world to comment on the draft Guidelines.

IV. GUARANTEES AND STAND-BY LETTERS
OF CREDIT

196. The Commission, at its twenty-second session, in
1989, decided that work on a uniform law on guarantees
and stand-by letters of credit should be undertaken and
entrusted that task to the Working Group on International
Contract Practices.7 At its current session, the Commission
had before it the reports of the twentieth and twenty-first
sessions of the Working Group (NCN.9/388 and NCN.9/
391), at which the latter had continued the preparation of a
draft convention on independent guarantees and stand-by
letters of credit. Previously, the Working Group had devo
ted its thirteenth to nineteenth sessions to that task. The
reports of those sessions were contained in documents N
CN.9/330, NCN.9/342, NCN.9/345, NCN.9/358, NCN.9/
361, NCN.9/372 and NCN.9/374. The Commission noted
that the Working Group had modified the title of the draft
convention to refer to "independent guarantees and stand
by letters of credit", rather than using the term "guaranty
letters".

197. The Commission expressed its appreciation for the
work accomplished so far by the Working Group and re
quested the Working Group to proceed with its work expe
ditiously so as to present the draft convention to the Com
mission at the twenty-eighth session in 1995.

V. LEGAL ISSUES IN ELECTRONIC DATA
INTERCHANGE

198. At its twenty-fifth session, in 1992, the Commission
entrusted the preparation of legal rules on electronic data
interchange (EDI) to the Working Group on International
Payments, which it renamed the Working Group on Elec
tronic Data Interchange.8 At its twenty-sixth session, in
1993, the Commission had before it the report of the Work
ing Group oh the work of its twenty-fifth session (NCN.9/
373). The Commission noted that the Working Group had
started discussing the content of a uniform law on EDI and
expressed the hope that the Working Group would proceed
expeditiously with the preparation of that text.9

'Ibid., Forty-fourth Session, Supplement No. 17 (N441l7), para. 244.

'Ibid., Forty-seventh Session, Supplement No. 17 (N47/17),
paras. 140-148.

9Ibid., Forty-eighth Session, Supplement No. 17 (N48/17), paras. 263
268.
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199. At its current session, the Commission had before it
the reports of the Working Group on the work of its
twenty-sixth and twenty-seventh sessions (NCN.9/387 and
NCN.9/390). The Commission expressed its appreciation
for the work accomplished by the Working Group and
noted that the Working Group had decided to use the term
"model statutory provisions" in order to reflect the special
nature of the text as a variety of statutory rules that an
enacting State would not necessarily incorporate as a whole
or together in anyone particular place in its statutes (N
CN.9/390, paras. 16-17).

200. As to the time schedule for completion of the cur
rent work of the Working Group, the view was expressed
that it might be difficult to complete the current work within
one year and submit the model statutory provisions to the
Commission at its next session since a number of issues,
such as scope of application and party autonomy, still
remained to be resolved, and that, at any rate, the Com
mission might not have sufficient time available on the
agenda of its next session to consider the rules. The pre
vailing view, however, was that a draft set of basic, "core"
provisions could be completed by the Working Group at its
twenty-eighth or twenty-ninth session, in particular since
it had been decided that the relationships between EDI
users and public authorities, as well as consumer trans
actions, should not be the focus of the model statutory
provisions (NCN.9/390, para. 21). It was pointed out that
further provisions could be added at a later stage, in
particular since that was an area of rapid technological
development.

201. As to possible future topics, the Commission noted
that, at its twenty-seventh session, the Working Group
had adopted a recommendation to the Commission that
preliminary work should be undertaken on the issue of
negotiability and transferability of rights in goods in a
computer-based environment as soon as it had completed
the preparation of the model statutory provisions (N
CN.9/390, para. 155). That recommendation received
general support. Another suggestion was that a broader
approach should be adopted so as to include in any future
work the negotiability of rights in securities. That sug
gestion was objected to on the ground that it might be
particularly difficult to achieve uniformity on that concept
in view of the high degree of regulation at the national
level. Yet another suggestion, which received some sup
port, was that the Commission should consider the legal
issues arising in the context of the relationships be
tween EDI users and service providers, such as electronic
communications networks. However, recalling the dis
cussion of that suggestion at the twenty-seventh session of
the Working Group (NCN.9/390, para. 159), the Com
mission was of the view that, at least at the current stage,
the liability of service providers was better dealt with
in communications agreements and that, at any rate, it
would be very difficult to devise rules that would apply to
all types of electronic communications services. Yet
another suggestion was to prepare a study on legal issues
of encryption. With regard to that suggestion, the view
was expressed that the matter fell more appropriately
within the mandate of specialized national or international
bodies.

VI. CASE-LAW ON UNCITRAL TEXTS (CLOUT)

A. Introduction

202. Pursuant to a decision taken by the Commission at
its twenty-first session, the Secretariat established CLOUT
("Case-Law on UNCITRAL Texts").1O The mechanism for
the operation of CLOUT was set forth in document N
CN.9/SER.C/GUIDE/1.

B. Considerations by the Commission

203. At its current session, the Commission noted with
appreciation the existence of three editions of the CLOUT
abstracts series containing abstracts on 52 court decisions
and arbitral awards relating to the United Nations Con
vention on Contracts for the International Sale of Goods
and the UNCITRAL Model Law on International Com
mercial Arbitration (NCN.9/SER.C/ABSTRACTS/1, 2 and
3). The conviction was widely expressed that CLOUT
would be beneficial, in particular in promoting the uniform
interpretation and application of the statutory texts of
UNCITRAL.

204. The Commission noted that National Correspond
ents had to collect decisions and arbitral awards, prepare
abstracts and forward the abstracts along with the full texts
of decisions and awards to the Secretariat, and emphasized
that for CLOUT to reach its full capacity the network of
National Correspondents had to be complete and that they
needed to perform their tasks promptly. The Commission
also noted that the Secretariat's work of editing abstracts,
storing decisions and awards in their original form, trans
lating abstracts into the other five United Nations languages,
publishing them in the six United Nations languages
and forwarding abstracts and full texts of decisions and
awards to interested parties upon request would substantially
increase as the number of decisions and awards covered
by CLOUT. The Commission therefore requested the Sec
retariat to ensure that adequate resources were allocated for
the effective operation of CLOUT. The Commission ex
pressed its appreciation to the National Correspondents and
the Secretariat for their work and urged States to cooperate
with the Secretariat in the operation of CLOUT and to
facilitate the carrying out of the tasks of the National Cor
respondents.

205. A number of suggestions were made with a view to
enhancing the utility of CLOUT. One suggestion was to
prepare an index on the basis of legal issues rather than one
exclusively on the basis of the texts in which the issues
might be encountered. In order to promote the dissemina
tion of CLOUT, it was suggested that CLOUT documents
should be made available through electronic communica
tions systems to users at several locations throughout the
world, including academic institutions, arbitration centres
and United Nations information centres.

'"For background information on CLOUT, see NCN.9/267; Official
Records of the General Assembly, Fortieth Session, Supplement No. 17 (N
40/17), para. 377; NCN.9/312; and Official Records of the General As
sembly, Forty-third Session, Supplement No. 17 (N43/17), paras. 98-109.
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206. The Commission noted that, based on the decision
of National Correspondents taken at their fifth annual
meeting (Vienna, 22 July 1993), copyright on CLOUT
documents was assigned by National Correspondents to,
and rested with, the United Nations. The Commission also
recalled the discussion which had taken place at its twenty
first sessionll and noted that emphasis should be placed
upon the importance of the widest possible dissemination
of CLOUT documents. The Commission was agreed that
the primary purpose for publishing CLOUT documents
under United Nations copyright was to avoid distortion of
their contents by unauthorized users and that, should copy
right impede the widest possible dissemination of CLOUT,
it would have to be re-evaluated.

207. Finally, the Commission agreed that, while policy
matters related to CLOUT fell within its mandate, the spe
cific details of the operation of CLOUT should be left to
the discretion of the National Correspondents. In that con
nection the concern was expressed that, in order to enhance
the importance of the meetings of National Correspond
ents, efforts should be made towards achieving a broader
participation of National Correspondents in annual meet
ings and reporting to the Commission on important matters
arising with regard to the operation of CLOUT.

VII. FUTURE WORK

A. Legal aspects of receivables financing

208. At its twenty-sixth session (1993), the Commission
had before it a note by the Secretariat on assignment of
claims and related matters (NCN.9/378/Add.3). The note
described briefly some of the legal issues in assignment of
claims that gave rise to problems in international trade. On
the basis of that note, the Commission requested the Sec
retariat to prepare a study identifying the area in which
unification work might appear to be promising with a view
to facilitating a decision of the Commission on the feasi
bility of such work. The Commission requested the Secre
tariat to prepare that study, in cooperation with UNIDROIT
and other international organizations, in order to avoid
duplication of work.

209. Pursuant to that request, the Secretariat submitted to
the Commission, at its current session, a report (NCN.9/
397) discussing the possible scope of work. It suggested
that work might be both desirable and feasible, in particu
lar, if it were limited to assignment of international com
mercial receivables, i.e., claims for payment of sums of
money that arose from international commercial transac
tions, including assignments by way of sale or by way of
security, non-notification assignment, factoring to the ex
tent that it was not covered in the UNIDROIT Convention
on International Factoring (Ottawa, 1988), forfaiting of
non-documentary .receivables, securitization and project
finance. The report described a number of possible topics,
such as non-assignment agreements, bulk assignments,
form of assignment, effects of assignment between the as
signor and the assignee towards the debtor and towards

llOjficial Records of the General Assembly, Forty-third Session, Sup
plement No. 17 (N43/17), para. 103.

third parties, as well as the related issue of priorities among
claimants laying a claim on the assigned receivables. In
addition, it referred to the possibility of international regis
tration as a possible solution to the problem of priorities. It
noted that the mechanism of registration raised issues that
went beyond assignment of receivables and also might at
some point be relevant to work in other areas such as
negotiability of rights in goods, which the Working Group
on Electronic Data Interchange had recommended to the
Commission as a possible future topic (see NCN.9/390,
para. 157, as well as para. 201 of the present report), and
the topic of securities, which had been proposed during the
Congress as a possible future topic, the feasibility of which
was currently being examined.

210. The Commission expressed its appreciation to the
Secretariat for pursuing cooperation with UNIDROIT,
which was preparing a draft convention on security inter
ests in mobile equipment, and with the European Bank for
Reconstruction and Development (EBRD), which had pre
pared a Model Law on Secured Transactions. Steps taken
included the submission of a draft of document NCN.9/
397 to UNIDROIT and EBRD for comments and the oral
presentation of its final version to the UNIDROIT Govern
ing Council at its recent meeting (Rome, 9-14 May 1994).
The Commission endorsed the conclusion (NCN.9/397,
paras. 52-56) that work in the area of receivables financing
was both desirable and feasible, in view, in particular, of
the fact that a basis had been laid, at the last session, for
cooperation and coordination with a view to avoiding over
lap and other potential difficulties. The Commission re
quested the Secretariat to prepare a study that would dis
cuss in more detail the issues that had been identified,
possibly accompanied by a first draft of uniform rules.
Some reservations were expressed, however, as to the ad
visability of dealing with the legal aspects of the establish
ment and operation of an international register.

211. It was noted that the study would be prepared in
cooperation with UNIDROIT and other interested interna
tional organizations, such as the International Bank for
Reconstruction and Development and the Inter-American
Development Bank, as well as national agencies involved
in law reform in the area of receivables financing, as was
traditionally done in UNCITRAL projects. In particular the
importance of close cooperation with UNIDROIT was
emphasized for a number of reasons.

212. One reason was the link between receivables fi
nancing and factoring. In that connection, it was pointed
out that the work of the Commission on receivables financ
ing would not interfere in substance with the UNIDROIT
Convention on International Factoring, since the Conven
tion covered only certain types and aspects of international
factoring, and not the broad area of receivables financing
or other important aspects, such as the issue of priorities
between several claimants laying a claim on the assigned
receivables. It was stated that the prospects for the wider
possible adoption of that Convention, which as reported
was being considered for adoption by a number of States,
would be enhanced should the Commission prove to be
able to devise a uniform rule settling the issue of priorities
(NCN.9/397, paras. 36-42). In particular, in order to pre
clude giving rise to the possible inference that the work of
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the Commission in the area of receivables financing might
justify delaying adoption of the Factoring Convention, or
that the Convention had to be revised or updated, the Com
mission expressed the view that States should consider
adopting the Convention.

213. Another reason was that international registration
(AlCN.9/397, paras.43-51) was being envisaged in the
context of UNIDROIT's work on a draft convention on
security interests in mobile equipment, as a basis for the
new international security interest to be established by the
draft convention having effects towards third parties and
for settling the issue of priorities among several adverse
claimants. Yet another reason was the need to avoid dupli
cation of efforts with the broader project envisaged by
UNIDROIT with regard to security interests in general (AI
CN.9/397, para. 8).

214. Wide support was voiced in the Commission for the
views expressed and the suggestions made in the report.
However, the feasibility of encompassing securitization
was questioned in view of the fact that securities markets
were highly regulated at the national level. On the other
hand, it was pointed out that securitization should be in
cluded in the scope of work in view of its fundamental
importance for international trade, which was primarily
attributable to the fact that it allowed banks to refinance
their credits, thus enhancing expanded financing of trade.
A recommendation was made that issues involving separate
commercial circles should be considered to determine if
broad rules were feasible. It was also suggested that rules
should be based on commercial practice. The question was
also raised as to the feasibility of devising a uniform rule
dealing with the issue of the effects of assignment towards
third parties in view of its complexity. The Commission
did not reach a definitive decision on whether any partic
ular issues should be dealt with in any future legal text.

B. Cross-border insolvency

215. At its twenty-sixth session (1993), the Commission,
on the basis of a note by the Secretariat (AlCN.9/378/
AddA), agreed that it should consider in detail the desira
bility and feasibility of undertaking work in cross-border
insolvency, in view of the increasing practical problems
caused by disharmony among national laws governing
cross-border insolvencies. The Secretariat was requested to
prepare for a future session of the Commission an in-depth
study on the desirability and feasibility of harmonized rules
of cross-border insolvencies.12

216. At the current session it was reported that, as an
initial step in gathering information for the feasibility
assessment requested by the Commission, the Secretariat,
with the co-sponsorship and organizational assistance of
INSOL International, had held a Colloquium on Cross
Border Insolvency (Vienna, 17-19 April 1994). INSOL is
an international association of practitioners from the various
professions that participate in cross-border insolvency cases.
The Colloquium, attended by approximately 90 participants

12Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 302
306.

fr~m. various countries, was geared to enabling the Com
tnlSSlOn to assess from a practical standpoint the desira
bility and feasibility of any future work that it might con
sider undertaking in that area.

217. The view was widely shared at the Colloquium that
there was a need to develop legal mechanisms for limiting
the extent to which disparities and conflicts between na
tional laws created unnecessary obstacles to the achieve
ment of the basic economic and social objectives of insol
vency proceedings, and thereby hampered commercial
activity. It was widely reported that in the prevailing legal
environment, fragmentation and compartmentalization
along national lines were prevalent in the administration of
cross-border insolvencies.

218. By way of conclusions, it was noted that at the
Colloquium there was a high degree of receptivity to the
interest expressed by the Commission in a possible project
on cross-border insolvency and that the Secretariat would
continue its work relating to the assessment of the feasibil
ity of work in that area requested by the Commission, in
cooperation with interested organizations.

219. The Secretariat reported that, based on a current
assessment of feasibility and drawing on the discussion at
the Colloquium and the consultations there with practi
tioners and interested organizations, it was possible at the
current stage to identify a number of sub-areas of the cross
border insolvency subject in which it would appear that
some work by the Commission would be not only wel
come, but also feasible and useful. Moreover, it would
appear possible to conduct work in those sub-areas without
necessarily straying into what was generally recognized at
the Colloquium as not, at least at the current stage, a fea
sible, or necessarily even desirable, area of work, namely,
the unification of substantive insolvency law. The first sub
area concerned judicial cooperation. It was reported that
INSOL International had proposed to co-sponsor with
UNCITRAL and organize, in conjunction with a regional
conference to be held by INSOL at Toronto in March 1995,
a colloquium for judges on judicial cooperation in cross
border insolvency. The judges' colloquium would have as
its aim to elicit the views of judges as to the extent to
which judicial cooperation was possible under current law,
for example, by application of the notion of comity; to
explore limits to cooperation under current law; and to
determine what rules might be necessary to enable judicial
cooperation as a first step in dealing with difficulties that
arose as a result of parallel proceedings and potentially
conflicting legal regimes and jurisdictions.

220. A second sub-area, broadly referred to as "access
and recognition", concerned the granting of access to the
courts to representatives of foreign insolvency proceedings
or creditors, and to giving recognition to orders issued by
foreign courts administering insolvency proceedings. Pre
liminary work in that area could identify the advantages
and disadvantages of the different possible legislative
approaches for access and recognition, taking particular
account of legislative-reform efforts at the national and
multilateral levels, and assess the appropriateness of for
mulating uniform rules on access and recognition.
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221. A third possible project that might in due time be
undertaken by the Commission was the formulation of a set
of model legislative provisions on insolvency. While the
following was not the conclusion of the Colloquium, it was
observed that, without attempting a .comprehensive unifica
tion of substantive law, a model insolvency code might
eventually be important not only for Governments con
cerned with the modernization of law, but also for the
commercial community and for legal practitioners. To
avoid the difficulties that would be raised by attempting a
global unification of the substantive law of insolvency, and
to take into account the different policy options that a State
would wish to consider in drafting its insolvency law, the
model could present alternative provisions for implement
ing those various policy options. Reference was made, with
a view to possible cooperation in that area with Committee
J of the Section on Business Law of the International Bar
Association, to the exploratory work being conducted by
that body on fundamental concepts of a model insolvency
code.

222. The Commission expressed its appreciation for the
work that had been carried out and requested the Secre
tariat to proceed on the basis described above, with parti
cular emphasis being placed at the current stage on the
issues of judicial cooperation and of access and recogni
tion.

C. Build-operate-transfer projects

223. The Commission had before it a note on possible
future work in the area of build-operate-transfer (BOT)
projects (NCN.9/399). It was noted that at its twenty-sixth
session, in 1993, the Commission had had before it a note
on possible future work (NCN.9/378) in which the Secre
tariat had informed the Commission that it was monitoring
the work by the United Nations Industrial Development
Organization (UNIOO) on the preparation of "Guidelines
for the Development, Negotiating and Contracting of BOT
Projects". At that session, the Commission had emphasized
the relevance of BOT and had noted with appreciation the
Secretariat's intention to submit a note to the Commission
on possible future work in the area. The note under consi
deration was intended to apprise the Commission of the
current situation in this regard.

224. The Commission noted that in its most basic form
a BOT project was one in which a Government granted a
concession for a period of time to a private consortium for
the development of a project; the consortium then built,
operated and managed the project for a number of years
after its completion and recouped its construction costs and
derived a profit out of the proceeds coming from the opera
tion and commercial exploitation of the project and, at the
end of the concession period, the project was transferred to
the Government. The Commission also noted that the lack
of expertise in putting together a BOT project, particularly
within Governments, acted as a hindrance in the nego
tiating process.

225. It was reported that the fact that the responsibility
for repayment of any loans shifted from the traditional
"client" (the Government) to the private consortium implied

an increased risk to the lenders. Lenders were therefore
placed in a situation where they had to look for additional
means of reducing their risks, including insurance. That
element of non-traditional distribution of risks between the
various parties made the pre-contractual stage of a BOT
project usually fairly complex.

226. It was also reported that another aspect that some
times acted as a barrier in establishing BOT projects was
the lack of legal certainty in some States regarding the
realization of particular aspects of a project. In other in
stances, there might be lack of clarity as to the legal basis
and effect of certain long-term contractual assurances that
the Government would need to make to the private consor
tium. Enabling legislation to make the underlying legal
framework attractive for BOT projects might therefore
need to be enacted.

227. The Commission noted that the above-mentioned
problems, among others, and the potential for the develop
ment of BOT projects, had led UNIOO to initiate the pre
paration of "Guidelines for the Development, Negotiation
and Contracting of BOT Projects". In addition to dissemi
nating information on BOT projects, the objective of the
Guidelines was to enable States and all other interested
parties to devise and formulate the appropriate approach in
the promotion and development of BOT projects. It was
further noted that the Secretariat had been monitoring the
progress within UNIOO on the Guidelines, which were
expected to be finalized in September 1994.

228. Strong support was expressed in the Commission
for undertaking work in the area of BOT projects. It was
observed that, although legal aspects of BOT would form
part of the UNIOO Guidelines, it might not be possible to
deal in that text with those aspects in a detailed manner.
Particular interest was expressed in the intention of the
Secretariat, once the UNIOO Guidelines had been final
ized, to study the desirability and feasibility of further work
by the Commission on some of the problems raised with
regard to BOT projects. It was suggested that that might
include, for example, the creation of an enabling legal
framework for BOT projects, in particular for the conces
sion agreement, or guidance to the parties on contracting
issues, for example, by supplementing the UNCITRAL
Legal Guide on Drawing Up International Contracts for the
Construction of Industrial Works. A suggestion was also
made that possible future work could be considered in the
area of procurement for BOT projects;

D. Implementation of other proposals made
at the UNCITRAL Congress

229. Upon completion of the discussion of the above
three topics, it was brought to the attention of the Commis
sion that, pursuant to proposals made at the UNCITRAL
Congress in 1992, the first Willem C. Vis International
Commercial Arbitration Moot, organized by the Institute of
International Commercial Law at Pace University, New
York, had been held at Vienna in March 1994. It was also
reported that the Secretariat, in order to explore imple
mentation of the proposal to establish a mechanism for
monitoring implementation of the Convention on the
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Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958), would hold consultations with Commit
tee D of the International Bar Association.

VIII. ICC UNIFORM CUSTOMS AND PRACTICE
FOR DOCUMENTARY CREDITS (UCP 500)

230. The Commission had before it a note containing a
request by the International Chamber of Commerce (ICC)
to the Commission that it should consider recommending
the use in international trade of the 1993 revision of UCP,
as had been the case with earlier versions of UCP in 1962,
1974 and 1983 revisions of UCP. The Commission agreed
to make such a recommendation, adopting the following
resolution:

"The United Nations Commission on International
Trade Law,

"Expressing its appreciation to the International
Chamber of Commerce for having transmitted to it the
revised text of 'Uniform Customs and Practice for
Documentary Credits', which was approved by the
Commission on Banking Technique and Practice of the
International Chamber of Commerce and adopted by the
Council of the International Chamber of Commerce on
23 April 1993, with effect from 1 January 1994,

"Congratulating the International Chamber of Com
merce on having made a further contribution to the faci
litation of international trade by bringing up to date its
rules on documentary credit practice to allow for deve
lopments in the transport industry and new technological
applications, and to improve the functioning of the rules,

"Noting that 'Uniform Customs and Practice for
Documentary Credits' constitutes a valuable contribu
tion to the facilitation of international trade,

"Commends the use of the 1993 revision in trans
actions involving the establishment of a documentary
credit."

231. In the discussion that preceded the adoption of the
above resolution, the concern was widely expressed in the
Commission that a strict application of the copyright held
by ICC in UCP (or similarly for ICC's INCOTERMS or the
model forms of the International Federation of Freight For
warders Associations (FlATA», at least as regards govern
mental and teaching uses of the text, was inappropriate for
such a uniform legal text designed for worldwide use. It was
widely felt that a restrictive approach that affected even
governmental and teaching functions was detrimental to the
objectives of the hannonization of law and dissemination of
information and at odds with the aim of securing judicial
recognition and other forms of legal support for the text.
The Commission requested the Secretariat to convey the
concerns that had been raised. As to the endorsement of
UCP, the view was expressed that UNCITRAL should not
endorse work done by non-governmental organizations
without careful consideration. The Commission also ex
pressed interest in the possibility of considering in more
general terms questions raised in the discussion as to the
endorsement by the Commission of legal texts formulated
by other organizations, an activity within the mandate of the
Commission.

IX. TRAINING AND TECHNICAL ASSISTANCE

232. The Commission had before it a note by the Secre
tariat (NCN.9/400) indicating that it was continuing to
conduct an active programme of training and assistance,
though what was possible within limited human and finan
cial resources met only a portion of the need and interest.

233. It was reported that, in view of the relative cost
effectiveness of national seminars compared to regional
seminars, the Secretariat had continued its emphasis on the
holding of national seminars. Since the previous session,
national seminars had taken place in: (a) Mongolia (Sep
tember 1993), in cooperation with the Government of
Mongolia, and attended by approximately 30 participants;
(b) Karachi, Pakistan (29 and 30 September 1993), in co
operation with the Training Institute of the Customs Au
thority and the Research Society for International Law, and
attended by approximately 35 participants; (c) Bishkek,
Kyrgyzstan (5-7 October 1993), in cooperation with the
Government of Kyrgyzstan, and attended by approximately
15 participants; (d) Buenos Aires, Argentina (20 and
21 October 1993), in cooperation with the Government of
Argentina, and attended by approximately 130 participants;
(e) Rio de Janeiro, Brazil (25 and 26 October 1993), lec
tures on UNCITRAL texts held in cooperation with Candi
do Mendes University and PETROBRAS, and attended by
approximately 65 participants; if) Istanbul, Turkey (25-27
April 1994), in cooperation with Marmara University and
the Union of Turkish Chambers of Commerce, and attended
by approximately 50 participants.

234. At the regional level, a four-day UNCITRAL semi
nar was held within the framework of the biennial con
ference of the Law Association for Asia and the Pacific
(LAWASIA), LAWASIA'93, at Colombo, from 13 to
16 September 1993. It was noted that Secretariat members
had participated in and contributed to conferences, semi
nars and courses related to international trade law organ
ized by other organizations. Furthermore, the Secretariat
had agreed to co-sponsor the three-month International
Trade Law Postgraduate Course to be organized in 1994 by
the University Institute of European Studies and the Inter
national Training Centre of the International Labour Or
ganisation in Turin, Italy. Issues of harmonization of inter
national trade law and various items on the Commission's
work programme would be covered in the course.

235. It was reported that a two-day programme focusing
on legal texts of the Commission had taken place in New
York, on 25 and 26 May 1994, organized by the Union
Internationale des Avocats, sponsored by the American Bar
Association, the Association of the Bar of the City of New
York and the New York County Lawyers Association and
hosted by the School of Law of Fordham University.

236. The Secretariat reported that growing awareness of
the UNCITRAL legal texts in many countries, in particular
developing and newly independent States, was resulting in
increased requests from countries considering adoption of
legislation based on UNCITRAL texts. This frequently in
volved the review of draft legislation relating to UNCI
TRAL texts. It was reported that the Secretariat expected to
intensify even further its efforts to organize or co-sponsor
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seminars and symposia on international trade law. For the
remainder of 1994, additional seminars were being planned
for Botswana, Kenya, Namibia, Uganda, the United Repub
lic of Tanzania and Zimbabwe. It was planned that addi
tional requests for seminars and briefing missions on UN
CITRAL texts that had been received from various African,
Latin American and Caribbean countries and also from
countries in eastern Europe and Central Asia would be met
in 1994 to the extent possible under existing material con
straints.

237. It was emphasized by the Secretariat that its ability
to implement these plans was contingent upon the receipt
of sufficient funds in the form of contributions to the Trust
Fund for Symposia. It was also noted that no funds for the
travel of participants and lecturers had been provided for in
the regular budget. As a result, expenses had to be met by
voluntary contributions to the UNCITRAL Trust Fund for
Symposia, which remained at an insufficiently low level
and was in fact declining despite the increasing demand for
training and technical assistance.

238. With regard to contributions made to the UNCI
TRAL Trust Fund for Symposia, the Commission noted
that a contribution on a multi-year basis had been made by
Canada. Those kinds of contribution were of particular
value because they permitted the Secretariat to plan and
finance the programme without the need to solicit funds
from potential donors for each individual activity. In addi
tion, contributions from France and Switzerland had been
used for the seminar programme.

239. The Commission expressed its appreciation to all
those who had given financial assistance to the programme
of seminars and the UNCITRAL Trust Fund for Symposia.
Recognizing the crucial importance of training and techni
cal assistance in the dissemination of information on UNCI
TRAL texts, the Commission noted the need for States to
consider making contributions to the UNCITRAL Trust
Fund for Symposia so as to enable the Secretariat to meet
the increasing demands for training and technical assist
ance, especially in developing countries and newly inde
pendent States. The Commission also noted the need for the
Secretariat to ensure that sufficient human resources would
be available for meeting the increasing demands for semi
nars and technical assistance. Particular note was made of
the value that an adequate expenditure on training and tech
nical assistance would add to the much more substantial
expenditures by the Organization and Member States in the
formulation of the texts. In addition, the Commission noted
the intention of the Secretariat to establish cooperation and
coordination with the United Nations Development Pro
gramme and other development assistance agencies.

X. STATUS AND PROMOTION OF UNCITRAL
LEGAL TEXTS

240. The Commission considered the status of signa
tures, ratifications, accessions and approvals of conven
tions that were the outcome of its work, that is, the Con
vention on the Limitation Period in the International Sale
of Goods (New York, 1974) ("the Limitation Conven
tion"), the Protocol amending the Limitation Convention

(Vienna, 1980), the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg) ("the Hamburg
Rules"), the United Nations Convention on Contracts for
the International Sale of Goods (Vienna, 1980) ("the United
Nations Sales Convention"), the United Nations Conven
tion on International Bills of Exchange and International
Promissory Notes (New York, 1988) ("the UNCITRAL
Bills and Notes Convention") and the United Nations Con
vention on the Liability of Operators of Transport Termi
nals in International Trade (Vienna, 1991) ("the United
Nations Terminal Operators Convention"). The Commis
sion also considered the status of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958). In addition, the Commission took note
of the jurisdictions that had enacted legislation based on the
UNCITRAL Model Law on International Commercial
Arbitration ("the UNCITRAL Arbitration Model Law").

241. The Commission was pleased to note that, since the
report submitted to the Commission at its twenty-sixth
session (1993), the Czech Republic had deposited an in
strument of succession to the ratification by the former
Czechoslovakia of the Limitation Convention. It similarly
noted the succession by Bosnia and Herzegovina to the
accession to that Convention by Yugoslavia, as well as the
ratification by Ukraine and the accession by the United
States of America. The Commission noted with pleasure
that the Czech Republic had also deposited an instrument
of succession with regard to the Protocol amending the
Limitation Convention, and that the United States of
America had acceded to the Protocol.

242. The Commission was pleased to note that Austria
had deposited an instrument of ratification and that
Cameroon had deposited an instrument of accession with
regard to the Hamburg Rules.

243. The Commission noted with pleasure that Bosnia
and Herzegovina and Slovenia had deposited instruments
of succession to the ratification by Yugoslavia ofthe United
Nations Sales Convention, that the Czech Republic had
deposited an instrument of succession to the ratification of
the Convention by the former Czechoslovakia and that
Estonia had deposited an instrument of accession to the
Convention.

244. The Commission was pleased to note that since the
last session Croatia and the former Yugoslav Republic of
Macedonia had deposited instruments of succession to the
accession by Yugoslavia to the Convention on the Recog
nition and Enforcement of Foreign Arbitral Awards, that
the Czech Republic had deposited an instrument of succes
sion to the ratification of the Convention by the former
Czechoslovakia and that Estonia, Georgia and Saudi
Arabia had deposited instruments of accession to the Con
vention.

245. The Commission noted with pleasure that legislation
based on the UNCITRAL Arbitration Model Law had been
enacted in Bennuda, Egypt, Finland, Mexico and Russian
Federation. In this connection, it was reported that the basic
principles underlying the Model Law had been incorpora
ted in the new Italian law on international commercial
arbitration.
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246. The Commission noted that there was some uncer
tainty as to whether newly formed States considered them
selves bound by the Conventions to which their predeces
sor States had been parties. It therefore called upon those
newly formed States to clarify their position and to notify
the Secretary-General accordingly.

Hamburg Rules

247. The Commission, on the basis of a note by the
Secretariat entitled "Status of the Hamburg Rules" (AI·
CN.9/40l/Add.1), discussed the status of the United Na
tions Convention on the Carriage of Goods by Sea, 1978
(Hamburg) ("the Hamburg Rules"), which entered into
force on 1 November 1992 and currently had 22 States
parties. The note pointed out that the Hamburg Rules had
been prepared with a view to replacing the "Hague" lia
bility regime; the Hague regime had been based on the
International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading of 25 August 1924
("the Hague Rules"), which some States had adopted with
the amendments contained in the Protocol of 23 February
1968 ("the Hague-Visby Rules") or with further amend
ments contained in the Protocol of 21 December 1979. The
note referred to some major differences between the Ham
burg Rules and the Hague regime and described problems
caused by the disparateness of the regimes.

248. It was regretted that the process of adoption by
States of the Hamburg Rules was slow and that the dispa
rity of national laws was indeed increasing in that some
States had adopted, or were considering adopting, laws that
combined solutions from the Hamburg Rules, the Hague
regime and non-unified solutions.

249. Serious concern was expressed about the problems
that arose as a result of the coexistence of different liability
regimes. As a salient example of the problems, it was
pointed out that goods carried in a single vessel were sub
ject to different liability regimes, depending on the States
where the particular parts of the cargo were loaded or
unloaded, or where the transport contract documents for
the parts of the cargo were issued. Such mixing of legal
regimes increased legal costs, made it difficult for the car
rier to assess its liability exposure, complicated settlement
negotiations, hindered the use of uniform transport docu
mentation, distorted competition among carriers and resulted
in an unequal treatment of the carrier's customers.

250. It was noted that some persons had suggested that,
in view of the fact that carriers in some countries opposed
adherence to the Hamburg Rules, an attempt should be
made to revise the Hamburg Rules with a view to elaborat
ing a regime that would be more widely acceptable. The
Commission was of the view that such a course of action
was undesirable. It was considered that it was unlikely that
the disparity of law would be overcome in that way, in
particular since there was no convergence of opinion as to
the provisions of the Hamburg Rules that might be modi
fied or as to the thrust of any modification. A further rea
son against revision was that throughout the preparatory
work towards the Hamburg Rules all interest groups had
participated in the negotiations and the adopted solutions
reflected the well-considered mutual concessions between

the groups. The text adopted was broadly approved in that,
of the 71 States involved in the universal conference of
plenipotentiaries that had adopted the Convention, 68
States had voted in favour, three had abstained and none
had voted against. It was pointed out that the Hamburg
Rules constituted an important part of the national laws of
those States that adhered to the Convention and there was
no initiative from those States for a modification. While it
was recognized that States were, of course, free to adopt
whichever liability system they preferred, it was suggested
with particular emphasis that, in order to overcome the
current unsatisfactory situation, the Hamburg Rules should
be adopted broadly within a short space of time, which
would allow the functioning of the system to be monitored
and new solutions to be added if and when they were nec
essary as a result of developments in practice and new
transport techniques.

251. The Commission heard a statement on behalf of the
Comite Maritime International (CMI) informing the Com
mission of the concern of CMI about the lack of harmony
in the legal regime governing the carriage of goods by sea,
about the considerations within the Executive Council of
CMI of the problems arising therefrom and about the
interest of CMI in working together with the Commission
towards a solution that would produce uniformity of law.
The Commission expressed its appreciation for the state
ment and welcomed the prospect of cooperation with CMI.

252. Emphasis was placed on the need for the Secretary
General to increase efforts to promote wider adherence to
the Hamburg Rules, including by disseminating informa
tion and in-depth explanations about the benefits to be
drawn from adherence to the Hamburg Rules for all parti
cipants in the carriage of goods by sea.

XI. RELEVANT GENERAL ASSEMBLY
RESOLUTIONS AND OTHER BUSINESS

A. General Assembly resolution on the work
of the Commission

253. The Commission took note with appreciation of
General Assembly resolution 48/32 of 9 December 1993 on
the report of the United Nations Commission on Internatio
nal Trade Law on the work of its twenty-sixth session. In
particular, the Commission noted that, in paragraph 5 of
that resolution, the General Assembly had requested the
Secretary-General to establish a separate trust fund for the
Commission to grant travel assistance to developing coun
tries that were members of the Commission, at their request
and in consultation with the Secretary-General. It was ob
served in that regard that the trust fund was in the process
of being established and that Member States would be in
formed once the process of establishment was finalized.

254. The Commission also took note of the outcome
with regard to the holding of consecutive meetings of the
Commission's working groups, which had been recom
mended by the General Assembly in paragraph 13 of its
resolution 47/34 of 25 November 1992 and had been dis
cussed by the Commission at its twenty-sixth session. It
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was observed that, as a result of scheduling by the Office
of Conference Services of the United Nations Secretariat,
two instances of consecutive meetings had been held, one
involving a four-week period and the other a six-week
period. It was observed that the experience at those ses
sions had brought out the disadvantages of holding con
secutive meetings of different working groups to the work
of the Commission, disadvantages that had been discussed
at the twenty-sixth session of the Commission.13

255. The Commission also took the opportunity to con
firm the need to continue with the preparation of summary
records for the portions of the session of the Commission
at which legal texts were being considered for adoption, as
the summary records were an important part of the travaux
preparatoires.

B. Bibliography

256. The Commission noted with appreciation the bibli
ography of recent writings related to the work of the Com
mission (NCN.9/402).

C. Date and place of the twenty-eighth session
of the Commission

257. It was decided that the Commission would hold its
twenty-eighth session from 2 to 26 May 1995 at Vienna,
which duration was considered necessary in view of the

13Ibid., paras. 340 and 341.

expectation that three draft legal texts would be submitted
to the Commission for finalization and adoption.

D. Sessions of working groups

258. It was decided that the Working Group on Inter
national Contract Practices would hold its twenty-second
session from 19 to 30 September 1994 at Vienna and, in
the event that an additional session was necessary, the
twenty-third session from 9 to 20 January 1995 in New
York.

259. It was decided that the Working Group on Electronic
Data Interchange would hold its twenty-eighth session
from 3 to 14 October 1994 at Vienna and its twenty-ninth
session from 27 February to 10 March 1995 in New York.

ANNEX I

UNCITRAL Model Law on Procurement of Goods,
Construction and Services,

[Annex I is reproduced in part three, I of this Yearbook.]

ANNEX 11

List of documents before the Commission at
its twenty-seventh session,

[Annex 11 is reproduced in part three, V of this Yearbook.]

B. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board on the first

party of its forty-first session (TD/B/41(1)/14) (VoI. 1)*

"Item 8. Other matters in the field of trade and development:

(a) Progressive development of the law of international trade: twenty-seventh
annual report of the United Nations Commission on International Trade Law

1. At its 847th meeting, on 20 September 1994, the Trade and Development Board
took note of the report of the United Nations Commission on International Trade Law
on its twenty-seventh session (N49/17), which was before the Board under cover of
a note by the UNCTAD secretariat (TD/B/41(1)112)."

*Official records of the General Assembly, Forty-ninth Session, Supplement No. 15 (N49/15), vol. 11,
sect. I, B.

C. General Assembly: report of the United Nations Commission on International Trade Law
on the work of its twenty-seventh session: report of the Sixth Committee (A/49/739)

I. INTRODUCTION

1. The item entitled "Report of the United Nations Com
mission on International Trade Law on the work of its
twenty-seventh session" was included in the provisional
agenda of the forty-ninth session of the General Assembly
pursuant to Assembly resolution 48/32 of 9 December 1993.

2. At its 3rd plenary meeting, on 23 September 1994, the
General Assembly, on the recommendation of the General
Committee, decided to include the item in its agenda and to
allocate it to the Sixth Committee.

3. For its consideration of the item, the Sixth Committee
had before it the following documents:
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(a) Report of the United Nations Commission on Inter
national Trade Law on the work of its twenty-seventh ses
sion;l

(b) Report of the Secretary-General on the implementa
tion of paragraphs 5 and 6 of resolution 48/32 (N49/427).

4. The Sixth Committee considered the item at its 3rd to
5th, 36th and 37th meetings, on 26, 29 and 30 September
and 16 and 17 November 1994. The summary records of
those meetings contain the views of the representatives.
who spoke during the Committee's consideration of the
item (NC.6/48/SR.3-5, 36 and 37).

5. At the 3rd meeting, on 26 September, the Chairman of
the United Nations Commission on International Trade
Law at its twenty-seventh session, introduced the Commis
sion's report on the work of that session.

6. At the 5th meeting, on 30 September, the Chairman of
the Commission made a closing statement.

11. CONSIDERATION OF PROPOSALS

A. Draft resolution A/C.6/49/L.ll

7. At the 36th meeting, on 16 November, the representa
tive of Austria, on behalf of Argentina, Australia, Austria,
Azerbaijan, Belarus, Belgium, Belize, Cambodia, Canada,
Cyprus, the Czech Republic, Denmark, the Dominican
Republic, Finland, France, Germany, Honduras, Hungary,
Italy, Morocco, Nicaragua, Norway, Poland, Portugal,
the Russian Federation, Singapore, Slovakia, Sweden,
Thailand, Ukraine and the United Kingdom of Great Brit
ain and Northern Ireland, introduced a draft resolution
entitled "Model Law on Procurement of Goods, Construc
tion and Services of the United Nations Commission on

'Official Records of the General Assembly, Forty-ninth Session, Sup
plement No. 17 and corrigendum (N49/17 and Corr.l).

International Trade Law" (NC.6/49/L.1I). Subsequently,
Bulgaria and Guatemala joined in sponsoring the draft
resolution.

8. At its 37th meeting, on 17 November, the Committee
adopted draft resolution NC.6/49/L.ll without a vote (see
paragraph 12, draft resolution I).

B. Draft resolution A/C.6/49/L.13

9. At the 36th meeting on 16 November, the representa
tive of Austria, on behalf of Algeria, Argentina, Australia,
Austria, Belgium, Belize, Brazil, Cambodia, Canada, Chi
na, Cyprus, the Czech Republic, Denmark, the Dominican
Republic, Finland, France, Germany, Greece, Honduras,
Hungary, Italy, Japan, Morocco, Myanmar, Nicaragua,
Norway, Portugal, Singapore, Slovakia, Sweden and Thai
land, introduced a draft resolution entitled "Report of the
United Nations Commission on International Trade Law on
the work of its twenty-seventh session" (NC.6/49/L.13).
Subsequently, Guatemala, Iceland, India, Turkey and Uru
guay joined in sponsoring the draft resolution.

10. At its 37th meeting, on 17 November, the Committee
adopted draft resolution NC.6/49/L.13 without a vote.

11. The representative of the Russian Federation made a
statement in explanation of position after the adoption of
the draft resolution (see NC.6/49/SR.37).

Ill. RECOMMENDAnONS OF THE
SIXTH COMMITTEE

12. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolutions:

[The texts are not reproduced in this section. Draft reso
lutions I and 11 were adopted, with editorial changes, as
General Assembly resolutions AlRES/49/54 and AlRES/
49/55 (see section D below).]

D. General Assembly resolutions A/RES/49/54 and A/RES/49/55 of 9 December 1994

49/54. Model Law on Procurement of Goods, Con
struction and Services of the United Nations
Commission on International Trade Law

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December
1966, by which it created the United Nations Commission
on International Trade Law with a mandate to further the
progressive harmonization and unification of the law of
international trade and in that respect to bear in mind the
interests of all peoples, in particular those of developing
countries, in the extensive development of international
trade,

Noting that procurement constitutes a large portion of
public expenditure in most States,

Recalling the completion and adoption by the United
Nations Commission on International Trade Law at its
twenty-sixth session of the Model Law on Procurement of
Goods and Construction,1

Recalling also the decision of the Commission at its
twenty-sixth session to draw up model legislative provi
sions on procurement of services, while leaving intact the
Model Law on Procurement of Goods and Construction of
the United Nations Commission on International Trade Law,

Noting that model legislative provisions on procure
ment of services establishing procedures designed to foster
integrity, confidence, fairness and transparency in the

'Official Records of the General Assembly, Forty-eighth Session, Sup
plement No. 17, (N48/17), annex 1.
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procurement process will also promote economy, effi
ciency and competition in procurement and thus lead to
increased economic development,

Being of the opinion that the establishment of model
legislative provisions on procurement of services that are
acceptable to States with different legal, social and eco
nomic systems contributes to the development of. harmo
nious international economic relations,

Convinced that model legislative provisions on services
contained in a consolidated text dealing with procurement
of goods, construction and services will significantly assist
all States, including developing countries and States whose
economies are in transition, in enhancing their existing
procurement laws and formulating procurement laws where
none presently exist,

1. Takes note with satisfaction of the completion and
adoption by the lJnite4 Nations Commission on Internatio
nal Trade Law of the Model Law on Procurement of
Goods, Construction and Services2together with the Guide
to Enactment of the Model Law;3

2. Recommends that, in view of the desirability of
improvement and uniformity of the laws of procurement,
all States give favourable consideration to. the Model Law
when they enact or revise their procurement laws;

3. Recommends also that all efforts be made to ensure
that the Model Law together with the Guide become gen
erally known and available.

84th plenary meeting
9 December 1994

'Ibid., Forty-ninth Session, Supplement No. 17 and corrigendum (N49/
17 and Corr.l), annex I.

3To be issued under the symbol NCN.9/403.

49/55. Report of the United Nations Commission on
International Trade Law on the work of its
twenty-seventh session

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December
1966, by which it created the United Nations Comm.ission
on International Trade Law with a mandate to further the
progressive harmonization and unification of the law of
international trade and in that respect to bear in mind the
interests of all peoples, in particular those of developing
countries, in the extensive development of international
trade,

Reaffirming its conviction that the progressive harmoni
zation and unification of international trade law, in reduc
ing or removing legal obstacles to the flow of international
trade, especially those affecting the developing countries,
would significantly contribute to universal economic co
operation among all States on a basis of equality, equity
and common interest and to the elimination of discrimina
tion in international trade and thereby to the well-being of
all peoples,

Stressing the value of participation by States at all levels
of economic development and with different legal systems
in the process of harmonizing and unifying international
trade law,

Having considered the report of the United Nations
Commission on International Trade Law on the work of its
twenty-seventh session,l

Mindful of the valuable contribution to be rendered by
the Commission within the framework of the United Na
tions Decade of International Law, inter alia, as regards the
dissemination of international trade law,

Concerned about the relatively low incidence of expert
representation from developing countries at sessions of the
Commission and particularly of its working groups during
recent years, owing in tJart to inadequate resources to fi
nance the travel of such experts,

Having considered the report of the SecretaryGeneral,2

Concerned also about the fact that the need for and
interest in the training and assistance programme of the
Commission can only partially be met; in view of the limi
ted human and financial resources available, and that the
work of the Secretariat in the context of the Case-Law on
the United Nations Commission on International Trade
Law Texts would substantially increase as the number of
the court decisions and arbitral awards covered thereby
grows,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade Law on
the work of its twenty·seventh session;

2. Welcomes the ongoing work of the Commission, as
described in its report, and appreciates the many proposals
on possible future work made during the Congress on
International Trade Law of the United Nations Commission
on International Trade Law, held in New York from 18 to
22 May 1992;

3. Reaffirms the mandate of the Commission, as the
core legal body within the United Nations system in the
field of international trade law, to coordinate legal activi
ties in this field in order to avoid duplication of effort and
to promote efficiency, consistency and coherence in the
unification and harmonization of international trade law,
and in this connection recommends that the Commission,
through its secretariat, continue to maintain close coopera
tion with the other intergovernmental and non-governmen
tal organizations, including regional organizations, active
in the field of international trade law;

4. Also reaffirms the importance, in particular for de
veloping countries, of the work of the Commission con
cerned with training and assistance in the field of interna
tional trade law;

'Official Records of the General Assembly, Forty-ninth Session, Sup
plement No. 17 and corrigendum (N49/17 and Corr.l).

'N491427.
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5. Expresses the desirability for the Commission to
sponsor seminars and symposia to provide such training
and assistance, and in this connection:

(a) Expresses its appreciation to the Commission for
organizing seminars in Argentina, Brazil, Kyrgyzstan,
Mongolia, Pakistan and Sri Lanka, as well as in Botswana,
Kenya, Namibia, Uganda, the United Republic of Tanzania
and Zimbabwe, and for assisting the Pacific Economic
Cooperation Council with its initiative to promote harmo
nization of international trade law in the Asia-Pacific
region;

(b) Expresses its appreciation to the Governments
whose contributions enabled the seminars to take place,
and appeals to Government!l,the relevant United Nations
organs, organizations, institutions and individuals to make
voluntary contributions to the Trust. Fund for the United
Nations Commission on International Trade Law symposia
and, where appropriate, to the. financing of special projects,
and otherwise to assist the secretariat of the Commission in
financing and organizing seminars and symposia, in partic
ular in developing countries, and in the award of fellow
ships to candidates from developing countries to enable
them to participate in such seminars and symposia;

(c) Appeals to the United Nations Development Pro
gramme and other United Nations bodies responsible for
development assistance to· support the training and techni
cal assistance programme· of the Commission and to co
operate and coordinate their activities with those of the
Commission:

6. Welcomes the completion of the setting up of the
Trust Fund for the United Nations Commission on Inter
national Trade Law to grant travel assistance to developing
countries that are members of the Commission, at their
request and in consultation with the Secretary-General,

pursuant to paragraph 5 of resolution 48/32 of 9 Decem
ber 1993;

7. Appeals to Governments, the relevant United Na
tions organs, organizations, institutions and individuals, in
order to ensure full participation by all Member States in
the sessions of the Commission and its working groups, to
make voluntary contributions to the trust fund referred to in
paragraph 6 above;

8. Decides, in order to ensure full participation by all
Member States in the· sessions of the Commission and its
working groups, to continue its consideration in the com~

petent Main Committe.e during the forty-ninth session of
the General Assembly on granting travel assistance, within
existing resources, to the least developed countries that are
members of the Commission, at their request andin consul
tation with the Secretary-General;

9. Requests the Secretary-General to ensure that ade
quate resources are allocated for the effective implementa
tion of the programmes of the Commission;

10. Stresses the importance of bringing into effect the
conventions emanating from the work of the Conunission
for the global. unification and. harmonization. of internatio
nal trade law, and to this end urges States that have not yet
done so to consider signing, ratifying or acceding to those
conventions;

11. Also requests the Secretary-General to submit a
report on the implementation of paragraph 8 above to the
General Assembly at its fiftieth session.

84th plenary meeting
9 December 1994
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INTRODUCTION

1. At its nineteenth session, in 1986, the Commission
decided to undertake work in the area of procurement as a
matter of priority and entrusted that work to the Working
Group on the New International Economic Order. The
Working Group commenced its work on this topic at its
tenth session, held from 17 to 25 October 1988, by consi
dering a study of procurement prepared by the Secretariat
(NCN.9/WG.V/WP.22). It devoted its eleventh to fifteenth
sessions to the preparation of the Model Law on Procure
ment of Goods and Construction (the reports of the tenth
to fifteenth sessions are contained in documents NCN.9/
315, 331, 343, 356, 359 and 371). The Working Group
decided that it would be preferable to first finalize provi
sions for the procurement of goods and construction before

elaborating such provisions for the procurement of services
(NCN .9/315, para. 25). A principal reason for this decision
was that certain aspects of the procurement of services
are governed by different considerations from those that
govern the procurement of goods and construction. The
UNCITRAL Model Law on Procurement of Goods and
Construction was adopted by the Commission at its twenty
sixth session (Vienna, 5-23 July 1993).

2. At that twenty-sixth session, on the basis of a note on
possible future work on the procurement of services pre
pared by the Secretariat (NCN.9/378/Add.1), the Com
mission agreed to undertake work in the area and entrusted
the preparation of draft model legislative provisions on the
procurement of services to the Working Group. The Com
mission was agreed that the Working Group should finalize
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its work on draft model provisions on procurement of ser
vices in time for consideration by the Commission at its
twenty-seventh session.

3. The Working Group, which was composed of all States
members of the Commission, held its sixteenth session in
Vienna from 6 to 17 December 1993. The session was
attended by representatives of the following States mem
bers of the Working Group: Argentina, Austria, Canada,
China, France, Germany, Iran (Islamic Republic 00, Japan,
Mexico, Nigeria, Poland, Russian Federation, Saudi Arabia,
Spain, Sudan, Thailand, United Kingdom of Great Britain
and Northern Ireland and United States of America.

4. The session was attended by observers from the fol
lowing States: Armenia, Belarus, Bolivia, Brazil, Colombia,
Croatia, Indonesia, Peru, Qatar, Republic of Korea,
Switzerland, Turkey, Ukraine and Uruguay.

5. The session was also attended by observers from the
following international organizations:

(a) United Nations bodies: World Bank;

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee (AALCC), European Space
Agency (ESA);

(c) International non-governmental organizations: In
ternational Bar Association (IBA).

6. The Working Group elected the following officers:

Chairman: Mr. David Moran Bovio (Spain)

Rapporteur: Mr. Abdolhamid Faridi Eraghi (Islamic
Republic of Iran)

7. The Working Group had before it the following docu
ments:

(a) Provisional agenda (NCN.9fWG.VfWP.37);

(b) Procurement of services: note by the Secretariat
(NCN.9/378/Add.l);

(c) Procurement: Draft model legislative provisions on
procurement of services: note by the Secretariat (NCN.9/
WG.VfWP.38);

(d) UNCITRAL Model Law on Procurement of Goods
and Construction. l

8. The Working Group adopted the following agenda:

1. Election of officers.
2. Adoption of the agenda.
3. Model legislative provisions on procurement of ser

vices.
4. Other business.
5. Adoption of the report.

I. DELIBERATIONS AND DECISIONS

9. The Working Group first read through the Model Law
on Procurement of Goods and Construction with a view to
identifying those changes that could be made to encompass

'Official Records of the General Assembly, Forty-eighth Session, Sup
plement No. 17 (A/48/17), annex I.

procurement of services. The Working Group then re
viewed the Model Law a second time discussing those
changes that had been identified in more detail including
various draft proposals that were presented. The delibera
tions and decisions of the Working Group with regard to its
first reading of the Model Law are set forth below in chap
ter 11 of this report. Further deliberations and decisions of
the Working Group during its second reading of the Model
Law are set out in chapter III of this report. After its deli
berations, the Working Group requested the Secretariat to
prepare a revised version of the Model Law reflecting the
deliberations and decisions that had taken place.

11. CONSIDERATION OF DRAFT MODEL
LEGISLATIVE PROVISIONS ON
PROCUREMENT OF SERVICES

General remarks

10. At the outset, the Working Group took note of the
concern that elaboration of model statutory provisions on
the procurement of services involved the difficult task of
formUlating provisions that would be in harmony with the
work still to be completed within the General Agreement
on Tariffs and Trade (GATT) in the area of free access of
service providers to the government procurement market. It
was further noted that this concern had been raised when
the Commission decided, at its twenty-sixth session, upon
adoption of the UNCITRAL Model Law on the Procure
ment of Goods and Construction, to expand the Model Law
to cover services.

11. There was general agreement as a working method
with the approach contained in the two proposals presented
to the Working Group by the Secretariat, namely, to make
adjustments and additions to the Model Law with a view in
the end to a consolidated text covering the procurement of
goods, construction and services. At the same time, it was
recognized that the exercise being undertaken by the Work
ing Group would reveal the extent to which such an
approach would be feasible, or whether, in the alternative,
it would be necessary to formulate a free-standing model
law dealing with procurement of services. It was also sug
gested that consideration might be given to incorporating
some elements of the proposals in NCN.9/378/Add. 1, such
as the idea of a separate chapter dealing with some aspects
of procurement of services, with some elements of the pro
posals in NCN.9fWG.VfWP.38, such as the addition to the
request for proposals procedures of special measures for
services.

12. The Working Group considered generally the scope
of the services to be covered by the Model Law. In this
regard, the question was raised as to whether the Model
Law should exclude certain types of services that were
unlikely to be obtained by procuring entities by way of the
types of procedures set forth in the Model Law. Particular
reference was made to personal service or employment
contracts and to professional services. As regards the
former, the Working Group noted that the hiring of person
nel was an activity beyond the ambit of the Model Law; as
regards professional services, while a view was expressed
that they also fell outside of the sphere of procurement
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procedures of the type in the Model Law, the general view
was that professional services were one of the principal
categories of services to be covered by· the Model Law
since they comprised a significant percentage of govern
ment procurement.

13. At the same time, the Working Group was of the
view that it would not be advisable or even feasible in the
Model Law to attempt to list the types of services to be
covered, or to list the types of services that enacting States
might wish to exclude. An attempt to make such a listing
would be complicated by the fact that there were many
different categories and subcategories of services, some of
which might inadvertently be left out of such a listing. It
was felt more appropriate to have flexibility in the Model
Law, leaving it up to enacting States to define in their
respective legislation the types of services to be covered. It
was further generally agreed that it would be advisable for
the Model Law to make provision for enacting States to
exclude certain services from among those that would fall
under a general definition, rather than to provide for an
inclusive listing of services to be covered.

14. It was generally agreed that all the methods of pro
curement currently available under the Model Law for
goods and construction should also be made available for
the procurement of services, though there would probably
have to be greater discretion accorded to the procuring
entity in selecting the procurement method used in any
given case. Specific attention was drawn to the need to
examine the applicability of the general rule in article 16(1)
on the use of tendering proceedings. The Working Group
felt that some straightforward types of services, the details
of which could be specified, would be appropriate for ten
dering, though the majority would probably be more appro
priately dealt with through the use of other methods. It was
agreed that no attempt could be made in the Model Law to
indicate the procurement method to be used for specific
types of services, though it was suggested that some assis
tance in this regard might be included in the Guide to
Enactment.

15. The Working Group noted that the existing proce
dures for all of the methods would have to be examined in
order to identify the extent of any changes necessary to
deal with the specific characteristics of procurement of
services. For example, the question was raised as to whether
it might not be appropriate to include a negotiation proce
dure when tendering proceedings were to be used for pro
curement of services, in order to accommodate the use of
negotiations for the assessment of qualifications and tech
nical capability. Furthermore, it was noted that attention
would also have to be paid to the appropriateness for ser
vices of the conditions for use of methods of procurement
other than tendering presently in the Model Law. For
example, it was suggested that the Guide to Enactment
should point out that the value-threshold for the use of
certain methods of procurement might be set lower for
services than for goods and construction.

16. The Working Group considered several termino
logical changes suggested in paragraphs 5-7 of NCN.9/
WG.V/WP.38. Those changes included: the replacement
throughout the Model Law of the expressions "goods or

construction to be procured" and the expression "goods or
construction" by the word "procurement", the addition of
the words "or services" in various places in the Model
Law, and similar changes. The Working Group noted that
at several points in the Model Law the implementation of
those general drafting suggestions did not appear to pro
vide the desired meaning or degree of clarity and that the
implementation of the proposed changes would have to be
reviewed on a case-by-case basis.

17. Upon concluding the above exchange of general re
marks, the Working Group decided to engage in an article
by-article survey of the existing text of the Model Law
with a view to identifying changes that would have to be
made to encompass the procurement of services and in
order to assess the proposals that had been made.

Title

18. The Working Group decided to consider the proposal
to change the title of the Model Law to read "UNCITRAL
Model Law on Procurement" after it had completed its re
view of possible changes to the body of the Model Law.

Preamble

19. It was noted that the wording of the Preamble would
have to be modified to reflect coverage of services. (For
further discussions see also paragraph 79.)

Chapter I. General provisions

Article 1. Scope of application

20. As noted above, in paragraph 13, the Working Group
favoured flexibility for the enacting State in determining
the scope of services covered and agreed that this flexibi
lity should take the form of a provision in the Model Law
in which certain services could be excluded, either in the
law itself or by way of the procurement regulations. Such
an approach corresponded to the flexibility appropriate for
a model law, while emphasizing the transparency that
should be inherent in the process of excluding application
of the Model Law. It was suggested that the Guide to
Enactment should point out that some regulatory-type of
body or procedure might have to be established in the
enacting State with the aim of identifying those items that
would be treated as services.

21. The question was raised as to whether the exclusion
provision contained in paragraph (2)(b) was already suita
bly formulated to be applied for the purposes of excluding
certain types of services. In this regard, it was suggested
that that provision had been formulated more with a view
to excluding entire economic sectors and, if applied to
services, might inadvertently invite an undesirable degree
of exclusion of services. Support was expressed for the
addition of a subparagraph specifically for exclusion of
services or, in the alternative, treatment of the matter in the
Guide to Enactment. (For further discussions see also para
graph 80.)
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Article 2. Definitions

22. The Working Group accepted a proposal to modify
the definition of procurement in article 2(a) to read as fol
lows:

"Procurement means the acquisition by any means, in
cluding by purchase, rental, lease or hire purchase, of
goods, construction or services."

23. A suggestion to shorten the definition by deleting the
words "including by purchase, rental, lease or hire pur
chase" was regarded as one to be dealt with by a drafting
group.

24. A proposal was made to add a reference to incidental
services at the end of the definition of goods in subpara
graph (c) as follows: "and includes services incidental to
the supply of the goods if the value of those incidental
services does not exceed the value of the goods them
selves". This proposal was accepted, as it was necessitated
by the need to distinguish between procurement contracts
for services proper, from contracts for the procurement
of goods that also contained incidental elements of ser
vices.

25. The Working Group was of the view that the Model
Law should contain a definition of "services". It was felt
that the need for a definition was heightened by the type of
flexible approach that had been adopted with respect to the
scope of the services covered. The definition favoured was
along the lines of a possibility suggested by the Secretariat
(AlCN.9/WG.V/WP.38, note following para. 3), namely,
that the term "services" would cover products that were
neither goods nor construction.

26. The Working Group agreed that the option of the
enacting States to include additional categories of goods
should be maintained, but that a similar option with regard
to the definition of "services" would not be necessary in
view of the nature of that definition. (For further discus
sions on article 2 see also paragraphs 81-83.)

Articles 3-5

27. No comments were made on articles 3-5 entitled:
International obligations of this State relating to procure
ment (and intergovernmental agreements within (this
State»; Procurement regulations and Public accessibility of
legal texts.

Article 6. Qualifications of suppliers
and contractors

28. The Working Group adopted and referred to the
drafting stage a proposal to add wording, particularly in
paragraph (1)(b)(i), that would be better geared to the
requirements in procurement of services, in particular pro
fessional services. It was also pointed out that, though not
all the criteria in article 6 were relevant to the procurement
of services, the procuring entity would, under the existing
approach, only have to apply qualification criteria that were
appropriate in any given case.

29. A proposal was made that paragraph (5) would need
to be amended to preclude the possibility of the procuring
entity establishing qualification criteria or other objectively
unjustifiable criteria in the procurement of services that
would have the effect of discriminating against or among
suppliers or contractors on the basis of nationality. It was
proposed that this could be done by adding the words "that
is not objectively justifiable or that is not required by other
provisions of law" after the word "procedure". A sugges
tion was made that this problem might already be taken
care of in article 8( I) which allowed for the limitation of
participation in procurement proceedings on the basis of
other provisions of law. It was however pointed out that
articles 6(5) and 8(1) had a somewhat different focus; ar
ticle 6(5) only dealt with the setting of qualifications by the
procuring entity, while article 8(1) dealt with the larger
issue of non-discrimination on the basis of nationality,
except in certain specified circumstances. It was stated that
it might be conceivable that even in cases where the inten
tion was not to limit participation on the basis of nationality
in the procurement of services, the procuring entity could
establish qualification criteria in such a way that they had
the effect of discriminating against foreign suppliers. It
was stated that the procuring entity could do this by, for
example, requiring suppliers to have local licences that
were not otherwise required in any other provisions of law.
It was agreed that paragraph (5) should be modified to
preclude such a possibility. (For further discussions on
article 6 see paragraphs 84-89.)

Articles 7 and 8

30. No comments were made on articles 7 and 8 entitled:
Prequalification proceedings and Participation by suppliers
or contractors.

Article 9. Form of communications

31. The Working Group noted that any amendments to
article 9(2) to add those communications in procurement of
services to which it would be applicable could only be
made after the review of other possible changes to the
Model Law.

Article 10. Rules concerning documentary evidence
provided by suppliers or contractors

32. No comments were made on article 10.

Article 11. Record of procurement proceedings

33. An observation was made that some of the provisions
in article 11 were oriented to the procurement of goods or
construction and did not fit well with procurement of ser
vices. As an example, it was stated that in paragraph (1)(d)
the price of the tender seemed to be given a prominence
that would not necessarily be appropriate in the case of
procurement of services. It was agreed that a decision on
whether to make any changes to article 11 could only be
made after the Working Group had reviewed the remainder
of the Model Law from the standpoint of covering procure
ment of services. (For further discussions on article 11, see
also paragraph 92.)
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Articles 12 and 13

34. No comments were made on articles 12 and 13 en
titled: Public notice of procurement contract awards and
Inducements from suppliers or contractors.

Article 14. Rules concerning description of goods
or construction

35. It was pointed out that article 14 was drafted in a
manner that took into account the physical characteristics
of the procurement, something that would not generally be
relevant to the procurement of services. It was therefore
suggested that the article should also contain wording more
relevant to procurement of services. It was suggested that
this might include, for example, a reference to franchises or
the requirement of establishment of local offices. While the
proposal was accepted, it was pointed out that the issue of
establishment of local offices might have to be dealt with
as a separate issue as it involved other matters such as
market access. (For further discussions on article 14, see
also paragraph 93.)

Article 15. Language

36. It was pointed out that it would be necessary to
mention in the Guide to Enactment that there might be a
different threshold as regards what would be considered a
low-value procurement of services and what would be con
sidered a low-value procurement of goods and construc
tion.

Chapter 11. Methods of procurement and
their conditions for use

Article 16. Procurement methods

Paragraph (1)

37. The Working Group considered generally the extent
to which it would be desirable or feasible to integrate the
procurement of services into the approach of the existing
provisions on procurement methods. A key aspect of that
question was whether to apply to services also the pre
sumption in article 16(1) that tendering was the normal
method of procurement and that, in effect, any choice of
another method should be justified. One view was that pro
curement of services should be integrated into the existing
approach in the Model Law. In support of that view it was
stated that the applicability to services of the rule in para
graph (1) should not be discounted as many services could
be procured through tendering.

38. It was also suggested that the procurement of services
in cases in which tendering was not appropriate could basi
cally be accommodated within the existing provisions of
the Model Law. It was suggested that such an approach
would be in line with the approach in the Directive appli
cable to procurement of services in the European Commu
nity and the current revision of the GATT Agreement on
Government Procurement, neither of which provided spe
cial procedures for procurement of the services covered. It
was also stressed that the Model Law, already referring to

seven methods of procurement, could not bear the addition
of procedures of a different kind for services. It was
emphasized that such an added layer of complexity would
diminish transparency and jeopardize the acceptability of
the Model Law.

39. A countervailing view, one which drew wider sup
port, was that some substantial adjustments would have to
be made in the existing provisions on procurement methods
in order to accommodate services. According to that view,
it would be inappropriate to apply the rule in article 16(1)
to services as it was felt that the majority of service
procurement cases would not be appropriately handled
through tendering proceedings, that a focus on tendering
would give undue weight to the price factor in the services
context, and that generally more flexibility should be
accorded to the procuring entity in selecting the appropriate
method of procurement.

40. An initial question in implementing the prevailing
view referred to in the previous paragraph concerned the
manner in which the rule on selection of procurement
methods for services should be presented. One suggestion
was to have a "two-track" approach involving an additional
chapter ("11 his") setting forth the rule concerning the
choice of methods to be used for procurement of services,
an approach aimed in particular at avoiding alterations of the
existing provisions on the choice of procurement methods
for goods and construction. Another approach that at this
stage appeared to draw somewhat more support was to in
stead add those additional provisions as separate clauses in
article 16, so as to minimize the risk of added complexity.

41. Another question raised in fleshing out the details of
the prevailing view in the Working Group concerned the
actual extent of the flexibility to be accorded to the procur
ing entity in selecting the appropriate method of procure
ment. The Working Group noted that it would be necessary
to decide whether in those cases in which tendering would
be a feasible method it should be mandated or remain dis
cretionary. A mandatory approach might use wording in
spired by the approach in article 17(1) along the following
lines: "unless it is feasible to formulate detailed specifica
tions, in which case tendering proceedings are to be used,
the procuring entity may ...". In support of a more discre
tionary approach, which appeared to attract greater interest
in the Working Group, it was stated that in some cases in
which it might be feasible to conduct tendering proceed
ings, tendering might nevertheless not be the most appro
priate method.

42. The Working Group then turned to the question of
the guidance or direction to be given to the procuring entity
in selecting the procurement method. A widely shared con
cern was that restricted tendering and single-source pro
curement should remain exceptional methods. The Working
Group noted that the use of those methods, along with
request for quotations, for services would essentially be
subject to the same restrictions presently imposed in the
Model Law.

43. As was the case in the general discussion referred to
above in paragraph 14, there was little support for linking
specific methods of procurement to a classification or
categorization of various types of services. It was noted,
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however, that some example or advice in this direction
might usefully be provided in the Guide to Enactment.
More interest was shown in a proposal to refer to the selec
tion by the procuring entity of the procurement method
most likely to fulfil the objectives set forth in the Preamble.
It was suggested that such an approach would provide a
normative rule in the Model Law, which could then be
explained and illustrated in the Guide to Enactment. How
ever, doubts were raised as to the utility and effectiveness
of a rule that comprised merely a reference to the Preamble.
It was suggested that instead an attempt should be made to
include a more specific rule, such as one directing the pro
curing entity to select the most competitive procurement
method in the circumstances. Such a formulation would
refer to factors to be taken into account by the procuring
entity in selecting the method (e.g., the importance of the
intellectual ability or skill of the service provider for the
performance of the procurement contract in question).

44. After deliberation, the Working Group decided that
the rule in paragraph (1) should be reversed with respect to
services, and that the selection of the procurement method
should be left to the discretion of the procuring entity. That
discretion, however, should be exercised within parameters
based on the objectives of the Model Law.

Paragraph (2)

45. Support was expressed for the application of the re
cord requirement in paragraph (2), though perhaps in modi
fied form, in view of its importance in particular for super
visory bodies monitoring the procuring entity. (For further
discussions on article 16, see also paragraphs 94-99.)

Article 17. Conditions for use of two-stage tendering,
request for proposals or competitive negotiations

46. It was noted that a discretionary approach to the
selection of the method of procurement for services, which
was favoured by the Working Group in its discussion of
article 16, might obviate the need to formulate specific
conditions for use in article 17 geared to services.

47. The question was raised as to the appropriateness or
necessity of dealing with research and development con
tracts within t~e sphere of procurement of goods, as was
presently the case pursu~nt to article 17(1)(b) as well as
article 20(1)(e),if the scope of the Model Law were ex
panded to deal with services. (For further discussions on
article 17, see also paragraph 100.)

Article 18. Conditions for use of restricted tendering

48. It was generqlly agreed that, notwithstanding a dis
cretionary approach with respect to the use for services of
the procurement methods of tendering and the methods
referred to in article 17, it would still be advisable to main
tain restrictions on the availability for services of restricted
tendering, request for quotations and single-source pro
curement.

49. In addition to noting that the wording of article 18
would have to be adjusted to reflect its application to
services, the Working Group heard a cautionary view that

the condition for use of restricted tendering set forth in sub
paragraph (a) might be more prone to abuse in the context
of services than in the context of goods or construction.

Article 19. Conditions for use of request
for quotations

50. The Working Group was generally in agreement that
this method of procurement should be available for the
procurement of services. An example that was cited was
the procurement of plumbing services for repairs in a parti
cular facility. At the same time, the Working Group noted
that the wording of article 19 would need to be reviewed
to make any adjustments necessary to accommodate ser
vices. It was also suggested that the Guide to Enactment
should point out that the threshold value below which pro
curement by way of request for quotations would be avail
able for services might be set lower than the threshold for
procurement of goods.

Article 20. Conditions for use of single-source
procurement

51. The Working Group agreed that in principle the pro
visions of article 20 were applicable to services, subject
however to drafting revisions necessary to cover services.
Particular reference was made in this regard to subpara
graph (d) of paragraph (1), which authorized the awarding
of a follow-on procurement contract to the original supplier
or contractor in certain limited cases. A concern was also
voiced that the circumstance referred to therein might be
more prone to abuse in the context of services than in the
context of goods or construction. The question was also
raised whether subparagraph (d) should be limited to goods
and construction, though it was recognized that analogous
cases might arise in the sphere of services. It was reported
that, as a safeguard against abuses that might result from
such a procedure, the procurement legislation of some States
prohibited a consultant from bidding on the procurement
contract consequent to the consultant's preparatory work.

52. The Working Group noted a concern that the circum
stance referred to in paragraph (2) as an exceptional proce
dure might be particularly prone to abuse in procurement
of services. It was pointed out, however, that the socio
economic cases of the type referred to in paragraph (2)
would typically be well publicized, thus mitigating the risk
of abuse. It was also pointed out that the existing safe
guards in paragraph (2) provided a procedure that would
limit abuse. As a drafting matter, it was pointed out that the
reference to article 32(4)(c)(iii) involved text that itself
needed to be reviewed from the standpoint of including
services. (For further discussions on article 20, see also
paragraphs 101-104.)

Chapter Ill. Tendering proceedings

Article 21. Domestic tendering

53. It was suggested that the Guide to Enactment should
point out that the threshold level as regards procurement of
goods and construction might be higher than that for pro
curement of services.
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Article 22. Procedures for soliciting tenders
or applications to prequalify

54. It was noted that it might be necessary to add wording
that would better suit application of the article to procure
ment of services, for example, by stating in Paragraph (2)
that the invitation to tender could also be published in a
relevant professional publication.

Article 23. Contents of invitation to tender
and invitation to prequalify

55. It was suggested that there might be a need to modify
paragraph (l)(d) depending on the amendments that would
be made to article 6(l)(b). (For further discussions on arti
cle 23 see also paragraphs 105-109.)

Article 24. Provision of solicitation documents

56. No comments were made on article 24.

Article 25. Contents of solicitation documents

57. The Working Group agreed that the wording in, for
example, subparagraphs (d), (g) and (i) would need to be
modified to accommodate the procurement of services. (For
further discussions on article 25 see also paragraphs 110
113.)

Articles 26-31

58. No comments were made on articles 26-31 entitled:
Clarifications and modification of solicitation documents;
Language of tenders; Submission of tenders; Period of
effectiveness of tenders: Modification and withdrawal of
tenders; Tender securities and Opening of tenders.

Article 32. Examination, evaluation and
comparison of tenders

59. The Working Group agreed that, once a clear ap
proach had developed as to how the procurement of ser
vices would be dealt with in the Model Law, it might be
necessary to re-examine article 32(4)(c)(ii) with a view to
ensuring its consistency with that approach. (For further
comments on article 32, see also paragraph 17.)

Article 33. Rejection of all tenders

60. No comments were made on article 33.

Article 34. Prohibition of negotiations with suppliers
or contractors

61. It was proposed that procurement of services should
be exempted from the rule in article 34 barring negotiations
with suppliers and contractors. In support of that proposal
it was stated that, although the rule embodied an important
principle regarding procurement of goods and construction,
it did not reflect a common practice in procurement of

services, in particular professional services, where nego
tiations with suppliers and contractors would normally be
held. In opposition to the proposal, however, it was stated
that article 34 established a cardinal principle in procure
ment by way of tendering proceedings and should thus not
be changed. It was pointed out that, if a procuring entity
decided to carry out procurement by way of tendering pro
ceedings, it should be made to follow the discipline inher
ent in that method; and, in those instances where tendering
was inappropriate, the procuring entity could use one of the
other methods provided for in the Model Law. After deli
beration, the Working Group agreed to retain article 34
without any changes.

Article 35. Acceptance of tender and entry into force
of the procurement contract

62. No comments were made on article 35.

Chapter IV. Procedures for procurement methods
other than tendering

Article 36. Two-stage tendering

63. It was suggested that the evaluation of tenders in
two-stage tendering and in tendering generally, because it
was of a numerical character, might not be suitable in pro
curement of the many services for which the evaluation
criteria could not be quantified in a numerical or arithmeti
cal form. It was, however, agreed that this was an issue that
could be discussed further only after the Working Group
had further discussed the possible addition of an article
specifically on procurement of services.

Article 37. Restricted tendering

64. No comments were made on article 37.

Article 38. Request for proposals

65. The starting point for the Working Group's discussion
was a proposal to incorporate additional provisions into
article 38 tailored specifically to the procurement of ser
vices (NCN.9/WG.V/WP.38, paras. 9-11). The view was
again expressed that such an approach would unnecessarily
complicate the Model Law since the array of procurement
methods currently available under the Model Law was al
ready sufficiently broad to accommodate the procurement
of services. The prevailing view, however, continued to be
that special considerations affecting the procurement of
services necessitated the elaboration of some special proce
dures.

66. At the same time, the Working Group was of the
view that it would be preferable to establish a separate,
free-standing article containing the types of procedures
being proposed. rather than to attempt to interpolate them
into the existing request-for-proposals procedures. It was
felt that such an approach, while it would borrow substan
tial elements from request for proposals, would be clearer
and less likely to encumber the existing procedures in the
Model Law. In support of such a separate approach, it was
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pointed out that the existing procedures for request for
proposals were predicated to a large measure on a scenario
involving the procurement of goods or construction in
which the procuring entity, not sure of the ultimate form of
the goods or construction, would solicit various proposals
for possible types of solutions. It was suggested that this
was not the typical scenario in the procurement of services.
A related question was whether, in the wake of the decision
to establish a free-standing procedure, it would still be
advisable to make available for the procurement of services
also those procurement methods under article 17 that may
have been included by the enacting State (two-stage ten
dering, request for proposals or competitive negotiation).
The view of the Working Group was to make those other
methods available as well.

67. An observation of a general character was made to
the effect that some of the special procedures being con
sidered might also be made applicable in other methods of
procurement already available under the Model Law; for
example, consideration might be given, it was suggested, to
permitting negotiations in tendering proceedings when
services were the subject of the procurement.

68. The Working Group then turned to a discussion of
specific aspects of the proposed procedures as well as to a
review generally of the extent to which the request-for
proposals procedures in article 38 could be incorporated
into the separate procedure to be added for services. An
initial question was whether the solicitation procedures in
article 38(1) and (2) were sufficient" or whether a broader
degree of solicitation should be required. Concerns cited in
favour of utilizing the same type of solicitation procedure
included that the article 38(1) and (2) approach was bal
anced and provided for an effective degree of competition,
without excessively burdening the procuring entity, and
that a broader approach for procurement of services might
throw doubt on the degree of competition required under
article 38 for request-for-proposals proceedings. Greater
interest was shown, however, in using for the procurement
of services a solicitation procedure broader than the one in
article 38(1) and (2). Interest in a broader approach was
motivated in particular by the expectation that the special
method envisaged for procurement of services would, de
spite the availability of other methods, probably be the main
method used for procurement of services under the Model
Law. It was therefore regarded as important that the solici
tation procedures be sufficiently broad, so as to promote
openness and competition. One suggestion in this direction
was to use as a model the solicitation procedures applicable
in tendering proceedings. Another less ambitious sugges
tion was to include a two-track solicitation procedure of the
type in article 38(2) (wide advertisement seeking "expres
sions of interest") as mandatory, rather than subject to an
exception on the grounds of economy and efficiency, and
to specify in the Model Law where notices seeking expres
sions of interest should be published.

69. The Working Group agreed that it would be neces
sary to review the evaluation criteria in article 38(3) in
order to determine whether they could be mirrored in the
new article or whether they might need to be modified in
order to capture the elements often predominant in the
evaluation of proposals for services', in particular the

importance of the experience and intellectual resources,
abilities and skills of the service provider.

70. The Working Group next considered the provision in
paragraph (2)(a) of the proposal in NCN.9/WG.VIWP.38
(para. 10) requiring the procuring entity, in evaluating pro
posals, to establish a threshold level with respect to quality
and technical aspects that the proposals would have to meet
in order to merit further consideration. While a question
was raised as to why such a procedure would be applied to
services but not to goods and construction, and why the
matter might not be dealt with simply by way of prequali
fication proceedings, the Working Group was generally
favourable to the proposal. It did, however, prefer to make
the threshold procedure discretionary so as not to tie exces
sively the hands of the procuring entity in an area of pro
curement generally calling for greater flexibility.

71. Differing views were expressed as to whether it
would be appropriate to provide in the special services
procedure for the application of a margin of preference in
favour of local suppliers and contractors. The view was
expressed that this would not be necessary since the type of
evaluation procedures being envisaged already afforded a
sufficient degree of flexibility. It was further suggested that
the margin of preference, while appropriate in the more
"automatic" or "numerical" evaluation procedure in tender
ing proceedings, would be less well adapted to the more
flexible evaluation setting in the procedures being contem
plated. The prevailing view, however, was that provision
should be made for the application of a margin of prefer
ence, since this would recognize the practical needs of
enacting States, in particular those seeking to foster the
development of fledgling services sectors of their econo
mies. It was also pointed out that this method of favouring
local suppliers and contractors would generally be more
transparent than other methods to which resort might other
wise be made. Beyond the question of the margin of pre
ference, the Working Group noted the possibility of in
cluding in the new provision, not only the evaluation
criteria in article 38(3), but additional evaluation factors
such as those referred to in article 32(4)(c)(iii).

72. The Working Group next turned to paragraph (3) of
the proposed special evaluation procedures, that paragraph
providing for the selection of the successful proposal on
the basis of lowest price, highest combined evaluation of
price and technical capacity, or after negotiations. It was
agreed in the first place that whatever the precise selection
method or criterion to be used, it would have to be predis
closed to suppliers and contractors. The Working Group
endorsed the notion of providing for the selection of the
successful proposal on the basis of lowest price, as well
as on the basis of a combination of price and technical
capacity rating, both of which might be linked to a
threshold procedure (see above, paragraph 70). The Work
ing Group noted that the Guide to Enactment might use
fully illuminate the policy and practical considerations that
might underlie the choice of a particular selection method,
including the use of the threshold technique. It was gene
rally agreed, however, that it would not be appropriate
to refer to negotiation as a third selection criterion (as
found in paragraph (3)(b)(iii) of the new article proposed
in NCN.9/WG.V/WP.38, para. 10) as negotiation was not,
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properly speaking, a selection criterion. Rather, it was sug
gested, the negotiation provision should be free-standing.

73. As regards the drafting of the combined price and
technical approach in the special procedures, a question
was raised as to the appropriateness of referring to the
"highest" combined evaluation in view of the confusion
that might be caused if it were juxtaposed with the notion
of the lowest price. A further observation was that perhaps
it might be advisable in formulating the provision to take
account of the probability that such technical factors in the·
context of procurement of services would, unlike the case
of goods and construction, not be expressed or quantified
in monetary terms. A suggestion in this regard was that the
Guide to Enactment should explain that a system. using
"merit" points might be used in rating proposals, rather
than adjusting the price to reflect the relative technical
merit of a proposal.

74. The next aspect considered by the Working Group
was the manner in which a negotiation procedure should be
incorporated into the special procedure being crafted. The
Working Group noted that the proposal before it provided
for negotiation as an optional method for selecting the
successful proposal, but only within the terms of one tradi
tional approach to negotiations in the procurement of ser
vices. Under that traditional approach, negotiations con
cerning price take place in a serial fashion, with one
supplier or contractor at a time, in the order indicated by
the comparative technical and qualification rating of the
proposals received. Criticism of this method was ex
pressed, in view of the lack of competition in such an
approach as regards price. The view was expressed that
such a traditional approach could in many cases run coun
ter to the objectives of the Model Law, in particular trans
parency and competition, and should therefore not be in
cluded. The prevailing view, however, was that inclusion
of this method was probably unavoidable, but that it should
only be optional and that provision needed to be made for
negotiations with more than one supplier or contractor at a
time in order to permit the procuring entity to obtain the
benefits of competition. Furthermore, there was general
agreement that provision should be made in such a wider
negotiation procedure for, at the last stage, obtaining best
and final offers ("BAFO") from suppliers and contractors.
However, it was not determined at this stage of the deli
berations what the relationship would be between such a
wider negotiation procedure and selection procedures on
the basis of lowest price or on the basis of a combined
price and technical evaluation. (For further comments on
article 39 bis, Request for proposals for services, see also
paragraphs 121-143.)

Article 39. Competitive negotiation

75. No comments were made on article 39.

Article 40. Request for quotations

76. It was suggested that article 40 would require some
re-wording to express better its applicability to procure
ment of services. (For further comments on article 40, see
also paragraph 118.)

Article 41. Single-source procurement

77. It was noted that article 41 might require some modi
fication in the wording to make it better suited for procure
ment of services, in particular subparagraphs (a) and (d) of
paragraph (1).

Chapter V. Review

78. Articles 42-47 were found generally acceptable and
applicable to the procurement of services. (For further dis
cussions on articles 42 and 46, see also paragraphs 119 and
120.)

Ill. FURTHER CONSIDERAnON OF VARIOUS
PROVISIONS OF THE MODEL LAW

Preamble

79. Upon a further reading of the Preamble, it was
suggested that it would be necessary to change the tone of
some of the wording so as to take into account procurement
of services. As an example, it was suggested that, by way
of making a reference to professional services, subpara
graph (b) could mention the promotion of. the exchange of
skills. While there was agreement that some of the wording,
especially the reference only to goods and construction
would need review, it was pointed out that the proposed
change for subparagraph (b) might raise issues beyond the
scope of the Model Law, such as the transfer of technology.

Article 1

80. The Working Group agreed that, in order to mini
mize the additions to be made to the Model Law, it would
be sufficient to mention in the Guide to Enactment that,
under paragraph (2)(b), States had the option to exclude
certain types of services as well as other types of procure
ment from the application of the Model Law, thereby
obviating the need to add a new paragraph (2)(d) referring
specifically to exclusion of certain services.

Article 2

81. Upon further consideration, the Working Group
agreed that the option of enacting States to include other
categories should be mentioned not only in the definition of
"goods" but also in the definition of "services". It was
agreed that this would enable States to more clearly dif
ferentiate between what would be considered goods and
what would be considered services in their jurisdictions. A
proposal to specifically provide for the exclusion of certain
types of services did not receive support. It was agreed
that, for the sake of transparency, any exclusions should
only be carried out under article 1. It was also pointed out
that the decision of the Working Group to define ser
vices as anything that was neither goods nor construction
could lead to the anomalous situation of real estate being
defined as a service. It was however suggested that simply
excluding real estate from the Model Law would be
inappropriate since in some States procuring entities used
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traditional procurement methods (though not necessarily
tendering) at least to obtain occupancy rights in buildings.
It was also noted that some legal systems classified certain
rights regarding real estate as personal rights, while other
legal systems classified those same rights as property
rights, which could complicate the matter from the stand
point of model statutory provisions. It was agreed that the
Guide to Enactment could mention that, because of its
special characteristics, enacting States may wish to con
sider excluding acquisition of immovable property from the
application of the Model Law, but that no specific exclu
sion would be made in the Model Law.

82. It was pointed out that, since the definition of
"goods" in paragraph (2)(c) only provided examples of
what could be considered goods and was not an exhaustive
list, providing for the option to include additional cate
gories in this list might lead to an inference that the list was
supposed to be exhaustive. A suggestion to change the
word "includes" to "means" so as to make the list exhaus
tive was considered unacceptable because such an exhaus
tive definition would place a great burden on the enacting
State by having to list in the Model Law everything that
would be considered as goods in its jurisdiction. It was
agreed that the matter could be considered at the drafting
stage.

83. The Working Group agreed that, having included the
reference to incidental services in the definition of "goods",
it would also be necessary to add a reference to incidental
services in the definition of "construction".

Article 6

84. A proposal was made to modify article 6(1)(b)(i) as
follows:

"(i) that they possess the necessary qualifications, pro
fessional and technical competence, financial re
sources, equipment ...".

85. This proposal was found to be generally acceptable.
It was, however, pointed out that, since the title to article 6
referred to "qualifications", another reference to qualifica
tions in subparagraph (1)(b)(i) might lead to ambiguity.
The Working Group agreed to refer to the drafting stage a
suggestion that the problem could be solved by using the
expression "necessary professional qualifications, pro
fessional and technical competence ...".

86. The Working Group then considered a proposal to
amend paragraph (5) as follows:

"Subject to articles 8(1), 32(4) and 39 bis (4), the pro
curing entity shall establish no criterion, requirement or
procedure with respect to the requirements to be met by
suppliers or contractors that discriminates against or
among suppliers or contractors and against categories
thereof on the basis of nationality, or that is not objec
tively justifiable;".

87. A suggestion was made to replace the word "or" after
the word "nationality;' by the word "and" so as to rule out
indirect discrimination that was not objectively justifiable.

This modification, however, was rejected on the basis that
the wording in the proposal was necessary to convey the
intended meaning.

88. A view was expressed that paragraph (5) did not
make it clear whether discrimination based on the provi
sions of law of another State was ruled out. It was however
pointed out that this was an issue that could be better dealt
with under article 8.

89. After deliberation, the Working Group accepted the
proposed amended version of paragraph (5), subject to
possible drafting changes.

Article 7

90. The view was expressed that the formulation of the
chapeau of paragraph (3), which indicated the required
contents of the prequalification documents in part by refe
rence to the requirements for an invitation to tender, should
be reviewed since the provisions on prequalification pro
ceedings were meant to have general application.

Article 8

91. A suggestion was made to add to paragraph (1) a
justification for the use of nationality-based restrictions on
participation that were "objectively justifiable", in order to
align the text with the decision of the Working Group to
add wording along those lines to article 6(5). Some interest
was expressed in this proposal as a potential consequence
of the decision to produce a consolidated text covering
goods, construction and services. Doubts were widely
shared, however, as to the necessity and appropriateness of
such a change. The concern underlying those doubts was
that the addition of such wording would run counter to the
objective of transparency and might unnecessarily invite a
greater degree of restriction on participation. It was also
felt that such wording was of doubtful necessity because of
the difference in function between articles 6(5) and 8(1), a
difference that might need to be clarified in the Guide to
Enactment. For similar reasons, the Working Group deci
ded against a replacement of the words "other provisions of
law" by the words "other provisions of law of this or any
other State".

Article 11

92. It was recalled that the Working Group had noted
upon its first reading of article 11 that the review of the
remaining articles and proposals from the viewpoint of
inclusion of services might reveal the necessity of some
modification of article 11. Having completed a first reading
of the Model Law, the Working Group was satisfied that no
modifications of substance were necessary in article 11. It
was observed, however, that it might still be necessary to
eventually make some adjustments of a drafting nature. For
example, the wording of subparagraph (d) (referring to
price) might be modulated to reflect that price might not be
identifiable in some services contexts at the time that the
record is prepared. A question was also raised with regard
to subparagraph (i) as concerns the record requirement
for the use of non-tendering methods for procurement of
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services, since tendering would not be the normal method
under the Model Law. Lastly, it was pointed out that the
use of a margin of preference pursuant to the special pro
cedure for services would have to be reflected under para
graph (1)(e).

Article 14

93. The Working Group accepted a set of proposed draft
ing changes to article 14 designed to cover services. Those
modifications involved: replacing in paragraphs (1), (2)·
and (3)(a) the words "characteristics of the goods or con
struction to be procured" by the words "characteristics of
the goods, construction or services to be procured"; re
placement in paragraph (1) of the words "and terminology,
that creates" by the words "and terminology, or description
of services, that create"; replacement in paragraph (2) of
the words "designs and requirements shall be based" by the
words "designs and requirements or descriptions ofservices
shall be based".

Article 16

94. The Working Group considered the following pro
posal for a revised text of article 16:

(1) Except as otherwise provided by this chapter, a pro
curing entity engaging in procurement of goods or con
struction shall do so by means of tendering proceedings.

(2) In the procurement ofgoods or construction, a pro
curing entity may use a method of procurement other
than tendering proceedings only pursuant to article 17,
18, 19 or 20, and, if it does, it shall include in the record
required under article 11 a statement of the grounds and
circumstances on which it relied to justify the use of that
particular method of procurement.

(3) In the case of procurement of services, a procuring
entity shall use the procedures set forth in article 39 bis,
unless the procuring entity determines that:

(a) it is feasible to formulate detailed specifications
and tendering proceedings would be more appropriate
taking into account the nature of the service to be pro
vided; or

(b) it would be more appropriate to use a method of
procurement referred to in article 17, or, in the case of
the methods referred to in articles 18 to 20, the method
in respect of which the conditions for use are satisfied.

(4) The procuring entity shall include in the record re
quired under article 11 a statement of the grounds and
circumstances on which it relied to justify the use of a
method of procurement pursuant to paragraph (3)(b).

95. The Working Group accepted the proposed amend
ments to paragraphs (1) and (2), which were intended to
confine those provisions to the procurement of goods and
construction, the selection of procurement methods for
services being left to paragraph (3).

96. The Working Group noted that, according to the
approach embodied in paragraph (3), the new special pro
cedure for services (see below, paragraph 121) would be

the preferred method of procurement for services. Additio
nally, in accordance with subparagraphs (a) and (b), other
methods would be available. Under subparagraph (a), ten
dering proceedings would be permitted if detailed specifi
cations could be drawn up and if tendering was determined
to be the more appropriate procurement method. Under
subparagraph (b), resort could be had to any of the methods
under article 17 that had been included by the enacting
State in its legislation if one of those methods was deter
mined to be more appropriate by the procuring entity, or to
one of the methods under articles 18-20, if the conditions
for use for the particular method were satisfied.

97. The view was expressed that the approach in para
graph (3) was inappropriate because it permitted the pro
curing entity to opt for an article 17 method without having
to meet any conditions for use other than a determination
by the procuring entity that the use of such another method
was appropriate. According to this view, the special pro
cedure being contemplated for services (see below, para
graph 121) should be the exclusive method for procure
ment contracts involving "professional services", i.e.,
procurement contracts the main aim of which was to obtain
the personal judgement and discretion of the service provi
der. According to that view, the use of the methods in
article 17 would be permitted only in accordance with the
conditions for use of those methods and only for procure
ment involving primarily the other broad category of ser
vices, referred to as "ministerial" services.

98. The prevailing view, however, was that the proposed
approach should be retained. It was generally felt to be
inappropriate to confine the category of professional ser
vices to the new special method. It was noted that this
would cause difficulties in particular in enacting States that
had limited previous experience with the types of relatively
involved procedures being contemplated for the special
procedure for services and that States should not be obli
gated to impose such a procedure in all cases. It was also
generally felt to be unnecessary and probably not feasible
in the Model Law to attempt to define services according
to various categories. In opposition to the notion of exclu
sivity of use of a particular method, it was pointed out that
such an approach would not be workable, for example, it
would not permit the use of single-source procurement in
cases of urgency. However, as a limitation on the discretion
of the procuring entity, the Working Group was inclined to
the view that the resort to a method under article 17 should
be subject to approval. Drafting changes were suggested
for paragraph (3), including the deletion of the words "case
of" in the chapeau and replacement of the words "services
to be provided" in subparagraph (a) by the words "services
to be procured".

99. The Working Group endorsed the record requirement
in paragraph (4), and decided that it should be expanded to
cover also the selection of tendering under subpara
graph (a). It was recognized that, due to the competitive
nature of tendering, a case could be made for excluding
application of the record requirement to its use for the pro
curement of services. It was pointed out, however, that a
record requirement would assist supervisory bodies in
detecting inappropriate resort to tendering by procuring en
tities seeking to avoid the more appropriate but perhaps
more complicated special procedure.
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Article 17

100. It was suggested that, in paragraph (1)(a)(i), the
reference to "proposals" should be broadened to read "ten
ders, proposals or offers", in view of the different procure
ment method available under article 17. In terms of the
relevance to services of the wording used for the conditions
for use, it was proposed to add a separate phrase to para
graph (1)(a)(ii) referring to services along the following
lines: "because of the nature of the service, it is desirable
to negotiate with suppliers and contractors".

Article 20

101. In a further consideration of the suitability to ser
vices of the conditions for use of single-source procure
ment set forth in article 20(1), the Working Group agreed
that what needed to be made clear in subparagraph (a), and
analogously in subparagraph (d), was the unique or special
character that a service was required to have in order to fall
under the purview of those provisions. This aspect drew
attention because of a concern that the types of situations
referred to in subparagraphs (a) and (d) were probably
more prone to abuse in the context of procurement of ser
vices than in the goods or construction context. It was
noted that a wide spectrum of services was being contem
plated for coverage in the Model Law, and that single
source procurement should be available for only excep
tional cases. Those might include, for example, the
necessary granting of a follow-on contract to the designer
of customized software, or the purchase of a particular art
treasure for a national museum.

102. It was generally agreed that not all purchases of art
should be automatically subject to single-source procure
ment, since there would be instances in which a design or
other artistic competition would be indicated (e.g., the pur
chase of art for public buildings). Mention was made in the
discussion that one possibility would be for the enacting
State to exclude certain categories of artistic services from
the Model Law. However, the Working Group agreed that,
while this possibility might be referred to in the Guide to
Enactment, no mention should be made in the Model Law
of an exclusion of artistic services, so as not to give undue
emphasis to exclusion over competition. It was suggested
that consideration should be given to dealing in the special
services procedures with the use of juries in design compe
titions.

103. The Working Group noted that the wording of sub
paragraph (b) would need to be reviewed taking into
account that, for services, tendering would not be the stan
dard method of procurement.

104. The concern was expressed that, if any rewording
of paragraph (2) were to be needed to encompass services,
it should not have the effect of loosening what was inten
ded to be a very exceptional procedure.

Article 23

105. The Working Group considered a proposal to add to
paragraph (1)(b) the words "or the nature and place of
delivery of services". This led to the consideration by the

Working Group of the extent to which the notion of "place
of delivery" was applicable to services. A particular con
cern revolved around the risk that such wording, if applied
to services, might give rise to the imposition of require
ments that the service provider maintain an office in the
procuring entity's territory when such requirements would
not be objectively justifiable, thus depressing competition.
It was generally agreed that this risk of the misuse of place
of delivery as an evaluation criterion should be addressed
in the Model Law, though the question was raised whether
the matter might not rather be addressed under article 6(5).

106. At the same time, it was pointed out that there
would generally be a "place of delivery" for services that
would have to be indicated to the supplier or contractor,
though the degree to which the place of delivery was ma
terial might vary from case to case. For example, in the
case of a consultancy contract where all that was required
was the submission of a report, it might be that the place
of delivery would mean merely the address to which the
consultant's report would be sent. It might be relevant also
in other instances, for example, in terms of the determina
tion of the law applicable to the procurement contract.
Proposals aimed at taking the above into account included
adding the words "if relevant" or "if appropriate" before
the words "the place of delivery of services". Doubts were
raised as to the sufficiency of such expressions, since they
might be too loose and since, as noted above, the place of
delivery would generally be relevant to one degree or
another.

107. It was further pointed out that a distinction might
have to be drawn between place of delivery and place of
performance. In the example given above, it might be irre
levant where the service was performed, i.e., where the
report was written. By contrast, there would be procure
ment contracts for services where the place of performance
would be relevant (e.g., a catering contract). It was sug
gested that the types of services likely to be procured
through tendering proceedings may be more likely to be
ones in which the place of performance would be relevant.
Proposals along the following lines were made, aimed at
taking into account the notion of place of performance:
"place of development or delivery of services"; and, "place
of performance or delivery, if appropriate given the nature
of the services".

108. As regards paragraph (1)(c), the Working Group
noted that both the notion of time of supply and the notion
of time of completion might be relevant in the context of
services. A proposal aimed at encompassing both notions
was to use wording such as "schedule requirements".

109. After deliberation, the Working Group requested
the Secretariat to revise article 23 taking into account the
observations and proposals that had been made. The Work
ing Group also noted that issues had been raised that might
usefully be mentioned in the Guide to Enactment.

Article 25

110. A proposal was made to amend article 25(d) as fol
lows:
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The nature and required technical and quality charac
teristics, in confonnity with article 14, of the goods or
construction or services to be procured, including, but
not limited to, technical specifications, plans, drawings
and designs as appropriate; the quantity of the goods;
the location where the construction or services are to be
effected; and the desired or required time when the
goods are to be delivered or the construction or services
are to be effected.

Ill. It was suggested that, in the proposal, the existing
reference to incidental services had been deleted. The
Working Group, however, agreed that such a reference,
having been retained in the definition of goods, should also
be retained in subparagraph (d). The proposal was other
wise generally acceptable.

112. The Working Group also considered a proposal to
add a sentence at the end of subparagraph (i) to read as
follows: "For services, this provision shall be applied by
analogy". Although the Working Group agreed with the
substance of the proposal, it was felt not appropriate to use
a formulation such as "by analogy". It was agreed that the
intention was to apply the examples given in subpara
graph (i) to services where applicable, and that adding the
words "any applicable" before the word "transportation"
might result in a better formulation.

113. The view was expressed that, since it was difficult
to envisage alternative tenders in procurement of services,
subparagraph (g) should only apply to the procurement
of goods and construction. It was, however, generally felt
that it might be possible to have alternative tenders, even
for services in the context of tendering, and that therefore
the possibility should not be excluded from the Model
Law.

Article 28

114. A proposal was made to add a sentence at the end
of paragraph (5)(b) along the following lines:

"Such other fonn may also be used in order to provide
a sufficient degree of confidentiality with regard to par
ticular services, as, for example, area planning, architec
ture and civil engineering or data processing."

115. It was explained that this proposal was aimed at
providing for confidentiality in cases in which a part of
the tender would be submitted in the form of a model as
would normally happen with the examples given. It was
explained that, in most of such cases, the tender would
have an artistic component and that selection of the suc
cessful tender would be done by a jury. The Working
Group, however, agreed that, although there indeed might
be a problem with regard to the confidentiality of models,
it would not be appropriate to make any changes to para
graph (5)(b), which focused on the issue of submission of
tenders by electronic data interchange (ED!) and other
similar technologies. It was suggested the matter of confI
dentiality might be considered adequately addressed by
article 32(8) on non-disclosure of information regarding
tenders.

Article 31

116. It was suggested that tenders for services would,
in most instances, contain infonnation beyond the price
of the tender and that article 31(2), which provided that
all suppliers and contractors should be pennitted to be
present at the opening of the tenders, would compro
mise the confidentiality of such information. The Working
Group felt, however, that article 31 embodied an important
rule for purposes of transparency in tendering proceedings
and that it should therefore remain unchanged. Further
more, it was noted that, in accordance with paragraph (3),
only the addresses of the suppliers or contractors and
the prices of the tenders would be announced to those
present.

Article 32

117. It was suggested that the non-price factors men
tioned in article 32(4)(c)(ii) would not generally be appli
cable to procurement of services. One suggestion to deal
with this problem was to differentiate clearly in the sub
paragraph those factors that would be applicable only to
goods and construction from those that would be applicable
also to services. Another suggestion was to add wording to
make it clear that the intention was to apply only some of
those factors to services. It was agreed to leave the matter
to the drafting stage.

Article 40

118. It was pointed out that the wording in paragraph (1)
referring to transport and other charges should be aligned
with the approach agreed on by the Working Group rela
tive to services in other similar provisions.

Article 42

119. The Working Group agreed that there would be a
need to add to article 42 those aspects of the new proce
dures for procurement of services that would be exempt
from review. It was suggested that these could include the
decision to reject all proposals. It was, however, agreed
that this type of modification of article 42 could only be
done comprehensively after finalization of all the provi
sions on procurement of services.

Article 46

120. A view was expressed that the possibility of sus
pension of the procurement proceedings should be exclu
ded for some services, especially in those instances where
it would be harmful to the procuring entity for the provi
sion of the services to be delayed or discontinued even for
a short period. It was pointed out, however, that suspension
of the procurement proceedings was a procedure that was
available only under the conditions specified in article 46
and that was subject to avoidance by the procuring entity,
in accordance with paragraph (4), by way of a certification
that urgent public interest required that the procurement
proceedings not be suspended.
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New article on special procedures for procurement
of services

121. Subsequent to its discussion of article 38 (see para
graphs 65-74), the Working Group considered the follow
ing text of a new article setting forth special procedures for
procurement of services:

Article 39 bis. Request for proposals for services

(1) A procuring entity shall solicit proposals for ser
vices or, where applicable, applications to prequalify
by causing an invitation for proposals or an invitation
to prequalify, as the case may be, to be published
in ... (the enacting State specifies the official gazette or
other official publication in which the invitation for pro
posals or to prequalify is to be published).

(2) The invitation for proposals or invitation to pre
qualify shall also be published, in a language customa
rily used in international trade, in a newspaper of wide
international circulation or in a relevant trade or pro
fessional publication of wide international circulation.

(3) Notwithstanding the provisions of paragraphs (1)
and (2) of this article the procuring entity may:

(a) where the services to be procured are available
only from a limited number of suppliers or contractors,
solicit proposals only from those suppliers or contrac
tors; or

(b) where the time and cost required to examine and
evaluate a large number of proposals would be dispro
portionate to the value of the services to be procured,
solicit proposals from a sufficient number of suppliers
and contractors to ensure effective competition.

(4) The procuring entity shall establish the criteria for
evaluating the proposals and determine the relative
weight to be accorded to each such criterion and the
manner in which they are to be applied in the evaluation
of the proposals. The criteria shall concern:

(a) the relative qualifications, experience, reputa
tion, reliability, professional and managerial competence
of the supplier or contractor;

(b) the effectiveness of the proposal submitted by
the supplier or contractor in meeting the needs of the
procuring entity;

(c) the price submitted by the supplier or contractor
for carrying out its proposal including any ancillary or
related costs;

(d) the effect that the acceptance of a proposal will
have on the balance of payments position and foreign
exchange reserves of (this State), the extent of participa
tion by local suppliers and contractors, the encourage
ment of employment, the economic development poten
tial offered by the proposal, the development of local
experience, ( ... (the enacting State may expand sub
paragraph (b) by including additional factors»;

(e) if authorized by the procurement regulations
(and subject to approval by ... (each State designates an
organ to issue the approval),) in evaluating and com
paring the proposals, a procuring entity may grant a

margin of preference for the benefit of proposals by
domestic suppliers or contractors which shall be calcu
lated in accordance with the procurement regulations
and reflected in the record of the procurement proceed
ings.

(5) A request for proposals issued by a procuring
entity shall include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the services to be procured and
the location where the services are to be provided;

(c) the factors to be used by the procuring entity in
determining the successful proposal, including any mar
gin of preference and any factors to be used pursuant to
paragraph (4)(d) of this article and the relative weight of
such factors; and

(d) the desired format and any instructions, in
cluding any relevant time-frames, applicable in respect
of the proposal.

(6) Any modification or clarification of the request for
proposals, including modification of the criteria for
evaluating proposals referred to in. paragraph (3) of this
article, shall be communicated to all suppliers or con
tractors participating in the procurement proceedings.

(7) The procuring entity shall treat proposals in such a
manner so as to avoid the disclosure of their contents to
competing suppliers or contractors.

(8) In evaluating proposals in the procurement of ser
vices, the procuring entity shall apply only the criteria
referred to in paragraph (4) of this article.

(9) The procuring entity, in ascertaining the successful
proposal may use any of the methods provided for in
paragraphs (10), (11) and (12) of this article.

(10) (a) The procuring entity may establish a
threshold level with respect to quality and technical
aspects of the proposals and, without considering the
price of the proposals, rate each proposal in accordance
with the factors for evaluating the proposals as set forth
in paragraph (4) of this article and the relative weight
and manner of application of those factors as set forth in
the request for proposals. The procuring entity shall then
compare the proposals that have attained a rating at or
above the threshold level.

(b) The successful proposal shall then be:
(i) the proposal with the lowest price; or
(ii) the proposal with the highest combined

evaluation of the price and of technical
capacity as rated in accordance with sub
paragraph (a) of this article.

(11) The procuring entity may engage in negotiations
with suppliers and contractors. Such negotiations shall
either:

(a) be carried out in accordance with paragraphs (7),
(8), (9) and (10) of article 38; or

(b) be carried out in accordance with paragraph (12)
of this article.
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(12) (1) Any negotiations pursuant to paragraph
(11)(b) of this article shall be confidential.

(2) Subject to article (11), one party to the nego
tiations shall not reveal to any other person any techni
cal, price or any other information relating to the nego
tiations without the consent of the other party.

(3) The procuring entity shall:

(a) establish a threshold level in accordance with
paragraph (10)(a) of this article;

(b) invite for negotiations on the price or other
aspects of its proposal the supplier or contractor that
has attained the highest rating in accordance with
paragraph (10)(a) of this article;

(c) inform the suppliers or contractors that
attained ratings above the threshold level that they
may be considered for negotiation if the negotiations
with the suppliers or contractors with higher ratings
do not result in a procurement contract;

(d) inform the other suppliers or contractors that
they did not attain the required threshold level;

(e) if it appears to the procuring entity that the
negotiations with the supplier or contractor invited
pursuant to paragraph (12)(3)(b) of this article will
not result in a procurement contract, inform that
supplier or contractor that it is terminating the nego
tiations.

(4) The procuring entity shall then invite for nego
tiations the supplier or contractor that attained the second
highest rating; if the negotiations with that supplier or
contractor do not result in a procurement contract, the
procuring entity shall invite the other suppliers or con
tractors for negotiations on the basis of their ranking
until it arrives at a procurement contract or rejects all
remaining proposals.

Title

122. The Working Group was sympathetic to the con
cern that the proposed title of the provision might not indi
cate with sufficient clarity that the procedures to follow
were independent and separate from the procedures under
article 38 for request for proposals. Several proposals were
adduced including: to retain the present title, but to rename
article 38 "Request for proposals for goods or construc
tion"; to rename the new provision "Call for expressions of
interest"; and to rename it "Special procedures for request
for proposals for services". The greatest degree of interest
was shown in the latter proposal, as it was felt to highlight
the character of the provision as special for procurement of
services and to avoid alteration of the existing title of arti
cle 38. The Working Group requested the Secretariat to
consider the matter further prior to the next session, and
decided to include provisionally, in square brackets, both
the existing title and the preferred alternative.

Paragraphs (1), (2) and (3)

123. The Working Group next considered the solicita
tion procedures set forth in the above paragraphs of the
proposed new article. It noted that the proposed text, in

paragraphs (1) and (2), required a wider solicitation proce
dure, one patterned essentially on the solicitation require
ments for tendering proceedings, and that paragraph (3)
provided for limited solicitation in a manner based substan
tially on the requirements for restricted tendering.

124. A spectrum of views and concerns were expressed
as regards the above solicitation procedures. On one end of
the spectrum was the view that the proposed extensive soli
citation requirements should be retained because they
reflected that the new procedure was intended to be used in
the bulk of service procurement and were therefore neces
sary to promote the objectives of the Model Law. It was
pointed out in this regard that the procedures set out in
paragraphs (1) and (2) only involved the publication of the
notice of the procurement and not the solicitation docu
ments themselves. On the other end of the spectrum was
the view that the proposed solicitation requirement placed
an excessive, unrealistic burden on the procuring entity,
thus causing inefficiency in procurement. In support of that
view, it was stressed that the imposition of a wide soli
citation requirement would in some cases have an anti
competitive effect, since it would cause suppliers or con
tractors to refrain from participating in procurement
proceedings in view of the low mathematical chance of
being selected and the high cost of preparing proposals. It
was also observed that, even where a threshold rating was
applied to reduce the number of proposals to be finally
considered, some degree of consideration or evaluation was
involved. It was further pointed out that precisely because
of such considerations professional services were traditio
nally procured through the use of a limited solicitation pro
cedure. This point prompted the observation that the scope
of the services to be covered would extend beyond merely
professional services. In response to that observation, it
was suggested that the bulk of such other services might
anyway be procured through tendering proceedings.

125. A third line of approach, occupying to some degree
a middle ground between the two views cited above, in
volved in one form or another an attempt to determine the
extent of the solicitation requirement according to the value
of the procurement contract. This type of approach would
be aimed at avoiding the imposition of complicated pro
curement procedures for routine, low-value service con
tracts that did not justify the use of such procedures. One
method of accomplishing this end might be to point out in
the Guide to Enactment that low-value service contracts
might be excluded by the enacting State by way of arti
cle 1(2) of the Model Law. It was suggested that another,
more targeted way of achieving the same result, without
necessarily excluding the entirety of the Model Law, would
be to add a provision specifically excluding the broad soli
citation requirements in the case of low-value service con
tracts.

126. Faced with the above spectrum of views, the Work
ing Group felt that it would be desirable to engage at the
next session in further deliberations on the question of
the extent of solicitation requirements. Accordingly, it re
quested the Secretariat to prepare for that session variants
reflecting the views that had been presented. In addition to
the views that had been expressed on the basic question of
the extent of the solicitation requirement, the Working
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Group noted several other observations that were made,
some of which might be reflected in a future draft. They
included that: the public solicitation procedures should not
preclude the procuring entity from additionally engaging in
direct solicitation; consideration should be given to pro
viding that no right to have a proposal evaluated was con
ferred by virtue of the solicitation procedures; mechanisms
should be included in the Model Law, or at least mentioned
in the Guide to Enactment, to ease, where appropriate, the
burden imposed on the procuring entity; for example, a
three-stage evaluation process might be relevant, the first
stage of which would be a quick check as to whether pro
posals met certain mandatory requirements; the provisions
in paragraph (3)(a) should mirror more closely the strict
corresponding rule for restricted tendering, namely, by
requiring solicitation in the cases concerned from "all"
suppliers of the service in question. A variant of the latter
proposal was to require solicitation in such cases from "all
known" suppliers or contractors so as to avoid placing
excessive research tasks on the procuring entity, though the
practicability of that proposal, along with that of the pro
posal to add only the word "all", was questioned.

Paragraphs (4) and (5)

127. A proposal was made to re-order the paragraphs in
article 39 bis so as to better reflect the actual sequence in
which the various procedures would take place. It was, for
example, suggested that the current paragraph (5), on the
contents of the request for proposals, should follow para
graph (3) on solicitation procedures. It was agreed to leave
this matter to the drafting stage.

128. It was pointed out that one issue that arose in the
provision of most professional services was the eligibility
of the supplier or contractor in providing the services
because of licensing requirements. It was however sug
gested that, though the issue of eligibility might be impor
tant to include in paragraph (4)(a), it was different from the
question of licensing, which had more to do with qualifica
tion and which was dealt with under article 6. There was
general agreement that paragraph (5) should provide that
any eligibility requirements should be notified in the re
quest for proposals.

129. A proposal was made that the last sentence of the
chapeau to paragraph (4) should end with the word "only".
It was explained that the intention was to limit the pro
curing entity to applying only those criteria mentioned in
paragraph (4). It was, however, pointed out this would not
be appropriate because the criteria in paragraph (4) might
not be all encompassing and, because the procuring entity
might wish to apply additional criteria, it should be entitled
to do so as long as the additional criterion was not discrimi
natory. It was agreed that the crucial requirement in this
regard was that, in accordance with paragraph (5), the pro
curing entity should pre-disclose to all suppliers and con
tractors the criteria it would apply and also the method to
be used in the selection of the successful proposal.

130. Other proposals of a drafting nature included the
following: that the word "responsibility" should be added
to and the word "relative" deleted from paragraph (4)(a);

that in paragraph (4)(b) the words "effectiveness of the
proposal" might not correctly capture the requirement that
the proposal was intended to address; and that the word
"reflected" in paragraph (4)(e) should be replaced by the
word "included". It was also noted that the language in
paragraph (5)(b) regarding the location where the services
were to be provided should be aligned with the language
agreed on for the other similar provisions (see para
graphs 105-107).

Paragraphs (6)-(10)

131. It was pointed out that paragraphs (8) and (9)
should make it clear that, in evaluating and ascertaining
the successful proposal, the procuring entity should only
use the criteria and method of selection that had been noti
fied to the suppliers and contractors in the request for pro
posals.

132. Another issue raised in regard to paragraph (9) was
that, though it referred to the methods of ascertaining the
successful proposal as set out in paragraphs (10), (11) and
(12), paragraph (12) was not actually being presented as a
separate method, but only set rules for negotiations in
accordance with the method in paragraph (11)(b). It was
therefore agreed that paragraph (11)(b) should be moved to
paragraph (12).

133. It was suggested that there should be a general pro
VISiOn allowing for pre-evaluation negotiations, even in
cases where the procuring entity intended to select the suc
cessful proposal by using the method provided for in para
graph (10). It was stated that such negotiations would be
useful in enabling the procuring entity and the suppliers
and contractors to arrive at a common understanding of
the requirements of the procuring entity. It was, however,
pointed out that it might not be appropriate to allow for
pre-evaluation negotiations as this procedure could be open
to abuse. It was agreed that a better alternative would be to
establish in article 39 bis that the procuring entity could
convene a meeting similar to the one provided for in arti
cle 26(3), at which clarifications on the request for propo
sals could be made.

134. A view was expressed that the threshold established
under paragraph (10)(a) was not relevant to those cases
where the procuring entity would select the successful ten
der on the basis of a combined evaluation of the price and
technical aspects of the proposal in accordance with para
graph (10)(b)(ii). It was, however, pointed out that, even
in such cases, the threshold would be of use to the pro
curing entity because it would limit the risk of selecting a
proposal with an attractive price but of very low technical
merit.

135. It was pointed out that a common practice in the
evaluation of services was to use a two-envelope mecha
nism so as keep the technical aspects of the proposals sepa
rate from the price and to reveal the prices only after the
technical evaluation was completed. It was stated that this
was an important mechanism for avoiding the possibility of
the price influencing the technical evaluation and that, al
though this separation was alluded to in paragraph (l0)(a),
it was important to make it clearer.
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Paragraphs (11) and (12)

136. The Working Group was favourably disposed to in
cluding in the Model Law the various types of negotiation
and evaluation procedures set forth in paragraphs (11) and
(12). The former provision provided for selection of the
lowest price proposal, or of the best proposal on the basis
of a combined price and technical rating, while para
graph (12) provided for selection of a proposal after nego
tiations with the highest technically rated supplier or con
tractor. It was suggested that the fact that paragraphs (11)
and (12) presented alternative paths for the procuring entity
needed to be made clearer. Particular emphasis was also
placed on the need to make it clear that the request for
proposals should predisclose the type of evaluation and
selection approach to be used by the procuring entity.

137. By way of general remarks, the Working Group was
urged to consider whether the totality of the various evalua
tion and selection methods presented should suffice to make
the new special article the sole method for procurement of
services, other than for those services that could be pro
cured through tendering, request for quotations or single
source procurement. It was suggested that such an approach
would be more focused and simpler to apply for the pro
curing entity than the approach currently agreed under arti
cle 16(3). It was said that the new article would contain the
essential features in particular of request for proposals and
competitive negotiation, thus obviating the need in article
l6(3)(b) to make available to the procuring entity a poten
tially confusing or complicated range of choices of procure
ment methods. However, the Working Group agreed that the
new article should not be a substitute for two-stage ten
dering, request for proposals, or competitive negotiations.

138. As regards the content of paragraph (11), the Work
ing Group expressed a preference in subparagraph (a) for
avoiding the use of the cross-reference method of incorpo
rating the negotiation procedures, including the BAFO pro
cess, from request for proposals. It was felt that a clearer
distinction would be drawn between the new special article
on services and the provisions on request for proposals for
goods and construction if those negotiation procedures
were to be restated in the new article. It was also suggested
that the cross-reference to article 38(9) was not appropriate
since slightly different evaluation criteria were provided in
the new provision. Another suggestion was that subpara
graph (b) should form a unit with paragraph (12), rather
than being a part of paragraph (11). A further suggestion
was that, due to the length of the proposed new article,
consideration might be given to presenting in a separate
article paragraph (12), which it was incidentally remarked
needed to be renumbered to accord with the style used in
the Model Law. A last point made with regard to para
graph (12) was that it should refer in paragraph (3)(b) to
the negotiation of a "reasonable" price.

139. In the discussion of paragraphs (11) and (12), seve
ral speakers alluded to the lack of an express provision
providing for the rejection by the procuring entity of all
proposals, akin to the provision set forth in article 33 for
tendering proceedings. It was agreed that such a right to
reject all submissions was an important right that should be
available for all procurement methods. The Secretariat was

therefore requested to present to the Working Group at its
next session a draft of a provision on the matter, to be
included in chapter I. The Working Group was motivated
by the concern that a mention of the right to reject all
submissions in the new article might leave the unintended
implication that such a right was present only for those
methods in which it was mentioned expressly. At the same
time, the Working Group stressed that amendments to the
Model Law at the present point should be kept to a clear
minimum and that the only amendments that should be
considered were amendments that resulted from the expan
sion of the Model Law to cover services and that would
improve the text, without altering its principles.

140. Various suggestions were proffered as to the con
tent of a general provision on rejection of all submissions.
One suggestion was that a clear distinction should be
drawn between the rejection of all submissions on the basis
of a qualitative assessment and the rejection of all submis
sions pursuant to a change in policy or attributable to a
budgetary shortfall. Another view was that it would be
preferable not to make any such distinction, but to refer to
rejection of all submissions "if it is in the public interest to
do so". A further view, more in the latter direction, was
that the present formulation of article 33 should be retained
in crafting the new general provision. The Working Group
was also reminded that a line might somehow have to be
drawn between the period of time during which the rejec
tion of all submissions would be permissible and the point
of time when the procuring entity would be required to
conclude a procurement contract. Lastly, there was broad
agreement on two points: that the right to reject all sub
missions should be subject to the prior disclosure in the
solicitation or analogous documents, and that the exercise
of the right should be exempt from review under article 42,
as was presently the case with article 33.

141. Another question that came up in the discussion of
paragraphs (11) and (12) concerned the extent to which any
provisions should be included in particular on the forma
tion of the contract that would emerge from the negotia
tions or other method of selection employed under the new
procedure. It was generally agreed that more needed to be
said about the contract than was presently the case, bearing
in mind that the new procedure was designed to be the
principal method for the procurement of services. It was
agreed that the rules set forth for tendering proceedings in
article 35 should generally be applicable to the new proce
dures for services, an end that might be achieved by way
of a cross-reference. The Working Group was also strongly
urged to include a requirement that the request for propos
als for services should include a copy of the form of the
contract to be signed. It was suggested that this would help
to protect the interests of the public purchaser, since con
tracts drafted by the supplier or contractor would naturally
not be drawn up from the primary perspective of the inter
ests of the public purchaser. Support was expressed for the
suggestion, though it was questioned whether a preferable,
more flexible approach might not be to mention the proce
dure as an option.

142. Some interest was also expressed in the possibility
that it might be appropriate, in the light of the addition of
the new procedures, to attempt to include in chapter I a
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provision on formation of contract applicable to various
methods of procurement. Hesitation was expressed as to
the proposed inclusion of a general provision on formation
of contract. It was recalled that the decision to include a
provision on contract formation only for tendering pro
ceedings had been a conscious one, thus leaving that matter,
in the case of other procurement methods, to the applicable
contract law. It was noted that, because of the variable
circumstances and less formal procedures involved in some
of those other methods, it might be difficult to draft a
meaningful general rule. The Working Group did decide,
however, to consider the matter on the basis of an assess
ment by the Secretariat of the feasibility of a general pro
vision, to be presented to the next session.

143. After deliberation, the Working Group requested
the Secretariat to revise the new procedures, taking into
account,its deliberations and decisions. The Working Group
also noted the view of some delegations that it would be
preferable to attempt to reintegrate the special procedures
for services into article 38.

IV. OTHER ISSUES

144. It was suggested that either the Model Law or the
Guide to Enactment should include some discussion with
respect to the techniques and practice of rating tenders,
proposals or offers with a view to avoiding inappropriate or
corrupt application. A suggestion was also made that there
should be a provision in article 39 bis giving some direc
tion to the procuring entity as to the machinery of Govern
ment appropriate for ascertaining the successful proposal,
including how to carry out the ratings. It was however
pointed out that a similar proposal had been made during
the Commission's deliberations on the Model Law and had
been rejected as going too far in dictating to enacting States
how to organize their internal governmental machinery.

145. The Working Group also considered a proposal to
provide in article 39 bis that the successful proposal could
be selected by way of a design contest. It was pointed out
that this was a method that was commonly used in the
evaluation of proposals that had an aesthetic content. It was
stated such a provision could deal with such issues as the
composition and impartiality of the selecting jury or panel,
and that such a selection process should be limited to the
aesthetic component of the proposal. It was also pointed
out that such a provision would only be appropriate where
the jury makes the award or provides a decision that is
binding on the procuring entity. It was agreed that the draft
of such a provision would be presented to the next session
of the Working Group for discussion. A concern was
expressed, however, that such a provision should not be
drafted in such a manner as to lead to the conclusion that
the use of design contests was limited to procurement of
services. It was also suggested that the use of the word
"jury" or "juries" should be avoided in view of the dif
fering connotations that it might have.

146. A concern was expressed that, in defining procure
ment as "acquisition by any means", the question would
arise as to whether the Model Law was intended to cover
services that were provided to public entities free of

charge. The Working Group was of the view that, beyond
raising the issues of lobbyists and consultants that would be
paid for by third parties, and beyond the possibility that
services might be provided to Governments for free or for
altruistic purposes, the question concerned the legislative
framework that regulated government ethics and went
beyond the provisions of article 13 of the Model Law on
inducements from suppliers and contractors. The Working
Group agreed that it would be sufficient to deal with the
problem by making it clear that the Model Law regulated
acquisition in return for payment. A view was expressed
that this might be accomplished by using an expression
along the lines of "acquisition for compensation".

147. A question was also raised regarding the definition
of "goods" as earlier agreed on by the Working Group. It
was noted that this definition only gave examples of objects
that could be regarded as goods and provided the enacting
State with the option of adding to the list of examples. It
was suggested that, considering that the definition of "ser
vices" included everything that was neither goods nor con
struction, it would be preferable to have a definitive defi
nition of goods, so as to avoid two open-ended definitions.
It was therefore suggested that a definition of goods could
provide as follows:

"'Goods' means objects of every kind and description
including raw materials, products, and equipment, and
objects in solid or gaseous form, and electricity and in
cludes services incidental to the supply of the goods if
the value of those incidental services does not exceed
that of the goods themselves."

148. The Working Group decided to consider this pro
posal further at its next session.

149. The view was again expressed that, considering that
the present formulation of article 39 bis included various
methods that involved negotiations, including negotiations
as provided for under article 38, it should be possible to
limit procurement of services to be carried out only by
means of either tendering or article 39 bis. It was pointed
out that this would have the benefit of simplifying the
Model Law by precluding the availability of all the other
methods and also article 39 bis for procurement of services.
A view was expressed that the Working Group would have
another opportunity to review the matter at the next session.

150. It was also suggested that the Secretariat should
consider where the new article should be located, bearing
in mind that it would now provide the preferred method for
procurement of services.

151. A view was expressed that the Guide to Enactment
should mention that, as an enacting technique, some States
may consider putting the general principle in the law itself
and leaving the more detailed rules for the procurement
regulations.

V. FUTURE WORK

152. Views were strongly expressed that there would be
need to hold an additional meeting of the Working Group
so as to consider the outstanding issues before presenting a
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final draft text to the Commission at its twenty-seventh
session. It was noted that the next session of the Working
Group was scheduled to be held in New York from 14 to
25 March 1994. It was stated that it would otherwise be
impossible to report to the Commission on the basis of the
work done at the present session.

153. A suggestion was also made that consideration should
be given as to how the Model Law should be presented in
its final form. In this regard, support was expressed for

presenting a consolidated text including both the Model
Law and the Guide to Enactment in which the articles of
the Model Law would be followed by the sections of the
Guide in which they are discussed. It was also noted that
a list of the amendments to the Model Law to cover ser
vices would be a useful tool for States that had already
adopted legislation based on the Model Law. It was, how
ever, pointed out that the form in which the final text of
the Model Law will be presented was dependent on the
availability of sufficient financial resources.

B. Working paper submitted to the Working Group on the New International Economic Order
at its sixteenth session: Draft model legislative provisions on procurement of services:

note by the Secretariat

(A/CN.9/WG.V/WP.38) [Original: English]
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INTRODUCTION

l. The Working Group commenced its work on the
topic of procurement at its tenth session, held from 17 to
25 October 1988, and devoted its eleventh to fifteenth
sessions to the preparation of the Model Law on Procure
ment of Goods and Construction (the reports of the tenth to
the fifteenth sessions are contained in documents NCN.9/
315,331,343,356,359 and 371). At its tenth session, the
Working Group decided to limit the Model Law, at least
initially, to the procurement of goods or construction and
not to deal at that stage with the procurement of services
(NCN.9/315, para. 25). The UNCITRAL Model Law on
Procurement of Goods and Construction was adopted by
the Commission at its twenty-sixth session (Vienna, 5-23
July 1993).1

2. At the twenty-sixth session, the Commission had be
fore it a note prepared by the Secretariat on possible future
work on the procurement of services (NCN.9/378/Add.1).
The note addressed: the desirability and feasibility of pre
paring model legislative provisions on the procurement of
services; the main differences between procurement of ser
vices and procurement of goods or construction; and the
possible contents of model legislative provisions on the
procurement of services. In its annex, the note presented
the proposed text of possible amendments and supplements

'Official Records of the General Assembly, Forty-eighth Session,
Supplement No. 17 (N48/17l, annex 1.

to the UNCITRAL Model Law on Procurement of Goods
and Construction that would be designed to expand its
scope to cover the procurement of services.

3. After deliberation, the Commission decided that the
Working Group should proceed with the preparation of
draft provisions on the procurement of services. While dif
fering views were expressed as to the best possible way in
which to proceed in formulating the model provisions, it
was agreed that they should be presented in a manner that
would be suitable both for States that had adopted the
Model Law on Procurement of Goods and Construction
and for States considering simultaneous adoption for goods
and construction as well as for services.2

4. The present note contains proposed draft amendments
and supplements to the Model Law that would expand its
scope to also cover the procurement of services and that
represent an alternative to the possible approach presented
in the annex to document NCN.9/378/Add.l. The main
difference between the two proposals is that, while the pro
posal in document NCN.9/378/Add.1 is to add, in a chap
ter IV his to the Model Law, special evaluation procedures
to be applied when using tendering for procurement of
services, the alternative in the present note would maintain
tendering proceedings as they are and add to the provi
sions on request for proposals special evaluation proce
dures for procurement of services. This approach might be

2Jbid, paras. 261-262.
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considered preferable because, while tendering proceedings
can be used for the procurement of some services, in parti
cular services whose technical and quality parameters and
also those of the suppliers can be objectively measured and
specified, the procurement of many other types of services
would not be carried out by means of tendering proceed
ings. This is mainly because the tender-evaluation proce
dures in tendering might, in many cases, be considered not
well suited for the procurement of services where the
quality and abilities of the supplier are a more significant
evaluation factor than the price.

5. The request-for-proposals method in the Model Law
would also seem better suited for procurement of services
because it would allow the procuring entity to address the
request for proposals to a limited number of suppliers or
contractors, which is a common practice in the procure
ment, for example, of consultancy services. It also would
provide for advertisements to solicit expressions of interest
from suppliers or contractors not directly approached by
the procuring entity, but without imposing an obligation on
the procuring entity to pursue every single expression of
interest it received.

6. The present proposal provides various options to the
procuring entity as regards the method of evaluation and
selection of a supplier of services in request-for-proposals
proceedings. The proposed additional article 39 bis would
maintain the procedures in article 38 (request for propos
als) for the procurement of services except that it would
establish different evaluation procedures aimed at taking
into account the main differences in the evaluation proce
dures for goods and construction and for services. The
procedures for evaluation in article 39 bis would provide
for the establishment of a quality and technical threshold,
with the successful proposal being chosen from those pro
posals which attain an evaluation at or above the threshold
level. This would be done either through a price-based
competition, a competition based on a combination of the
technical quality and the price, or through negotiations with
the suppliers.

DRAFT AMENDMENTS AND ADDITIONS TO
THE UNCITRAL MODEL LAW ON PROCUREMENT

OF GOODS AND CONSTRUCTION TO
ENCOMPASS PROCUREMENT OF SERVICES

1. Change the title of the Model Law to read
"UNCITRAL Model Law on Procurement".

2. In article 2(a), add services to the definition of "pro
curement" and delete the reference to "incidental services"
so that the definition of "procurement" would read as fol
lows:

"'Procurement' means the acquisition by any means, in
cluding by purchase, rental, lease or hire purchase, of
goods, construction or services."

3. In article 2(c), add a reference to "incidental services"
to the definition of "goods" as follows:

"'goods' includes raw materials, products, equipment
and other physical objects of every kind and description,
whether in solid, liquid or gaseous form, and electricity,

and includes services incidental to the supply of the
goods if the value of those incidental services does not
exceed that of the goods themselves."

Comment: In view of the deletion of the reference to in
cidental services from the definition of "procurement", the
effect of this addition is to enable the procuring entity to
procure incidental services that are an integral part of a
contract for the procurement of goods in accordance with
the provisions in the Model J:.:,aw that regulate the procure
ment of goods rather than in accordance with the provi
sions on the procurement of services. Such a reference to
incidental services is already found in the definition of
"construction".

(Note to the Working Group): The Working Group might
wish to consider providing a definition of services, espe
cially if the Model Law were to contain provisions appli
cable only to the procurement of services. One approach to
the definition would be to provide that the term "procure
ment of services" covers products that are neither goods
nor construction. This, for example, would seem to be the
effective meaning of the term "public service contracts"
under the European Community Directive on the Coordina
tion of Procedures for the Award of Public Service Con
tracts (Directive EEC 92/50). Another approach might be
to provide a blank space in the Model Law in which the
enacting State would provide its own definition or listing of
what are to be treated as services in its jurisdiction. This
would provide flexibility, since some products might be
treated as services in some States and not in others, while
also providing for transparency, since the enacting State
would be called upon to indicate in its legislation what
would be regarded as services.

4. Except in the articles mentioned in paragraph 5 here
under, make the following changes throughout the Model
Law:

(i) where the words "goods or construction" are fol
lowed by the words "to be procured", replace the words
"goods or construction to be procured" by the word "pro
curement";

(ii) where the words "goods or construction" are not
followed by the words "to be procured", replace the words
"goods or construction" by the words "the procurement".

5. Add the words "or services" after the word "goods" in
articles 19(1), 20(1)(d) and 23(1)(c), and, in articles l8(a)
and 25(g), after the word "construction". In article 20(1)(a),
(b) and (c), replace the words "goods or construction" by
the words "goods, construction or services".

6. In article 9(2), add a reference to article 39 bis (5)(c)(i),
(ii) and (iii), so as to cover those communications in the
procurement of services to which article 9(2) would be
applicable.

7. In articles 19(1) and 40(1), add the words "or ser-
vices" after the word "goods".

Comment: This would enable the procuring entity to use,
for procurement of services, the request-for-quotations
method currently found in the Model Law.
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8. In article 23 (1)(b), add the words "or a description of
the services to be procured" after the words "to be effec
ted".

9. In article 38, add a paragraph (7) bis as follows:

"(7) bis. In the procurement of services, in place of the
procedures provided for in paragraphs (7), (8) and (9) of
article 38, the procuring entity shall evaluate the propo
sals in accordance with article 39 bis."

Comment: The effect of this addition would be to apply
the evaluation procedures in article 39 bis to the procure
ment of services by means of request for proposals, in
place of the evaluation procedures provided for in article
38(7), (8) or (9), which would then only be used for the
procurement of goods and construction.

(Note to the Working Group) The Working Group may
wish to consider whether the conditions for use of request
for proposals as set out in article 17(1) are broad or flexible
enough to encompass the types of cases in procurement of
services for which tendering proceedings would not be the
preferred method of procurement.

10. Add an article 39 bis as follows:

"Article 39 bis Evaluation of proposals for procure
ment of services

(1) In evaluating proposals in the procurement of ser
vices, the procuring entity shall apply only the criteria
referred to in article 38(3).

(2) (a) The procuring entity shall establish a threshold
level with respect to quality and technical aspects that
the proposals shall have to attain in order to merit fur
ther consideration under paragraph (3) of this article.

(b) Without considering the price of the proposals,
the procuring entity shall rate each proposal in accor
dance with the factors for evaluating the proposals as set
forth in article 38(3) and the relative weight and manner
of application of those factors as set forth in the request
for proposals. The procuring entity shall then rank the
proposals in accordance with the ratings.

(3) (a) The procuring entity shall then compare the
proposals that have attained a rating at or above the
threshold level established in accordance with para
graph (2)(a) of this article.

(b) The successful proposal shall be either:
(i) the proposal with the lowest price; or
(ii) the proposal with the highest combined

evaluation of the price, and of technical
capacity as rated in accordance with para
graph (2)(b) of this article; or

(iii) the proposal which the procuring entity
selects after negotiations in accordance
with paragraph (4) of this article.

(4) (a) The procuring entity may engage in nego
tiations with suppliers and contractors as a means of
ascertaining the successful proposal in accordance with

paragraph (3)(b)(iii) of this article if it has so specified
in the request for proposals.

(b) (i) Any negotiations between the procuring
entity and a supplier or contractor shall be
confidential.

(ii) Subject to article 11, one party to the nego
tiations shall not reveal to any other person
any technical, price or any other informa
tion relating to the negotiations without the
consent of the other party.

(c) The procuring entity shall:
(i) invite for negotiations on the price or other

aspects of its proposal the supplier or con
tractor that has attained the highest rating in
accordance with paragraph (2)(b) of this
article;

(ii) inform the suppliers or contractors that
attained ratings above the threshold level
that they may be considered for negotiation
if the negotiations with the suppliers or
contractors with higher ratings do not result
in a procurement contract;

(iii) inform the other suppliers or contractors that
they did not attain the required threshold
level;

(iv) if it appears to the procuring entity that the
negotiations with the supplier or contractor
invited pursuant to paragraph (4)(c)(i) of
this article will not result in a procurement
contract, inform that supplier or contractor
that it is terminating the negotiations.

(d) The procuring entity shall then invite for nego
tiations the supplier or contractor that attained the second
highest rating; if the negotiations with that supplier or
contractor do not result in a procurement contract, the
procuring entity shall invite the other suppliers or con
tractors for negotiations on the basis of their ranking
until it arrives at a procurement contract or rejects all
remaining proposals."

Comment: Article 39 bis is meant to take account of the
fact that, in many cases, the major factor in the examination
and evaluation of proposals in the procurement of services
is the technical competence and ability of the supplier or
contractor. The establishment of a threshold level enables
the procuring entity to, in particular, apply a price-based
criterion for the evaluation of the proposals in those cir
cumstances where it is appropriate to do so.

The procuring entity is presented with three options as
to how to select the successful proposal. The first option,
in paragraph (3)(b)(i), is presented because, if the qualifi
cation threshold is set at a sufficiently high level, then all
those suppliers or contractors that attain a rating at or
above that level would in all probability be able to provide
the services needed by the procuring entity at more or less
the same level of quality. This would permit the procuring
entity to subject those proposals to a straightforward price
competition.

In the second option, as set out in paragraph (3)(b)(ii),
the procuring entity would, using a pre-disclosed formula,
weight the technical aspects of the proposals, weight the
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price of the proposals as a separate criterion, and then
combine the results of the evaluations according to the two
weighted criteria in rating each proposal. It would then
compare the ratings of the proposals on the basis of the
combined evaluations, and the proposal with the highest
combined rating would be the successful one.

While paragraphs (3)(b)(i) and (3)(b)(ii) do not envisage
negotiations, under the procedures in paragraph (3)(b)(iii)
the procuring entity may negotiate with suppliers so as to
ascertain the successful proposal. Such negotiations are to
be conducted in accordance with paragraph (4) of this
article.

It would appear that negotiation to ascertain the success
ful proposal as now set out in paragraph (3)(b)(iii) is com
monly used in the procurement of consultancy services.
Paragraph (4) aims at ensuring that the negotiations are fair
to both the procuring entity and the suppliers and contrac
tors. It provides for confidentiality and respect for the rank
ing in the technical rating, while leaving the procuring
entity some flexibility in detennining which supplier or
contractor best meets its needs.

(Note to the Working Group): It is, however, conceivable
that under certain circumstances the procuring entity may
wish to negotiate with a number of suppliers so as to enable
them to submit their best and final offers before a final
evaluation. This is not provided for in article 39 bis, where
the negotiations under paragraph (4) may only be held with
one supplier at a time with the intention of entering into a
procurement contract. The Working Group may wish to
consider whether to provide for such broader negotiations,
prior to the evaluation procedures provided under article 39
bis.

11. In article 42(2), add a subparagraph (e) bis as follows:

H(e)bis a selection of the method of evaluation in
the procurement of services pursuant to article 39 bis;"

Comment: This would exempt the selection of the evalua
tion procedure by the procuring entity from the review
procedures.

(Note to the Working Group)

(i) Paragraph (1) of article 39 bis states that the pro
curing entity may only apply those criteria that are provided
for in article 38(3). The assumption here is that those
criteria that are peculiar to the procurement of services, in
particular the experience and qualifications of the supplier
and of the personnel proposed to provide the services, are
covered by the criterion in article 38(3)(a) which refers to
the managerial and technical competence of the supplier.
The Working Group may, however, wish to consider
whether it would be necessary to expand the criteria in
article 38(3) in order to take into account the specific
requirements peculiar to the procurement of services;

(ii) In the evaluation procedures, there is no provision on
the application of margins of preference for domestic sup
pliers or contractors for the procurement of services. The
assumption is that, if the procuring entity wishes to apply
margins of preference, it could so specify in the request for
proposals. However, a narrow interpretation of the criteria
in article 38(3) and of their manner of application in article
39 bis might not lead to this conclusion. The Working
Group may therefore wish to consider whether to provide
expressly for the application of margins of preference in the
evaluation of the proposals for the procurement of services;

(iii) The Working Group may also wish to consider
whether, considering that article 39 bis establishes an
evaluation procedure that is carried out in two stages (by
first considering and evaluating the technical aspects of the
offer before considering the price) and considering that
paragraph (4) provides for negotiation as a procedure for
evaluation in the procurement of services through request
for proposals, there is a need to maintain two-stage ten
dering or competitive negotiations as methods that may be
used for procurement of services.

C. Report of the Working Group on the New International Economic Order on the work
of its seventeenth session (New York, 14-25 March 1994)
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INTRODUCTION

1. At its nineteenth session, in 1986, the Commission
decided to undertake work in the area of procurement as a
matter of priority and entrusted that work to the Working
Group on the New International Economic Order. The

Working Group commenced its work on this topic at its
tenth session, held from 17 to 25 October 1988, by consi
dering a study of procurement prepared by the Secretariat
(NCN.9fWG.vfWP.22). It devoted its eleventh to fifteenth
sessions to the preparation of the Model Law on Procure
ment of Goods and Construction (the reports of the tenth to



Part Two. Studies and reports on specific subjects 61

fifteenth sessions are contained in documents NCN.9/315,
331,343,356,359 and 371). The Working Group decided
that it would be preferable to first finalize provisions for
the procurement of goods and construction before elabo
rating such provisions for the procurement of services (N
CN.9/3 15, para. 25). A principal reason for this decision
was that certain aspects of the procurement of services
are governed by different considerations from those that
govern the procurement of goods and construction. The
UNCITRAL Model Law on Procurement of Goods and
Construction was adopted by the Commission at its twenty
sixth session (Vienna, 5-23 July 1993).

2. At that twenty-sixth session, on the basis of a note on
possible future work on the procurement of services pre
pared by the Secretariat (NCN.9/378/Add.l), the Commis
sion agreed to undertake work in the area and entrusted the
preparation of draft model legislative provisions on the
procurement of services to the Working Group. The Com
mission agreed that the Working Group should finalize its
work on draft model provisions on procurement of services
in time for consideration by the Commission at its twenty
seventh session.

3. At its sixteenth session held at Vienna from 6 to 17
December 1993, the Working Group reviewed the Model
Law in order to identify possible amendments that would
enable the Model Law to encompass procurement of ser
vices. The Secretariat was requested to prepare a revised
version of the Model Law reflecting the deliberations and
decisions that had taken place.

4. The Working Group, which was composed of all
States members of the Commission, held its seventeenth
session in New York from 14 to 25 March 1994. The
session was attended by representatives of the following
States members of the Working Group: Argentina, Bul
garia, Canada, China, France, Germany, Iran (Islamic
Republic of), Japan, Morocco, Nigeria, Poland, Russian
Federation, Saudi Arabia, Slovakia, Spain, Thailand, Togo,
Uganda, United Kingdom of Great Britain and Northern
Ireland and United States of America.

5. The session was attended by observers from the fol
lowing States: Colombia, Cyprus, Holy See, Mongolia,
Myanmar, Panama, Republic of Korea and Switzerland.

6. The session was also attended by observers from the
following international organizations: Asian-African Legal
Consultative Committee (AALCC), Inter-American Devel
opment Bank and International Bar Association (IBA).

7. The Working Group elected the following officers:

Chairman: Mr. David Moran Bovio (Spain)

Rapporteur: Mr. Abbas Safarian (Islamic Republic of
Iran)

8. The Working Group had before it the following docu
ments:

(a) Provisional agenda (NCN.9IWG.VIWP.39);

(b) Draft amendments to the UNCITRAL Model Law
on Procurement of Goods and Construction to incorporate
procurement of services (NCN.9IWG.VIWP.40);

(c) Report of the Working Group on the New Interna
tional Economic Order on the work of its sixteenth session
(NCN.9/389);

(d) Procurement of services: Note by the Secretariat
(NCN.9/378/Add.l);

(e) Procurement: draft model legislative provisions on
procurement of services: Note by the Secretariat (NCN.9/
WG.VIWP.38);

if) UNCITRAL Model Law on Procurement of Goods
and Construction;!

(g) Guide to Enactment of UNCITRAL Model Law on
Procurement of Goods and Construction (NCN.9/393).

9. The Working Group adopted the following agenda:

1. Election of officers.
2. Adoption of the agenda.
3. Model legislative provisions on procurement of

services.
4. Other business.
5. Adoption of the report.

I. DELIBERATIONS AND DECISIONS

10. The Working Group reviewed the draft amend
ments to the UNCITRAL Model Law on Procurement of
Goods and Construction designed to encompass procure
ment of services as set forth in the text of document N
CN.9IWG.IVIWP.40. After concluding its deliberations, the
Working Group requested the drafting group to prepare a
draft revised version of the Model Law reflecting the deli
berations and decisions that had taken place. The delibera
tions and decisions of the Working Group are set forth
below in chapter n of the present report. The report of the
drafting group containing the text of the draft UNCITRAL
Model Law on Procurement of Goods, Construction and
Services as agreed by the Working Group is set forth in the
annex to the present report.

n. CONSIDERATION OF DRAFT AMENDMENTS
TO THE UNCITRAL MODEL LAW ON

PROCUREMENT OF GOODS
AND CONSTRUCTION

General remarks

11. The Working Group commenced its work by con
sidering further the question of the form of the model statu
tory provisions on procurement of services, a matter that
had been considered but not finally disposed of at the six
teenth session (NCN.9/389, para. 11). In that regard, the
view was expressed that the mandate of the Working
Group, in particular the possible desire of some enacting
States to have a free-standing model dealing with procure
ment of services,2 would best be fulfilled by the formula
tion of a completely free-standing model law dealing
exclusively with the procurement of services. It was stated

lOjficial Records of the General Assembly, Forty-eighth Session,
Supplement No. 17 (N48/17J, annex 1.

2Ibid., para. 262.
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that such an approach would have the advantage of under
scoring the distinct and more complex character of much of
the procurement of services. It was also suggested that a
separate treatment would limit any adverse effect on the
impact and clarity of the existing Model Law in the spheres
of goods and construction. Another possible benefit cited
was that completely separate treatment would avoid the
added appearance of complexity that might result from an
attempt to interpolate provisions on services into the exist
ing Model Law.

12. While recognizing the concerns underlying the above
proposal of separate treatment, the Working Group decided,
as it had at the sixteenth session, that the consolidated
approach reflected in the draft text before it was preferable
for a number of reasons. Beyond the concern that the pro
posed separate approach would not be advisable or feasible
in view of the limited time available, a number of other
grounds were cited for the decision. Those included that, at
the national level, many if not most States traditionally
dealt with procurement of goods, construction and services
in a consolidated legal text, a practice that was likely to
continue and of which the Model Law needed to take
account. It was suggested that to do otherwise would leave
such States with insufficient guidance and would open a
window for perhaps unnecessary and harmful departures
from the principles embodied in the Model Law. The deci
sion of the Working Group in favour of a consolidated
approach was also grounded in a recognition that most of
the provisions of the Model Law were in substance also
applicable to the procurement of services, a factor that
would render the provisions in a separate model for ser
vices largely redundant of the Model Law.

13. With regard to a possible desire by some enacting
States for a separate treatment of procurement of goods or
construction and of procurement of services, it was under
stood that the revised text being prepared would leave intact
the Model Law as it had been adopted by the Commission
and recommended by the General Assembly, with a scope
limited to procurement of goods and construction.

14. Notwithstanding its preference for a consolidated
model statute dealing with goods, construction and services,
the Working Group felt that the concerns that had been
raised with regard to such an approach needed to be
addressed by a more distinct treatment of procurement of
services within the Model Law than was apparent in the
draft text before it, which reflected the approach agreed
upon at the sixteenth session. It was agreed that such a
more distinct, clearer treatment of services could be
achieved by including in the Model Law a separate chapter
dealing with procurement of services, an approach that had
been suggested at earlier stages (see the proposal in N
CN.9/378, and the discussion at the sixteenth session re
ported in NCN.9/389, para. 11).

15. The Working Group noted that its decision on the
contents of the separate chapter, as well as the identifica
tion of the provisions that would be applicable to the pro
curement of goods or construction as well as to the pro
curement of services, would have to be considered as part
of the article-by-article review of the draft amendments to
the Model Law in which the Working Group was about to

engage. There was general agreement, however, that the
separate chapter would at the least have to contain the
special procedures of request for proposals for the procure
ment of services, currently set forth in article 39 his. It was
noted that it might be helpful to divide that currently
lengthy provision into several shorter articles. As had been
decided at the sixteenth session (NCN.9/389, paras. 37-44),
the procedure in article 39 bis would continue to be the
preferred method for procurement of services, except in
cases falling within the conditions for use of tendering in
the case of services, or in cases subject to procurement by
other methods. It was not clear at that stage of the delibera
tions, however, whether that aspect should be dealt with in
articles 16 and 17 of chapter 11, or as a part of the separate
chapter on· services.

Title

16. The Working Group considered further whether the
expanded text should be entitled simply "UNCITRAL
Model Law on Procurement", or whether it would be pre
ferable to use a more explicit title, "UNCITRAL Model
Law on Procurement of Goods, Construction and Ser
vices". A concern was raised that the shorter reference,
only to "procurement", was unclear and would create un
certainty, since a model statute had already been adopted
by the Commission dealing with procurement, albeit with
procurement of goods and construction and not of services.
The concern was raised in particular that such a general
title might compound an impression that the Model Law
covered transactions not intended to be covered, an impres
sion that might already be drawn from the open-ended
nature of the definition of "services" in article 2 (d bis). A
countervailing view was that a simple reference would
accurately reflect the scope of the Model Law.

17. The suggestion was also made that, in order to avoid
confusion with the existing Model Law on Procurement of
Goods and Construction, it might be more appropriate to
reflect the full contents of the revised Model Law that
would contain provisions on services by using the title
"UNCITRAL Model Law on Procurement of Goods, Con
struction and Services". A suggestion to differentiate the
revised Model Law by referring to its year of adoption was
objected to on the grounds that, in some jurisdictions, legis
lation was not referred to by year of adoption, unless it was
superseding earlier legislation on the same subject-matter.

18. Noting that similar questions of terminology would
arise at other points in the Model Law, beginning with the
preamble, the Working Group decided to defer a decision
on the title. The Working Group also noted the observation
that the Guide to Enactment should include an explanation
in this context of the drafting history and scope of the
Model Law.

Preamble

19. In the light of concerns similar to those raised in the
discussion of the title, the Working Group expressed a
preference, in both the chapeau and subparagraph (c), for
the expression "procurement of goods, construction and
services", rather than for the shortened reference just to
"procurement".
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Chapter I. General provisions

Article 1. Scope of application

20. It was pointed out that in the Guide to Enactment,
there should be a very clear explanation as to why the
Working Group decided that it would not be practicable to
indicate the types of procurement that would not be subject
to the Model Law and that it should be left to States to
specify any such procurement in their law or in the pro
curement regulations. It was stated that the principal reason
behind this decision was that States differed significantly in
regard to the types of acquisitions that were not subject to
public procurement rules.

21. A suggestion was made to delete the word "all" in
paragraph (1). It was explained in support of the proposal
that that word might be misleading since the intention was
not to make each and every procurement subject to the
Model Law. The proposal was referred to the drafting
group.

Article 2. Definitions

Subparagraph (a) ("procurement")

22. A view was expressed that the words "for compensa
tion" did not properly reflect the intended limitation in the
definition and that it might be preferable to use the words
"for reward". It was, however, pointed out that the limita
tion of the definition of procurement to cases involving
payment was not proper; it was suggested instead that the
nature of the procurement should determine whether it
would be excluded from the Model Law. The Working
Group therefore decided to define procurement as "acquisi
tion by any means of goods, construction or services".

Subparagraph (b) ("procuring entity")

23. No changes were suggested with regard to subpara
graph (b).

Subparagraph (c) ("goods")

24. It was noted that, in the definition of "goods", the
word "including" appeared twice and that the drafting
group should consider a formulation that avoided this repe
tition. A suggestion was made that using such words as
"and includes" could solve the problem.

Subparagraph (d) ("construction")

25. It was pointed out that the reference to incidental
services in the procurement of construction should be
aligned with the reference to incidental services in the pro
curement of goods. This would make it clear that the value
of the incidental services would have to be lower than that
of the construction, if the procurement contract was still to
be considered as one of construction.

Subparagraph (d bis) ("services")

26. A number of concerns were raised regarding the defi
nition of services as found in subparagraph (d bis). One of
the concerns was that the definition was very broad and

probably encompassed more than was intended. The acqui
sition of real estate, purchase of intellectual property rights
and public employment contracts were given as examples
in this regard. One remedial suggestion was to specifically
exclude the acquisition of real estate and public service
contracts from the Model Law, either in article 1 or in
the definition of services. In opposition to this suggestion,
it was pointed out that the Working Group had already
decided that, except for procurement involving national
defence or security, no other specific exclusions would be
made in the Model Law and that any other exclusions
could be made by the enacting State under article 1.

27. Objections were also raised with regard to the use of
the word "product" to define services, as it was seen to be
overly oriented towards tangible goods. The word "any
thing" was also not generally acceptable for similar reasons.

28. Various proposals were made as to how to deal with
the problems raised. One proposal was to append an annex
to the Model Law listing either services to which the Model
Law would apply, or perhaps listing instead those to which
it would not apply. That proposal did not receive support as
it was found to be overly complicated and difficult to im
plement. It was also stated that the Working Group had
already decided not to make references to any specific
types of services in the Model Law. A suggestion to delete
the definition also did not receive support on the basis that
this could leave a gap which might lead to uncertainty as
to the scope of application of the Model Law. A proposal
that received some support was to define "procurement of
services" as opposed to defining "services" themselves. It
was suggested that such a definition could read as follows:
"procurement of services" means any act of procurement
which is not the procurement of goods or construction.
That proposal was, however, also not generally acceptable
as it might raise a drafting anomaly since there was already
a definition of "procurement". It was suggested that that
concern might be addressed by including a separate para
graph in article 2 stating that, for the purposes of the Model
Law, a reference to procurement of services meant any act
of procurement that was not the procurement of goods or
construction. That suggestion did not receive sufficient
support.

29. Another approach proposed was to provide some
examples of what could be considered as services and to
leave it to the enacting States to refer to additional catego
ries of services if it so wished. Such an approach, however,
was objected to as it involved making reference to specific
services, something which the Working Group had decided
to avoid. Yet another proposal was to make provision for
the enacting State to stipulate in the law the categories of
services that would be covered under its law. That proposal
also did not receive sufficient support as it did not provide
an actual definition and could have the unintended effect of
providing enacting States with the possibility of further
limiting the scope of application of the Model law.

30. It was observed that the intention of the Working
Group should be to provide a simple definition to the effect
that any procurement that did not involve the procurement
of goods or construction would be a procurement of ser
vices. It was therefore proposed that such a definition could
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read as follows: "'services' means any object of procure
ment other than goods or construction". This could be
coupled with a clarification in the definition of "goods"
that goods meant physical objects. It was pointed out, how
ever, that it might not be appropriate to refer to physical
objects in the definition of "goods" as this might lead to
confusion as to whether some goods, for example electri
city, were physical objects. Apart from that concern, the
latter proposal was found to be generally acceptable and
was referred to the drafting group.

Articles 3-5

31. No comments were made on articles 3-5, entitled:
"International obligations of this State relating to procure
ment [and intergovernmental agreements within (this
State)]"; "Procurement regulations"; "Public accessibility
of legal texts".

Article 6. Qualifications of suppliers
and contractors

Paragraph (1)

32. The Working Group exchanged views on the words
"necessary professional qualifications, professional and
technical competence". One view was that the expression
might be shortened for purposes of economy in drafting by
removing the adjectives "professional" and "technical".
However, the Working Group affirmed the decision taken
at the sixteenth session to include wording along the above
lines (NCN.9/389, paras. 84 and 85). It was further agreed
that the expression should be partially modified by re
placing the words "necessary professional qualifications"
by the words "necessary professional and technical qualifi
cations".

33. The Working Group noted an observation that the
Guide to Enactment might usefully explain that the ex
pression "possess ... personnel" was not intended to indi
cate the manner in which suppliers and contractors should
engage personnel, since in particular it was not meant to
suggest that suppliers and contractors could not hire spe
cialized staff in response to the award of a procurement
contract in order to carry out that contract.

Paragraphs (2)-(4)

34. No comments were made on paragraphs (2)-(4).

Paragraph (5)

35. A view was expressed that the proviso at the end of
the paragraph, prohibiting discriminatory measures that
were not objectively justifiable, needed to be strengthened
in order to remove obstacles to participation by service
providers in procurement proceedings. A specific example
cited was the case of "establishment" requirements, which
required suppliers and contractors to establish a business
entity in the State of the procuring entity or to hold assets
there. The concern was expressed that the notion "not
objectively justifiable", while not objectionable in itself,
would not be universally understood as dealing with obsta
cles that might be encountered by service providers. For

example, the question was raised whether the mere fact
that an obstacle to participation such as an establishment
requirement was enshrined in the law would render the
requirement "objectively justifiable".

36. The prevailing view was that the Model Law should
not venture any further into the matter beyond what was
stated in the existing wording and that to do so would
exceed the scope of the Model Law. It was pointed out in
support of the prevailing view that important questions of
public policy and protection of the public interest might
underlie requirements imposed on service providers, for
example, that insurance or financial companies maintain a
requisite amount of assets within the jurisdiction of the
enacting State.

37. As to the drafting of the remainder of paragraph (5),
a proposal was made to delete the words "with respect to
the requirements" as unnecessary. That suggestion was
referred to the drafting group.

Article 7. Prequalification proceedings

Paragraphs (1) and (2)

38. No comments were made on paragraphs (1) and (2).

Paragraph (3)

39. The Working Group noted that paragraph (3) had
been modified in response to the decision at the sixteenth
session to review the paragraph in view of the fact that the
provisions on prequalification proceedings were meant to
have general applicability, irrespective of the method of
procurement (NCN.9/389, para. 90). It was observed that
the modified version referred, in addition to tendering pro
ceedings, to request-for-proposals proceedings and to the
special procedures for services under article 39 his, though
not to competitive negotiation. Questions were raised as to
whether the provisions of paragraph (3) should be assumed
to have across-the-board applicability to methods of pro
curement other than tendering, in particular since some
of the information that was required to be included in pre
qualification documents in the context of tendering pro
ceedings would not necessarily be relevant or available in
the context of those other methods of procurement, in par
ticular competitive negotiation. One suggestion for dealing
with these considerations was to retain the availability of
prequalification proceedings for methods of procurement
other than tendering, but to exclude the mandatory applica
tion of paragraph (3) to prequalification in the context of
those other methods. The Working Group formed a small
working party to consider that proposal and deferred a
decision on paragraph (3). (The decision of the Working
Group on the latter question is reflected in article 7(3) in
the annex.)

40. As a matter of drafting, it was pointed out that the
reference in paragraph (3)(a)(ii) to article 38(4)(a) should
be to article 38(4) as a whole. It was also suggested that in
the same provision the reference to "request for proposals"
should instead be a reference to "request-for-proposals pro
ceedings".
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Article 8. Participation by suppliers or contractors

41. No comments were made on article 8.

Article 9. Form of communications

42. It was noted that the reference in paragraph (2) to
article 33(3) should be changed to refer to article 11 bis (3).
It was also noted that it might be necessary to include men
tion of certain communications pursuant to article 39 bis,
depending upon the result of the deliberations concerning
that article.

Article 10. Rules concerning documentary evidence
provided by suppliers and contractors

43. No comments were made on article 10.

Article 11. Record of procurement proceedings

44. It was suggested that the current formulation failed
to meet the concern that had been raised earlier that para
graph (1)(d) seemed to give undue prominence to the price
(AlCN.9/389, para. 33), since, for example, in requests for
proposals and competitive negotiations some suppliers and
contractors would not have the opportunity to present a
best and final offer containing a price. It was suggested in
response, however, that, since article 11 was essentially a
record-keeping provision, in those instances where a tender,
proposal or offer did not involve a price, there could be no
obligation to record a price. It was suggested that the draft
ing group consider using words such as "if known," in
relation to the price. It was also agreed that the drafting
group should replace the words "price-determining for
mula" with words that better described those instances
where the tender, proposal, offer or quotation did not con
tain a price but contained a mechanism by which the price
would be calculated.

45. It was noted that the cross-reference in paragraph
(1)(e) to article 39 bis (5)(e) should be to article 39 his
(4)(c), and that the cross-references in paragraph (1)(f) to
article 33 and 33(1) should be to article 11 his and 11 bis
(1), respectively.

Article 11 bis. Rejection of all tenders,
proposals or offers

46. No comments were made on article 11 bis.

Article 11 ter. Entry into force of the procurement
contract

47. A proposal was made for the deletion of para
graph (2), which provided that the procuring entity should
disclose the manner of entry into force of the procurement
contract in the documents for solicitation of proposals,
offers or quotations. It was pointed out that this proposal
would actually entail the deletion of article 11 ter in its
entirety, since paragraph (1) merely referred to article 35.
In support of the proposal, it was stated that, since entry

into force of procurement contracts awarded using methods
of procurement other than tendering would be governed by
local law, the procuring entity should not be burdened with
notifying details of law. It was also suggested that procur
ing entities would comply with any such requirement by
including only a general reference to local law, which
would be of little use to suppliers or contractors. In support
of the provision, it was recalled that the earlier delibera
tions of the Working Group had been aimed at an attempt
to have rules on entry into force that would apply to all
methods of procurement (AlCN.9/389, para. 142). It was
observed that, from the perspective of transparency, espe
cially for foreign suppliers and contractors, it would be
important for the information on entry into force of the
procurement contract to be disclosed and that this did not
necessarily entail an undue burden on the procuring entity.
After deliberation, the Working Group decided to defer a
decision on article 11 ter until it had reviewed article 39 his.
(For further discussion on article 11 ter, see paragraph 118.)

Articles 12 and 13

48. No comments were made on articles 12 and 13 en
titled: "Public notice of procurement contract awards", and
"Inducements from suppliers or contractors".

Article 14. Rules concerning description of
goods or construction

49. It was noted that a reference to services would be
added to the title.

Article 15. Language

50. It was noted that the words "goods or construction"
in subparagraph (b) would be replaced by the words
"goods, construction or services".

Chapter 11. Methods of procurement and
their conditions for use

Article 16. Methods of procurement

51. It was suggested that, consequent to the earlier deci
sion of the Working Group to have a chapter dealing exclu
sively with services, it might be necessary to restructure
chapter II in particular in view of the decision to add a
special chapter on services, and that such a restructuring
should be agreed on prior to the review of article 16.
Various proposals were made in that direction.

52. One proposal was to limit chapter II only to goods
and construction, and to deal in the special chapter on ser
vices with all aspects of procurement of services, reflecting
there the changes agreed on at the sixteenth session. A
variation of that proposal was to repeat, in the chapter on
services, all the provisions on conditions for use, appro
priately modified, for the methods of procurement current
ly available for goods and construction. However, that was
objected to as needlessly repetitious, since most of the pro
cedures would be virtually identical.
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53. Another proposal was to have a chapter dealing with
conditions for use for methods of procurement that would
be applicable to goods, construction and services, followed
by one chapter dealing with those procurement procedures
that would be common to goods, construction and services,
and by another chapter dealing with those procedures that
would be available only for services. The latter would
essentially consist of the procedures currently in article 39
bis.

54. In support of yet another approach, the view was
expressed that a desirable degree of simplicity might be
achieved by not making available for services competitive
negotiations or request for proposals, since the essential
elements of those two methods were already found in arti
cle 39 bis. This was objected to, however, on the basis that
those methods were substantially different from the proce
dures in article 39 bis. In particular, request for proposals
and competitive negotiations dealt with cases in which the
procuring entity did not know the nature of the technical
solution to its procurement needs, while article 39 bis was
geared to cases in which the procuring entity attached parti
cular weight to the qualifications and abilities of the service
provider. A suggestion to include wording applying to
services all the methods of procurement available for goods
and construction mutatis mutandis was also objected to on
the basis that it could lead to uncertainty and disputes.

55. After deliberation, the Working Group decided, rather
than to continue at that stage with considerations of the
form and content of chapter 11, to proceed to a discussion
of the contents of the separate chapter on services, in par
ticular article 39 bis. (The resumed discussion of article 16
is reported in paragraphs 85-95.)

Article [39J bis. [Request for proposals for servicesJ
[Special procedures for request for proposals for

servicesJ [Special procedure for procurement
of servicesJ

56. It was pointed out that the title of the article should
be formulated so as to avoid confusion with article 38 on
request for proposals for goods and construction. It was
also agreed to request the drafting group to divide the article
into a number of separate articles, while grouping those
articles in one section, a restructuring relevant to the ques
tion of titles. No final decision was reached, however, as to
whether to use the term "request for proposals for services"
or another formulation.

Paragraphs (1), (2) and (3)

57. A proposal was made that, in line with similar provi
sions on solicitation of tenders, it would be important to
provide for the publication of a notice of the intended pro
curement of services in advance of the distribution of the
request for proposals. The essential elements of that pro
posal were: publication of such a notice "[15] days" before
issuance of the request for proposals; requirements as to the
contents of such a notice; international publication of the
notice; issuance of the request for proposals or the pre
qualification documents and the charges for them, if any;
and the possibility of direct issuance of the request for
proposals and the prequalification documents to suppliers

or contractors who the procuring entity believed would be
interested in such a procurement, for which the procuring
entity might wish to employ mailing lists.

58. The Working Group agreed that there would be a
need to make provision for the issuance of such a notice.
There was, however, a prevailing view that such a provi
sion should not introduce any new elements that were not
provided for in the solicitation of tenders and that it should
be aligned as closely as possible with similar provisions in
the Model Law on tendering proceedings. Doubts were
raised in particular with regard to the time-limit for the
issuance of the notice and to the requirement that the pro
curing entity provide its telephone number in the notice and
the reference to direct solicitation, especially if it involved
the use of lists. After deliberation, the Working Group
agreed to delete those elements from the proposal and re
ferred it to the drafting group.

59. The Working Group accepted and referred to the
drafting group a suggestion that there should be a cross
reference in paragraph (2) to article 8, as another instance
in which the procuring entity might limit publication of the
invitation for proposals to domestic suppliers and contrac
tors. It was noted that a similar provision was found for
tendering in article 21(a).

60. A suggestion was made that, in paragraph (3), the
words "may disregard" were overly strict and that using
language such as "need not comply with" might be pre
ferable. The suggestion was accepted and referred to the
drafting group.

61. The view was expressed that, also in paragraph (3),
there was no need to list in such detail all those instances
in which the procuring entity could disregard paragraphs (1)
and (2). It was suggested that a provision referring to
"reasons of economy and efficiency" would be adequate.
In objection to that view, it was stated that the Working
Group and the Commission had restricted the usage of that
expression in other provisions and that, because of its
potential ambiguity, it would therefore not be appropriate
in the present case.

Paragraph (4)

62. Differing perspectives were aired as to the adequacy
of the treatment afforded by paragraph (4) to the contents
of the request for proposals, particularly when compared
with the much more comprehensive analogous provision
in tendering proceedings (article 25). One view was that,
since article 39 his represented the predominant method in
the procurement of services, a more comprehensive, rule
based approach would have to be followed that would lead
to a certain extent to the expansion of article 39 bis. At the
same time, the concern was raised that adding to the exist
ing provisions would make the Model Law appear more
complex and would have the unintended effect of discou
raging use of the procedures in article 39 his. Another fac
tor cited in favour of retaining the existing, more limited
approach was that the chapeau of paragraph (4) made it
clear, by using the words "at least", that there might have
to be additional information provided in the request for
proposals. A further observation was that some of the other
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parts of article 39 his might already allude to matters that
would have to be pre-disclosed to suppliers and contractors
in the request for proposals.

63. Apart from the concerns that had been raised as to
adding to the length of article 39 his, there was broad
agreement that much of the information required by article
25 to be included in solicitation documents in the context
of tendering should, by analogy, be included in the request
for proposals for services. Those elements of article 25 that
were said to be probably not relevant included subpara
graphs (1), (m), (p), and possibly (v). With regard to the
drafting of the current text of paragraph (4), there was
considerable sympathy for a suggestion to delete in sub
paragraph (h) the reference to the location of "delivery" of
services, and to refer instead merely to the location of the
"performance". It was felt that the current formulation,
though intended to address the concern about unnecessary
obstacles to participation by foreign service providers (N
CN.9/389, paras. 105-107), was not clear. It was also poin
ted out for the attention of the drafting group that, whereas
article 25(e) spoke of "factors", article 39 his spoke of
"criteria".

64. Various types of approaches were considered as to
the precise form that the expansion of the scope of para
graph (4) should take, approaches that differed in particular
as to the extent to which they would add to the length of
the provision. One relatively minimal approach was to in
clude in paragraph (4) merely an indication for the procur
ing entity that there might be additional elements to be
included in the request for proposals for services analogous
to the elements of article 25 not currently referred to in
paragraph (4). Such an approach, as well as other forms of
cross-referencing, were objected to on grounds of style. At
the other end of the spectrum of possible approaches was
the suggestion that the elements of article 25 that were by
analogy relevant to article 39 his should be listed in article
39 his. An approach occupying a more middle ground and
designed to avoid a substantial increase in the length of the
provision was to include a relatively compressed, summary
mention of other relevant elements to be included in the
request for proposals for services. As the latter type of
approach was considered to be of doubtful adequacy or
feasibility, the Working Group considered a proposal for a
more detailed version of paragraph (4), based essentially on
a recitation of the types of elements to be contained in
solicitation documents in tendering proceedings pursuant to
article 25.

65. While some hesitation was expressed concerning the
length of the proposed text and its ability to distinguish
adequately procurement of services, the Working Group
generally accepted the proposal and referred it to the draft
ing group. It was noted that the requirements in the propo
sal concerned essentially "ministerial" or "housekeeping"
types of basic information that would be relevant irrespec
tive of whether goods, construction or services were being
procured.

66. The Working Group noted for the attention of the
drafting group a number of concerns and questions that
had been raised, including: that the term "suppliers or con
tractors" should be used instead of "proposers"; whether

adequate notice of negotiation was built in for cases in
which a negotiation procedure was selected by the pro
curing entity pursuant to either paragraphs (12) or (13) of
article 39 his; the possible inappropriateness of using in
article 39 his the word "opening", as well as the concept of
"place" of opening of proposals, since those expressions
might connote aspects of public opening relevant to ten
dering proceedings, but not to the procedures in article 39
his; that words such as "where it is required that a price or
rate be given" might be added to the beginning of the refe
rence to price, so as to avoid giving undue prominence to
price and to avoid suggesting that price always would be a
criterion; that, to the extent possible and appropriate, the
formulation of the provisions under consideration should
be patterned on the analogous provisions for tendering in
article 25; the replacement of the term "request for pro
posals" by the term "solicitation documents", though that
suggestion did not appear to attain broad support.

Paragraph (5)

67. Various possible approaches were considered as to
whether the use of any or all of the evaluation criteria listed
should be mandatory or optional, and as to whether the
procuring entity should be permitted to apply criteria other
than those listed in paragraph (5). After pausing for some
time to consider possible grounds for making at least sub
paragraphs (a), (h) and (c) mandatory, the Working Group
affirmed that the intent of paragraph (5) was to limit the
scope of permitted criteria, without requiring the use in all
cases of all those criteria. Such an approach was felt to be
consistent with the Working Group's understanding of
other, similar provisions in the Model Law. It was felt that
the words "the criteria shall concern" at the end of the
chapeau did not adequately portray that understanding and
needed to be reviewed by the drafting group. The Working
Group was also of the view that it could usefully be made
clear already in paragraph (5), rather than waiting for para
graph (9), that the procuring entity was precluded from
applying criteria not predisclosed to suppliers or contrac
tors in the request for proposals.

68. Turning to the content of paragraph (5), a view was
expressed that subparagraph (d), which referred to possible
"socio-economic" evaluation criteria, could be deleted. The
Working Group was of the view, however, that such a pro
vision, which appropriately might not be found in an inter
national convention dealing with reciprocal trade benefits in
procurement, was an inevitable prerogative of States that
would invariably be recognized at the level of national law.
It was noted that for the same considerations a similar pro
vision had been included for tendering in article 32(4)(c)
(iii). A proposal to include a reference to approval by a
"designated authority" for the use of criteria listed in sub
paragraph (d) did not receive sufficient support. The Work
ing Group did agree, however, in particular for purposes of
symmetry with article 32(4)(c)(iv), to add as an additional
criterion in paragraph (5) national defence and security.

69. Suggestions referred to the drafting group included to
combine paragraph (6) with paragraph (5), and to review
the formulation of subparagraph (c), since it had been
pointed out that, literally speaking, the "price submitted"
was not itself the "criterion".
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Paragraph (6)

70. The Working Group agreed to refer to the drafting
group a suggestion that paragraph (6) should be combined
with paragraph (5).

Paragraph (7)

71. It was pointed out that paragraph (7)(a) did not spe
cify the period within which the procuring entity should
respond to requests for clarifications or the period of time
within which it was to transmit modifications of the request
for proposals to suppliers or contractors. It was further
pointed out that, in article 26, the issue of clarifications and
modifications of solicitation documents in tendering pro
ceedings was dealt with in more detail. A suggestion that
it would be preferable to align paragraph (7) with article 26
was accepted and referred to the drafting group.

Paragraph (8)

72. The Working Group accepted and referred to the
drafting group a suggestion that paragraphs (8) and (l4)
should be combined into one paragraph dealing with the
issue of confidentiality.

Paragraph (9)

73. Consequent to the decision that the requirement to
disclose criteria in the request for proposals should be in
paragraph (5), the Working Group was of the view that
paragraph (9) could be incorporated in paragraph (l0).

Paragraph (10)

74. A proposal was made that paragraph (to) should also
provide that the procuring entity may use a jury or panel of
outside experts in the selection process. In support of the
proposal, it was stated that selection of the successful
proposal by a panel of experts was a procedure that was
used in practice, particularly in the adjudication of "design
contests". It was pointed out that such a procedure was
provided for in the European Union Directive relating to
the coordination of procedures for the award of public
service contracts. It was suggested that such a provision
could be incorporated in the existing machinery of selec
tion and would not necessitate another method of selection
of the successful proposal. It was also suggested that a
provision on the matter in paragraph (l0) would be limited
to establishing norms governing the composition and im
partiality of the selection panels.

75. Various concerns were expressed, however, concern
ing the proposal. A view was expressed that there was no
need to have such a provision since, if the procuring entity
wished to use "design contests", it could do so under the
existing provisions of the Model Law. Another concern
raised was that having such a provision only in article 39
bis but not in the procurement methods for goods and con
struction would appear to limit the use of selection panels
to the procurement of services, which would be counter to
practice. Furthermore, it was stated, a distinction would
have to be made between those panels whose role was
merely advisory and those empowered to make a decision
that would be binding on the procuring entity, and also

between panels whose role would be limited to the aesthe
tic and artistic aspects of proposals and those that would
have a wider role.

76. After deliberation, the Working Group was of the
view that such a provision on selection by an outside panel
of experts should be included in paragraph (10), provided
it was limited to recognizing that the procuring entity had
the right to use impartial panels in the selection of propo
sals. A draft proposal generally along these lines was pre
sented and referred to the drafting group. Particular interest
was expressed in a formulation to the effect that "nothing
in the Model Law" prevented the use of impartial panels in
the selection process. (For further discussion on the use of
selection panels see paragraph 125.)

Paragraphs (11), (12) and (13)

77. The Working Group agreed that the word "shall" in
paragraphs (11), (12) and (13) was inappropriate as it
created the impression that the use of all three methods of
selection was required, when in fact the procuring entity
would only employ one of them. It was agreed that the
drafting group would craft a formulation that made clear
the optional nature of the methods of selection.

78. A concern was raised that, if in accordance with
paragraph (l3)(b) proposals were ranked only on the basis
of their technical and quality merits, some suppliers and
contractors would inflate the technical and quality aspects
of their proposals beyond what was needed by the pro
curing entity to meet its needs, so as to obtain a high rank
ing and thus be in a position to be first to negotiate with the
procuring entity. It was pointed out that this would place
the procuring entity at a disadvantage, since it would have
to negotiate a price for the inflated proposal. The Working
Group noted that the rating was intended to involve all
aspects of the proposals, including their "effectiveness" in
meeting the needs of the procuring entity, so that procuring
entities would be able to take into account the possibility of
technical overloading of proposals and deny on that ground
a high rating for such proposals. It was agreed that para
graph (l3)(b) should be redrafted to reflect this under
standing.

79. The Working Group also discussed whether the
threshold level would be applicable to paragraph (12) so as
to make the method more strict. This was objected to on
the basis that it might make paragraph (12) so strict as to
be of little attraction to procuring entities. A question was
raised as to whether paragraph (12) did not already presup
pose a threshold, as it provided that negotiations would
only be held with those suppliers and contractors whose
proposals had not been rejected. It was suggested, how
ever, that the rejection referred to would be on the basis of
a failure to satisfy a basic criterion such as a professional
qualification and not necessarily on the basis of a full
technical review of the proposals. Another suggestion of a
drafting nature was that, since the threshold level was
applicable to both paragraphs (ll) and (13), paragraph
(I1)(a), which provided for the threshold, could be placed
in a separate paragraph.

80. With regard to paragraph (l3), a question was raised
as to whether a procuring entity could, after negotiating in
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sequence with a number of suppliers or contractors, return
to conclude the procurement contract with a supplier or
contractor higher up the ladder with whom it had termina
ted negotiations at an earlier stage, if it considered that
its needs would be better served by doing so. Concerns
were expressed that, by not allowing for such a possibility,
paragraph (13) would place procuring entities into the
position of selecting suppliers and contractors who did not
necessarily represent the best value for the money. It was
generally felt, however, that in not providing the pro
curing entity with the ability to reopen negotiations with
suppliers and contractors, paragraph (13) instilled an im
portant discipline in the procurement proceedings and
avoided open-ended negotiations, which could lead to
abuse and cause needless delay. It was agreed that the
Guide to Enactment should make it clear that the intended
effect of paragraph (13) was to instil this discipline in the
procurement process.

81. Another question that arose in regard to paragraph
(13) was whether the negotiations should be limited only to
the price or whether they should also cover other aspects of
the proposals, as the provision currently stated. Support was
expressed for limiting the negotiations under paragraph (13)
only to the price on the grounds that the proposals had been
rated on the basis of common criteria and that negotiations
on aspects other than the price might result in violation of
the principle of common criteria. However, it was pointed
out that in practice such negotiations in the type of proce
dure under paragraph (13) were not limited strictly to the
price. It was further stated that, since paragraph (13) now
represented the main method of selection for those services
where the emphasis was the qualifications of the suppliers
or contractors, the provision should not be limited in a way
that would make it difficult for procuring entities to use.
Suggestions were made that negotiations could be limited
in a more flexible fashion, for example by limiting nego
tiations to "price-related" aspects of the proposals. After
deliberation, the Working Group deferred a decision on
the matter until it had further considered the prevailing
practice.

82. In resuming its earlier deliberations on the matter
of the scope of negotiations under article 39 bis (13)(b)
(see discussion above in paragraph 81), the Working Group
was again cautioned that negotiation under the special
type of procedure provided for in article 39 bis (13) should
be limited to price. At the same time, the Working Group
was urged to recognize that, in practice, negotiations inevi
tably would have to take place on matters other than price,
whether or not a form of a contract had been attached to the
request for proposals, if for no other reason than that
questions of price would invariably implicate terms of the
contract. Suggestions were made to find a middle ground,
one that would provide for the needs of practice with
out opening up the .negotiations excessively to the point of
rendering the proceedings unfair to other suppliers or con
tractors. One such proposal was to refer to issues relating
to the "resolution of the contract". The prevailing view,
however, was that the suggested modifications did not
provide added clarity and that, lacking a better expression,
it would be preferable to retain the words "or other
aspects". (For further discussion on this issue, see para
graph 128.)

83. Various proposals of a drafting nature were also
made. In particular it was suggested that, if paragraph (12)
was intended to represent the "two envelope" system, it
should be more specific. It was also suggested that there
should be a clearer reference in paragraph (13) to the proce
dures for entry into force of the procurement contract as it
was this provision that had prompted the Working Group to
consider inclusion of article 11 ter. It was also agreed that
the drafting group would consider whether to use the word
"factors" or the word "criteria" throughout article 39 bis.

Title of new procurement method for services

84. The Working Group took up the question of the
general name to be given to the procurement method set
forth in article 39 bis. The Working Group recognized that
each of the possible formulations presented in the title of
article 39 bis would have advantages and disadvantages.
For example, the term "special procedure for procurement
of services" had the advantage of being distinct from
"request for proposals", which was a term associated with
a procurement method in the existing Model Law (article
38). It was said that the use of a new expression would help
to highlight the distinct character of the procurement
method being added for services. The term "request for
proposals", on the other hand, had the advantage of being
a fairly familiar term and in that way might help to make
the Model Law more "user-friendly." After deliberations,
the Working Group decided to opt for the term "request for
proposals for services", and to reflect this in the title of the
separate chapter that would contain the provisions set forth
in article 39 bis.

Article 16. Methods of procurement

85. After having considered article 39 bis (see para
graphs 55-84), the Working Group returned to its delibera
tions on article 16 in particular and on chapter 11 as a
whole, from the standpoint of how best to use those provi
sions as a steering mechanism to guide procuring entities to
the procurement method to be used in any given case of
procurement of services.

86. At that point in the discussion, the initial question
was one of structure, namely whether chapter 11 should be
such a steering mechanism only for procurement of goods
or construction, with a steering mechanism for services
(Le., what was in paragraph (3) of article 16) being located
in another part of the Model Law, for example in the sepa
rate chapter on services into which it had been decided to
place article 39 bis. A suggestion was made that went even
further in the direction of separate treatment of conditions
for use of procurement methods in the context of goods or
construction on the one hand, and in the context of services
on the other. That suggestion was to recite, also in a sepa
rate chapter, the conditions for use under which the pro
curement methods in articles 18-20 would be available for
procurement of services, even though that might be largely
repetitious, on the grounds that it might not be fully feasible
to draft those conditions in a manner sufficiently general to
encompass both goods or construction and services. An
example cited in the latter regard was article 19(1). Sugges
tions for a separate type of approach were motivated in
particular by a desire to added clarity in distinguishing
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procurement of services and to limit modification of the
existing text of the Model Law.

87. Another variation of the proposal on separate treat
ment also involved providing for the methods of procure
ment and their conditions for use for goods and construc
tion and for services in different parts of the Model Law,
but without providing for the use of two-stage tendering,
competitive negotiations and request for proposals for ser
vices. In this proposal, the conditions for use of tendering
for services would require that the services be of a standar
dized nature for which the price was the most significant
aspect, the conditions for use for restricted tendering and
request for quotations would be similar to, while those for
single-source procurement would be the same as, condi
tions for goods and construction.

88. Some interest was expressed in that proposal, in par
ticular since it did not provide for the use of two-stage
tendering, competitive negotiations and request for propo
sals for services. However, objections were raised with
regard to the conditions for use that were proposed for
tendering for services on the basis that tendering should be
made available even in those instances where price was not
necessarily the most significant aspect. There was also an
objection to combining the conditions for use for restricted
tendering and request for quotations since these methods
were meant for distinctly different circumstances.

89. In yet another proposal on the structure, all the
methods of procurement that were available for goods and
construction would have been maintained also for procure
ment of services. According to that proposal, however, all
the provisions dealing exclusively with procurement of
services would be placed in a separate part of the Model
Law, set apart from those dealing with goods and construc
tion, but still subject to the provisions dealing with methods
of procurement common to goods and construction and for
services.

90. The prevailing view, however, was that, at least at
the current stage, it would be preferable to follow an
approach in article 16 and in the rest of chapter 11 that
would aggregate in one section of the Model Law all the
rules as to the type of procurement methods to be used,
irrespective of whether the procurement was for goods,
construction or services. Such an approach, it was said,
could be accommodated within the existing structure of the
Model Law and would limit the extent to which that struc
ture would be disturbed by the addition of services. It was
agreed that the feasibility of such a unified approach would
be tested as the Working Group proceeded with its review
of the remainder of chapter 11, including in particular the
manner in which the conditions for use of the various pro
curement methods were formulated.

91. Turning to the substance of article 16(3), the Work
ing Group focused the discussion on possible ways in
which the rules therein governing access to methods of
procurement of services other than the special procedures
in article 39 bis might be made tighter. As regards subpara
graph (a), which indicated the conditions in which use of
tendering for services would be permitted, it was suggested
that the words "and tendering proceedings would be more
appropriate taking into account the nature of the services to

be procured" should be deleted, so as to render tendering
mandatory when specifications were capable of being
drawn up.

92. Similarly, it was suggested that in subparagraph (b),
access to the three methods under article 17 needed to be
tightened. The text before the Working Group reflected the
decision taken at the sixteenth session that use of the
methods under article 17 for procurement of services
should not be subject to the conditions for use in article 17.
It was suggested that, in view of the substantial level of
detail added to article 39 bis at the current session, it would
be appropriate to establish conditions for use of methods
under article 17 methods for procurement of services. The
main condition, though possibly not the exclusive one,
would be the condition in article 17(1)(a), non-feasibility
of drawing up detailed specifications. Mention was also
made of applying the condition in article 17(l)(c) (national
defence and security), as well as the condition in article
17(2) (use of competitive negotiation in cases of urgency).

93. In the discussion, the possibility was raised that the
development of article 39 bis had eliminated altogether the
need for making the methods under article 17 available for
procurement of services. It was observed in this regard that
procedures in paragraphs (12) and (13) were very much
akin to request for proposals and competitive negotiation
respectively, thereby rendering subparagraph (3)(b) of arti
cle 16 unnecessary. The Working Group was urged in this
light to consider carefully that possible confusion and un
certainty might be caused for both legislatures and procur
ing entities if, for the procurement of services, the Model
Law were to offer not only article 39 bis, which itself
branched out into three different "selection procedures",
but also the procurement methods under article 17, all of
which the enacting State might conceivably enact into law.

94. After deliberations, there were prevailing views in
the Working Group on the points that had been discussed.
It was felt that paragraph (3)(a) should remain essentially
in its current form, in recognition of possible cases in
which it would be feasible to draw up detailed specifica
tions yet in which tendering would nevertheless not be the
most appropriate method. As regards paragraph (3)(b), the
prevailing view was that the methods of procurement under
article 17 should be available for the procurement of ser
vices. The Working Group did pause to consider whether
it might be possible to forgo reference to request for pro
posals under article 38 by adding to article 39 bis a provi
sion to the effect that the advertisement procedure did not
confer the right to have a proposal evaluated. A provision
of that type was applied by the Model Law in respect of
the advertisement procedure in request for proposals (arti
cle 38(2)). Such an approach was criticized, on the one
hand, as counter to the intended open character of article 39
bis as the main method for procurement of services and, on
the other hand, as unnecessary in view of the threshold
requirement in article 39 bis (11)(a). In the discussion, it
was also stated that the need to retain the simple proce
dure of competitive negotiation for exceptional cases had
been compounded by the development of article 39 bis into
a relatively involved procedure. It was further pointed out
that competitive negotiation was recognized under the
GATT Agreement on Government Procurement. The
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Working Group did agree to modify the existing provision
in paragraph (3(b), however, to the extent that resort to the
methods in article 17 would only be available if the condi
tions for use of those methods were fulfilled.

95. The Working Group considered but decided not to
follow a proposal to move paragraph (4) of article 16 to arti
cle 11. That proposal was motivated by the desire to make
the text more concise in view of the fact that record require
ments were dealt with in detail in article 11. It was noted
that the provision had been added at this point in the Model
Law as adopted by the Commission in order to accord
prominence to the record requirement, an intentionally
repetitive style used elsewhere in the Model Law.

Article 17. Conditions for use of two-stage tendering,
request for proposals or competitive negotiation

Paragraph (1)

96. A proposal was made to delete the reference in sub
paragraph (b) to the procurement of a prototype. It was
pointed out that the requirement that the research contracts
in question should be ones leading to the procurement of a
prototype was added in order to bring such research con
tracts within the scope of the Model Law, which did not
deal with services, the field in which research contracts
could be said to properly fall. The Working Group agreed
that, now that the scope of the Model Law would be ex
panded to cover services, the reference to procurement of a
prototype was no longer necessary, since research contracts
could be let under the amended Model Law, either as con
tracts for the procurement of goods when a prototype was
being developed, or otherwise as contracts for services. It
was noted that a similar reference to prototypes with respect
to research contracts awarded by way of single-source pro
curement could be deleted from article 20(e).

97. The Working Group noted that the reference in sub
paragraph (d) to article 33 would be amended to refer to
article 11 bis.

Paragraph (2)

98. No comments were made on paragraph (2).

Article 18. Conditions for use of restricted tendering

99. No comments were made on article 18.

Article 19. Conditions for use of request
for quotations

100. No comments of a substantive nature were made with
respect to article 19. The drafting group was requested,
however, to review the existing formulation with a view to
better fitting it to services.

Article 20. Conditions for use of single-source
procurement

Paragraph (1)

101. The Working Group noted that the reference to
the "unique nature" of the services had been added to

subparagraphs (a) and (d) in an attempt to respond to the
concern that had been raised about the need to convey
the exceptional character, in the services context, of resort
to single-source procurement on such grounds (NCN.9/
389, paras. 101-104). It was agreed, however, that the addi
tional wording did not achieve the desired degree of clarity
and should be deleted. A question was raised as to why the
provision should single out services as having a possibly
unique character, since a unique character could also be
attributed in the case of goods or construction. It was also
pointed out that the added words might not provide any
additional meaning.

102. The Working Group noted that a reference to ser
vices would be added to subparagraphs (b) and (c). A
question was raised as to the appropriateness of the notion
of "compatibility" referred to in subparagraph (d) as a
grounds for repeat procurement of services from a particu
lar supplier or contractor.

Paragraph (2)

103 No comments were made on paragraph (2).

Chapter Ill. Tendering proceedings

Articles 21-24

104. No comments were made on articles 21-24, entitled:
Domestic tendering; Procedures for soliciting tenders or
applications to prequalify; Contents of invitation to tender
and invitation to prequalify; and Provision of solicitation
documents.

Article 25. Contents of solicitation documents

105. It was noted that, in subparagraph (h), the words
"goods or construction" would be replaced by the words
"goods, construction or services".

Articles 26-35

106. No comments were made on articles 26-35 entitled:
Clarifications and modifications of solicitation documents;
Language of tenders; Submission of tenders; Period of
effectiveness of tenders, modification and withdrawal of
tenders; Tender securities; Opening of tenders; Examina
tion, evaluation and comparison of tenders; Prohibition of
negotiations with suppliers or contractors; Acceptance of
tender and entry into force of procurement contract.

Chapter IV. Procedures for procurement
methods other than tendering

Article 36. Two-stage tendering

107. The Working Group agreed with and referred to the
drafting group a suggestion that paragraph (2) should
provide that, if relevant, the solicitation documents should
also seek the professional qualifications of the service pro
viders.
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108. With reference to paragraph (3), the Working Group
agreed that it would be useful to clarify that the negotia
tions referred to were part of the first stage of the two-stage
tendering.

Article 37. Restricted tendering

109. No comments were made on article 37.

Article 38. Request for proposals

110. The Working Group requested the drafting group,
in both paragraphs (2) and (3)(a), to add the word "profes
sional" so as to track the language in similar provisions.

Articles 39-41

111. No comments were made on articles 39-41, entitled:
Competitive negotiation; Request for quotations; and
Single-source procurement.

Chapter V. Review

Article 42. Right to review

112. The Working Group agreed that, in paragraph
(2)(a), it should be made clear that, in procurement of ser
vices, the choice of the selection procedure under article 39
his, paragraph (10), would not be subject to review.

113. The Working Group also agreed that paragraph
(2)(e) should also refer to article 39 ter.

Articles 43-47

114. No comments were made on articles 43-47, entitled:
Review by procuring entity (or by approving authority);
Administrative review; Certain rules applicable to review
proceedings under article 43 [and article 44]; Suspension of
procurement proceedings; and Judicial review.

Ill. REPORT OF THE DRAFTING GROUP

Article 2. Definitions

115. It was agreed that, in subparagraph (d) (definition cif
"construction"), there should be a reference to the value of
the incidental services in line with the analogous provision
in the definition of "goods".

Article 9. Form of communications

116. It was agreed that there should be cross-references
to those provisions in the chapter on services to which
article 9(2) applied.

Article 11. Record of procurement proceedings

117. It was observed that paragraph (1)(d) needed to
convey adequately that, as had been raised earlier in the

discussion on article 11 (see paragraph 43), the procuring
entity did not know the price in all instances, for example
because the "price envelope" in the "two envelope" pro
posal had not been opened or because a price had not been
formulated with respect to a given proposal. It was stated
that the procuring entity would not always possess the in
formation required to be recorded in accordance with para
graph (l)(d). After deliberation, the Working Group agreed
to add the words along the lines of "if these are in fact
known to the procuring entity" at the end of the paragraph.

Article 11 ter. Entry into force of the procurement
contract

118. Noting its earlier decision to defer a decision on
article 11 ter until after consideration of article 39 his (see
paragraph 46), the Working Group considered an observa
tion that the reference in article 11 ter to "documents for
solicitation" might be read as a reference to the term "soli
citation documents" in tendering proceedings. Since such
types of documents would not be present in all procure
ment proceedings, in particular in single-source procure
ment and in request for quotations, it was decided to use a
more general term such as "at the time of requesting", so
as to take account of those instances when solicitation
might be done orally.

Article 39 bis. Solicitation of proposals

119. The Working Group agreed that the terms "invita
tion for proposals" and "invitation to prequalify" should be
replaced with words along the lines of "notice seeking
expression of interest in submitting a proposal or in pre
qualifying".

Article 39 ter. Contents of request for proposals
for services

120. It was suggested that subparagraph (d) was un
necessary as there was no need to specify the place, date or
time for opening proposals in procurement of services.
This was said to be the case since proposals would gen
erally not be opened in the presence of suppliers or con
tractors. A proposal to require instead predisclosure of the
expected time of conclusion of the selection process was
not accepted on the ground that, in some of the selection
procedures, particularly those that involved negotiations, it
would be difficult to specify in advance when the selection
process would end. Another suggestion made was to require
predisclosure of the expected time of conclusion of the
selection process for the procedure under article 39 sexies
(2) and to require predisclosure of the expected time for
opening of negotiations for the procedures under article 39
sexies (3) and (4). After deliberation, the Working Group
decided to delete subparagraph (d).

121. In subparagraph (h), the Working Group decided to
add the words "to the extent known" after the words "to be
procured" to reflect the fact that the procuring entity would
not in all instances be aware of the exact nature and full
characteristics of the services required. Along the same
lines, it was agreed that, since in some instances the pro
curing entity would in fact be seeking proposals as to
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possible means of meeting its needs, this possibility needed
to be reflected.

122. It was pointed out that, since price was not always
a relevant evaluation criterion in procurement of services,
it should be made clear that subparagraphs (j) and (k) only
applied to the extent that the proposal price was a relevant
criterion.

Article 39 quater. Criteria for the evaluation
of proposals

123. The Working Group agreed that, in paragraph
(l)(a), there should be a reference to the personnel of the
procuring entity that would be involved in the provision of
the services.

Article 39 sexies. Selection procedure

124. The Working Group agreed that there should be a
provision regarding the requirement of recording the
grounds and circumstances for the selection of a particular
selection procedure in the procurement record.

125. In a further discussion of its earlier decision to in
clude a provision on the use of selection panels (see para
graphs 74-76), the Working Group paused to consider
whether paragraph (1)(b) should refer to the role the panel
would have in the selection procedure. It was stated in this
regard that practice differed from State to State as to
whether selection panels only played an advisory role or
could also perform a decision-making role in awarding the
procurement contract. It was suggested that problems
might arise were the Model Law to recommend an ap
proach in contravention of the established procedures in the
enacting State and that the matter might be left to the pro
curement regulations. After deliberations, the prevailing
view was that the question of the exact role of selection
panels should be left to the procuring entity. The Working
Group decided to retain the paragraph with only a change
of the word "independent" to the word "impartial".

126. There was a prevailing view that paragraph (2)(a)
should be redrafted to make it clear that both the establish
ment of a threshold level and the rating would be done in
accordance with the criteria other than price for evaluating
proposals; these criteria would encompass, in accordance
with article 39 quater (1)(b), the effectiveness of the pro
posal in meeting the needs of the procuring entity.

127. In paragraph (2)(b)(ii), the Working Group decided
to add words along the lines of "non-price" before the word
"criteria".

128. The Working Group, resuming consideration of its
earlier deliberations on the scope of negotiations under
paragraph (4)(b) (see paragraphs 81 and 82), decided that
at the current stage it would be preferable to drop the words
"or other aspects". At the same time, it was suggested that
it should be indicated to the Commission that the scope of
the negotiations under paragraph (4)(b) was an issue that it
might wish to consider further.

129. The view was expressed that, as a matter of edito
rial presentation, the fact that the article under consideration

presented the procuring entity with a choice among several
procedures could usefully be highlighted by including
editorial headings such as "alternative 1, etc." before each
of paragraphs (2), (3) and (4).

Article 17. Conditions for use of two-stage tendering,
request for proposals or competitive negotiation

130. It was agreed that in the chapeau of paragraph
(1)(a) the test relevant to the procurement of services
should be the non-feasibility of identifying the characteris
tics of the services to be procured in accordance with
article 39 ter (h). In the discussion that accompanied this
decision, it was observed that the reformulation might still
leave open the question of the relationship to the rule in
article 16(3), in which one of the tests for the use of ten
dering for services in a given case was whether it was
possible to formulate detailed specifications.

IV. FUTURE WORK

131. Upon concluding its deliberations, the Working
Group noted that the text of the draft UNCITRAL Model
Law on Procurement of Goods, Construction and Services,
reflecting the deliberations and decisions of the Working
Group at the current session, would be transmitted to the
Commission for consideration at its twenty-seventh session
(New York, 31 May-17 June 1994). It was noted that that
session would present an opportunity to consider further
views that had been expressed at the current Working
Group session, in particular as to the structure of the
amendments to the Model Law, given that no final decision
as to form had been made.

132. The Working Group noted the added importance
that the Guide to Enactment would have in the light of the
inclusion of provisions on procurement of services, since
this was an area of rapid development and increasing
importance, in which many legislatures and Governments
had relatively limited experience. The Working Group
noted that the short time available prior to the twenty
seventh session of the Commission might make it difficult
for the Secretariat to prepare draft amendments to the
Guide to Enactment taking into account the inclusion of
services. At the same time, the Working Group expressed
the hope that the draft amendments to the Guide to Enact
ment that would be presented to the Commission would be
substantially complete in order to enable the Commission
to adopt the amended Model Law and revised Guide to
Enactment simultaneously.

ANNEX

[DRAFT UNCITRAL MODEL LAW ON
PROCUREMENT OF GOODS, CONSTRUCTION

AND SERVICES]

Preamble

WHEREAS the [Government] [Parliament] of ... considers it
desirable to regulate procurement of goods, construction and ser
vices so as to promote the objectives of:
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(a) maximizing economy and efficiency in procurement;

(b) fostering and encouraging participation in procurement
proceedings by suppliers and contractors, especially where appro
priate, participation by suppliers and contractors regardless of
nationality, and thereby promoting international trade;

(c) promoting competition among suppliers and contractors
for the supply of the goods, construction or services to be pro
cured;

(d) providing for the fair and equitable treatment of all
suppliers and contractors;

(e) promoting the integrity of, and fairness and public con
fidence in, the procurement process; and

(j) achieving transparency in the procedures relating to pro
curement,

Be it therefore enacted as follows.

CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application

(1) This Law applies to all procurement by procuring entities,
except as otherwise provided by paragraph (2) of this article.

(2) Subject to the provisions of paragraph (3) of this article, this
Law does not apply to:

(a) procurement involving national defence or national secu
rity;

(b) ... (the enacting State may specify in this Law addi
tional types of procurement to be excluded); or

(c) procurement of a type excluded by the procurement
regulations.

(3) This Law applies to the types of procurement referred to in
paragraph (2) of this article where and to the extent that the pro
curing entity expressly so declares to suppliers or contractors
when first soliciting their participation in the procurement pro
ceedings.

Article 2. Definitions

For the purposes of this Law:

(a) "procurement" means the acquisition by any means of
goods, construction or services;

(b) "procuring entity" means:
(i) Option I for subparagraph (i)

any governmental department, agency, organ or other
unit, or any subdivision thereof, in this State that
engages in procurement, except ...; (and)

Option II for subparagraph (i)
any department, agency, organ or other unit, or any
subdivision thereof, of the ("Government" or other
term used to refer to the national Government of
the enacting State) that engages in procurement,
except ... ; (and)

(H) (the enacting State may insert in this subparagraph
and, if necessary, in subsequent subparagraphs, other
entities or enterprises, or categories thereof, to be
included in the definition of "procuring entity");

(c) "goods" means objects of every kind and description
including raw materials, products and equipment and objects in
solid, liquid or gaseous form, and electricity, as well as ser
vices incidental to the supply of the goods if the value of those

incidental services does not exceed that of the goods themselves;
(the enacting State may include additional categories of goods)

(d) "construction" means all work associated with the con
struction, reconstruction, demolition, repair or renovation of a
building, structure or works, such as site preparation, excavation,
erection, building, installation of equipment or materials, decora
tion and finishing, as well services incidental to construction such
as drilling, mapping, satellite photography, seismic investigations
and similar services provided pursuant to the procurement con
tract, if the value of those services does not exceed that of the
construction itself;

(d bis) "services" means any object of procurement other
than goods or construction; (the enacting State may specify cer
tain categories of services)

(e) "supplier or contractor" means, according to the context,
any potential party or the party to a procurement contract with the
procuring entity;

(j) "procurement contract" means a contract between the
procuring entity and a supplier or contractor resulting from pro
curement proceedings;

(g) "tender security" means a security provided to the pro
curing entity to secure the fulfillment of any obligation referred to
in article 3 (l)(/) and includes such arrangements as bank guaran
tees, surety bonds, stand-by letters of credit, cheques on which a
bank is primarily liable, cash deposits, promissory notes and bills
of exchange;

(h) "currency" includes monetary unit of account.

Article 3. International obligations of this State relating to
procurement [and intergovernmental agreements
within (this State)]

To the extent that this Law conflicts with an obligation of this
State under or arising out of any

(a) treaty or other form of agreement to which it is a party
with one or more other States,

(b) agreement entered into by this State with an intergovern
mental international financing institution, or

(c) agreement between the federal Government of [name of
federal State] and any subdivision or subdivisions of [name of
federal State], or between any two or more such subdivisions,

the requirements of the treaty or agreement shall prevail; but in all
other respects, the procurement shall be governed by this Law.

Article 4. Procurement regulations

The ... (the enacting State specifies the organ or authority
authorized to promulgate the procurement regulations) is autho
rized to promulgate procurement regulations to fulfil the objec
tives and to carry out the provisions of this Law.

Article 5. Public accessibility of legal texts

The text of this Law, procurement regulations and all admi
nistrative rulings and directives of general application in con
nection with procurement covered by this Law, and all amend
ments thereof, shall be promptly made accessible to the public
and systematically maintained.

Article 6. Qualifications of suppliers and contractors

(1) (a) This article applies to the ascertainment by the pro
curing entity of the qualifications of suppliers or contractors at
any stage of the procurement proceedings.

(b) In order to participate in procurement proceedings,
suppliers or contractors must qualify by meeting such of the
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following criteria as the procuring entity considers appropriate in
the particular procurement proceedings:

(i) that they possess the necessary professional and
technical qualifications, professional and technical
competence, financial resources, equipment and other
physical facilities, managerial capability, reliability,
experience, and reputation, and the personnel, to
perform the procurement contract;

(ii) that they have legal capacity to enter into the pro
curement contract;

(iii) that they are not insolvent, in receivership, bankrupt
or being wound up, their affairs are not being
administered by a court or a judicial officer, their
business activities have not been suspended, and
they are not the subject of legal proceedings for any
of the foregoing;

(iv) that they have fulfilled their obligations to pay taxes
and social security contributions in this State;

(v) that they have not, and their directors or officers
have not, been convicted of any criminal offence
related to their professional conduct or the making of
false statements or misrepresentations as to their
qualifications to enter into a procurement contract
within a period of ... years (the enacting State spe
cifies the period of time) preceding the commence
ment of the procurement proceedings, or have not
been otherwise disqualified pursuant to administra
tive suspension or disbarment proceedings.

(2) Subject to the right of suppliers or contractors to protect
their intellectual property or trade secrets, the procuring entity
may require suppliers or contractors participating in procurement
proceedings to provide such appropriate documentary evidence or
other information as it may deem useful to satisfy itself that the
suppliers or contractors are qualified in accordance with the cri
teria referred to in paragraph (1)(b).

(3) Any requirement established pursuant to this article shall be
set forth in the prequalification documents, if any, and in the
solicitation documents or other documents for solicitation of pro
posals, offers or quotations, and shall apply equally to all suppliers
or contractors. A procuring entity shall impose no criterion,
requirement or procedure with respect to the qualifications of sup
pliers or contractors other than those provided for in this article.

(4) The procuring entity shall evaluate the qualifications of
suppliers or contractors in accordance with the qualification cri
teria and procedures set forth in the prequalification documents, if
any, and in the solicitation documents or other documents for
solicitation of proposals, offers or quotations.

(5) Subject to articles 8(1) and 32(4)(d), the procuring entity
shall establish no criterion, requirement or procedure with respect
to the qualifications of suppliers or contractors that discriminates
against or among suppliers or contractors or against categories
thereof on the basis of nationality, or that is not objectively justi
fiable.

(6) (a) The procuring entity shall disqualify a supplier or con
tractor if it finds at any time that the information submitted con
cerning the qualifications of the supplier or contractor was false.

(b) A procuring entity may disqualify a supplier or contractor
if it finds at any time that the information submitted concerning
the qualifications of the supplier or contractor was materially
inaccurate or materially incomplete.

(c) Other than in a case to which subparagraph (a) of this
paragraph applies, a procuring entity may not disqualify a supplier
or contractor on the ground that information submitted concerning

the qualifications of the supplier or contractor was inaccurate or
incomplete in a non-material respect. The supplier or contractor
may be disqualified if it fails to remedy such deficiencies promptly
upon request by the procuring entity.

Article 7. Prequalification proceedings

(1) The procuring entity may engage in prequalification pro
ceedings with a view towards identifying, prior to the submission
of tenders, proposals or offers in procurement proceedings con
ducted pursuant to chapter III or IV, suppliers and contractors that
are qualified. The provisions of article 6 shall apply to prequali
fication proceedings.

(2) If the procuring entity engages in prequalification pro
ceedings. it shall provide a set of prequalification documents to
each supplier or contractor that requests them in accordance with
the invitation to prequalify and that pays the price, if any, charged
for those documents. The price that the procuring entity may
charge for the prequalification documents shall reflect only the
cost of printing them and providing them to suppliers or contrac
tors.

(3) The prequalification documents shall include, at a minimum:

(a) the following information:

(i) instructions for preparing and submitting prequalifi
cation applications;

(ii) a summary of the principal required terms and con
ditions of the procurement contract to be entered
into as a result of the procurement proceedings;

(iii) any documentary evidence or other information that
must be submitted by suppliers or contractors to
demonstrate their qualifications;

(iv) the manner and place for the submission of applica
tions to prequalify and the deadline for the sub
mission, expressed as a specific date and time and
allowing sufficient time for suppliers or contractors
to prepare and submit their applications, taking
into account the reasonable needs of the procuring
entity;

(v) any other requirements that may be established by
the procuring entity in conformity with this Law and
the procurement regulations relating to the prepa
ration and submission of applications to prequalify
and to the prequalification proceedings; and

(b) (i) in proceedings under chapter ll/, the information re
quired to be specified in the invitation to tender by
article 23(1)(a) to (e), (h) and, if already known, (j);

(ii) in proceedings under chapter N bis, the information
referred to in article 41 ter (a), (c), ifalready known,
(f), (g), (p) and (s).

(4) The procuring entity shall respond to any request by a
supplier or contractor for clarification of the prequalification docu
ments that is received by the procuring entity within a reasonable
time prior to the deadline for the submission of applications to
prequalify. The response by the procuring entity shall be given
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its application to prequalify. The
response to any request that might reasonably be expected to be
of interest to other suppliers or contractors shall, without iden
tifying the source of the request, be communicated to all suppliers
or contractors to which the procuring entity provided the prequali
fication documents.

(5) The procuring entity shall make a decision with respect to
the qualifications of each supplier or contractor submitting an
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application to prequalify. In reaching that decision, the procuring
entity shall apply only the criteria set forth in the prequalification
documents.

(6) The procuring entity shall promptly notify each supplier or
contractor submitting an application to prequalify whether or not
it has been prequalified and shall make available to any member
of the general public, upon request, the names of all suppliers or
contractors that have been prequalified. Only suppliers or contrac
tors that have been prequalified are entitled to participate further
in the procurement proceedings.

(7) The procuring entity shall upon request communicate to
suppliers or contractors that have not been prequalified the
grounds therefor, but the procuring entity is not required to specify
the evidence or give the reasons for its finding that those grounds
were present.

(8) The procuring entity may require a supplier or contractor
that has been prequalified to demonstrate again its qualifications
in accordance with the same criteria used to prequalify such sup
plier or contractor. The procuring entity shall disqualify any
supplier or contractor that fails to demonstrate again its qualifica
tions if requested to do so. The procuring entity shall promptly
notify each supplier or contractor requested to demonstrate again
its qualifications as to whether or not the supplier or contractor
has done so to the satisfaction of the procuring entity.

Article 8. Participation by suppliers or contractors

(1) Suppliers or contractors are permitted to participate in pro
curement proceedings without regard to nationality, except in
cases in which the procuring entity decides, on grounds specified
in the procurement regulations or according to other provisions of
law, to limit participation in procurement proceedings on the basis
of nationality.

(2) A procuring entity that limits participation on the basis of
nationality pursuant to paragraph (1) of this article shall include
in the record of the procurement proceedings a statement of the
grounds and circumstances on which it relied.

(3) The procuring entity, when first soliciting the participation
of suppliers or contractors in the procurement proceedings, shall
declare to them that they may participate in the procurement
proceedings regardless of nationality, a declaration which may
not later be altered. However, if it decides to limit participation
pursuant to paragraph (I) of this article, it shall so declare to
them.

Article 9. Form of communications

(1) Subject to other provisions of this Law and any requirement
of form specified by the procuring entity when first soliciting the
participation of suppliers or contractors in the procurement pro
ceedings, documents, notifications, decisions and other communi
cations referred to in this Law to be submitted by the procuring
entity or administrative authority to a supplier or contractor or by
a supplier or contractor to the procuring entity shall be in a form
that provides a record of the content of the communication.

(2) Communications between suppliers or contractors and the
procuring entity referred to in articles 7(4) and (6), 11 bis (3),
29(2)(a), 30(1)(d), 32(1), 35(1), 37(1), 41 bis (3), and 41 sexies
4(b) to (f) may be made by a means of communication that does
not provide a record of the content of the communication provided
that, immediately thereafter, confirmation of the communication
is given to the recipient of the communication in a form which
provides a record of the confirmation.

(3) The procuring entity shall not discriminate against or among
suppliers or contractors on the basis of the form in which they
transmit or receive documents, notifications, decisions or other
communications.

Article 10. Rules concerning documentary evidence provided by
suppliers or contractors

If the procuring entity requires the legalization of documentary
evidence provided by suppliers or contractors to demonstrate their
qualifications in procurement proceedings, the procuring entity
shall not impose any requirements as to the legalization of the
documentary evidence other than those provided for in the laws
of this State relating to the legalization of documents of the type
in question.

Article 11. Record of procurement proceedings

(1) The procuring entity shall maintain a record of the procure
ment proceedings containing, at a minimum, the following infor
mation:

(a) a brief description of the goods, construction or services
to be procured, or of the procurement need for which the procuring
entity requested proposals or offers;

(b) the names and addresses of suppliers or contractors that
submitted tenders, proposals, offers or quotations, and the name
and address of the supplier or contractor with whom the procure
ment contract is entered into and the contract price;

(c) information relative to the qualifications, or lack thereof,
of suppliers or contractors that submitted tenders, proposals, offers
or quotations;

(d) the price or the basis for determining the price and a
summary of the other principal terms and conditions of each
tender, proposal, offer or quotation and of the procurement con
tract, if these are known to the procuring entity;

(e) a summary of the evaluation and comparison of tenders,
proposals, offers or quotations, including the application of any
margin of preference pursuant to articles 32(4)(d) and 41 quater
(2);

(f) if all tenders were rejected pursuant to article 11 bis, a
statement to that effect and the grounds therefor, in accordance
with article 11 bis (1);

(g) if, in procurement proceedings involving methods of
procurement other than tendering, those proceedings did not result
in a procurement contract, a statement to that effect and of the
grounds therefor;

(h) the information required by article 13, if a tender, pro
posal, offer or quotation was rejected pursuant to that provision;

(i) in procurement proceedings involving methods of pro
curement other than tendering, the statement required under arti
cle 16(2) and (4) of the grounds and circumstances on which the
procuring entity relied to justify the selection of the method of
procurement used;

(i bis) in the procurement of services by means of chapter IV
bis, the statement required under article 41 sexies (1 )(b) of the
grounds and circumstances on which the procuring entity relied
to justify the selection procedure used;

(j) in procurement proceedings in which the procuring
entity, in accordance with article 8(1), limits participation on the
basis of nationality, a statement of the grounds and circumstances
relied upon by the procuring entity for imposing the limitation;

(k) a summary of any requests for clarification of the pre
qualification or solicitation documents, the responses thereto, as
well as a summary of any modification of those documents.
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(2) Subject to article 3(3), the portion of the record referred to
in subparagraphs (a) and (b) of paragraph (1) of this article shall,
on request, be made available to any person after a tender, pro
posal, offer or quotation, as the case may be, has been accepted
or after procurement proceedings have been terminated without
resulting in a procurement contract.

(3) Subject to article 31(3), the portion of the record referred to
in subparagraphs (c) to (g), and (k), of paragraph (1) of this article
shall, on request, be made available to suppliers or contractors
that submitted tenders, proposals, offers or quotations, or applied
for prequalification, after a tender, proposal, offer or quotation
has been accepted or procurement proceedings have been termi
nated without resulting in a procurement contract. Disclosure of
the portion of the record referred to in subparagraphs (c) to (e),
and (k), may be ordered at an earlier stage by a competent court.
However, except when ordered to do so by a competent court, and
subject to the conditions of such an order, the procuring entity
shall not disclose:

(a) information if its disclosure would be contrary to law,
would impede law enforcement, would not be in the public in
terest, would prejudice legitimate commercial interests of the
parties or would inhibit fair competition;

(b) information relating to the examination, evaluation and
comparison of tenders, proposals, offers or quotations, and tender,
proposal, offer or quotation prices, other than the summary
referred to in paragraph (1)(e).

(4) The procuring entity shall not be liable to suppliers or con
tractors for damages owing solely to a failure to maintain a record
of the procurement proceedings in accordance with the present
article.

Article 11 bis. Rejection of all tenders,' proposals, offers or
quotations

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval), and) if so specified in the solicitation
documents or other documents for solicitation ofproposals. offers
or quotations, the procuring entity may reject all tenders, propo
sals, offers or quotations at any time prior to the acceptance of a
tender. proposal, offer, or quotation. The procuring entity shall
upon request communicate to any supplier or contractor that sub
mitted a tender, proposal, offer or quotation, the grounds for its
rejection of all tenders, proposals, offers or quotations, but is not
required to justify those grounds.

(2) The procuring entity shall incur no liability, solely by virtue
of its invoking paragraph (1) of this article, towards suppliers or
contractors that have submitted tenders, proposals, offers or
quotations.

(3) Notice of the rejection of all tenders, proposals, offers or
quotations shall be given promptly to all suppliers or contractors
that submitted tenders, proposals, offers or quotations.

Article 11 ter. Entry into force of the procurement contract*

(1) In tendering proceedings, acceptance of the tender and entry
into force of the procurement contract shall be carried out in
accordance with article 35.

(2) In all the other methods of procurement, the manner of entry
into force of the procurement contract shall be notified to the
suppliers or contractors at the time that proposals, offers or quota
tions are requested.

*Article 11 ter is new text.

Article 12. Public notice of procurement contract awards

(1) The procuring entity shall promptly publish notice of pro
curement contract awards.

(2) The procurement regulations may provide for the manner of
publication of the notice required by paragraph (1).

(3) Paragraph (1) is not applicable to awards where the contract
price is less than [...].

Article 13. Inducements from suppliers or contractors

(Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity shall reject a
tender, proposal, offer or quotation if the supplier or contractor
that submitted it offers, gives or agrees to give, directly or indi
rectly, to any current or former officer or employee of the pro
curing entity or other governmental authority a gratuity in any
form, an offer of employment or any other thing of service or
value, as an inducement with respect to an act or decision of, or
procedure followed by, the procuring entity in connection with
the procurement proceedings. Such rejection of the tender, pro
posal, offer or quotation and the reasons therefor shall be recorded
in the record of the procurement proceedings and promptly com
municated to the supplier or contractor.

Article 14. Rules concerning description of goods, construction
or services

(1) Any specifications, plans, drawings and designs setting
forth the technical or quality characteristics of the goods, con
struction or services to be procured, and requirements concerning
testing and test methods, packaging, marking or labelling or con
formity certification, and symbols and terminology, or description
of services, that create obstacles to participation, including ob
stacles based on nationality, by suppliers or contractors in the
procurement proceedings shall not be included or used in the
prequalification documents, solicitation documents or other docu
ments for solicitation of proposals, offers or quotations.

(2) To the extent possible, any specifications, plans, drawings,
designs and requirements or descriptions of services shall be
based on the relevant objective technical and quality characteris
tics of the goods, construction or services to be procured. There
shall be no requirement of or reference to a particular trade mark,
name, patent, design, type, specific origin or producer unless there
is no other sufficiently precise or intelligible way of describing
the characteristics of the goods, construction or services to be
procured and provided that words such as "or equivalent" are
included.

(3) (a) Standardized features, requirements, symbols and ter
minology relating to the technical and quality characteristics of
the goods, construction or services to be procured shall be used,
where available, in formulating any specifications, plans, draw
ings and designs to be included in the prequalification documents,
solicitation documents or other documents for solicitation or pro
posals, offers or quotations;

(b) due regard shall be had for the use of standardized trade
terms, where available. in formulating the terms and conditions of
the procurement contract to be entered into as a result of the
procurement proceedings and in formulating other relevant aspects
of the prequalification documents, solicitation documents or other
documents for solicitation of proposals, offers or quotations.

Article 15. Language

The prequalification documents, solicitation documents and
other documents for solicitation of proposals, offers or quotations
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shall be fonnulated in ... (the enacting State specifies its official
language or languages) (and in a language customarily used in
international trade except where:

(a) the procurement proceedings are limited solely to
domestic suppliers or contractors pursuant to article 8(1), or

(b) the procuring entity decides, in view of the low value of
the goods, construction or services to be procured, that only
domestic suppliers or contractors are likely to be interested).

CHAPTER n. METHODS OF PROCUREMENT AND
THEIR CONDITIONS FOR USE

Article 16. Methods of procurement

(1) Except as otherwise provided by this chapter, a procuring
entity engaging in procurement of goods or construction shall do
so by means of tendering proceedings.

(2) In the procurement of goods and construction, a procuring
entity may use a method of procurement other than tendering
proceedings only pursuant to article 17, 18, 19 or 20.

(3) In the procurement of services, a procuring entity shall use
the procedures set forth in chapter IV bis, unless the procuring
entity determines that:

(a) it is feasible to formulate detailed specifications and ten
dering proceedings would be more appropriate taking into ac
count the nature of the services to be procured; or

(b) it would be more appropriate(, subject to approval
by . .. (the enacting State designates an organ to issue the appro
val),) to use a method referred to in articles 17 to 20, provided
that the conditions for the use of that method are satisfied.

(4) The procuring entity shall include in the record required
under article 1I, a statement of the grounds and circumstances on
which it relied to justify the use of a method of procurement
pursuant to paragraphs (2) or (3)(a) or (b).

Article 17. Conditions for use of two-stage tendering, request
for proposals or competitive negotiation

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
procurement by means of two-stage tendering in accordance with
article 36, or request for proposals in accordance with article 38,
or competitive negotiation in accordance with article 39, in the
following circumstances:

(a) it is not feasible for the procuring entity to formulate
detailed specifications for the goods or construction or, in the
case of services, to identify their characteristics and, in order to
obtain the most satisfactory solution to its procurement needs,

(i) it seeks tenders, proposals or offers as to various
possible means of meeting its needs; or,

(ii) because of the technical character of the goods or
construction, or because of the nature of the ser
vices, it is necessary for the procuring entity to
negotiate with suppliers or contractors;

(b) when the procuring entity seeks to enter into a contract
for the purpose of research, experiment, study or development,
except where the contract includes the production of goods in
quantities sufficient to establish their commercial viability or to
recover research and development costs;

(c) when the procuring entity applies this Law, pursuant to
article (3), to procurement involving national defence or national
security and determines that the selected method is the most
appropriate method of procurement; or

(d) when tendering proceedings have been engaged in but no
tenders were submitted or all tenders were rejected by the pro
curing entity pursuant to articles I Ibis, 13 or 32(3), and when, in
the judgement of the procuring entity, engaging in new tendering
proceedings would be unlikely to result in a procurement contract.

(2) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) the procuring entity may engage in
procurement by means of competitive negotiation also when:

(a) there is an urgent need for the goods, construction or
services, and engaging in tendering proceedings would therefore
be impractical, provided that the circumstances giving rise to the
urgency were neither foreseeable by the procuring entity nor the
result of dilatory conduct on its part; or,

(b) owing to a catastrophic event, there is an urgent need for
the goods, construction or services, making it impractical to use
other methods of procurement because of the time involved in
using those methods.

Article 18. Conditions for use of restricted tendering

(Subject to approval by ... (the enacting State designates an
organ to issue the approval),) the procuring entity may, where
necessary for reasons of economy and efficiency, engage in pro
curement by means of restricted tendering in accordance with
article 37, when:

(a) the goods, construction or services, by reason of their
highly complex or specialized nature, are available only from a
limited number of suppliers or contractors; or

(b) the time and cost required to examine and evaluate a
large number of tenders would be disproportionate to the value of
the goods, construction or services to be procured.

Article 19. Conditions for use of request for quotations

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
procurement by means of a request for quotations in accordance
with article 40 for the procurement of readily available goods or
services that are not specially produced or provided to the particu
lar specifications of the procuring entity and for which there is an
established market, provided that the estimated value of the pro
curement contract is less than the amount set forth in the procure
ment regulations.

(2) A procuring entity shall not divide its procurement into
separate contracts for the purpose of invoking paragraph (1) of
this article.

Article 20. Conditions for use of single-source procurement

(I) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
single-source procurement in accordance with article 41 when:

(a) the goods, construction or services are available only
from a particular supplier or contractor, or a particular supplier or
contractor has exclusive rights in respect of the goods, construc
tion or services, and no reasonable alternative or substitute exists;

(b) there is an urgent need for the goods, construction or
services, and engaging in tendering proceedings or any other
method of procurement would therefore be impractical, provided
that the circumstances giving rise to the urgency were neither
foreseeable by the procuring entity nor the result of dilatory con
duct on its part;

(c) owing to a catastrophic event, there is an urgent need for
the goods, construction or services, making it impractical to lIse
other methods of procurement because of the time involved in
using those methods;
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(d) the procuring entity, having procured goods, equipment,
technology or services from a supplier or contractor, determines
that additional supplies must be procured from that supplier or
contractor for reasons of standardization or because of the need
for compatibility with existing goods, equipment, technology or
services, taking into account the effectiveness of the original pro
curement in meeting the needs of the procuring entity, the limited
size of the proposed procurement in relation to the original pro
curement, the reasonableness of the price and the unsuitability of
alternatives to the goods or services in question;

(e) the procuring entity seeks to enter into a contract with
the supplier or contractor for the purpose of research, experiment,
study or development, except where the contract includes the
production of goods in quantities to establish their commercial
viability or to recover research and development costs; or

(j) the procuring entity applies this Law, pursuant to article
1(3), to procurement involving national defence or national secu
rity and determines that single-source procurement is the most
appropriate method of procurement.

(2) Subject to approval by ... (the enacting State designates an
organ to issue the approval), and following public notice and
adequate opportunity to comment, a procuring entity may engage
in single-source procurement when procurement from a particular
supplier or contractor is necessary in order to promote a policy
specified in articles 32(4)(c)(iii) or 41 quater (l)(d), provided that
procurement from no other supplier or contractor is capable of
promoting that policy.

CHAPTER Ill. TENDERING PROCEEDINGS

Section I. Solicitation of tenders and of applications
to prequalify .

Article 21. Domestic tendering

In procurement proceedings in which

(a) participation is limited solely to domestic suppliers or
contractors pursuant to article 8(1), or

(b) the procuring entity decides, in view of the low value of
the goods, construction or services to be procured, that only
domestic suppliers or contractors are likely to be interested in
submitting tenders, the procuring entity shall not be required to
employ the procedures set out in articles 22(2), 23(1)(h) and (i),
23(2)(c) and (d), 25(j), (k) and (s) and 30(1)(c) of this Law.

Article 22. Procedures for soliciting tenders or applications to
prequalify

(1) A procuring entity shall solicit tenders or, where applica
ble, applications to prequalify by causing an invitation to tender
or an invitation to prequalify, as the case may be, to be published
in ... (the enacting State specifies the official gazette or other
official publication in which the invitation to tender or to pre
qualify is to be published).

(2) The invitation to tender or invitation to prequalify shall
also be published, in a language customarily used in international
trade, in a newspaper of wide international circulation or in a
relevant trade publication or technical or professional journal of
wide international circulation.

Article 23. Contents of invitation to tender and invitation to
prequalify

(1) The invitation to tender shall contain, at a minimum, the
following information:

(a) the name and address of the procuring entity;

(b) the nature and quantity, and place of delivery of the
goods to be supplied, the nature and location of the construction
to be effected, or the nature of the services and the location where
they are to be provided;

(c) the desired or required time for the supply of the goods
or for the completion of the construction, or the timetable for the
provision of the services;

(d) the criteria and procedures to be used for evaluating the
qualifications of suppliers or contractors, in conformity with
article 6(1)(b);

(e) a declaration, which may not later be altered, that sup
pliers or contractors may participate in the procurement proceed
ings regardless of nationality, or a declaration that participation is
limited on the basis of nationality pursuant to article 8(1), as the
case may be;

(j) the means of obtaining the solicitation documents and the
place from which they may be obtained;

(g) the price, if any, charged by the procuring entity for the
solicitation documents;

(h) the currency and means of payment for the solicitation
documents;

(i) the language or languages in which the solicitation docu
ments are available;

(j) the place and deadline for the submission of tenders.

(2) An invitation to prequalify shall contain, at a minimum, the
information referred to in paragraph (1)(a) to (e), (g), (h) and, if
it is already known, (j), as well as the following information:

(a) the means of obtaining the prequalification documents
and the place from which they may be obtained;

(b) the price, if any, charged by the procuring entity for the
prequalification documents;

(c) the currency and terms of payment for the prequalifica
tion documents;

(d) the language or languages in which the prequalification
documents are available;

(e) the place and deadline for the submission of applications
to prequalify.

Article 24. Provision of solicitation documents

The procuring entity shall provide the solicitation documents
to suppliers or contractors in accordance with the procedures and
requirements specified in the invitation to tender. If prequalifica
tion proceedings have been engaged in, the procuring entity shall
provide a set of solicitation documents to each supplier or con
tractor that has been prequalified and that pays the price, if any,
charged for those documents. The price that the procuring entity
may charge for the solicitation documents shall reflect only the
cost of printing them and providing them to suppliers or contrac
tors.

Article 25. Contents of solicitation documents

The solicitation documents shall include, at a minimum,
the following information:

(a) instructions for preparing tenders;

(b) the criteria and procedures, in conformity with the pro
visions of article 6, relative to the evaluation of the qualifications
of suppliers or contractors and relative to the further demonstra
tion of qualifications pursuant to article 32(6);

(c) the requirements as to documentary evidence or other
information that must be submitted by suppliers or contractors to
demonstrate their qualifications;
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(d) the nature and required technical and quality character
istics, in conformity with article 14, of the goods, construction or
services to be procured, including, but not limited to, technical
specifications, plans, drawings and designs as appropriate; the
quantity of the goods; any incidental services to be performed; the
location where the construction is to be effected or the services
are to be provided; and the desired or required time, if any, when
the goods are to be delivered, the construction is to be effected or
the services are to be provided;

(e) the criteria to be used by the procuring entity in
determining the successful tender, including any margin of pre
ference and any criteria other than price to be used pursuant to
article 32(4)(b), (c) or (d) and the relative weight of such cri
teria;

(f) the terms and conditions of the procurement contract, to
the extent they are already known to the procuring entity, and the
contract form, if any, to be signed by the parties;

(g) if alternatives to the characteristics of the goods, con
struction, services, contractual terms and conditions or other
requirements set forth in the solicitation documents are permitted,
a statement to that effect, and a description of the manner in
which alternative tenders are to be evaluated and compared;

(h) if suppliers or contractors are permitted to submit tenders
for only a portion of the goods, construction or services to be
procured, a description of the portion or portions for which ten
ders may be submitted;

(i) the manner in which the tender price is to be formulated
and expressed. including a statement as to whether the price is to
cover elements other than the cost of the goods, construction or
services themselves, such as any applicable transportation and
insurance charges, customs duties and taxes;

(j) the currency or currencies in which the tender price is to
be formulated and expressed;

(k) the language or languages. in conformity with article 27,
in which tenders are to be prepared;

(I) any requirements of the procuring entity with respect to
the issuer and the nature, form, amount and other principal terms
and conditions of any tender security to be provided by suppliers
or contractors submitting tenders, and any such requirements for
any security for the performance of the procurement contract to
be provided by the supplier or contractor that enters into the pro
curement contract, including securities such as labour and mate
rials bonds;

(m) if a supplier or contractor may not modify or withdraw
its tender prior to the deadline for the submission of tenders with
out forfeiting its tender security, a statement to that effect;

(n) the manner, place and deadline for the submission of
tenders, in conformity with article 28;

(0) the means by which, pursuant to article 26, suppliers or
contractors may seek clarifications of the solicitation documents,
and a statement as to whether the procuring entity intends, at this
stage, to convene a meeting of suppliers or contractors;

(p) the period of time during which tenders shall be in effect,
in conformity with article 29;

(q) the place, date and time for the opening of tenders, in
conformity with article 31;

(r) the procedures to be followed for opening and examining
tenders;

(s) the currency that will be used for the purpose of evalu
ating and comparing tenders pursuant to article 32(5) and either
the exchange rate that will be used for the conversion of tenders
into that currency or a statement that the rate published by a

specified financial institution prevailing on a specified date will
be used;

(t) references to this Law, the procurement regulations and
other laws and regulations directly pertinent to the procurement
proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 42
or give rise to liability on the part of the procuring entity;

(u) the name, functional title and address of one or more
officers or employees of the procuring entity who are authorized
to communicate directly with and to receive communications
directly from suppliers or contractors in connection with the pro
curement proceedings, without the intervention of an interme
diary;

(v) any commitments to be made by the supplier or contrac
tor outside of the procurement contract, such as commitments
relating to countertrade or to the transfer of technology;

(w) notice of the right provided under article 42 of this Law
to seek review of an unlawful act or decision of, or procedure
followed by, the procuring entity in relation to the procurement
proceedings;

(x) if the procuring entity reserves the right to reject all ten
ders pursuant to article 11 bis, a statement to that effect;

(y) any formalities that will be required once a tender has
been accepted for a procurement contract to enter into force, in
cluding, where applicable, the execution of a written procurement
contract pursuant to article 35, and approval by a higher authority
or the Government and the estimated period of time following the
dispatch of the notice of acceptance that will be required to obtain
the approval;

(z) any other requirements established by the procuring en
tity in conformity with this Law and the procurement regulations
relating to the preparation and submission of tenders and to other
aspects of the procurement proceedings.

Article 26. Clarifications and modifications of solicitation
documents

(I) A supplier or contractor may request a clarification of the
solicitation documents from the procuring entity. The procuring
entity shall respond to any request by a supplier or contractor for
clarification of the solicitation documents that is received by the
procuring entity within a reasonable time prior to the deadline for
the submission of tenders. The procuring entity shall respond
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its tender and shall, without iden
tifying the source of the request, communicate the clarification to
all suppliers or contractors to which the procuring entity has pro
vided the solicitation documents.

(2) At any time prior to the deadline for submission of tenders,
the procuring entity may, for any reason, whether on its own
initiative or as a result of a request for clarification by a supplier
or contractor, modify the solicitation documents by issuing an
addendum. The addendum shall be communicated promptly to all
suppliers or contractors to which the procuring entity has provided
the solicitation documents and shall be binding on those suppliers
or contractors.

(3) If the procuring entity convenes a meeting of suppliers or
contractors, it shall prepare minutes of the meeting containing the
requests submitted at the meeting for clarification of the solicita
tion documents, and its responses to those requests, without iden
tifying the sources of the requests. The minutes shall be provided
promptly to all suppliers or contractors to which the procuring
entity provided the solicitation documents, so as to enable those
suppliers or contractors to take the minutes into account in pre
paring their tenders.
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Section 11. Submission of tenders

Article 27. Language of tenders

Tenders may be formulated and submitted in any language in
which the solicitation documents have been issued or in any other
language that the procuring entity specifies in the solicitation
documents.

Article 28. Submission of tenders

(1) The procuring entity shall fix the place for, and a specific
date and time as the deadline for, the submission of tenders.

(2) If, pursuant to article 26, the procuring entity issues a clari
fication or modification of the solicitation documents, or if a
meeting of suppliers or contractors is held, it shall, prior to the
deadline for the submission of tenders, extend the deadline if
necessary to afford suppliers or contractors reasonable time to
take the clarification or modification, or the minutes of the meet
ing, into account in their tenders.

(3) The procuring entity may, in its absolute discretion, prior to
the deadline for the submission of tenders, extend the deadline if
it is not possible for one or more suppliers or contractors to submit
their tenders by the deadline owing to any circumstance beyond
their control.

(4) Notice of any extension of the deadline shall be given
promptly to each supplier or contractor to which the procuring
entity provided the solicitation documents.

(5) (a) Subject to subparagraph (b), a tender shall be submit
ted in writing, signed and in a sealed envelope.

(b) Without prejudice to the right of a supplier or contractor
to submit a tender in the form referred to in subparagraph (a), a
tender may alternatively be submitted in any other form specified
in the solicitation documents that provides a record of the content
of the tender and at least a similar degree of authenticity, security
and confidentiality.

(c) The procuring entity shall, on request, provide to the
supplier or contractor a receipt showing the date and time when
its tender was received.

(6) A tender received by the procuring entity after the deadline
for the submission of tenders shall not be opened and shall be
returned to the supplier or contractor that submitted it.

Article 29. Period of effectiveness of tenders; modification and
witlulrawal of tenders

(1) Tenders shall be in effect during the period of time specified
in the solicitation documents.

(2) (a) Prior to the expiry of the period of effectiveness of
tenders, the procuring entity may request suppliers or contrac
tors to extend the period for an additional specified period of
time. A supplier or contractor may refuse the request without
forfeiting its tender security, and the effectiveness of its tender
will terminate upon the expiry of the unextended period of effec
tiveness;

(b) Suppliers or contractors that agree to an extension of the
period of effectiveness of their tenders shall extend or procure an
extension of the period of effectiveness of tender securities pro
vided by them or provide new tender securities to cover the exten
ded period of effectiveness of their tenders. A supplier or contrac
tor whose tender security is not extended, or that has not provided
a new tender security, is considered to have refused the request to
extend the period of effectiveness of its tender.

(3) Unless otherwise stipulated in the solicitation documents, a
supplier or contractor may modify or withdraw its tender prior to
the deadline for the submission of tenders without forfeiting its
tender security. The modification or notice of withdrawal is effec
tive if it is received by the procuring entity prior to the deadline
for the submission of tenders.

Article 30. Tender securities

(1) When the procuring entity requires suppliers or contractors
submitting tenders to provide a tender security:

(a) the requirement shall apply to all such suppliers or con
tractors;

(b) the solicitation documents may stipulate that the issuer
of the tender security and the confirmer, if any, of the tender
security, as well as the form and terms of the tender security, must
be acceptable to the procuring entity;

(c) notwithstanding the provisions of subparagraph (b) of
this paragraph, a tender security shall not be rejected by the pro
curing entity on the grounds that the tender security was not
issued by an issuer in this State if the tender security and the
issuer otherwise conform to requirements set forth in the soli
citation documents (, unless the acceptance by the procuring entity
of such a tender security would be in violation of a law of this
State);

(d) prior to submitting a tender, a supplier or contractor may
request the procuring entity to confirm the acceptability of a pro
posed issuer of a tender security, or of a proposed confirmer, if
required; the procuring entity shall respond promptly to such a
request;

(e) confirmation of the acceptability of a proposed issuer or
of any proposed confirmer does not preclude the procuring entity
from rejecting the tender security on the ground that the issuer or
the confirmer, as the case may be, has become insolvent or
otherwise lacks creditworthiness;

(f) the procuring entity shall specify in the solicitation docu
ments any requirements with respect to the issuer and the nature,
form, amount and other principal terms and conditions of the
required tender security; any requirement that refers directly or
indirectly to conduct by the supplier or contractor submitting the
tender shall not relate to conduct other than:

(i) withdrawal or modification of the tender after the
deadline for submission of tenders, or before the
deadline if so stipulated in the solicitation docu
ments;

(ii) failure to sign the procurement contract if required
by the procuring entity to do so;

(Hi) failure to provide a required security for the per
formance of the contract after the tender has been
accepted or to comply with any other condition pre
cedent to signing the procurement contract specified
in the solicitation documents.

(2) The procuring entity shall make no claim to the amount of
the tender security, and shall promptly return, or procure the re
turn of, the tender security document, after whichever of the fol
lowing that occurs earliest:

(a) the expiry of the tender security;

(b) the entry into force of a procurement contract and the
provision of a security for the performance of the contract, if such
a security is required by the solicitation documents;

(c) the termination of the tendering proceedings without the
entry into force of a procurement contract;

(d) the withdrawal of the tender prior to the deadline for the
submission of tenders, unless the solicitation documents stipulate
that no such withdrawal is permitted.
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Section Ill. Evaluation and comparison of tenders

Article 31. Opening of tenders

(1) Tenders shall be opened at the time specified in the solici
tation documents as the deadline for the submission of tenders, or
at the deadline specified in any extension of the deadline, at the
place and in accordance with the procedures specified in the soli
Citation documents.

(2) All suppliers or contractors that have submitted tenders, or
their representatives, shall be permitted by the procuring entity to
be present at the opening of tenders.

(3) The name and address of each supplier or contractor whose
tender is opened and the tender price shall be announced to those
persons present at the opening of tenders, communicated on
request to suppliers or contractors that have submitted tenders but
that are not present or represented at the opening of tenders, and
recorded immediately in the record of the tendering proceedings
required by article 11.

Article 32. Examination, evaluation and comparison of tenders

(1) (a) The procuring entity may ask suppliers or contractors
for clarifications of their tenders in order to assist in the exami
nation, evaluation and comparison of tenders. No change in a
matter of substance in the tender, including changes in price and
changes aimed at making an unresponsive tender responsive, shall
be sought, offered or permitted.

(b) Notwithstanding subparagraph (a) of this paragraph, the
procuring entity shall correct purely arithmetical errors that are
discovered during the examination of tenders. The procuring entity
shall give prompt notice of any such correction to the supplier or
contractor that submitted the tender.

(2) (a) Subject to subparagraph (b) of this paragraph, the pro
curing entity may regard a tender as responsive only if it con
forms to all requirements set forth in the tender solicitation docu
ments.

(b) The procuring entity may regard a tender as responsive
even if it contains minor deviations that do not materially alter or
depart from the characteristics, terms, conditions and other re
quirements set forth in the solicitation documents or if it contains
errors or oversights that are capable of being corrected without
touching on the substance of the tender. Any such deviations shall
be quantified, to the extent possible, and appropriately taken
account of in the evaluation and comparison of tenders.

(3) The procuring entity shall not accept a tender:

(a) if the supplier or contractor that submitted the tender is
not qualified;

(b) if the supplier or contractor that submitted the tender
does not accept a correction of an arithmetical error made pur
suant to paragraph (1)(b) of this article;

(c) if the tender is not responsive;

(d) in the circumstances referred to in article 13.

(4) (a) The procuring entity shall evaluate and compare the
tenders that have been accepted in order to ascertain the success
ful tender, as defined in subparagraph (b) of this paragraph, in
accordance with the procedures and criteria set forth in the solici
tation documents. No criterion shall be used that has not been set
forth in the solicitation documents.

(b) The successful tender shall be:
(i) the tender with the lowest tender price, subject to any

margin of preference applied pursuant to subpara
graph (d) of this paragraph; or

(H) if the procuring entity has so stipulated in the soli
citation documents, the lowest evaluated tender
ascertained on the basis of criteria specified in the
solicitation documents, which criteria shall, to the
extent practicable, be objective and quantifiable, and
shall be given a relative weight in the evaluation
procedure or be expressed in monetary terms
wherever practicable.

(c) In determining the lowest evaluated tender in accordance
with subparagraph (b)(H) of this paragraph, the procuring entity
may consider only the following:

(i) the tender price, subject to any margin of preference
applied pursuant to subparagraph (d) of this para
graph;

(H) the cost of operating, maintaining and repairing the
goods or construction, the time for delivery of the
goods, completion of construction or provision of
the services, the functional characteristics of the
goods or construction, the terms of payment and of
guarantees in respect of the goods, construction or
services;

(iii) the effect that acceptance of a tender would have
on the balance of payments position and foreign
exchange reserves of [this State], the countertrade
arrangements offered by suppliers or contractors, the
extent of local content, including manufacture, labour
and materials, in goods, construction or services
being offered by suppliers or contractors, the eco
nomic-development potential offered by tenders,
including domestic investment or other business acti
vity, the encouragement of employment, the reser
vation of certain production for domestic suppliers,
the transfer of technology and the development of
managerial, scientific and operational skills [... (the
enacting State may expand subparagraph (Hi) by in
cluding additional criteria)]; and

(iv) national defence and security considerations.

(d) If authorized by the procurement regulations, (and sub
ject to approval by ... (the enacting State designates an organ to
issue the approval),) in evaluating and comparing tenders a pro
curing entity may grant a margin of preference for the benefit of
tenders for construction by domestic contractors or for the benefit
of tenders for domestically produced goods or for the benefit of
domestic suppliers of services. The margin of preference shall be
calculated in accordance with the procurement regulations and
reflected in the record of the procurement proceedings.

(5) When tender prices are expressed in two or more currencies,
the tender prices of all tenders shall be converted to the same
currency, and according to the rate specified in the solicitation
documents pursuant to article 25(s), for the purpose of evaluating
and comparing tenders.

(6) Whether or not it has engaged in prequalification proceed
ings pursuant to article 7, the procuring entity may require the
supplier or contractor submitting the tender that has been found to
be the successful tender pursuant to paragraph (4)(b) of this article
to demonstrate again its qualifications in accordance with criteria
and procedures conforming to the provisions of article 6. The
criteria and procedures to be used for such further demonstration
shall be set forth in the solicitation documents. Where prequalifi
cation proceedings have been engaged in, the criteria shall be the
same as those used in the prequalification proceedings.

(7) If the supplier or contractor submitting the successful tender
is requested to demonstrate again its qualifications in accordance
with paragraph (6) of this article but fails to do so, the procuring
entity shall reject that tender and shall select a successful tender,
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in accordance with paragraph (4) of this article, from among
the remaining tenders, subject to the right of the procuring entity,
in accordance with article 11 bis (1), to reject all remaining
tenders.

(8) Information relating to the examination, clarification, eva
luation and comparison of tenders shall not be disclosed to sup
pliers or contractors or to any other person not involved officially
in the examination, evaluation or comparison of tenders or in the
decision on which tender should be accepted, except as provided
in article 11.

Article 33. Rejection of all tenders [moved to article 11 bis]

Article 34. Prohibition of negotiations with suppliers or
contractors

No negotiations shall take place between the procuring entity
and a supplier or contractor with respect to a tender submitted by
the supplier or contractor.

Article 35. Acceptance of tender and entry into force of the
procurement contract

(1) Subject to articles 11 bis and 32(7), the tender that has been
ascertained to be the successful tender pursuant to article 32(4)(b)
shall be accepted. Notice of acceptance of the tender shall be
given promptly to the supplier or contractor submitting the tender.

(2) (a) Notwithstanding the provisions of paragraph (4) of this
article, the solicitation documents may require the supplier or
contractor whose tender has been accepted to sign a written pro
curement contract conforming to the tender. In such cases, the
procuring entity (the requesting ministry) and the supplier or
contractor shall sign the procurement contract within a reasonable
period of time after the notice referred to in paragraph (1) of this
article is dispatched to the supplier or contractor;

(b) Subject to paragraph (3) of this article, where a written
procurement contract is required to be signed pursuant to sub
paragraph (a) of this paragraph, the procurement contract enters
into force when the contract is signed by the supplier or contractor
and by the procuring entity. Between the time when the notice
referred to in paragraph (1) of this article is dispatched to the
supplier or contractor and the entry into force of the procurement
contract, neither the procuring entity nor the supplier or contractor
shall take any action that interferes with the entry into force of the
procurement contract or with its performance.

(3) Where the solicitation documents stipulate that the procure
ment contract is subject to approval by a higher authority, the
procurement contract shall not enter into force before the approval
is given. The solicitation documents shall specify the estimated
period of time following dispatch of the notice of acceptance of
the tender that will be required to obtain the approval. A failure
to obtain the approval within the time specified in the solicitation
documents shall not extend the period of effectiveness of tenders
specified in the solicitation documents pursuant to article 29( I)
or the period of effectiveness of tender securities that may be
required pursuant to article 30(1).

(4) Except as provided in paragraphs (2)(b) and (3) of this
article, a procurement contract in accordance with the terms and
conditions of the accepted tender enters into force when the notice
referred to in paragraph (I) of this article is dispatched to the
supplier or contractor that submitted the tender, provided that it is
dispatched while the tender is in force. The notice is dispatched
when it is properly addressed or otherwise directed and transmit
ted to the supplier or contractor, or conveyed to an appropriate
authority for transmission to the supplier or contractor, by a mode
authorized by article 9.

(5) If the supplier or contractor whose tender has been accepted
fails to sign a written procurement contract, if required to do so,
or fails to provide any required security for the performance of the
contract, the procuring entity shall select a successful tender in
accordance with article 32(4) from among the remaining tenders
that are in force, subject to the right of the procuring entity, in
accordance with article 11 bis (1), to reject all remaining tenders.
The notice provided for in paragraph (I) of this article shall be
given to the supplier or contractor that submitted that tender.

(6) Upon the entry into force of the procurement contract and,
if required, the provision by the supplier or contractor of a secu
rity for the performance of the contract, notice of the procurement
contract shall be given to other suppliers or contractors, spe
cifying the name and address of the supplier or contractor that has
entered into the contract and the contract price.

CHAPTER IV. PROCEDURESFORPROCUREMENT
METHODS OTHER THAN TENDERING

Article 36. Two-stage tendering

(I) The provisions of chapter III of this Law shall apply to two
stage tendering proceedings except to the extent those provisions
are derogated from in this article.

(2) The solicitation documents shall call upon suppliers or con
tractors to submit, in the first stage of the two-stage tendering
proceedings, initial tenders containing their proposals without a
tender price. The solicitation documents may solicit proposals
relating to the technical, quality or other characteristics of the
goods, construction or services as well as to contractual terms and
conditions of supply, and, where relevant, the professional and
technical competence and qualifications of the suppliers or con
tractors.

(3) The procuring entity may, in the first stage, engage in nego
tiations with any supplier or contractor whose tender has not been
rejected pursuant to articles 11 bis, 13 or 32(3) concerning any
aspect of its tender.

(4) In the second stage of the two-stage tendering proceedings,
the procuring entity shall invite suppliers or contractors whose
tenders have not been rejected to submit final tenders with prices
with respect to a single set of specifications. In formulating those
specifications, the procuring entity may delete or modify any
aspect, originally set forth in the solicitation documents, of the
technical or quality characteristics of the goods, construction or
services to be procured, and any criterion originally set forth in
those documents for evaluating and comparing tenders and for
ascertaining the successful tender, and may add new characteris
tics or criteria that conform with this Law. Any such deletion,
modification or addition shall be communicated to suppliers or
contractors in the invitation to submit final tenders. A supplier or
contractor not wishing to submit a final tender may withdraw
from the tendering proceedings without forfeiting any tender
security that the supplier or contractor may have been required to
provide. The final tenders shall be evaluated and compared in
order to ascertain the successful tender as defined in article
32(4)(b).

Article 37. Restricted tendering

(I) (a) When the procuring entity engages in restricted ten
dering on the grounds referred to in article 18(a), it shall solicit
tenders from all suppliers and contractors from whom the goods,
construction or services to be procured are available.

(b) When the procuring entity engages in restricted ten
dering on the grounds referred to in article 18(b), it shall select
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suppliers or contractors from whom to solicit tenders in a non
discriminatory manner and it shall select a sufficient number of
suppliers or contractors to ensure effective competition.

(2) When the procuring entity engages in restricted tendering, it
shall cause a notice of the restricted-tendering proceeding to be
published in ... (each enacting State specifies the official gazette
or other official publication in which the notice is to be published).

(3) The provisions of chapter III of this Law, except article 22,
shall apply to restricted-tendering proceedings, except to the
extent that those provisions are derogated from in this article.

Article 38. Request for proposals

(1) Requests for proposals shall be addressed to as many sup
pliers or contractors as practicable, but to at least three, if possible.

(2) The procuring entity shall publish in a newspaper of wide
international circulation or in a relevant trade publication or tech
nical or professional journal of wide international circulation a
notice seeking expressions of interest in submitting a proposal,
unless for reasons of economy or efficiency the procuring entity
considers it undesirable to publish such a notice; the notice shall
not confer any rights on suppliers or contractors, including any
right to have a proposal evaluated.

(3) The procuring entity shall establish the criteria for evaluating
the proposals and determine the relative weight to be accorded to
each such criterion and the manner in which they are to be applied
in the evaluation of the proposals. The criteria shall concern:

(a) the relative managerial and technical competence of the
supplier or contractor;

(b) the effectiveness of the proposal submitted by the sup
plier or contractor in meeting the needs of the procuring entity;
and

(c) the price submitted by the supplier or contractor for
carrying out its proposal and the cost of operating, maintaining
and repairing the proposed goods or construction.

(4) A request for proposals issued by a procuring entity shall
include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the procurement need including the tech
nical and other parameters to which the proposal must conform,
as well as, in the case of procurement of construction, the location
of any construction to be effected and, in the case of services, the
location where they are to be provided;

(c) the criteria for evaluating the proposal, expressed in
monetary terms to the extent practicable, the relative weight to be
given to each such criterion, and the manner in which they will
be applied in the evaluation of the proposal; and

(d) the desired format and any instructions, including any
relevant timetables applicable in respect of the proposal.

(5) Any modification or clarification of the request for propo
sals, including modification of the criteria for evaluating proposals
referred to in paragraph (3) of this article, shall be communicated
to all suppliers or contractors participating in the request-for
proposals proceedings.

(6) The procuring entity shall treat proposals in such a manner
so as to avoid the disclosure of their contents to competing
suppliers or contractors.

(7) The procuring entity may engage in negotiations with sup
pliers or contractors with respect to their proposals and may seek

or permit revisions of such proposals, provided that the following
conditions are satisfied:

(a) any negotiations between the procuring entity and a sup
plier or contractor shall be confidential;

(b) subject to article 11, one party to the negotiations shall
not reveal to any other person any technical, price or other market
information relating to the negotiations without the consent of the
other party;

(c) the opportunity to participate in negotiations is extended
to all suppliers or contractors that have submitted proposals and
whose proposals have not been rejected.

(8) Following completion of negotiations, the procuring entity
shall request all suppliers or contractors remaining in the pro
ceedings to submit, by a specified date, a best and final offer with
respect to all aspects of their proposals.

(9) The procuring entity shall employ the following procedures
in the evaluation of proposals:

(a) only the criteria referred to in paragraph (3) of this article
as set forth in the request for proposals shall be considered;

(b) the effectiveness of a proposal in meeting the needs of
the procuring entity shall be evaluated separately from the price;

(c) the price of a proposal shall be considered by the pro
curing entity only after completion of the technical evaluation.

(10) Any award by the procuring entity shall be made to the
supplier or contractor whose proposal best meets the needs of the
procuring entity as determined in accordance with the criteria for
evaluating the proposals set forth in the request for proposals, as
well as with the relative weight and manner of application of
those criteria indicated in the request for proposals.

Article 39. Competitive negotiation

(1) In competitive negotiation proceedings, the procuring entity
shall engage in negotiations with a sufficient number of suppliers
or contractors to ensure effective competition.

(2) Any requirements, guidelines, documents, clarifications or
other information relative to the negotiations that are communi
cated by the procuring entity to a supplier or contractor shall be
communicated on an equal basis to all other suppliers or contrac
tors engaging in negotiations with the procuring entity relative to
the procurement.

(3) Negotiations between the procuring entity and a supplier or
contractor shall be confidential, and, except as provided in article
11, one party to those negotiations shall not reveal to any other
person any technical, price or other market information relating to
the negotiations without the consent of the other party.

(4) Following completion of negotiations, the procuring entity
shall request all suppliers or contractors remaining in the proceed
ings to submit, by a specified date, a best and final offer with
respect to all aspects of their proposals. The procuring entity shall
select the successful offer on the basis of such best and final
offers.

Article 40. Request for quotations

(1) The procuring entity shall request quotations from as many
suppliers or contractors as practicable, but from at least three, if
possible. Each supplier or contractor from whom a quotation is
requested shall be informed whether any elements other than the
charges for the goods or services themselves, such as any appli
cable transportation and insurance charges. customs duties and
taxes, are to be included in the price.
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(2) Each supplier or contractor is permitted to give only one
price quotation and is not permitted to change its quotation. No
negotiations shall take place between the procuring entity and a
supplier or contractor with respect to a quotation submitted by the
supplier or contractor.

(3) The procurement contract shall be awarded to the supplier
or contractor that gave the lowest-priced quotation meeting the
needs of the procuring entity.

Article 41. Single-source procurement

In the circumstances set forth in article 20 the procuring entity
may procure the goods, construction or services by soliciting a
proposal or price quotation from a single supplier or contractor.

CHAPTER IV HIS. REQUEST FOR PROPOSALS
FOR SERVlCES*

Article 41 bis. Solicitation of proposals

(1) A procuring entity shall solicit proposals for services or,
where applicable, applications to prequalify by causing a notice
seeking expression of interest in submitting a proposal or in pre
qualifying, as the case may be, to be published in ... (the enact
ing State specifies the official gazette or other official publication
in which the notice is to be published). The notice shall contain,
at a minimum, the name and address of the procuring entity, a
brief description of the services to be procured, the means of
obtaining the request for proposals or prequalification documents
and the price, if any, charged for the request for proposals or for
the prequalification documents.

(2) The notice shall also be published, in a language customa
rily used in international trade, in a newspaper of wide interna
tional circulation or in a relevant trade or professional publication
of wide international circulation except where participation is
limited solely to domestic suppliers or contractors pursuant to
article 8(1) or where, in view of the low value of the services to
be procured, the procuring entity decides that only domestic sup
pliers or contractors are likely to be interested in submitting pro
posals.

(3) The procuring entity need not apply the provisions of para
graphs (1) and (2) of this article:

(a) where the services to be procured are available only
from a limited number of suppliers or contractors that are known
to the procuring entity, provided that it solicits proposals from all
those suppliers or contractors; or

(b) where the time and cost required to examine and evalu
ate a large number of proposals would be disproportionate to the
value of the services to be procured, provided that it solicits pro
posals from a sufficient number of suppliers or contractors to
ensure effective competition; or

(c) where, because of the nature of the services to be pro
cured, economy and efficiency in procurement can only be
promoted by means of direct solicitation, provided that it solicits
proposals from a sufficient number of suppliers or contractors to
ensure effective competition.

(4) The procuring entity shall provide the request for proposals,
or the prequalification documents, to suppliers or contractors in
accordance with the procedures and requirements specified in the
notice. The price that the procuring entity may charge for the
request for proposals or the prequalification documents shall re
flect only the cost of printing and providing them to suppliers or

*The whole of chapter IV bis is new text.

contractors. If prequalification proceedings have been engaged in,
the procuring entity shall provide the request for proposals to each
supplier or contractor that has been prequalified and that pays the
price charged, if any.

Article 41 ter. Contents of requests for proposals for services

The request for proposals shall include, at a minimum, the
following information:

(a) the name and address of the procuring entity;

(b) the language or languages in which proposals are to be
prepared;

(c) the manner, place and deadline for the submission of
proposals;

(d) if the procuring entity reserves the right to reject all pro
posals, a statement to that effect;

(e) the criteria and procedures, in conformity with the pro
visions of article 6, relative to the evaluation of the qualifications
of suppliers or contractors and relative to the further demonstra
tion of qualifications pursuant to article 7(8);

if) the requirements as to documentary evidence or other
information that must be submitted by suppliers or contractors to
demonstrate their qualifications;

(g) the nature and required characteristics of the services to
be procured to the extent known, including, but not limited to, the
location where the services are to be provided and the desired or
required time, if any, when the services are to be provided;

(h) whether the procuring entity is seeking proposals as to
various possible ways of meetings its needs;

(i) if suppliers or contractors are permitted to submit propo
sals for only a portion of the services to be procured, a description
of the portion or portions for which proposals may be submitted;

(j) if price is a relevant criterion, the currency or currencies
in which the proposal price is to be formulated or expressed;

(k) if the price is a relevant criterion, the manner in which
the proposal price is to be formulated or expressed, including a
statement as to whether the price is to cover elements other than
the cost of the services, such as reimbursement for transportation,
lodging, insurance, use of equipment, duties or taxes;

(I) the method selected pursuant to paragraph article 41
sexies (1)(a) for ascertaining the successful proposal;

(m) the criteria to be used in determining the successful pro
posal, including any margin of preference to be used pursuant to
article 41 quater (2), and the relative weight of such criteria;

(n) the currency that will be used for the purpose of evalu
ating and comparing proposals, and either the exchange rate that
will be used for the conversion of proposal prices into that cur
rency or a statement that the rate published by a specified finan
cial institution prevailing on a specified date will be used;

(0) if alternatives to the characteristics of the services, con
tractual terms and conditions or other requirements set forth in the
request for proposals are permitted, a statement to that effect and
a description of the manner in which alternative proposals are to
be evaluated and compared;

(p) the name, functional title and address of one or more
officers or employees of the procuring entity who are authorized
to communicate directly with and to receive communications
directly from suppliers or contractors in connection with the pro
curement proceedings, without the intervention of an interme
diary;

(q) the means by which, pursuant to article 41 quinquies,
suppliers or contractors may seek clarifications of the request for
proposals, and a statement as to whether the procuring entity
intends, at this stage, to convene a meeting of suppliers or con
tractors;
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(r) the terms and conditions of the procurement contract, to
the extent that they are already known to the procuring entity, and
the contract form, if any, to be signed by the parties;

(s) references to this Law, the procurement regulations and
other laws and regulations directly pertinent to the procurement
proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 42
or give rise to liability on the part of the procuring entity;

(t) notice of the right provided under article 42 to seek
review of an unlawful act or decision of, or procedure followed
by, the procuring entity in relation to the procurement pro
ceedings;

(u) any formalities that will be required once the proposal
has been accepted for a procurement contract to enter into force,
including, where applicable, the execution of a written procure
ment contract, and approval by a higher authority or the Govern
ment and the estimated period of time following dispatch of the
notice of acceptance that will be required to obtain the approval;

(v) any other requirements established by the procuring
entity in conformity with this Law and the procurement regula
tions relating to the preparation and submission of proposals and
to other aspects of the procurement proceedings.

Article 41 quater. Criteria for the evaluation of proposals

(1) The procuring entity shall establish criteria for evaluating
the proposals and determine the relative weight to be accorded to
each such criterion and the manner in which they are to be applied
in the evaluation of proposals. Those criteria shall be notified to
suppliers or contractors in the request for proposals and may
concern only the following:

(a) the qualifications, experience, reputation, reliability and
professional and managerial competence of the supplier or con
tractor and of its personnel;

(b) the effectiveness of the prop~sal submitted by the sup
plier or contractor in meeting the needs of the procuring entity;

(c) the proposal price, subject to any margin of preference
applied pursuant to paragraph (2), including any ancillary or re
lated costs;

(d) . the effect that the acceptance of a proposal will have on
the balance of payments position and foreign exchange reserves
of (this State), the extent of participation by local suppliers and
contractors, the encouragement of employment, the economic
development potential offered by the proposal, the development
of local expertise, (... (the enacting State may expand subpara
graph (d) by including additional criteria»;

(e) national defence and security considerations.

(2) If authorized by the procurement regulations (and subject to
approval by ... (each State designates an organ to issue the
approval),) in evaluating and comparing the proposals, a pro
curing entity may grant a margin of preference for the benefit of
domestic suppliers of services, which shall be calculated in accor
dance with the procurement regulations and reflected in the record
of the procurement proceedings.

Article 41 quinquies. Clarification and modification of requests
for proposals

(1) A supplier or contractor may request a clarification of the
request for proposals from the procuring entity. The procuring
entity shall respond to any request by a supplier or contractor for
clarification of the request for proposals that is received by the
procuring entity within a reasonable time prior to the deadline for
the submission of proposals. The procuring entity shall respond
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its proposal and shall, without

identifying the source of the request, communicate the clarifica
tion to all suppliers or contractors to which the procuring entity
has provided the request for proposals.

(2) At any time prior to the deadline for submission of propo
sals, the procuring entity may, for any reason, whether on its own
initiative or as a result of a request for clarification by a supplier
or contractor, modify the request for proposals by issuing an
addendum. The addendum shall be communicated promptly to all
suppliers or contractors to which the procuring entity has pro
vided the request for proposals and shall be binding on those
suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or
contractors, it shall prepare minutes of the meeting containing the
requests submitted at the meeting for clarification of the request
for proposals, and its responses to those requests, without identi
fying the sources of the requests. The minutes shall be provided
promptly to all suppliers or contractors participating in the pro
curement proceedings, so as to enable those suppliers or contrac
tors to take the minutes into account in preparing their proposals.

Article 41 sexies. Selection procedures

(1) (a) The procuring entity, in ascertaining the successful pro
posal, shall use the procedure provided for inparagraph (2), (3) or
(4) of this article that has been notified to suppliers or contractors
in the request for proposals.

(b) The procuring entity shall include in the record required
under article 11, a statement of the grounds and circumstances on
which it relied to justify the use of a selection procedure pursuant
to paragraph (1)(a) of this article.

(c) Nothing in this chapter shall prevent the procuring entity
from resorting to an impartial panel of experts in the selection
procedure.

(2) (a) If the procuring entity uses the procedure provided for
in this paragraph, it shall establish a threshold level with respect
to quality and technical aspects of the proposals in accordance
with the criteria other than price as set out in the request for
proposals and rate each proposal in accordance with such criteria
and the relative weight and manner of application of that criteria
as set forth in the request for proposals. The procuring entity shall
then compare the prices of the proposals that have attained a
rating at or above the threshold level.

(b) The successful proposal shall then be:
(i) the proposal with the lowest price; or

(H) the proposal with the best combined evaluation in
terms of the criteria other than price referred to in
subparagraph (a) of this article and the price.

(3) (a) If the procuring entity uses the procedure provided for
in this paragraph, it shall engage in negotiations with suppliers or
contractors with respect to their proposals and may seek or permit
revisions of such proposals, provided that the opportunity to parti
cipate in negotiations is extended to all suppliers or contractors
that have submitted proposals and whose proposals have not been
rejected.

(b) Following completion of negotiations, the procuring
entity shall request all suppliers or contractors remaining in the
proceedings to submit, by a specified date, a best and final offer
with respect to all aspects of their proposals.

(c) In the evaluation of proposals, the price of a proposal
shall be considered separately and only after completion of the
technical evaluation.

(d) Any award by the procuring entity shall be made to the
supplier or contractor whose proposal best meets the needs of the
procuring entity as determined in accordance with the criteria for
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evaluating the proposals as well as with the relative weight and
manner of application of those criteria as set forth in the request
for proposals.

(4) If the procuring entity uses the procedure provided for in
this paragraph, it shall engage in negotiations with suppliers and
contractors in accordance with the following procedure:

(a) establish a threshold level in accordance with para
graph (2)(a) of this article;

(b) invite for negotiations on the price of its proposal the
supplier or contractor that has attained the best rating in accor
dance with paragraph (2)(a) of this article;

(c) inform the suppliers or contractors that attained ratings
above the threshold level that they may be considered for nego
tiation if the negotiations with the suppliers or contractors with
better rating do not result in a procurement contract;

(d) inform the other suppliers or contractors that they did not
attain the required threshold level;

(e) if it appears to the procuring entity that the negotiations
with the supplier or contractor invited pursuant to paragraph (4)(b)
of this article will not result in a procurement contract, inform that
supplier or contractor that it is terminating the negotiations;

(j) the procuring entity shall then invite for negotiations the
supplier or contractor that attained the second best rating; if the
negotiations with that supplier or contractor do not result in a
procurement contract, the procuring entity shall invite the other
suppliers or contractors for negotiations on the basis of their
ranking until it arrives at a procurement contract or rejects all
remaining proposals.

Article 41 septies. Confidentiality

The procuring entity shall treat proposals in such a manner as
to avoid the disclosure of their contents to competing suppliers or
contractors. Any negotiations pursuant to paragraph article 41
sexies (3) or (4) shall be confidential and, subject to article ll,
one party to the negotiations shall not reveal to any other person
any technical, price or other information relating to the negotia
tions without the consent of the other party.

CHAPTER V. REVIEW*

Article 42. Right to review

(I) Subject to paragraph (2) of this article, any supplier or con
tractor that claims to have suffered, or that may suffer, loss or
injury due to a breach of a duty imposed on the procuring entity
by this Law may seek review in accordance with articles 43 to
[47].

(2) The following shall not be subject to the review provided
for in paragraph (1) of this article:

(a) the selection of a method of procurement pursuant to
articles 16 to 20;

(a) bis the selection of the evaluation procedure in a request
for proposals for services pursuant to article 41 sexies;

(b) the limitation of procurement proceedings in accordance
with article 8 on the basis of nationality;

*States enacting the Model Law may wish to incorporate the articles
on review without change or with only such minimal changes as are neces
sary to meet particular important needs. However. because of constitutional
or other considerations, States might not, to one degree or another, see fit
to incorporate those articles. In such cases, the articles on review may be
used to measure the adequacy of existing review procedures.

(c) a decision by the procuring entity under article 11 bis to
reject all tenders, proposals, offers or quotations;

(d) a refusal by the procuring entity to respond to an ex
pression of interest in participating in request-for-proposals pro
ceedings pursuant to article 38(2);

(e) an omission referred to in article 25(t) or article 41
ter (s).

Article 43. Review by procuring entity (or by approving
authority)

(1) Unless the procurement contract has already entered into
force, a complaint shall, in the first instance, be submitted in
writing to the head of the procuring entity. (However, if the com
plaint is based on an act or decision of, or procedure followed by,
the procuring entity, and that act, decision or procedure was
approved by an authority pursuant to this Law, the complaint shall
instead be submitted to the head of the authority that approved the
act, as the case may be.)

(2) The head of the procuring entity (or of the approving autho
rity) shall not entertain a complaint, unless it was submitted within
20 days of when the supplier or contractor submitting it became
aware of the circumstances giving rise to the complaint or of
when that supplier or contractor should have become aware of
those circumstances, whichever is earlier.

(3) The head of the procuring entity (or of the approving
authority) need not entertain a complaint, or continue to entertain
a complaint, after the procurement contract has entered into force.

(4) Unless the complaint is resolved by mutual agreement of the
supplier or contractor that submitted it and the procuring entity,
the head of the procuring entity (or of the approving authority)
shall, within 30 days after the submission of the complaint, issue
a written decision. The decision shall:

(a) state the reasons for the decision; and

(b) if the complaint is upheld in whole or in part, indicate
the corrective measures that are to be taken.

(5) If the head of the procuring entity (or of the approving
authority) does not issue a decision by the time specified in para
graph (4) of this article, the supplier or contractor submitting the
complaint (or the procuring entity) is entitled immediately there
after to institute proceedings under article [44 or 47]. Upon the
institution of such proceedings, the competence of the head of
the procuring entity (or of the approving authority) to entertain
the complaint ceases.

(6) The decision of the head of the procuring entity (or of the
approving authority) shall be final unless proceedings are institu
ted under article [44 or 47].

Article 44. Administrative review*

(1) A supplier or contractor entitled under article 42 to seek
review may submit a complaint to [insert name of administrative
body]:

(a) if the complaint cannot be submitted or entertained under
article 43 because of the entry into force of the procurement con
tract, and provided that the complaint is submitted within 20 days
after the earlier of the time when the supplier or contractor sub
mitting it became aware of the circumstances giving rise to the
complaint or the time when that supplier or contractor should
have become aware of those circumstances;

*States where hierarchical administrative review of administrative
actions, decisions and procedures is not a feature of the legal system may
omit article 44 and provide only for judicial review (article 47).
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(b) if the head of the procuring entity does not entertain the
complaint because the procurement contract has entered into
force, provided that the complaint is submitted within 20 days
after the issuance of the decision not to entertain the complaint;

(c) pursuant to article 43(5), provided that the complaint is
submitted within 20 days after the expiry of the period referred to
in article 43(4); or

(d) if the supplier or contractor claims to be adversely
affected by a decision of the head of the procuring entity (or of
the approving authority) under article 43, provided that the com
plaint is submitted within 20 days after the issuance of the deci
sion.

(2) Upon receipt of a complaint, the [insert name of administra
tive body] shall give notice of the complaint promptly to the
procuring entity (or to the approving authority).

(3) The [insert name of administrative body] may [grant]
[recommend]* one or more of the following remedies, unless it
dismisses the complaint:

(a) declare the legal rules or principles that govern the
subject-matter of the complaint;

(b) prohibit the procuring entity from acting or deciding
unlawfully or from following an unlawful procedure;

(c) require the procuring entity that has acted or proceeded
in an unlawful manner, or that has reached an unlawful decision,
to act or to proceed in a lawful manner or to reach a lawful
decision;

(d) annul in whole or in part an unlawful act or decision of
the procuring entity, other than any act or decision bringing the
procurement contract into force;

(e) revise an unlawful decision by the procuring entity or
substitute its own decision for such a decision, other than any
decision bringing the procurement contract into force;

if) require the payment of compensation for

Option I
any reasonable costs incurred by the supplier or contrac
tor submitting the complaint in connection with the pro
curement proceedings as a result of an unlawful act or

. decision of, or procedure followed by, the procuring
entity;

Option 11
loss or injury suffered by the supplier or contractor sub
mitting the complaint in connection with the procure
ment proceedings;

(g) order that the procurement proceedings be terminated.

(4) The [insert name of administrative body] shall within
30 days issue a written decision concerning the complaint, stating
the reasons for the decision and the remedies granted, if any.

(5) The decision shall be final unless an action is commenced
under article 47.

Article 45. Certain rules applicable to review proceedings
under article 43 {and article 44J

(1) Promptly after the submission of a complaint under arti
cle 43 [or article 44], the head of the procuring entity (or of the
approving authority) [, or the [insert name of administrative
body], as the case may be,] shall notify all suppliers or contrac
tors participating in the procurement proceedings to which the

*Optional language is presented in order to accommodate those States
where review bodies do not have the power to grant the remedies listed
below but can make recommendations.

complaint relates of the submission of the complaint and of its
substance.

(2) Any such supplier or contractor or any governmental autho
rity whose interests are or could be affected by the review pro
ceedings has a right to participate in the review proceedings. A
supplier or contractor that fails to participate in the review pro
ceedings is barred from subsequently making the same type of
claim.

(3) A copy of the decision of the head of the procuring entity (or
of the approving authority) [, or of the [insert name of admi
nistrative body], as the case may be,] shall be furnished within five
days after the issuance of the decision to the supplier or contractor
submitting the complaint, to the procuring entity and to any other
supplier or contractor or governmental authority that has partici
pated in the review proceedings. In addition, after the decision has
been issued, the complaint and the decision shall be promptly
made available for inspection by the general public, provided,
however, that no information shall be disclosed if its disclosure
would be contrary to law, would impede law enforcement, would
not be in the public interest, would prejudice legitimate commer
cial interests of the parties or would inhibit fair competition.

Article 46. Suspension of procurement proceedings

(1) The timely submission of a complaint under article 43 [or
article 44] suspends the procurement proceedings for a period of
seven days, provided that the complaint is not frivolous and con
tains a declaration the contents of which, if proven, demonstrate
that the supplier or contractor will suffer irreparable injury in the
absence of a suspension, it is probable that the complaint will
succeed and the granting of the suspension would not cause dis
proportionate harm to the procuring entity or to other suppliers or
contractors.

(2) When the procurement contract enters into force, the timely
submission of a complaint under article 44 shall suspend perfor
mance of the procurement contract for a period of seven days,
provided the complaint meets the requirements set forth in para
graph (1) of this article.

(3) The head of the procuring entity (or of the approving autho
rity) [, or the [insert name of administrative body],] may extend
the suspension provided for in paragraph (1) of this article, [and
the [insert name of administrative body] may extend the suspen
sion provided for in paragraph (2) of this article,] in order to
preserve the rights of the supplier or contractor submitting the
complaint or commencing the action pending the disposition of
the review proceedings, provided that the total period of suspen
sion shall not exceed 30 days.

(4) The suspension provided for by this article shall not apply
if the procuring entity certifies that urgent public interest conside
rations require the procurement to proceed. The certification,
which shall state the grounds for the finding that such urgent
considerations exist and which shall be made a part of the record
of the procurement proceedings, is conclusive with respect to all
levels of review except judicial review.

(5) Any decision by the procuring entity under this article and
the grounds and circumstances therefor shall be made part of the
record of the procurement proceedings.

Article 47. Judicial review

The [insert name of court or courts] has jurisdiction over
actions pursuant to article 42 and petitions for judicial review of
decisions made by review bodies, or of the failure of those bodies
to make a decision within the prescribed time-limit, under arti
cle 43 [or 44].
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INTRODUCTION

1. At the twenty-sixth session, following the adoption of
the UNCITRAL Model Law on Procurement of Goods and
Construction, the Commission requested the Working
Group on the New International Economic Order to pre
pare draft model provisions on the procurement of services.
At its sixteenth session, the Working Group identified and
discussed changes and additions that could be made to the
Model Law so as to encompass procurement of services.
After its deliberations, the Working Group requested the
Secretariat to prepare a revised version of the Model Law
reflecting the deliberations and decisions of the sixteenth
session (NCN.9/389, para. 9).

2. In preparing the present text, the Secretariat has sought
to incorporate all deletions, changes and additions agreed
on by the Working Group at its sixteenth session including
those which the Working Group decided would need further
discussion at its seventeenth session. The changes and addi
tions to the Model Law are in italics, except in the case of
headings appearing above articles, all of which are in italics
as a matter of style. In those few instances where it was
felt by the Secretariat that the changes or additions pro
posed raised issues that would require the attention of the
Working Group, such issues are indicated in notes fol
lowing the articles concerned. However, in keeping with

recent instructions on limitation of United Nations docu
mentation, those notes have been kept to a minimum.

3. The present text enables the Working Group to con
sider a consolidated version of the Model Law covering
procurement of goods and construction, as well as procure
ment of services. It will be observed, however, that the
addition of a fairly lengthy article 39 his, which adds a
method of procurement specifically for services while still
leaving the existing methods available for services, makes
the Model Law apparently more complex. In considering
the present text, the Working Group may wish to examine
approaches that might have a less complex result. In parti
cular, the Working Group may wish to consider whether it
would be preferable to modify articles 16 and 17 so as to
exclude services from the generally applicable rule that
tendering is the preferred method of procurement. Under
such an approach, the essential elements of what is cur
rently in article 39 his would be incorporated into the
existing methods of procurement, especially request for
proposals (article 38). The modified article 38, which could
incorporate special evaluation procedures for services,
could then be designated the preferred method for procure
ment of services. It might be considered that such an
approach would permit the retention in the Model Law of
special procedures for services without the addition of
another method of procurement.
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DRAFT AMENDMENTS TO UNCITRAL MODEL
LAW ON PROCUREMENT OF GOODS

AND CONSTRUCTION

Preamble

WHEREAS the [Government] [Parliament] of ... con
siders it desirable to regulate procurement of goods,
construction and services so as to promote the objectives
of:

(a) maximizing economy and efficiency in procure
ment;

(b) fostering and encouraging participation in procure
ment proceedings by suppliers and contractors, especially
where appropriate, participation by suppliers and contrac
tors regardless of nationality, and thereby promoting inter
national trade;

(c) promoting competition among suppliers and con
tractors for the supply of the goods, construction or ser
vices to be procured;

(d) providing for the fair and equitable treatment of all
suppliers and contractors;

(e) promoting the integrity of, and fairness and public
confidence in, the procurement process; and

if) achieving transparency in the procedures relating
to procurement,

Be it therefore enacted as follows.

Chapter I. General provisions

Article 1. Scope of application

(1) This Law applies to all procurement by procuring
entities, except as otherwise provided by paragraph (2) of
this article.

(2) Subject to the provlslons of paragraph (3) of this
article, this Law does not apply to:

(a) procurement involving national defence or national
security;

(b) ... (the enacting State may specify in this Law
additional types of procurement to be excluded); or

(c) procurement of a type excluded by the procure
ment regulations.

(3) This Law applies to the types of procurement referred
to in paragraph (2) of this article where and to the extent
that the procuring entity expressly so declares to suppliers
or contractors when first soliciting their participation in the
procurement proceedings.

* * *
Article 2. Definitions

For the purposes of this Law:

(a) "procurement" means the acquisition for compen
sation, of goods, construction or services.

(b) "procuring entity" means:

(i) Option I for subparagraph (i)

any governmental department, agency, organ or
other unit, or any subdivision thereof, in this
State that engages in procurement, except ...;
(and)

Option II for subparagraph (i)

any department, agency, organ or other unit, or
any subdivision thereof, of the ("Government"
or other term used to refer to the national
Government of the enacting State) that engages
in procurement, except ... ; (and)

(ii) (the enacting State may insert in this subpara
graph and, if necessary, in subsequent sub
paragraphs, other entities or enterprises, or cate
gories thereof, to be included in the definition of
"procuring entity");

(c) "goods" means objects of every kind and descrip
tion including raw materials, products and equipment and
objects in solid, liquid or gaseous form, and electricity,
including services incidental to the supply of the goods if
the value of those incidental services does not exceed that
of the goods themselves; (the enacting State may include
additional categories of goods)

(d) "construction" means all work associated with the
construction, reconstruction, demolition, repair or reno
vation of a building, structure or works, such as site pre
paration, excavation, erection, building, installation of
equipment or materials, decoration and finishing, as well
as drilling, mapping, satellite photography, seismic in
vestigations and similar activities incidental to such work
if they are provided pursuant to the procurement con
tract;

(d bis) "services" means [anything] [any product] that
is neither goods nor construction; (the enacting State may
refer to certain categories of services;t

(e) "supplier or contractor" means, according to the
context, any potential party or the party to a procurement
contract with the procuring entity;

(f) "procurement contract" means a contract between
the procuring entity and a supplier or contractor resulting
from procurement proceedings;

(g) "tender security" .means a security provided to
the procuring entity to secure the fulfilment of any obli
gation referred to in article 30(1)(f) and includes such
arrangements as bank guarantees, surety bonds, stand-by
letters of credit, cheques on which a bank is primarily
liable, cash deposits, promissory notes and bills of ex
change;

(h) "currency" includes monetary unit of account.

'The foregoing definition has been added pursuant to paragraph 25 of
NCN.9/389. However, the Working Group might wish to reconsider the
desirability or necessity of retaining the definition of services, as it might
raise uncertainty as to the scope of application of the Model Law.

* * *
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Article 3. International obligations of this State relating
to procurement [and intergovernmental agree
ments within (this State)]

To the extent that this Law conflicts with an obligation
of this State under or arising out of any

(a) treaty or other fonn of agreement to which it is a
party with one or more other States,

(b) agreement entered into by this State with an inter
governmental international financing institution, or

(c) agreement between the federal Government of
[name of federal State] and any subdivision or subdivisions
of [name of federal State], or between any two or more
such subdivisions,) the requirements of the treaty or agree
ment shall prevail; but in all other respects, the procure
ment shall be governed by this Law.

* * *

Article 4. Procurement regulations

The ... (the enacting State specifies the organ or autho
rity authorized to promulgate the procurement regulations)
is authorized to promulgate procurement regulations to
fulfil the objectives and to carry out the provisions of this
Law.

* * *
Article 5. Public accessibility of legal texts

The text of this Law, procurement regulations and all
administrative rulings and directives of general application
in connection with procurement covered by this Law, and
all amendments thereof, shall be promptly made accessible
to the public and systematically maintained.

* * *
Article 6. Qualifications of suppliers and contractors

(1) (a) This article applies to the ascertainment by the
procuring entity of the qualifications of suppliers or con
tractors at any stage of the procurement proceedings.

(b) In order to participate in procurement proceedings,
suppliers or contractors must qualify by meeting such of
the following criteria as the procuring entity considers
appropriate in the particular procurement proceedings:

(i) that they possess the necessary professional
qualifications, professional and technical com
petence, financial resources, equipment and
other physical facilities, managerial capability,
reliability, experience, and reputation, and the
personnel, to perform the procurement con
tract;

(ii) that they have legal capacity to enter into the
procurement contract;

(iii) that they are not insolvent, in receivership,
bankrupt or being wound up, their affairs are
not being administered by a court or a judicial
officer, their business activities have not been
suspended, and they are not the subject of legal
proceedings for any of the foregoing;

(iv) that they have fulfilled their obligations to pay
taxes and social security contributions in this
State;

(v) that they have not, and their directors or officers
have not, been convicted of any criminal
offence related to their professional conduct or
the making of false statements or misrepre
sentations as to their qualifications to enter into
a procurement contract within a period of
... years (the enacting State specifies the period
of time) preceding the commencement of the
procurement proceedings, or have not been
otherwise disqualified pursuant to administra
tive suspension or disbannent proceedings.

(2) Subject to the right of suppliers or contractors to pro
tect their intellectual property or trade secrets, the procuring
entity may require suppliers or contractors participating in
procurement proceedings to provide such appropriate docu
mentary evidence or other infonnation as it may deem
useful to satisfy itself that the suppliers or contractors are
qualified in accordance with the criteria referred to in
paragraph (1 )(b).

(3) Any requirement established pursuant to this article
shall be set forth in the prequalification documents, if any,
and in the solicitation documents or other documents for
solicitation of proposals, offers or quotations, and shall
apply equally to all suppliers or contractors. A procuring
entity shall impose no criterion, requirement or procedure
with respect to the qualifications of suppliers or contractors
other than those provided for in this article.

(4) The procuring entity shall evaluate the qualifications
of suppliers or contractors in accordance with the qualifi
cation criteria and procedures set forth in the prequalifica
tion documents, if any, and in the solicitation documents or
other documents for solicitation of proposals, offers or
quotations.

(5) Subject to articles 8(1) and 32(4)(d), the procuring
entity shall establish no criterion, requirement or procedure
with respect to the requirements to be met by suppliers or
contractors that discriminates against or among suppliers or
contractors or against categories thereof on the basis of
nationality, or that is not objectively justifiable.

(6) (a) The procuring entity shall disqualify a supplier
or contractor if it finds at any time that the information
submitted concerning the qualifications of the supplier or
contractor was false.

(b) A procuring entity may disqualify a supplier or
contractor if it finds at any time that the infonnation sub
mitted concerning the qualifications of the supplier or con
tractor was materially inaccurate or materially incomplete.

(c) Other than in a case to which subparagraph (a) of
this paragraph applies, a procuring entity may not disqua
lify a supplier or contractor on the ground that infonnation
submitted concerning the qualifications of the supplier or
contractor was inaccurate or incomplete in a non-material
respect. The supplier or contractor may be disqualifed if it
fails to remedy such deficiencies promptly upon request by
the procuring entity.

* * *
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Article 7. Prequalification proceedings

(1) The procuring entity may engage in prequalification
proceedings with a view towards identifying, prior to the
submission of tenders, proposals or offers in procurement
proceedings conducted pursuant to chapter III or IV, sup
pliers and contractors that are qualified. The provisions of
article 6 shall apply to prequalification proceedings.

(2) If the procuring entity engages in prequalification
proceedings, it shall provide a set of prequalification docu
ments to each supplier or contractor that requests them in
accordance with the invitation to prequalify and that pays
the price, if any, charged for those documents. The price
that the procuring entity may charge for the prequalifica
tion documents shall reflect only the cost of printing them
and providing them to suppliers or contractors.

(3) The prequalification documents shall include, at a
minimum:

(a) (i) in tendering proceedings, the information
required to be specified in the invitation to tender by article
23(1)(a) to (e), (h) and, if already known, (j);

(ii) in request for proposals, the information re
ferred to in article 38(4)(a);

(iii) in (request for proposals for services), the in
formation referred to in article 39 bis (4);

(b) the following information:
(i) instructions for preparing and submitting pre

qualification applications;
(ii) a summary of the principal required terms and

conditions of the procurement contract to be
entered into as a result of the procurement pro
ceedings;

(iii) any documentary evidence or other information
that must be submitted by suppliers or contrac
tors to demonstrate their qualifications;

(iv) the manner and place for the submission of
applications to prequalify and the deadline for
the submission, expressed as a specific date
and time and allowing sufficient time for sup
pliers or contractors to prepare and submit their
applications, taking into account the reasonable
needs of the procuring entity;

(v) any other requirements that may be established
by the procuring entity in conformity with this
Law and the procurement regulations relating
to the preparation and submission of applica
tions to prequalify and to the prequalification
proceedings. l

(4) The procuring entity shall respond to any request by
a supplier or contractor for clarification of the prequalifica
tion documents that is received by the procuring entity
within a reasonable time prior to the deadline for the sub
mission of applications to prequalify. The response by the
procuring entity shall be given within a reasonable time so
as to enable the supplier or contractor to make a timely
submission of its application to prequalify. The response to
any request that might reasonably be expected to be of
interest to other suppliers or contractors shall, without iden
tifying the source of the request, be communicated to all

suppliers or contractors to which the procuring entity pro
vided the prequalification documents.

(5) The procuring entity shall make a decision with re
spect to the qualifications of each supplier or contractor
submitting an application to prequalify. In reaching that
decision, the procuring entity shall apply only the criteria
set forth in the prequalification documents.

(6) The procuring entity shall promptly notify each sup
plier or contractor submitting an application to prequalify
whether or not it has been prequalified and shall make
available to any member of the general public, upon re
quest, the names of all suppliers or contractors that have
been prequalified. Only suppliers or contractors that have
been prequalified are entitled to participate further in the
procurement proceedings.

(7) The procuring entity shall upon request communicate
to suppliers or contractors that have not been prequalified
the grounds therefor, but the procuring entity is not re
quired to specify the evidence or give the reasons for its
finding that those grounds were present.

(8) The procuring entity may require a supplier or con
tractor that has been prequalified to demonstrate again its
qualifications in accordance with the same criteria used to
prequalify such supplier or contractor. The procuring entity
shall disqualify any supplier or contractor that fails to
demonstrate again its qualifications if requested to do so.
The procuring entity shall promptly notify each supplier or
contractor requested to demonstrate again its qualifications
as to whether or not the supplier or contractor has done so
to the satisfaction of the procuring entity.

lThe change in this paragraph is made pursuant to paragraph 90 of
AlCN.9/389. In referring only to tendering proceedings, request for pro
posals and [request for proposals for services] in this paragraph, it is taken
that the provisions on prequalifications are not applicable for competitive
negotiations, request for quotations and single-source procurement since
for these methods, the procuring entity will only engage those suppliers or
contractors who are qualified. For two-stage tendering and restricted
tendering the rules for tendering proceedings will apply.

* * *
Article 8. Participation by suppliers or contractors

(1) Suppliers or contractors are permitted to participate in
procurement proceedings without regard to nationality,
except in cases in which the procuring entity decides, on
grounds specified in the procurement regulations or ac
cording to other provisions of law, to limit participation in
procurement proceedings on the basis of nationality.

(2) A procuring entity that limits participation on the
basis of nationality pursuant to paragraph (I) of this article
shall include in the record of the procurement proceedings
a statement of the grounds and circumstances on which it
relied.

(3) The procuring entity, when first soliciting the partici
pation of suppliers or contractors in the procurement pro
ceedings, shall declare to them that they may participate in
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the procurement proceedings regardless of nationality, a
declaration which may not later be altered. However, if it
decides to limit participation pursuant to paragraph (1) of
this article, it shall so declare to them.

* * *

Article 9. Form of communications

(1) Subject to other provisions of this Law and any
requirement of form specified by the procuring entity when.
first soliciting the participation of suppliers or contractors
in the procurement proceedings, documents, notifications,
decisions and other communications referred to in this Law
to be submitted by the procuring entity or administrative
authority to a supplier or contractor or by a supplier or
contractor to the procuring entity shall be in a form that
provides a record of the content of the communication.

(2) Communications between suppliers or contractors
and the procuring entity referred to in articles 7(4) and (6),
29(2)(a), 30(1)(d), 32(1), 33(3), 35(1) and 37(1) may be
made by a means of communication that does not provide
a record of the content of the communication provided that,
immediately thereafter, confirmation of the communication
is given to the recipient of the communication in a form
which provides a record of the confirmation.

(3) The procuring entity shall not discriminate against or
among suppliers or contractors on the basis of the form in
which they transmit or receive documents, notifications,
decisions or other communications.

* * *
Article 10. Rules concerning documentary evidence

provided by suppliers or contractors

If the procuring entity requires the legalization of docu
mentary evidence provided by suppliers or contractors to
demonstrate their qualifications in procurement proceed
ings, the procuring entity shall not impose any requirements
as to the legalization of the documentary evidence other
than those provided for in the laws of this State relating to
the legalization of documents of the type in question.

* * *
Article 11. Record of procurement proceedings

(1) The procuring entity shall maintain a record of the
procurement proceedings containing, at a minimum, the
following information:

(a) a brief description of the goods, construction or
services to be procured, or of the procurement need for
which the procuring entity requested proposals or offers;

(b) the names and addresses of suppliers or contractors
that submitted tenders, proposals, offers or quotations, and
the name and address of the supplier or, contractor with
whom the procurement contract is entered into and the
contract price;

(c) information relative to the qualifications, or lack
thereof, of suppliers or contractors that submitted tenders,
proposals, offers or quotations;

(d) the price or price-determining formula and a sum
mary of the other principal terms and conditions of each
tender, proposal, offer or quotation and of the procurement
contract;

(e) a summary of the evaluation and comparison of
tenders, proposals, offers or quotations, including the appli
cation of any margin of preference pursuant to articles
32(4)(d) and 39 bis (5)(e);

if) if all tenders were rejected pursuant to article 33, a
statement to that effect and the grounds therefor, in accor
dance with article 33(1);

(g) if, in procurement proceedings involving methods
of procurement other than tendering, those proceedings did
not result in a procurement contract, a statement to that
effect and of the grounds therefor;

(h) the information required by article 13, if a tender,
proposal, offer or quotation was rejected pursuant to that
provision;

(i) in procurement proceedings involving methods of
procurement other than tendering, the statement required
under article 16(2) and (4) of the grounds and circumstan
ces on which the procuring entity relied to justify the selec
tion of the method of procurement used;

(j) in procurement proceedings in which the procuring
entity, in accordance with article 8(1), limits participation
on the basis of nationality, a statement of the grounds and
circumstances relied upon by the procuring entity for im
posing the limitation;

(k) a summary of any requests for clarification of the
prequalification or solicitation documents, the responses
thereto, as well as a summary of any modification of those
documents.

(2) Subject to article 31 (3), the portion of the record re
ferred to in subparagraphs (a) and (b) of paragraph (1) of
this article shall, on request, be made available to any per
son after a tender, proposal, offer or quotation, as the case
may be, has been accepted or after procurement proceed
ings have been terminated without resulting in a procure
ment contract.

(3) Subject to article 31 (3), the portion of the record re
ferred to in subparagraphs (c) to (g), and (k), of para
graph (1) of this article shall, on request, be made available
to suppliers or contractors that submitted tenders, propo
sals, offers or quotations, or applied for prequalification,
after a tender, proposal, offer or quotation has been accep
ted or procurement proceedings have been terminated with
out resulting in a procurement contract. Disclosure of the
portion of the record referred to in subparagraphs (c) to (e),
and (k), may be ordered at an earlier stage by a competent
court. However, except when ordered to do so by a com
petent court, and subject to the conditions of such an order,
the procuring entity shall not disclose:

(a) information if its disclosure would be contrary to
law, would impede law enforcement, would not be in the
public interest, would prejudice legitimate commercial in
terests of the parties or would inhibit fair competition;

(b) information relating to the examination, evaluation
and comparison of tenders, proposals, offers or quotations,
and tender, proposal, offer or quotation prices, other than
the summary referred to in paragraph (1)(e).



Part Two. Studies and reports on specific subjects 95

(4) The procuring entity shall not be liable to suppliers or
contractors for damages owing solely to a failure to main
tain a record of the procurement proceedings in accordance
with the present article.

* * *
[Article 11 bis. Rejection of all tenders, proposals,

offers or quotations

(1) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval), and) if so specified
in the solicitation documents or other documents for solici
tation of proposals, offers or quotations, the procuring
entity may reject all tenders, proposals, offers or quota
tions at any time prior to the acceptance of a tender, pro
posal, offer or quotation. The procuring entity shall upon
request communicate to any supplier or contractor that
submitted a tender, proposal, offer or quotation, the
grounds for its rejection of all tenders, proposals, offers or
quotations, but is not required to justify those grounds.

(2) The procuring entity shall incur no liability, solely by
virtue of its invoking paragraph (1) of this article, towards
suppliers or contractors that have submitted tenders, pro
posals, offers or qoutations.

(3) Notice of the rejection of all tenders, proposals, offers
or quotations shall be given promptly to all suppliers or
contractors that submitted tenders, proposals, offers or
quotations.]

* * *
[Article 11 ter. Entry into force of the procurement

contract

(1) In tendering proceedings, acceptance of the tender
and entry into force of the procurement contract shall be
carried out in accordance with article 35.

(2) In all the other methods of procurement, the manner
of entry into force of the procurement contract shall be
notified to the suppliers or contractors in the documents for
solicitation of proposals, offers or quotations.p

'This article is pursuant to paragraph 142 of A/CN.9/389. In con
sidering the feasibility of including a provision on entry into force of the
contract for the other methods of procurement, difficulties became appa
rent in drafting an appropriate and generally applicable provision. The
Working Group may therefore wish to consider whether it is adequate to
provide that for all the other methods of procurement the procuring entity
should only notify the suppliers or contractors of the manner in which the
procurement contract will enter into force.

* * *
Article 12. Public notice of procurement contract

awards

(1) The procuring entity shall promptly publish notice of
procurement contract awards.

(2) The procurement regulations may provide for the
manner of publication of the notice required by para
graph (1).

(3) Paragraph (1) is not applicable to awards where the
contract price is less than [...].

* * *
Article 13. Inducements from suppliers or contractors

(Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) a procuring entity
shall reject a tender, proposal, offer or quotation if the
supplier or contractor that submitted it offers, gives or
agrees to give, directly or indirectly, to any current or
former officer or employee of the procuring entity or other
governmental authority a gratuity in any form, an offer of
employment or any other thing of service or value, as an
inducement with respect to an act or decision of, or proce
dure followed by, the procuring entity in connection with
the procurement proceedings. Such rejection of the tender,
proposal, offer or quotation and the reasons therefor shall
be recorded in the record of the procurement proceedings
and promptly communicated to the supplier or contractor.

* * *
Article 14. Rules concerning description of goods or

construction

(1) Any specifications, plans, drawings and designs
setting forth the technical or quality characteristics of the
goods, construction or services to be procured, and require
ments concerning testing and test methods, packaging,
marking or labelling or conformity certification, and
symbols and terminology, or description of services, that
create obstacles to participation, including obstacles based
on nationality, by suppliers or contractors in the procure
ment proceedings shall not be included or used in the pre
qualification documents, solicitation documents or other
documents for solicitation of proposals, offers or quota
tions.

(2) To the extent possible, any specifications, plans,
drawings, designs and requirements or descriptions of
services shall be based on the relevant objective technical
and quality characteristics of the goods, construction or
services to be procured. There shall be no requirement of
or reference to a particular trade mark, name, patent, de
sign, type, specific origin or producer unless there is no
other sufficiently precise or intelligible way of describing
the characteristics of the goods, construction or services to
be procured and provided that words such as "or equiva
lent" are included.

(3) (a) Standardized features, requirements, symbols
and terminology relating to the technical and quality
characteristics of the goods, construction or services to be
procured shall be used, where available, in formulating any
specifications, plans, drawings and designs to be included
in the prequalification documents, solicitation documents
or other documents for solicitation or proposals, offers or
quotations;

(b) due regard shall be had for the use of standardized
trade terms, where available, in formulating the terms and
conditions of the procurement contract to be entered into as
a result of the procurement proceedings and in formulating
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other relevant aspects of the prequalification documents,
solicitation documents or other documents for solicitation
of proposals, offers or quotations.

* * *
Article 15. Language

The prequalification documents, solicitation documents
and other documents for solicitation of proposals, offers
or quotations shall be formulated in ... (the enacting
State specifies its official language or languages) (and in a
language customarily used in international trade except
where:

(a) the procurement proceedings are limited solely to
domestic suppliers or contractors pursuant to article 8(1), or

(b) the procuring entity decides, in view of the low
value of the goods or construction to be procured, that only
domestic suppliers or contractors are likely to be interested).

* * *

Chapter 11. Methods of procurement and
their conditions for use

Article 16. Methods of procurement

(1) Except as otherwise provided by this chapter, a pro
curing entity engaging in procurement of goods or con
struction shall do so by means of tendering proceedings.

(2) In the procurement of goods and construction, a pro
curing entity may use a method of procurement other than
tendering proceedings only pursuant to article 17, 18, 19
or 20.

(3) In procurement of services, a procuring entity shall
use the procedures set forth in article 39 bis, unless the
procuring entity determines that:

(a) it is feasible to formulate detailed specifications
and tendering proceedings would be more appropriate
taking into account the nature of the services to be pro
cured; or

(b) it would be more appropriate(, subject to approval
by . .. (the enacting State designates an organ to issue the
approval),) to use a method referred to in article 17, or, in
the case of the methods referred to in articles 18 to 20, the
method in respect of which the conditions for use are
satisfied.

(4) The procuring entity shall include in the record re
quired under article 11, a statement of the grounds and
circumstances on which it relied to justify the use of a
method of procurement pursuant to paragraphs (2) or
(3)(a) or (b).

* * *
Article 17. Conditions for use of two-stage tendering,

request for proposals or competitive
negotiation

(1) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) a procuring entity

may engage in procurement by means of two-stage
tendering in accordance with article 36, or request for pro
posals in accordance with article 38, or competitive nego
tiation in accordance with article 39, in the following
circumstances:

(a) it is not feasible for the procuring entity to formu
late detailed specifications for the goods, construction or
services and, in order to obtain the most satisfactory solu
tion to its procurement needs,

(i) it seeks tenders, proposals or offers as to various
possible means of meeting its needs; or,

(ii) because of the technical character of the goods
or construction, or because of the nature of the
services, it is necessary for the procuring entity
to negotiate with suppliers or contractors;

(b) when the procuring entity seeks to enter into a con
tract for the purpose of research, experiment, study or
development leading to the procurement of a prototype,
except where the contract includes the production of goods
in quantities sufficient to establish their commercial viabi
lity or to recover research and development costs;

(c) when the procuring entity applies this Law, pur
suant to article 1(3), to procurement involving national
defence or national security and determines that the selected
method is the most appropriate method of procurement;
or

(d) when tendering proceedings have been engaged in
but no tenders were submitted or all tenders were rejected
by the procuring entity pursuant to articles 13, 32(3) or 33,
and when, in the judgement of the procuring entity, en
gaging in new tendering proceedings would be unlikely to
result in a procurement contract.

(2) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) the procuring entity
may engage in procurement by means of competitive nego
tiation also when:

(a) there is an urgent need for the goods, construction
or services, and engaging in tendering proceedings would
therefore be impractical, provided that the circumstances
giving rise to the urgency were neither foreseeable by the
procuring entity nor the result of dilatory conduct on its
part; or,

(b) owing to a catastrophic event, there is an urgent
need for the goods, construction or services, making it
impractical to use other methods of procurement because
of the time involved in using those methods.

* * *

Article 18. Conditions for use of restricted tendering

(Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) the procuring entity
may, where necessary for reasons of economy and effi
ciency, engage in procurement by means of restricted ten
dering in accordance with article 37, when:

(a) the goods, construction or services, by reason of
their highly complex or specialized nature, are available
only from a limited number of suppliers or contractors; or
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(b) the time and cost required to examine and evaluate
a large number of tenders would be disproportionate to
the value of the goods, construction or services to be pro
cured.

* * *

Article 19. Conditions for use of request for
quotations

(1) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) a procuring entity
may engage in procurement by means of a request for quo
tations in accordance with article 40 for the procurement of
readily available goods or services that are not specially
produced or supplied to the particular specifications of the
procuring entity and for which there is an established
market, provided that the estimated value of the procure
ment contract is less than the amount set forth in the pro
curement regulations.

(2) A procuring entity shall not divide its procurement
into separate contracts for the purpose of invoking para
graph (1) of this article.

* * *

Article 20. Conditions for use of single-source
procurement

(1) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) a procuring entity
may engage in single-source procurement in accordance
with article 41 when:

(a) the goods, construction or, because of their unique
naturel

, the services, are available only from a particular
supplier or contractor, or a particular supplier or contractor
has exclusive rights in respect of the goods, construction or
services, and no reasonable alternative or substitute exists;

(b) there is an urgent need for the goods or construc
tion, and engaging in tendering proceedings or any other
method of procurement would therefore be impractical,
provided that the circumstances giving rise to the urgency
were neither foreseeable by the procuring entity nor the
result of dilatory conduct on its part;

(c) owing to a catastrophic event, there is an urgent
need for the goods or construction, making it impractical to
use other methods of procurement because of the time in
volved in using those methods;

(d) the procuring entity, having procured goods,
equipment or technology from a supplier or contractor,
determines that additional supplies must be procured from
that supplier or contractor for reasons of standardization or
because of the need for compatibility with existing goods,
equipment, technology, or services of a unique nature',
taking into account the effectiveness of the original pro
curement in meeting the needs of the procuring entity, the
limited size of the proposed procurement in relation to the
original procurement, the reasonableness of the price and
the unsuitability of alternatives to the goods or services in
question;

(e) the procuring entity seeks to enter into a contract
with the supplier or contractor for the purpose of research,

experiment, study or development leading to the procure
ment of a prototype, except where the contract includes the
production of goods in quantities to establish their com
mercial viability or to recover research and development
costs; or

(f) the procuring entity applies this Law, pursuant to
article 1(3), to procurement involving national defence or
national security and determines that single-source pro
curement is the most appropriate method of procurement.

(2) Subject to approval by ... (the enacting State desig
nates an organ to issue the approval), and following public
notice and adequate opportunity to comment, a procuring
entity may engage in single-source procurement when
procurement from a particular supplier or contractor is
necessary in order to promote a policy specified in
article 32(4)(c)(iii), provided that procurement from no
other supplier or contractor is capable of promoting that
policy.

'The foregoing amendments have been made pursuant to paragraph 101
of NCN.91389. The reference to uniqueness of the services may, however,
raise some uncertainty because some goods or construction may also only
be available from one supplier or contractor by reason of their uniqueness.
The Working Group may therefore wish to consider whether a specific
reference to uniqueness is warranted in subparagraphs (aj and (dj.

* * *

Chapter Ill. Tendering proceedings

Section I. Solicitation of tenders and of applications
to prequalify

Article 21. Domestic tendering

In procurement proceedings in which

(a) participation is limited solely to domestic suppliers
or contractors pursuant to article 8(1), or

(b) the procuring entity decides, in view of the low
value of the goods, construction or services to be procured,
that only domestic suppliers or contractors are likely to be
interested in submitting tenders, the procuring entity shall
not be required to employ the procedures set out in articles
22(2), 23(1)(h) and (i), 23(2)(c) and (d), 25(j), (k) and (s)
and 30(1)(c) of this Law.

* * *

Article 22. Procedures for soliciting tenders or
applications to prequalify

(l) A procuring entity shall solicit tenders or, where ap
plicable, applications to prequalify by causing an invitation
to tender or an invitation to prequalify, as the case may be,
to be published in ... (the enacting State specifies the of
ficial gazette or other official publication in which the in
vitation to tender or to prequalify is to be published).

(2) The invitation to tender or invitation to prequalify
shall also be published, in a language customarily used in
international trade, in a newspaper of wide international
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circulation or in a relevant trade publication or technical or
professional journal of wide international circulation.

* * *

Article 23. Contents of invitation to tender and
invitation to prequalify

(I) The invitation to tender shall contain, at a minimum,
the following information:

(a) the name and address of the procuring entity;

(b) the nature and quantity, and place of delivery, of
the goods to be supplied or the nature and location of the
construction to be effected or the nature and place of deli
very, and, if relevant, place ofperformance of the services
to be procured;

(c) the desired or required time for the supply of the
goods or for the completion of the construction or the time
schedule requirements for the provision of the services;

(d) the criteria and procedures to pe used for evaluating
the qualifications of suppliers or contractors, in conformity
with article 6(1)(b);

(e) a declaration, which may not later be altered, that
suppliers or contractors may participate in the procurement
proceedings regardless of nationality, or a declaration that
participation is limited on the basis of nationality pursuant
to article 8(1), as the case may be;

(j) the means of obtaining the solicitation documents
and the place from which they may be obtained;

(g) the price, if any, charged by the procuring entity
for the solicitation documents;

(h) the currency and means of payment for the solici
tation documents;

(i) the language or languages in which the solicitation
documents are available;

(j) the place and deadline for the submission of ten
ders.

(2) An invitation to prequalify shall contain, at a mini
mum, the information referred to in paragraph (1)(a) to (e),
(g), (h) and, if it is already known, (j), as well as the fol
lowing information:

(a) the means of obtaining the prequalification docu
ments and the place from which they may be obtained;

(b) the price, if any, charged by the procuring entity
for the prequalification documents;

(c) the currency and terms of payment for the prequali
fication documents;

(d) the language or languages in which the prequalifi
cation documents are available;

(e) the place and deadline for the submission of appli-
cations to prequalify. .

* * *

Article 24. Provision of solicitation documents

The procuring entity shall provide the solicitation docu
ments to suppliers or contractors in accordance with the

procedures and requirements specified in the invitation to
tender. If prequalification proceedings have been engaged
in, the procuring entity shall provide a set of solicitation
documents to each supplier or contractor that has been
prequalified and that pays the price, if any, charged for
those documents. The price that the procuring entity may
charge for the solicitation documents shall reflect only the
cost of printing them and providing them to suppliers or
contractors.

* * *

Article 25. Contents of solicitation documents

The solicitation documents shall include, at a minimum,
the following information:

(a) instructions for preparing tenders;

(b) the criteria and procedures, in conformity with
the provisions of article 6, relative to the evaluation of the
qualifications of suppliers or contractors and relative to the
further demonstration of qualifications pursuant to article
32(6);

(c) the requirements as to documentary evidence or
other information that must be submitted by suppliers or
contractors to demonstrate their qualifications;

(d) the nature and required technical and quality cha
racteristics, in conformity with article 14, of the goods,
construction or services to be procured, including, but not
limited to, technical specifications, plans, drawings and
designs as appropriate; the quantity of the goods; any inci
dental services to be performed;. the location where the
construction is to be effected or the services are to be
delivered and, if relevant, performed; and the desired or
required time, if any, when the goods are to be delivered,
the construction is to be effected or the services are to be
provided;

(e) the factors to be used by the procuring entity in
determining the successful tender, including any margin of
preference and any factors other than price to be used
pursuant to article 32(4)(b), (c) or (d) and the relative
weight of such factors;

(/) the terms and conditions of the procurement con
tract, to the extent they are already known to the procuring
entity, and the contract form, if any, to be signed by the
parties;

(g) if alternatives to the characteristics of the goods,
construction, services. contractual terms and conditions or
other requirements set forth in the solicitation documents
are permitted, a statement to that effect, and a description
of the manner in which alternative tenders are to be evalu
ated and compared;

(h) if suppliers or contractors are permitted to submit
tenders for only a portion of the goods or construction to
be procured, a description of the portion or portions for
which tenders may be submitted;

(i) the manner in which the tender price is to be for
mulated and expressed, including a statement as to whether
the price is to cover elements other than the cost of the
goods, construction or services themselves, such as any
applicable transportation and insurance charges, customs
duties and taxes;
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(j) the currency or currencies in which the tender price
is to be formulated and expressed;

(k) the language or languages, in conformity with ar
ticle 27, in which tenders are to be prepared;

(l) any requirements of the procuring entity with re
spect to the issuer and the nature, form, amount and other
principal terms and conditions of any tender security to be
provided by suppliers or contractors submitting tenders,
and any such requirements for any security for the per
formance of the procurement contract to be provided by the
supplier or contractor that enters into the procurement con
tract, including securities such as labour and materials
bonds;

(m) if a supplier or contractor may not modify or with
draw its tender prior to the deadline for the submission of
tenders without forfeiting its tender security, a statement to
that effect;

(n) the manner, place and deadline for the submission
of tenders, in conformity with article 28;

(0) the means by which, pursuant to article 26, sup
pliers or contractors may seek clarifications of the solicita
tion documents, and a statement as to whether the pro
curing entity intends, at this stage, to convene a meeting of
suppliers or contractors;

(p) the period of time during which tenders shall be in
effect, in conformity with article 29;

(q) the place, date and time for the opening of tenders,
in conformity with article 31;

(r) the procedures to be followed for opening and
examining tenders;

(s) the currency that will be used for the purpose of
evaluating and comparing tenders pursuant to article 32(5)
and either the exchange rate that will be used for the con
version of tenders into that currency or a statement that the
rate published by a specified financial institution prevailing
on a specified date will be used;

(t) references to this Law, the procurement regulations
and other laws and regulations directly pertinent to the pro
curement proceedings, provided, however, that the omis
sion of any such reference shall not constitute grounds for
review under article 42 or give rise to liability on the part
of the procuring entity;

(u) the name, functional title and address of one or
more officers or employees of the procuring entity who are
authorized to communicate directly with and to receive
communications directly from suppliers or contractors in
connection with the procurement proceedings, without the
intervention of an intermediary;

(v) any commitments to be made by the supplier or
contractor outside of the procurement contract, such as
commitments relating to countertrade or to the transfer of
technology;

(w) notice of the right provided under article 42 of this
Law to seek review of an unlawful act or decision of, or
procedure followed by, the procuring entity in relation to
the procurement proceedings;

(x) if the procuring entity reserves the right to reject all
tenders pursuant to article 33, a statement to that effect;

(y) any formalities that will be required once a tender
has been accepted for a procurement contract to enter into
force, including, where applicable, the execution of a
written procurement contract pursuant to article 35, and
approval by a higher authority or the Government and the
estimated period of time following the dispatch of the
notice of acceptance that will be required to obtain the
approval;

(z) any other requirements established by the pro
curing entity in conformity with this Law and the procure
ment regulations relating to the preparation and submission
of tenders and to other aspects of the procurement pro
ceedings.

* * *

Article 26. Clarifications and modifications of
solicitation documents

(1) A supplier or contractor may request a clarification of
the solicitation documents from the procuring entity. The
procuring entity shall respond to any request by a supplier
or contractor for clarification of the solicitation documents
that is received by the procuring entity within a reasonable
time prior to the deadline for the submission of tenders.
The procuring entity shall respond within a reasonable time
so as to enable the supplier or contractor to make a timely
submission of its tender and shall, without identifying the
source of the request, communicate the clarification to all
suppliers or contractors to which the procuring entity has
provided the solicitation documents.

(2) At any time prior to the deadline for submission of
tenders, the procuring entity may, for any reason, whether
on its own initiative or as a result of a request for clarifi
cation by a supplier or contractor, modify the solicitation
documents by issuing an addendum. The addendum shall
be communicated promptly to all suppliers or contractors
to which the procuring entity has provided the solicitation
documents and shall be binding on those suppliers or con
tractors.

(3) If the procuring entity convenes a meeting of sup
pliers or contractors, it shall prepare minutes of the meeting
containing the requests submitted at the meeting for clari
fication of the solicitation documents, and its responses to
those requests, without identifying the sources of the
requests. The minutes shall be provided promptly to all
suppliers or contractors to which the procuring entity pro
vided the solicitation documents, so as to enable those
suppliers or contractors to take the minutes into account in
preparing their tenders.

* * *

Section II. Submission of tenders

Article 27. Language of tenders

Tenders may be fonnulated and submitted in any
language in which the solicitation documents have been
issued or in any other language that the procuring entity
specifies in the solicitation documents.

* * *
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Article 28. Submission of tenders

(1) The procuring entity shall fix the place for, and a
specific date and time as the deadline for, the submission
of tenders.

(2) If, pursuant to article 26, the procuring entity issues a
clarification or modification of the solicitation documents,
or if a meeting of suppliers or contractors is held, it shall,
prior to the deadline for the submission of tenders, extend
the deadline if necessary to afford suppliers or contractors
reasonable time to take the clarification or modification, or
the minutes of the meeting, into account in their tenders.

(3) The procuring entity may, in its absolute discretion,
prior to the deadline for the submission of tenders, extend
the deadline if it is not possible for one or more suppliers
or contractors to submit their tenders by the deadline owing
to any circumstance beyond their control.

(4) Notice of any extension of the deadline shall be given
promptly to each supplier or contractor to which the pro
curing entity provided the solicitation documents.

(5) (a) Subject to subparagraph (b), a tender shall be
submitted in writing, signed and in a sealed envelope.

(b) Without prejudice to the right of a supplier or con
tractor to submit a tender in the form referred to in sub
paragraph (a), a tender may alternatively be submitted in
any other form specified in the solicitation documents that
provides a record of the content of the tender and at least
a similar degree of authenticity, security and confiden
tiality.

(c) The procuring entity shall, on request, provide to
the supplier or contractor a receipt showing the date and
time when its tender was received.

(6) A tender received by the procuring entity after the
deadline for the submission of tenders shall not be opened
and shall be returned to the supplier or contractor that sub
mitted it.

* * *

Article 29. Period of effectiveness of tenders;
modification and withdrawal of tenders

(1) Tenders shall be in effect during the period of time
specified in the solicitation documents.

(2) (a) Prior to the expiry of the period of effectiveness
of tenders, the procuring entity may request suppliers or
contractors to extend the period for an additional specified
period of time. A supplier or contractor may refuse the
request without forfeiting its tender security, and the effec
tiveness of its tender will terminate upon the expiry of the
unextended period of effectiveness;

(b) Suppliers or contractors that agree to an extension
of the period of effectiveness of their tenders shall extend
or procure an extension of the period of effectiveness of
tender securities provided by them or provide new tender
securities to cover the extended period of effectiveness
of their tenders. A supplier or contractor whose tender

security is not extended, or that has not provided a new
tender security, is considered to have refused the request to
extend the period of effectiveness of its tender.

(3) Unless otherwise stipulated in the solicitation docu
ments, a supplier or contractor may modify or withdraw its
tender prior to the deadline for the submission of tenders
without forfeiting its tender security. The modification or
notice of withdrawal is effective if it is received by the
procuring entity prior to the deadline for the submission of
tenders.

* * *
Article 30. Tender securities

(1) When the procuring entity requires suppliers or con
tractors submitting tenders to provide a tender security:

(a) the requirement shall apply to all such suppliers or
contractors;

(b) the solicitation documents may stipulate that the
issuer of the tender security and the confirmer, if any, of
the tender security, as well as the form and terms of the
tender security, must be acceptable to the procuring entity;

(c) notwithstanding the provisions of subparagraph (b)
of this paragraph, a tender security shall not be rejected by
the procuring entity on the grounds that the tender security
was not issued by an issuer in this State if the tender secu
rity and the issuer otherwise conform to requirements set
forth in the solicitation documents (, unless the acceptance
by the procuring entity of such a tender security would be
in violation of a law of this State);

(d) prior to submitting a tender, a supplier or contrac
tor may request the procuring entity to confirm the accep
tability of a proposed issuer of a tender security, or of a
proposed confirmer, if required; the procuring entity shall
respond promptly to such a request;

(e) confirmation of the acceptability of a proposed
issuer or of any proposed confirmer does not preclude the
procuring entity from rejecting the tender security on the
ground that the issuer or the confirmer, as the case may
be, has become insolvent or otherwise lacks creditworthi
ness;

(f) the procuring entity shall specify in the solicitation
documents any requirements with respect to the issuer and
the nature, form, amount and other principal terms and
conditions of the required tender security; any requirement
that refers directly or indirectly to conduct by the supplier
or contractor submitting the tender shall not relate to con
duct other than:

(i) withdrawal or modification of the tender after
the deadline for submission of tenders, or
before the deadline if so stipulated in the solici
tation documents;

(ii) failure to sign the procurement contract if re
quired by the procuring entity to do so;

(iii) failure to provide a required security for the
performance of the contract after the tender has
been accepted or to comply with any other
condition precedent to signing the procurement
contract specified in the solicitation documents.
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(2) The procuring entity shall make no claim to the
amount of the tender security, and shall promptly return, or
procure the return of, the tender security document, after
whichever of the following that occurs earliest:

(a) the expiry of the tender security;

(b) the entry into force of a procurement contract and
the provision of a security for the performance of the con
tract, if such a security is required by the solicitation docu
ments;

(c) the termination of the tendering proceedings with
out the entry into force of a procurement contract;

(d) the withdrawal of the tender prior to the deadline
for the submission of tenders, unless the solicitation docu
ments stipulate that no such withdrawal is permitted.

* * *
Section Ill. Evaluation and comparison of tenders

Article 31. Opening of tenders

(1) Tenders shall be opened at the time specified in the
solicitation documents as the deadline for the submission
of tenders, or at the deadline specified in any extension of
the deadline, at the place and in accordance with the pro
cedures specified in the solicitation documents.

(2) All suppliers or contractors that have submitted ten
ders, or their representatives, shall be permitted by the
procuring entity to be present at the opening of tenders.

(3) The name and address of each supplier or contractor
whose tender is opened and the tender price shall be
announced to those persons present at the opening of ten
ders, communicated on request to suppliers or contractors
that have submitted tenders but that are not present or rep
resented at the opening of tenders, and recorded imme
diately in the record of the tendering proceedings required
by article 11.

* * *
Article 32. Examination, evaluation and comparison of

tenders

(1) (a) The procuring entity may ask suppliers or con
tractors for clarifications of their tenders in order to assist
in the examination, evaluation and comparison of tenders.
No change in a matter of substance in the tender, including
changes in price and changes aimed at making an unre
sponsive tender responsive, shall be sought, offered or per
mitted.

(b) Notwithstanding subparagraph (a) of this para
graph, the procuring entity shall correct purely arithmetical
errors that are discovered during the examination of ten
ders. The procuring entity shall give prompt notice of any
such correction to the supplier or contractor that submitted
the tender.

(2) (a) Subject to subparagraph (b) of this paragraph,
the procuring entity may regard a tender as responsive only
if it conforms to all requirements set forth in the tender
solicitation documents.

(b) The procuring entity may regard a tender as re
sponsive even if it contains minor deviations that do not
materially alter or depart from the characteristics, terms,
conditions and other requirements set forth in the solicita
tion documents or if it contains errors or oversights that are
capable of being corrected without touching on the sub
stance of the tender. Any such deviations shall be quanti
fied, to the extent possible, and appropriately taken account
of in the evaluation and comparison of tenders.

(3) The procuring entity shall not accept a tender:

(a) if the supplier or contractor that submitted the ten
der is not qualified;

(b) if the supplier or contractor that submitted the ten
der does not accept a correction of an arithmetical error
made pursuant to paragraph (l)(b) of this article;

(c) if the tender is not responsive;

(d) in the circumstances referred to in article 13.

(4) (a) The procuring entity shall evaluate and compare
the tenders that have been accepted in order to ascertain the
successful tender, as defined in subparagraph (b) of this
paragraph, in accordance with the procedures and criteria
set forth in the solicitation documents. No criterion shall be
used that has not been set forth in the solicitation docu
ments.

(b) The successful tender shall be:

(i) the tender with the lowest tender price, subject
to any margin of preference applied pursuant to
subparagraph (d) of this paragraph; or

(ii) if the procuring entity has so stipulated in the
solicitation documents, the lowest evaluated
tender ascertained on the basis of factors speci
fied in the solicitation documents, which fac
tors shall, to the extent practicable, be objective
and quantifiable, and shall be given a relative
weight in the evaluation procedure or be
expressed in monetary terms wherever practi
cable.

(c) In determining the lowest evaluated tender in ac
cordance with subparagraph (b)(ii) of this paragraph, the
procuring entity may consider only the following:

(i) the tender price, subject to any margin of pre
ference applied pursuant to subparagraph (d) of
this paragraph;

(ii) the cost of operating, maintaining and repairing
the goods or construction, the time for delivery
of the goods, completion of construction or
peiformance of the services, the functional
(;haracteristics of the goods or construction, the
terms of payment and of guarantees in respect
of the goods, construction or services;

(iii) the effect that acceptance of a tender would
have on the balance of payments position and
foreign exchange reserves of [this State], the
countertrade arrangements offered by suppliers
or contractors, the extent of local content,
including manufacture, labour and materials,
in goods, construction or services being of
fered by suppliers or contractors, the economic
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development potential offered by tenders, in
cluding domestic investment or other business
activity, the encouragement of employment, the
reservation of certain production for domestic
suppliers, the transfer of technology and the
development of managerial, scientific and ope
rational skills [... (the enacting State may
expand subparagraph (Hi) by including addi
tional factors)]; and

(iv) national defence and security considerations.

(d) If authorized by the procurement regulations, (and
subject to approval by ... (the enacting State designates an
organ to issue the approval),) in evaluating and comparing
tenders a procuring entity may grant a margin of preference
for the benefit of tenders for construction by domestic
contractors or for the benefit of tenders for domestically
produced goods or for the benefit of domestic suppliers of
services. The margin of preference shall be calculated in
accordance with the procurement regulations and reflected
in the record of the procurement proceedings.

(5) When tender prices are expressed in two or more
currencies, the tender prices of all tenders shall be conver
ted to the same currency, and according to the rate specified
in the solicitation documents pursuant to article 25(s), for
the purpose of evaluating and comparing tenders.

(6) Whether or not it has engaged in prequalification pro
ceedings pursuant to article 7, the procuring entity may
require the supplier or contractor submitting the tender that
has been found to be the successful tender pursuant to
paragraph (4)(b) of this article to demonstrate again its
qualifications in accordance with criteria and procedures
conforming to the provisions of article 6. The criteria and
procedures to be used for such further demonstration shall
be set forth in the solicitation documents. Where prequali
fication proceedings have been engaged in, the criteria
shall be the same as those used in the prequalification pro
ceedings.

(7) If the supplier or contractor submitting the successful
tender is requested to demonstrate again its qualifications
in accordance with paragraph (6) of this article but fails to
do so, the procuring entity shall reject that tender and shall
select a successful tender, in accordance with paragraph (4)
of this article, from among the remaining tenders, subject
to the right of the procuring entity, in accordance with
article 33(1), to reject all remaining tenders.

(8) Information relating to the examination, clarification,
evaluation and comparison of tenders shall not be disclosed
to suppliers or contractors or to any other person not in
volved officially in the examination, evaluation or compa
rison of tenders or in the decision on which tender should
be accepted, except as provided in article 11.

* * *
Article 33. Rejection of all tenders (moved to

article 11 bis)

* * *

Article 34. Prohibition of negotiations with suppliers
or contractors

No negotiations shall take place between the procuring
entity and a supplier or contractor with respect to a tender
submitted by the supplier or contractor.

* * *
Article 35. Acceptance of tender and entry into force of

procurement contract

(1) Subject to articles 32(7) and 33, the tender that has
been ascertained to be the successful tender pursuant to
article 32(4)(b) shall be accepted. Notice of acceptance of
the tender shall be given promptly to the supplier or con
tractor submitting the tender.

(2) (a) Notwithstanding the provisions of paragraph (4)
of this article, the solicitation documents may require the
supplier or contractor whose tender has been accepted to
sign a written procurement contract conforming to the ten
der. In such cases, the procuring entity (the requesting
ministry) and the supplier or contractor shall sign the pro
curement contract within a reasonable period of time after
the notice referred to in paragraph (1) of this article is
dispatched to the supplier or contractor;

(b) Subject to paragraph (3) of this article, where a
written procurement contract is required to be signed pur
suant to subparagraph (a) of this paragraph, the procure
ment contract enters into force when the contract is signed
by the supplier or contractor and by the procuring entity.
Between the time when the notice referred to in para
graph (1) of this article is dispatched to the supplier or
contractor and the entry into force of the procurement con
tract, neither the procuring entity nor the supplier or
contractor shall take any action that interferes with the
entry into force of the procurement contract or with its
performance.

(3) Where the solicitation documents stipulate that the
procurement contract is subject to approval by a higher
authority, the procurement contract shall not enter into
force before the approval is given. The solicitation docu
ments shall specify the estimated period of time following
dispatch of the notice of acceptance of the tender that will
be required to obtain the approval. A failure to obtain the
approval within the time specified in the solicitation docu
ments shall not extend the period of effectiveness of ten
ders specified in the solicitation documents pursuant to
article 29(1) or the period of effectiveness of tender secu
rities that may be required pursuant to article 30(1).

(4) Except as provided in paragraphs (2)(b) and (3) of this
article, a procurement contract in accordance with the
terms and conditions of the accepted tender enters into
force when the notice referred to in paragraph (1) of this
article is dispatched to the supplier or contractor that sub
mitted the tender, provided that it is dispatched while the
tender is in force. The notice is dispatched when it is pro
perly addressed or otherwise directed and transmitted to the
supplier or contractor, or conveyed to an appropriate autho
rity for transmission to the supplier or contractor, by a
mode authorized by article 9.
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(5) If the supplier or contractor whose tender has been
accepted fails to sign a written procurement contract, if
required to do so, or fails to provide any required security
for the performance of the contract, the procuring entity
shall select a successful tender in accordance with article
32(4) from among the remaining tenders that are in force,
subject to the right of the procuring entity, in accordance
with article 33(1), to reject all remaining tenders. The notice
provided for in paragraph (I) of this article shall be given to
the supplier or contractor that submitted that tender.

(6) Upon the entry into force of the procurement contract
and, if required, the provision by the supplier or contractor
of a security for the performance of the contract, notice of
the procurement contract shall be given to other suppliers
or contractors, specifying the name and address of the sup
plier or contractor that has entered into the contract and the
contract price.

* * *
Chapter IV. Procedures for procurement methods

other than tendering

Article 36. Two-stage tendering

(1) The provisions of chapter III of this Law shall apply
to two-stage tendering proceedings except to the extent
those provisions are derogated from in this article.

(2) The solicitation documents shall call upon suppliers
or contractors to submit, in the first stage of the two-stage
tendering proceedings, initial tenders containing their pro
posals without a tender price. The solicitation documents
may solicit proposals relating to the technical, quality or
other characteristics of the goods or construction as well as
to contractual terms and conditions of their supply.

(3) The procuring entity may engage in negotiations with
any supplier or contractor whose tender has not been rejec
ted pursuant to articles 13, 32(3) or 33 concerning any
aspect of its tender.

(4) In the second stage of the two-stage tendering pro
ceedings, the procuring entity shall invite suppliers or con
tractors whose tenders have not been rejected to submit
final tenders with prices with respect to a single set of
specifications. In formulating those specifications, the pro
curing entity may delete or modify any aspect, originally
set forth in the solicitation documents, of the technical or
quality characteristics of the goods or construction to be
procured, and any criterion originally set forth in those
documents for evaluating and comparing tenders and for
ascertaining the successful tender, and may add new
characteristics or criteria that conform with this Law. Any
such deletion, modification or addition shall be communi
cated to suppliers or contractors in the invitation to submit
final tenders. A supplier or contractor not wishing to sub
mit a final tender may withdraw from the tendering pro
ceedings without forfeiting any tender security that the
supplier or contractor may have been required to provide.
The final tenders shall be evaluated and compared in order
to ascertain the successful tender as defined in article
32(4)(b).

* * *

Article 37. Restricted tendering

(I) (a) When the procuring entity engages in restricted
tendering on the grounds referred to in article 18(a), it shall
solicit tenders from all suppliers and contractors from
whom the goods or construction to be procured are avail
able.

(b) When the procuring entity engages in restricted
tendering on the grounds referred to in article 18(b), it shall
select suppliers or contractors from whom to solicit tenders
in a non-discriminatory manner and it shall select a suffi
cient number of suppliers or contractors to ensure effective
competition.

(2) When the procuring entity engages in restricted ten
dering, it shall cause a notice of the restricted-tendering
proceeding to be published in ... (each enacting State
specifies the official gazette or other official publication in
which the notice is to be published).

(3) The provisions of chapter III of this Law, except arti
cle 22, shall apply to restricted-tendering proceedings,
except to the extent that those provisions are derogated
from in this article.

* * *
Article 38. Request for proposals

(1) Requests for proposals shall be addressed to as many
suppliers or contractors as practicable, but to at least three,
if possible.

(2) The procuring entity shall publish in a newspaper of
wide international circulation or in a relevant trade publica
tion or technical journal of wide international circulation a
notice seeking expression of interest in submitting a propo
sal, unless for reasons of economy or efficiency the procur
ing entity considers it undesirable to publish such a notice;
the notice shall not confer any rights on suppliers or con
tractors, including any right to have a proposal evaluated.

(3) The procuring entity shall establish the criteria for
evaluating the proposals and determine the relative weight
to be accorded to each such criterion and the manner in
which they are to be applied in the evaluation of the pro
posals. The criteria shall concern:

(a) the relative managerial and technical competence
of the supplier or contractor;

(b) the effectiveness of the proposal submitted by the
supplier or contractor in meeting the needs of the procuring
entity; and

(c) the price submitted by the supplier or contractor
for carrying out its proposal and the cost of operating,
maintaining and repairing the proposed goods or construc
tion.

(4) A request for proposals issued by a procuring entity
shall include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the procurement need including
the technical and other parameters to which the proposal
must conform, as well as, in the case of procurement of
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construction, the location of any construction to be effected
and, in the case of services, the place of delivery and, if
relevant, the place of peiformance;

(c) the criteria for evaluating the proposal, expressed
in monetary terms to the extent practicable, the relative
weight to be given to each such criterion, and the manner
in which they will be applied in the evaluation of the pro
posal; and

(d) the desired format and any instructions, including
any relevant time-frames, applicable in respect of the pro
posal.

(5) Any modification or clarification of the request for
proposals, including modification of the criteria for evalu
ating proposals referred to in paragraph (3) of this article,
shall be communicated to all suppliers or contractors par
ticipating in the request-for-proposals proceedings.

(6) The procuring entity shall treat proposals in such a
manner so as to avoid the disclosure of their contents to
competing suppliers or contractors.

(7) The procuring entity may engage in negotiations with
suppliers or contractors with respect to their proposals and
may seek or permit revisions of such proposals, provided
that the following conditions are satisfied:

(a) any negotiations between the procuring entity and
a supplier or contractor shall be confidential;

(b) subject to article 11, one party to the negotiations
shall not reveal to any other person any technical, price or
other market information relating to the negotiations with
out the consent of the other party.;

(c) the opportunity to participate in negotiations is
extended to all suppliers or contractors that have submitted
proposals and whose proposals have not been rejected.

(8) Following completion of negotiations, the procuring
entity shall request all suppliers or contractors remaining in
the proceedings to submit, by a specified date, a best and
final offer with respect to all aspects of their proposals.

(9) The procuring entity shall employ the following pro
cedures in the evaluation of proposals:

(a) only the criteria referred to in paragraph (3) of this
article as set forth in the request for proposals shall be
considered;

(b) the effectiveness of a proposal in meeting the
needs of the procuring entity shall be evaluated separately
from the price;

(c) the price of a proposal shall be considered by the
procuring entity only after completion of the technical
evaluation.

(10) Any award by the procuring entity shall be made to
the supplier or contractor whose proposal best meets the
needs of the procuring entity as determined in accordance
with the criteria for evaluating the proposals set forth in the
request for proposals, as well as with the relative weight
and manner of application of those criteria indicated in the
request for proposals.

* * *

Article 39. Competitive negotiation

(I) In competitive negotiation proceedings, the procuring
entity shall engage in negotiations with a sufficient number
of suppliers or contractors to ensure effective competition.

(2) Any requirements, guidelines, documents, clarifica
tions or other information relative to the negotiations that
are communicated by the procuring entity to a supplier or
contractor shall be communicated on an equal basis to all
other suppliers or contractors engaging in negotiations with
the procuring entity relative to the procurement.

(3) Negotiations between the procuring entity and a sup
plier or contractor shall be confidential, and, except as
provided in article 11, one party to those negotiations shall
not reveal to any other person any technical, price or other
market information relating to the negotiations without the
consent of the other party.

(4) Following completion of negotiations, the procuring
entity shall request all suppliers or contractors remaining in
the proceedings to submit, by a specified date, a best and
final offer with respect to all aspects of their proposals. The
procuring entity shall select the successful offer on the
basis of such best and final offers.

* * *
Article [39] (bis). [Request for proposals for services]

[Special procedures for request for
proposals for services][Special
procedure for procurement of
services]

(1) A procuring entity shall solicit proposals for services
or, where applicable, applications to prequalify by causing
an invitation for proposals or an invitation to prequalify,
as the case may be, to be published in . .. (the enacting
State specifies the official gazette or other official publica
tion in which the invitation for proposals or to prequalify
is to be published).

(2) The invitation for proposals or invitation to prequalify
shall also be published, in a language customarily used in
international trade, in a newspaper of wide international
circulation or in a relevant trade or professional publica
tion of wide international circulation [except where, in
view of the low value of the services to be procured, the
procuring entity decides that only domestic suppliers and
contractors are likely to be interested in submitting propo
sals].

(3) The procuring entity may disregard the provisions of
paragraph (l) and (2) of this article:

(a) where the services to be procured are available
only from a limited number of suppliers or contractors that
are known to the procuring entity, provided that it solicits
proposals from all those suppliers or contractors; or

(b) where the time and cost required to examine and
evaluate a large number of proposals would be dispropor
tionate to the value of the services to be procured, provided
that it solicits proposals from a sufficient number of sup
pliers and contractors to ensure effective competition; or
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[(c) where, because of the nature of the services to be
procured, economy and efficiency in procurement can only
be promoted by means of direct solicitation, provided that
it solicits proposals from a sufficient number of suppliers
or contractors to ensure effective competition].

(4) A request for proposals issued by a procuring entity
shall include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the services to be procured and the
location where the services are to be delivered and, if rele
vant, performed;

(c) the criteria to be used by the procuring entity in
determining the successful proposal, including any margin
ofpreference and any factors to be used pursuant to para
graph (6) of this article and the relative weight of such
factors;

(d) the desired format and any instructions, including
any relevant time1rames, applicable in respect of the pro
posal;

(e) any eligibility requirements that have to be met by
suppliers or contractors;

(f) the method selected pursuant to paragraphs (11),
(12) or (13) of this article for ascertaining the successful
proposal.

(5) The procuring entity shall establish the criteria for
evaluating the proposals and determine the relative weight
to be accorded to each such criterion and the manner in
which they are to be applied in the evaluation of the pro
posals. The criteria shall concern:

(a) the qualifications, experience, reputation, reliabi
lity, professional and managerial competence of the sup
plier or contractor;

(b) the effectiveness of the proposal submitted by the
supplier or contractor in meeting the needs of the pro
curing entity;

(c) the price submitted by the supplier or contractor
for carrying out its proposal including any ancillary or
related costs;

(d) the effect that the acceptance of a proposal will
have on the balance of payments position and foreign ex
change reserves of (this State), the extent of participation
by local suppliers and contractors, the encouragement of
employment, the economic development potential offered
by the proposal, the development of local experience,
(... (the enacting State may expand subparagraph (d) by
including additional factors));

(6) If authorized by the procurement regulations (and
subject to approval by ... (each State designates an organ
to issue the approval),) in evaluating and comparing the
proposals, a procuring entity may grant a margin of pre
ference for the benefit of domestic suppliers of services
which shall be calculated in accordance with the procure
ment regulations and included in the record of the procure
ment proceedings.

(7) (a) Any modification or clarification of the request
for proposals, including modification of the criteria for
evaluating proposals referred to in paragraph (5) of this

article, shall be communicated to all suppliers or contrac
tors participating in the procurement proceedings;

(b) If the procuring entity convenes a meeting of sup
pliers or contractors, it shall prepare minutes of the meet
ing containing the requests submitted at the meeting for
clarification of the request for proposals, and its responses
to those requests, without identifying the sources of the
requests. The minutes shall be provided promptly to all
suppliers or contractors participating in the procurement
proceedings, so as to enable those suppliers or contractors
to take the minutes into account in preparing their pro
posals.

(8) The procuring entity shall treat proposals in such a
manner so as to avoid the disclosure of their contents to
competing suppliers or contractors.

(9) In evaluating the proposals, the procuring entity shall
apply only the criteria and method of selection that have
been notified to suppliers or contractors in the request for
proposals.

(la) The procuring entity, in ascertaining the successful
proposal, shall use one of the methods provided for in
either paragraph (11), (12) or (13) of this article.

(11). (a) The procuring entity shall establish a threshold
level with respect to quality and technical aspects of the
proposals and, without considering the price of the pro
posals, rate each proposal in accordance with the factors
for evaluating the proposals and the relative weight and
manner of application of those factors as set forth in the
request for proposals. The procuring entity shall then com
pare the prices of the proposals that have attained a rating
at or above the threshold level.

(b) The successful proposal shall then be:
(i) the proposal with the lowest price; or
(ii) the proposal with the highest combined evalua

tion of the price, and of technical capacity as
rated in accordance with subparagraph (a) of
this article.

(12) (a) The procuring entity shall engage in negotia
tions with suppliers or contractors with respect to their
proposals and may seek or permit revisions of such propo
sals, provided that the opportunity to participate in nego
tiations is extended to all suppliers or contractors that have
submitted proposals and whose proposals have not been
rejected.

(b) Following completion of negotiations, the pro
curing entity shall request all suppliers or contractors re
maining in the proceedings to submit, by a specified date,
a best and final offer with respect to all aspects of their
proposals.

(c) In the evaluation of proposals, the price of a pro
posal shall be considered separately and only after com
pletion of the technical evaluation.

(d) Any award by the procuring entity shall be made to
the supplier or contractor whose proposal best meets the
needs of the procuring entity as determined in accordance
with the criteria for evaluating the proposals as well as
with the relative weight and manner ofapplication of those
criteria as set forth in the request for proposals.
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(13) The procuring entity shall engage in negotiations
with suppliers and contractors in accordance with the fol
lowing procedure:

(a) establish a threshold level in accordance with
paragraph (11)(a) of this article;

(b) invite for negotiations on the price or other aspects
of its proposal the supplier or contractor that has attained
the highest quality and technical rating in accordance with
paragraph (11)(a) of this article;

(c) inform the suppliers or contractors that attained
ratings above the threshold level that they may be consid
ered for negotiation if the negotiations with the suppliers
or contractors with higher ratings do not result in a pro
curement contract;

(d) inform the other suppliers or contractors that they
did not attain the required threshold level;

(e) if it appears to the procuring entity that the nego
tiations with the supplier or contractor invited pursuant to
paragraph (13)(b) of this article will not result in a pro
curement contract, inform that supplier or contractor that
it is terminating the negotiations;

(f) the procuring entity shall then invite for negotia
tions the supplier or contractor that attained the second
highest rating; if the negotiations with that supplier or con
tractor do not result in a procurement contract, the procur
ing entity shall invite the other suppliers or contractors for
negotiations on the basis of their ranking until it arrives at
a procurement contract or rejects all remaining proposals.

(14) (a) Any negotiations pursuant to paragraph (12)
or (13) of this article shall be confidential and subject to
article 11, one party to the negotiations shall not reveal to
any other person any technical, price or any other informa
tion relating to the negotiations without the consent of the
other party. 1

'With reference to the issue raised in paragraph 3 of the introduction
to this note, the Working Group might wish to consider the extent to
which it would be possible to incorporate paragraph 11 of this article into
tendering as it essentially represents a price-based evaluation on the basis
of a qualification threshold, a procedure akin to prequalification. Para
graph 12, which it essentially evaluation of the best and final offer
(BAFO), is modeled on the procedure already found under article 38.
Paragraph 13 of this article could then be incorporated in article 38 as an
alternative method for evaluation in the services context.

* * *

Article 40. Request for quotations

(1) The procuring entity shall request quotations from as
many suppliers or contractors as practicable, but from at
least three, if possible. Each supplier or contractor from
whom a quotation is requested shall be informed whether
any elements other than the charges for the goods or ser
vices themselves, such as any applicable transportation and
insurance charges, customs duties and taxes, are to be in
cluded in the price.

(2) Each supplier or contractor is permitted to give only
one price quotation and is not permitted to change its
quotation. No negotiations shall take place between the
procuring entity and a supplier or contractor with respect to
a quotation submitted by the supplier or contractor.

(3) The procurement contract shall be awarded to the
supplier or contractor that gave the lowest-priced quotation
meeting the needs of the procuring entity.

* * *

Article 41. Single-source procurement

In the circumstances set forth in article 20 the procuring
entity may procure the goods, construction or services by
soliciting a proposal or price quotation from a single sup
plier or contractor.

* * *

Chapter V. Review*

Article 42. Right to review

(1) Subject to paragraph (2) of this article, any supplier or
contractor that claims to have suffered, or that may suffer,
loss or injury due to a breach of a duty imposed on the
procuring entity by this Law may seek review in accor
dance with articles 43 to [47].

(2) The following shall not be subject to the review pro
vided for in paragraph (1) of this article:

(a) the selection of a method of procurement pursuant
to articles 16 to 20;

(b) the limitation of procurement proceedings in ac
cordance with article 8 on the basis of nationality;

(c) a decision by the procuring entity under article [11
bis] to reject all tenders, proposals, offers or quotations;

(d) a refusal by the procuring entity to respond to an
expression of interest in participating in request-for
proposals proceedings pursuant to article 38(2);

(e) an omission referred to in article 25(t).

*States enacting the Model Law may wish to incorporate the articles
on review without change or with only such minimal changes as are
necessary to meet particular important needs. However, because of con
stitutional or other considerations, States might not, to one degree or
another, see fit to incorporate those articles. In such cases, the articles on
review may be used to measure the adequacy of existing review proce
dures.

* * *

Article 43. Review by procuring entity (or by
approving authority)

(1) Unless the procurement contract has already entered
into force, a complaint shall, in the first instance, be sub
mitted in writing to the head of the procuring entity. (How
ever, if the complaint is based on an act or decision of, or
procedure followed by, the procuring entity, and that act,
decision or procedure was approved by an authority pur
suant to this Law, the complaint shall instead be submitted
to the head of the authority that approved the act, decision
or procedure.) A reference in this Law to the head of the
procuring entity (or the head of the approving autho
rity) includes any person designated by the head of the
procuring entity (or by head of the approving authority, as
the case may be).
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(2) The head of the procuring entity (or of the approving
authority) shall not entertain a complaint, unless it was
submitted within 20 days of when the supplier or contrac
tor submitting it became aware of the circumstances giving
rise to the complaint or of when that supplier or contractor
should have become aware of those circumstances, which
ever is earlier.

(3) The head of the procuring entity (or of the approving
authority) need not entertain a complaint, or continue to
entertain a complaint, after the procurement contract has
entered into force.

(4) Unless the complaint is resolved by mutual agreement
of the supplier or contractor that submitted it and the pro
curing entity, the head of the procuring entity (or of the
approving authority) shall, within 30 days after the sub
mission of the complaint, issue a written decision. The
decision shall:

(a) state the reasons for the decision; and

(b) if the complaint is upheld in whole or in part, indi
cate the corrective measures that are to be taken.

(5) If the head of the procuring entity (or of the approving
authority) does not issue a decision by the time specified in
paragraph (4) of this article, the supplier or contractor sub
mitting the complaint (or the procuring entity) is entitled
immediately thereafter to institute proceedings under ar
ticle [44 or 47]. Upon the institution of such proceedings,
the competence of the head of the procuring entity (or of
the approving authority) to entertain the complaint ceases.

(6) The decision of the head of the procuring entity (or of
the approving authority) shall be final unless proceedings
are instituted under article [44 or 47].

* * *

Article 44. Administrative review*

(1) A supplier or contractor entitled under article 42 to
seek review may submit a complaint to [insert name of
administrative body]:

(a) if the complaint cannot be submitted or entertained
under article 43 because of the entry into force of the pro
curement contract, and provided that the complaint is sub
mitted within 20 days after the earlier of the time when the
supplier or contractor submitting it became aware of the
circumstances giving rise to the complaint or the time when
that supplier or contractor should have become aware of
those circumstances;

(b) if the head of the procuring entity does not enter
tain the complaint because the procurement contract has
entered into force, provided that the complaint is submitted
within 20 days after the issuance of the decision not to
entertain the complaint;

(c) pursuant to article 43(5), provided that the com
plaint is submitted within 20 days after the expiry of the
period referred to in article 43(4); or

(d) if the supplier or contractor claims to be adversely
affected by a decision of the head of the procuring entity
(or of the approving authority) under article 43, provided

that the complaint is submitted within 20 days after the
issuance of the decision.

(2) Upon receipt of a complaint, the [insert name of admi
nistrative body] shall give notice of the complaint promptly
to the procuring entity (or to the approving authority).

(3) The [insert name of administrative body] may [grant]
[recommend]** one or more of the following remedies,
unless it dismisses the complaint:

(a) declare the legal rules or principles that govern the
subject-matter of the complaint;

(b) prohibit the procuring entity from acting or decid
ing unlawfully or from following an unlawful procedure;

(c) require the procuring entity that has acted or pro
ceeded in an unlawful manner, or that has reached an
unlawful decision, to act or to proceed in a lawful manner
or to reach a lawful decision;

(d) annul in whole or in part an unlawful act or deci
sion of the procuring entity, other than any act or decision
bringing the procurement contract into force;

(e) revise an unlawful decision by the procuring entity
or substitute its own decision for such a decision, other than
any decision bringing the procurement contract into force;

(f) require the payment of compensation for
Option I
any reasonable costs incurred by the supplier or
contractor submitting the complaint in connection
with the procurement proceedings as a result of an
unlawful act or decision of, or procedure followed
by, the procuring entity;

Option II
loss or injury suffered by the supplier or contractor
submitting the complaint in connection with the
procurement proceedings

(g) order that the procurement proceedings be termi
nated.

(4) The [insert name of administrative body] shall within
30 days issue a written decision concerning the complaint,
stating the reasons for the decision and the remedies
granted, if any.

(5) The decision shall be final unless an action is com
menced under article 47.

*States where hierarchical administrative review of administrative
actions, decisions and procedures is not a feature of the legal system may
omit article 44 and provide only for judicial review (article 47).

**Optional language is presented in order to accommodate those
States where review bodies do not have the power to grant the remedies
listed below but can make reconunendations.

* * *

Article 45. Certain rules applicable to review
proceedings under article 43
{and article 44}

(1) Promptly after the submission of a complaint under
article 43 [or article 44], the head of the procuring entity
(or of the approving authority) [, or the [insert name of



108 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

administrative body], as the case may be,] shall notify all
suppliers or contractors participating in the procurement
proceedings to which the complaint relates of the sub
mission of the complaint and of its substance.

(2) Any such supplier or contractor or any governmental
authority whose interests are or could be affected by the
review proceedings has a right to participate in the review
proceedings. A supplier or contractor that fails to partici
pate in the review proceedings is barred from subsequently
making the same type of claim.

(3) A copy of the decision of the head of the procuring
entity (or of the approving authority) [, or of the [insert
name of administrative body], as the case may be,] shall be
furnished within five days after the issuance of the decision
to the supplier or contractor submitting the complaint, to
the procuring entity and to any other supplier or contractor
or governmental authority that has participated in the
review proceedings. In addition, after the decision has been
issued, the complaint and the decision shall be promptly
made available for inspection by the general public, pro
vided, however, that no information shall be disclosed if its
disclosure would be contrary to law, would impede law
enforcement, would not be in the public interest, would
prejudice legitimate commercial interests of the parties or
would inhibit fair competition.

* * *
Article 46. Suspension of procurement proceedings

(1) The timely submission of a complaint under article 43
[or article 44] suspends the procurement proceedings for a
period of seven days, provided that the complaint is not
frivolous and contains a declaration the contents of which,
if proven, demonstrate that the supplier or contractor will
suffer irreparable injury in the absence of a suspension, it
is probable that the complaint will succeed and the granting
of the suspension would not cause disproportionate harm to
the procuring entity or to other suppliers or contractors.

(2) When the procurement contract enters into force, the
timely submission of a complaint under article 44 shall
suspend performance of the procurement contract for a
period of seven days, provided the complaint meets the
requirements set forth in paragraph (1) of this article.

(3) The head of the procuring entity (or of the approving
authority) [, or the [insert name of administrative body],]
may extend the suspension provided for in paragraph (I) of
this article, [and the [insert name of administrative body]
may extend the suspension provided for in paragraph (2) of
this article,] in order to preserve the rights of the supplier
or contractor submitting the complaint or commencing the
action pending the disposition of the review proceedings,
provided that the total period of suspension shall not exceed
30 days.

(4) The suspension provided for by this article shall not
apply if the procuring entity certifies that urgent public
interest considerations require the procurement to proceed.
The certification, which shall state the grounds for the find
ing that such urgent considerations exist and which shall be
made a part of the record of the procurement proceedings, is
conclusive with respect to all levels of review except judi
cial review.

(5) Any decision by the procuring entity under this article
and the grounds and circumstances therefor shall be made
part of the record of the procurement proceedings.

* * *
Article 47. Judicial review

The [insert name of court or courts] has jurisdiction over
actions pursuant to article 42 and petitions for judicial
review of decisions made by review bodies, or of the failure
of those bodies to make a decision within the prescribed
time-limit, under article 43 [or 44].

* * *

E. Draft amendments to the Guide to Enactment of UNCITRAL Model Law
on Procurement of Goods and Construction: note by the Secretariat

(A/CN.9/394) [Original: English]

1. While preparing the UNCITRAL Model Law on Pro
curement of Goods and Construction, the Commission was
of the view that background and explanatory information
on the Model Law in the form of a guide to enactment
would provide useful assistance to executive branches of
Governments, and to legislatures using the Model Law.
Accordingly, the Guide to Enactment of UNCITRAL
Model Law on Procurement of Goods and Construction (N
CN.9/393) was adopted by the Commission at its twenty
sixth session simultaneously with the adoption of the
Model Law (N481l7, para. 258).

2. In reviewing the amendments and additions that should
be made to the UNCITRAL Model Law on Procurement of
Goods and Construction so as to encompass procurement

of services, the Working Group on the New International
Economic Order noted the added importance of the Guide
to Enactment in view of inclusion of provisions on pro
curement of services, in particular since this was an area in
which many legislatures and Governments had relatively
limited experience. The Working Group expressed the
hope that the amended Guide to Enactment would be
adopted simultaneously with the amended Model Law (N
CN.9/392, para. 132). In line with that objective, the present
note sets forth in the annex the draft amendments to the
Guide to Enactment geared to the text of the draft Model
Law on Procurement of Goods, Construction and Services
as established by the Working Group upon conclusion of
its seventeenth session and set forth in the annex to the
report of that session (NCN.9/392).
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3. As, in line with applicable directives on limitation of
documentation, it was not feasible to reprint the entire
Guide, this note only presents the draft amendments and
additions that are to be made to the Guide to Enactment of
UNCITRAL Model Law on Procurement of Goods and
Construction (AlCN.9/393). In instances where only minor
changes are to be made, the words to be added or amended
are indicated. In addition, it may be noted that, as appro
priate, the final amendments to the Guide will include the
replacement of the words "goods or construction" by the
words "goods, construction or services". Where the amend
ments or additions are substantial, the entire new passage is
provided. As was the case with the adoption of the Guide at
the twenty-sixth session, once the Commission has com
pleted its review and adoption of the Model Law on Goods,
Construction and Services at the twenty-seventh session, it
might be left to the Secretariat to finalize the Guide to take
account of the deliberations and decisions in the Com
mission.

ANNEX

DRAFr AMENDMENTS TO THE GUIDE TO
ENACTMENT OF UNCITRAL MODEL LAW

ON PROCUREMENT OF GOODS
AND CONSTRUCTION

INTRODUCTION

1. Replace paragraph 1 by the following:

"1. At its nineteenth session, in 1986, the United Nations
Commission on International Trade Law (UNCITRAL) de
cided to undertake work in the area of procurement. The
UNCITRAL Model Law on Procurement of Goods and Con
struction, llnd its accompanying Guide to Enactment, were
adopted by the Commission at its twenty-sixth session (Vienna,
5-23 July 1993). The Model Law is intended to serve as a
model for States for the evaluation and modernization of their
procurement laws and practices and the establishment of pro
curement legislation where none presently exists. The text of
the Model Law on Procurement of Goods and Construction is
set forth in annex I to the report of UNCITRAL on the work
of its twenty-sixth session (Official Records of the General
Assembly, Forty-eighth Session, Supplement No. 17 (A/48/17».

"1 bis. On the understanding that certain aspects of the pro
curement of services were governed by different considerations
from those that governed the procurement of goods or con
struction, a decision had been made to limit the work at the
initial stage to the formulation of model legislative provisions
on the procurement of goods and construction. At the twenty
sixth session, having completed work on model statutory pro
visions on procurement of goods and construction, the Com
mission decided to proceed with the elaboration of model
statutory provisions on procurement of services. Accordingly,
at the twenty-seventh session (New York, 31 May-17 June
1994), the Commission adopted amendments to the Model
Law on Procurement of Goods and Construction so as to en
compass procurement of services and adopted the UNCITRAL
Model Law on Procurement of Goods, Construction and Ser
vices (hereinafter referred to as the "Model Law"). The text of
the Model Law is set forth in annex I to the report of UNCI
TRAL on the work of its twenty-seventh session (Official
Records of the General Assembly, Forty-ninth Session, Supple
ment No, 17 (A/49/l7». At the same session, the Commission
also adopted the present Guide as a companion to the Model
Law."

2. Paragraph 6:

In the penultimate sentence, after the words "for exceptional
cases" add the words "in the case of goods or construction, or
other than request for proposals for services in the case of
services".

I. MAIN FEATURES OF THE MODEL LAW

3. Replace paragraph 10 by the following:

"10. To take account of certain differences between the pro
curement of goods and construction and the procurement of
services, the Model Law sets forth in chapter IV bis a set of
procedures especially designed for the procurement of services.
The main differences referred to above in paragraph 1 bis arise
from the fact that, unlike the procurement of goods and con
struction, procurement of services typically involves the supply
of an intangible commodity whose quality and exact content
may be difficult to quantify. The precise quality of the services
provided may be largely dependent on the skill and expertise
of the suppliers or contractors. Thus, unlike procurement of
goods and construction where price is the predominant crite
rion in the evaluation process, the price of services is often not
considered as important a criterion in the evaluation and selec
tion process as the quality and competence of the suppliers or
contractors. Chapter IV bis is intended to provide procedures
that reflect these differences."

4. Replace paragraph 13 with the following text:

"13. The Model Law presents several procurement methods
so as to enable the procuring entity to deal with the varying
circumstances that it might encounter. This enables an enacting
State to aim for as broad an application of the Model Law as
possible. As the rule for normal circumstances in procurement
of goods or construction, the Model Law mandates the use of
tendering, the method of procurement widely recognized as
generally most effective in promoting competition, economy
and efficiency in procurement, as well as the other objectives
set forth in the Preamble. For normal circumstances in the
procurement of services, the Model Law prescribes the use of
request for proposals for services so as to give due weight in
the evaluation process to the qualifications and expertise of the
service providers. For the exceptional circumstances in which
tendering is not appropriate or feasible for procurement of
goods or construction, the Model Law offers other methods of
procurement; and it also does so for the circumstances in
which request for proposals for services is not appropriate or
feasible for procurement of services."

5. Add a paragraph 14 bis as follows:

"Request for proposals for services

14 bis. Since request for proposals for services is the method
of procurement to be used in typical circumstances in the pro
curement of services, chapter IV bis contains procedures that
promote competition, objectivity. and transparency, while
taking account of the predominant importance of the qualifica
tions and expertise of the service providers in the evaluation
process. The main features of request for proposals for ser
vices include, for example, unrestricted solicitation of suppliers
and contractors as the general rule, and predisclosure in the
request for proposals of the criteria for evaluation of proposals
and, of the three optional selection methods, the one that will
be used in the selection process. According to the first method,
which is set forth in article 41 sexies (12) and which is akin
to tendering in that there is no negotiation, the procuring entity
subjects proposals that obtain a technical rating above a set
threshold to a straightforward price competition. The second
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option (article 41 sexies (13» provides a method by which the
procuring entity negotiates with suppliers and contractors, after
which they submit their best and final offers, a process akin to
the request for proposals procedure in article 39. Under the
third method (article 41 sexies (14», the procuring entity holds
negotiations solely on price with the supplier or contractor
who obtained the highest technical rating."

6. Paragraph 15:

(i) In the first sentence, after the words "for cases", add the
words "in the procurement of goods and construction,".

(ii) After the first sentence, add the following: "Those of the
three procurement methods provided for in article 17 that have
been included by the enacting State in its law might also be
used for procurement of services. However, for one of these
other methods to be used, the condition for its use would have
to be present."

7. Paragraph 19:

After the words "standardized goods", add the words "or ser
vices".

8. Paragraph 21:

After the words "tendering proceedings", add the words "or
request for proposals for services".

9 Paragraph 23:

(i) In the first sentence, replace the words "in article
32(4)(d)", by the words "in articles 32(4)(d) and 41 quater
(2)".

(ii) In the third sentence, where the word "tender" appears,
add the words "or proposal".

10. Paragraph 24:

In the first sentence, after the words "engaging in tendering",
add the words "or request for proposals for services".

11. Paragraph 25:

In the first sentence, after the words "other than tendering",
add the words "or request for proposals for services".

11. ARTICLE-BY-ARTICLE REMARKS

Chapter I. General provisions

Article 2. Definitions

12. Replace paragraph (3) with the following:

"3. Editorial language has been included at the end of the
definitions of "goods" and of "services" in subparagraphs (c)
and (d bis) indicating that a State may wish to specifically
refer in those definitions to categories of items that would be
treated as goods or services, as the case may be, and whose
status might otherwise be unclear. The intent of this technique
is to provide clarity with respect to what is and what is not to
be treated as "goods" or "services" and it is therefore not
meant to be used to limit the scope of application of the Model
Law, which can be done by way of article 1(2)(b). Such an
added degree of specificity might be considered desirable by
the enacting State, in particular in view of the open-ended
definition of services."

Article 4. Procurement regulations

13. Paragraph 2:

After the words "method other than tendering", add the words
"or request for proposals for services".

14. Paragraph 3:

After the reference to article 32(4)(d), add a reference to arti
cle 41 quater (2).

Article 7. Prequalification proceedings

15. Paragraph 1:

In the last sentence, after the word "tender", add the words "or
proposal", and after the word "tenders", add the words "or
proposals".

Article 11. Record of procurement proceedings

16. Paragraph 1:

At the end of the paragraph add the following sentence: "The
rationale behind limiting disclosure of infonnation required to
be disclosed under article 11(1)(d) to that which is known to
the procuring entity is that there may be procurement proceed
ings in which all proposals would not be fully developed or
finalized by the proponents, in particular where all the pro
posals did not survive to the final stages of the procurement
proceedings. The reference in this paragraph to "a basis for
determining the price" is meant to reflect the possibility that in
some instances, particularly in procurement of services, the
tenders, proposals, offers or quotations would contain a for
mula by which the price could be determined rather than an
actual price quotation."

17. Make the following changes after the comments on arti
cle 11:

(i) Add the title "Article 11 bis. Rejection of all tenders,
proposals, offers or quotations" and place the comments on
article 33 (as amended by (ii) hereunder) below this title.

(ii) In every instance after the word "tenders", add the words
"proposals, offers or quotations".

(iii) Add the following text:

"Article 11 ter. Entry into force of the procurement contract

Article 11 ter is included because, from the standpoint of
transparency. it is important for suppliers and contractors to
know in advance the manner of entry into force of the procure
ment contract. In the context of tendering, article 35 sets forth
detailed rules applicable to the entry into force of the procure
ment contract, which is reflected in paragraph (1). However,
no rules on entry into force of the procurement contract are
provided for the other methods of procurement in view of the
varying circumstances that may surround the use of other pro
curement methods and the procedurally less detailed treatment
of them in the Model Law. It is expected that, in most instan
ces, entry into force of the procurement contract for the other
methods of procurement will be determined in accordance
with other bodies of law, such as the contract or administrative
law of the enacting State. In order to ensure an adequate degree
of transparency, however, it is provided for those other
methods that the procuring entity predisclose to the suppliers
and contractors the rules that will be applicable to the entry
into force of the procurement contract."



Part Two. Studies and reports on specific subjects 111

Chapter 11. Methods of procurement and
their conditions for use

18. Replace the comments on article 16 with the following:

"1. Article 16 establishes the rule, already discussed in para
graph 13 of the Introduction to this Guide, that, for the procure
ment of goods or construction, tendering is the method of pro
curement to be used normally, while request for proposals for
services, as set out in chapter IV his, is the method to be used
normally for procurement of services. For those exceptional
cases of procurement of goods or construction in which tender
ing, even if feasible, is not judged by the procuring entity to be
the method most apt to provide the best value, the Model Law
provides a number of other methods of procurement. In the
case of services, the procuring entity may use tendering where
it is feasible to formulate detailed specifications and the nature
of the services allow for tendering; otherwise it may use one of
the other methods of procurement available under the Model
Law if the conditions for its use are met."

"2. Article 16(4) sets forth the requirement that a decision to
use a method of procurement other than tendering in the case
of goods or construction, or, in the case of services, a method
of procurement other than request for proposals for services,
should be supported in the record by a statement of the
grounds and circumstances underlying that decision. That
requirement is included because the decision to use an excep
tional method of procurement, rather than the method that is
normally required (Le., tendering for goods or construction, or
request for proposals for services) should not be made secretly
or informally."

Article 17. Conditions for use of two-stage tendering,
request for proposals or competitive negotiation

19. Paragraph 1:

In the first sentence, after the words "other than tendering",
add the words "or requesting for proposals for services".

20. Paragraph 2:

(i) After the words "to formulate specifications", add the
words "for the goods or construction or, as the case may be,
identify the characteristics of the services."

(ii) After the words "other than tendering", add the words
"or request for proposals for services".

21. Add the following new text consequent to the addition to
the Model Law of Chapter IV bis:

"Chapter IV his. Request for proposals for services

Articles 41 bis to septies present the procedures for request
for proposals for services, the procurement method normally
to be used in procurement of services. Since, as noted in para
graph 10 of section I of this Guide, the main difference be
tween procurement of goods and construction and procure
ment of services is in the evaluation and selection process, the
features of chapter IV his that differ most markedly from ten
dering are to be found in article 41 sexies on the selection
procedures. Otherwise, the articles in this chapter, for example
on solicitation of proposals and on contents of the request for
proposals, generally parallel provisions on analogous points in
chapter Ill, on tendering proceedings. This is because tender
ing and request for proposals for services are the methods to
be used in the bulk of procurement and, as such, are designed
to maximize economy and efficiency in procurement and pro
mote the other objectives set forth in the Preamble."

"Article 41 bis. Solicitation of proposals

1. In line with the objective of the Model Law of fostering
competition in procurement, and since request for proposals
for services is the main method for procurement of services,
article 41 his is aimed at ensuring that as many suppliers
and contractors as possible get the opportunity to become
aware of procurement proceedings and to express their interest
in participating in the proceedings. As is the case also in ten
dering proceedings, this is achieved by providing that the
notice seeking expressions to participate should be publicized
widely.

2. However, recognizing that in certain instances generally
parallel to those reflected in the conditions for use of restricted
tendering (article 18), the requirement of open solicitation
might be unwarranted or might defeat the objectives of eco
nomy and efficiency, paragraph (3) sets out those cases where
the procuring entity need not engage in open solicitation. The
enacting State may wish to establish in the procurement regu
lations the value threshold below which procuring entities
need not, in accordance with paragraphs (2) and (3) of the
article, resort to open solicitation. In this regard, it may be
noted that the level at which the threshold would be set for
services might be lower than the level at which it would be set
for goods and construction."

"Article 41 ter. Contents of request for
proposals for services

1. Article 41 ter contains a list of the minimum information
that should be contained in the request for proposals in order
to assist the suppliers and contractors in preparing their pro
posals and to enable the procuring entity to compare the
proposals on an equal basis. In view of the predominance as
a procurement method of request for proposals for services,
article 41 ter is largely parallel in level of detail and in sub
stance to the provisions on the required contents of solicitation
documents in tendering proceedings (article 25).

2. Paragraphs (h) and (i) reflect the fact that, in many in
stances of procurement of services, the full nature and charac
teristics of the services to be procured might not be known to
the procuring entity. Since, as discussed in paragraph 10 of
section I of this Guide, the proposal price might not always be
a relevant criterion in the procurement of services, paragraphs
(k) and (l) are only applicable if price is a relevant criterion in
the selection process."

"Article 41 quater. Criteria for the evaluation
of proposals

1. Article 41 ter sets out the permissible range of criteria that
the procuring entity may apply in evaluating the proposals. As
is the case elsewhere in the Model Law where such types of
criteria are listed, the procuring entity is not required necessa
rily to apply each of the criteria in every instance of procure
ment. In the interests of transparency, however, the procuring
entity is to apply the same criteria to all proposals and it is
precluded from applying criteria that have not been predis
closed to the suppliers and contractors in the request for pro
posals.

2. In reflecting the importance of the skill and expertise of
the suppliers and contractors in the bulk of the cases of pro
curement of services, paragraph (l)(a) lists as one of the cri
teria the qualifications and abilities of the personnel who will
be involved in providing the services. This criterion would be
particularly relevant in the procurement of those services that



112 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

require a high degree of personal skill and knowledge on the
part of the service providers, for example, in an engineering
consultancy contract. By establishing the effectiveness of the
proposal in meeting the needs of the procuring entity as one of
the possible criteria, paragraph (l)(b) enables the procuring
entity to disregard a proposal that has been inflated with re
gard to technical and quality aspects beyond what is required
by the procuring entity in an attempt to obtain a high ranking
in the selection process, thereby artificially attempting to put
the procuring entity in the position of having to negotiate with
the proponent of the inflated proposal.

3. Paragraphs (l)(d) and (e), and (2), are similar to provi
sions applicable to tendering by way of article 32(4)(c)(iii),
(iv) and (d). The comments in this Guide on those provisions
in the context of tendering (see paragraphs 3 to 6 of the com
ments on article 32) are therefore relevant to article 41
quater. "

"Article 41 quinquies. Clarifications and modifications
of request for proposals

Article 41 quinquies mirrors the provisions of article 26 on
the analogous matter in the context of tendering and the com
ments in this Guide on article 26 are thus relevant to article 41
quinquies."

"Article 41 sexies. Selection procedures

1. Paragraph (l)(b) makes allowance for the use of an impar
tial panel of experts in the selection process, a procedure that
is sometimes used by procuring entities, particularly in the
adjudication of design contests or in procurement of services
with a high artistic or aesthetic component. Enacting States
using such panels may wish to provide further rules in the
procurement regulations, with regard, for example, to any dis
tinctions that would have to be drawn between panels whose
role was merely advisory, panels whose role was limited to the
aesthetic and artistic aspects of the proposals and panels em
powered to make decisions that would bind the procuring
entity.

2. In paragraphs (2), (3) and (4), three methods of selecting
the successful proposal are provided so as to enable the pro
curing entity, within the context of a request for proposals for
services proceeding, to utilize a method that best suits the
particular requirements and circumstances of each given case.
The choice of a particular method is largely dependent on the
type of services being procured and the main factors that will
be taken into account in the selection process, in particular,
whether the procuring entity wishes to hold negotiations with
suppliers and contractors, and if so, at which stage in the selec
tion process. For example, if the services to be procured are of
fairly standard nature where no great personal skill and exper
tise is required, the procuring entity may wish to resort to the
method of selection under paragraph (2), which is more price
oriented and which, like tendering, does not involve negotia
tions. On the other hand, for services in which the personal
skill and expertise of the supplier or contractor is a crucial
consideration, the procuring entity may wish to resort to one
of the methods in paragraphs (3) and (4), since they like ten
dering, permit greater emphasis to be placed on those criteria
and provide for negotiation.

3. As mentioned above, the method provided for under para
graph (2) may be more compatible with the procurement of
services where the price rather than the personal skill and
expertise of the suppliers and contractors is the dominant

consideration and the procuring entity does not wish to nego
tiate. However, to ensure that the suppliers and contractors
possess sufficient competence and expertise, the Model Law
provides that the procuring entity should establish a threshold
level by which to measure the non-price aspects of the propo
sals. If this threshold is set at a sufficiently high level, then all
the suppliers and contractors whose proposals attain a rating at
or above the threshold can in all probability provide the ser
vices at a more or less equivalent level of competence. This
allows the procuring entity to be more secure in selecting the
winning proposal on the basis of price alone in accordance
with paragraph (2)(b)(i), or, in accordance with paragraph
(2)(b)(ii), on the basis of the best combined evaluation of price
and non-price aspects.

4. Paragraph (3) sets forth a method of selection that is akin
to the evaluation procedures for the request for proposals
method under article 39. It is therefore best suited in those
circumstances where the procuring entity seeks various pro
posals on how best to meet its procurement needs. By allowing
for early negotiations with all suppliers and contractors, the
procuring entity is able to clarify better what its needs are,
which can be taken into account by suppliers and contractors
when preparing their "best and final offers". Subparagraph (c)
has been included in order to ensure that the price of the pro
posal is not given undue weight in the evaluation process to
the detriment of the evaluation of the technical and other
aspects of the proposal, including the evaluation of the com
petence of those who will be involved in providing the ser
vices.

5. A third procedure for selecting the successful proposal,
one that also involves negotiations, and which traditionally has
been widely used in particular in procurement of intellectual
services, is set forth in paragraph (4). In this procedure, the
procuring entity sets a threshold on the basis of the quality and
technical aspects of the proposals, and then ranks those pro
posals that are rated above the threshold, ensuring that the
suppliers and contractors with whom it will negotiate are
capable of providing the services required. The procuring
entity then holds negotiations with those suppliers or contrac
tors one at a time, starting with the supplier or contractor that
was ranked highest in the procurement proceeding on the basis
of their ranking until it concludes a procurement contract with
one of them. These negotiations are aimed at ensuring that the
procuring entity obtains a fair and reasonable price for the ser
vices to be provided. The rationale for not providing the pro
curing entity with the ability to reopen negotiations with
suppliers and contractors with whom it had already terminated
negotiations is to avoid open-ended negotiations which could
lead to abuse and cause unnecessary delay. However, although
this has the benefit of imposing a measure of discipline in the
procurement, it denies the procuring entity the opportunity to
reconsider a proposal that subsequent negotiations with sup
pliers or contractors at a later stage would show to have been
more favourable. This is an indication that this method of
selection is not designed to provide as high a degree of com
petition as regards to price as the procuring entity may wish to
have."

"Article 41 septies. Confidentiality

Article 41 septies is included because, in order to prevent
abuse of the selection procedures and to promote confidence in
the procurement process, it is important that confidentiality be
observed by all parties especially where negotiations are in
volved. Such confidentiality is important in particular to pro
tect any trade or other information that suppliers or contractors
might include in their proposals and that they would not wish
to be made known to their competitors."
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INTRODUCTION

1. Pursuant to a decision taken by the Commission at its
twenty-first session,' the Working Group on International
Contract Practices devoted its twelfth session to a review of
the draft Uniform Rules on Guarantees being prepared by
the International Chamber of Commerce (ICC) and to an
examination of the desirability and feasibility of any future
work relating to greater uniformity at the statutory level in
respect of guarantees and stand-by letters of credit (AI
CN.91316). The Working Group recommended that work
be initiated on the preparation of a uniform law, whether in
the form of a model law or in the form of a convention.

The Commission, at its twenty-second session, accepted
the recommendation of the Working Group that work on a
uniform law should be undertaken and entrusted this task
to the Working Group.2

2. At its thirteenth session (A/CN.9/330), the Working
Group commenced its work by considering possible issues
of a uniform law as discussed in a note by the Secretariat
(AlCN.9/WG.IIIWP.65). Those issues related to the sub
stantive scope of the uniform law, party autonomy and its
limits, and possible rules of interpretation. The Working
Group also engaged in a preliminary exchange of views on
issues relating to the form and time of establishment of the
guarantee or stand-by letter of credit.

'Official Records of the General Assembly, Forty-third Session. Sup
plement No. /7 (A/43/17), para. 22. 'Ibid., Forty-fourth Session, Supplement No. 17 (A/44/17), para. 244.
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3. At its fourteenth session (A/CN.9/342), the Working
Group examined draft articles 1 to 7 of the uniform law
prepared by the Secretariat (A/CN.9/WG.II/WP.67). The
Working Group also considered the issues discussed in a
note by the Secretariat relating to amendment, transfer,
expiry, and obligations of the guarantor (A/CN.9/WG.III
WP.68).

4. At its fifteenth session (A/CN.9/345), the Working
Group considered certain issues concerning the obligations
of the guarantor, presented in the note by the Secretariat
relating to amendment, transfer, expiry and obligations of
the guarantor (A/CN.9/WG.II/WP.68). The Working Group
then considered the issues discussed in a note by the Secre
tariat relating to fraud and other objections to payment,
injunctions and other court measures (A/CN.9/WG.III
WP.70) and issues discussed in a note by the Secretariat
relating to conflict of laws and jurisdiction (A/CN.9/WG.III
WP.71).

5. At its sixteenth session (A/CN.9/358), the Working
Group examined draft articles 1 to 13, and, at its seven
teenth session (A/CN.9/361), draft articles 14 to 27 of the
uniform law prepared by the Secretariat (A/CN.9/WG.III
WP.73 and Add.I). At the eighteenth and nineteenth ses
sions (A/CN.9/372 and 374), the Working Group consi
dered further revisions of the draft articles (contained in A/
CN.9/WG.II/WP.76 and Add.l), which, at the sixteenth
session, the Working Group provisionally decided should
be presented in the form of a draft Convention (A/CN.9/
361, para. 147).

6. The Working Group, which was composed of all
States members of the Commission, held its twentieth ses
sion at Vienna, from 22 November to 3 December 1993.
The session was attended by representatives of the follow
ing States members of the Working Group: Austria, Cana
da, China, Costa Rica, Egypt, France, Germany, Hungary,
India, Iran (Islamic Republic of), Japan, Mexico, Morocco,
Nigeria, Poland, Russian Federation, Saudi Arabia, Slova
kia, Spain, Thailand, United Kingdom of Great Britain and
Northern Ireland, United States of America and Uruguay.

7. The session was attended by observers from the fol
lowing States: Armenia, Australia, Bolivia, Czech Repub
lic, Finland, Indonesia, Myanmar, Nicaragua, Romania,
Sweden, Switzerland, Turkey, Ukraine and the United
Arab Emirates.

8. The session was attended by observers from the fol
lowing international organizations: United Nations Indus
trial Development Organization (UNIDO) and the Hague
Conference on Private International Law.

9. The Working Group elected the following officers:

Chairman: Mr. 1. Gauthier (Canada)

Rapporteur: Mr. V. Tuvayanond (Thailand)

10. The Working Group had before it the following docu
ments: provisional agenda (A/CN.9/WG.II/WP.79), a note
by the Secretariat containing articles 12 to 27 of the draft
Convention (A/CN.9/WG.II/WP.76/Add.l) and a further re
vision of draft articles 1 to 17 (AlCN.9/WG.II/WP.80), pre
pared by the Secretariat following the nineteenth session.

11. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Preparation of a draft Convention on independent
guarantees and stand-by letters of credit.

4. Other business.

5. Adoption of the report.

I. DELIBERATIONS AND DECISIONS

12. The Working Group discussed draft articles 18 to 27
as set forth in A/CN.9/WG.II/WP.76 and draft articles 1
and 2(1) as set forth in A/CN.9/WG.II/WP.80, with special
attention to the question whether a given rule was appro
priate for both independent guarantees and stand-by letters
of credit or for only one type of those undertakings.

13. The deliberations and conclusions of the Working
Group relating to draft articles 18 to 27, and 1 and 2(1) of
the draft Convention are set forth below in chapter n.
The Secretariat was requested to prepare, on the basis of
those conclusions, a revised draft of articles 18 to 27 and
1 and 2(1).

n. CONSIDERATION OF ARTICLES OF A DRAFT
CONVENTION ON INTERNATIONAL GUARANTY

LETTERS

Chapter IV. Rights, obligations and defences
(continued)

Article 18. Request for extension or payment
in the alternative

14. It was recalled that, at the seventeenth session, the
suggestion had been made that the extend-or-pay procedure
was incompatible with stand-by-letter-of-credit practice
and therefore should not apply to guaranty letters issued in
that form. The Working Group noted that deletion of arti
cle 18 would have the same result, of the extend-or-pay
procedure applying only to demand guarantees. This was
because stand-by letters of credit were subject to the Uni
form Customs and Practice for Documentary Credit (UCP),
which did not address the extend-or-pay procedure, and
demand guarantees were likely to incorporate the Uniform
Rules for Demand Guarantees (URDG), which, in arti
cle 26, contained rules that were roughly comparable with
those suggested in variant A. Accordingly, the Working
Group decided to delete article 18.

Article 19. Improper demand

Chapeau

15. Two variants of the chapeau of article 19 were before
the Working Group. Variant A duplicated some elements
already contained in article 17(2), namely the duty of the
issuer to reject a demand as improper and the requirement
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that the improper nature of the demand should be known or
manifest and clear to the issuer. This duplication was widely
considered to be problematic and unnecessary. There was
general agreement in the Working Group with the present
structure of defining, in article 19, improper demand and
indicating, in article 17(2), the legal consequences of a
demand being improper. The Working Group expressed its
understanding that the reference in article 17(2) to arti
cle 19 was only directed to the definition of improper de
mand, and was not intended to relate to the reference in
variant A to the manifestness of the impropriety. Variant B
was preferred by the Working Group for its clarity and
simplicity, and because it did not duplicate, or overlap
with, article 17(2).

16. It was noted that application of article 19 to any obli
gation of the issuer not to pay was reserved for discussion
until the review by the Working Group of article 17(2). It
was also stated that, were such a duty imposed, stand-by
letters of credit would have to be excepted.

Subparagraph (a)

17. Views were exchanged as to the requirement in
square brackets that the beneficiary should have knowledge
of any document being forged in order for such a forgery
to render a demand improper. One view was that subpara
graph (a) should be formulated in more objective terms,
which might be done by deleting the reference to the
knowledge of the beneficiary. It was stated that, since the
forged character of a document should be objectively per
ceivable, or "clear beyond doubt" to a "reasonable person",
and the determination as to whether a document presented
in support of a demand for payment was forged would
typically be made by the issuer of the guaranty letter, there
was no need for any assessment as to what the beneficiary
knew or ought to have known. It was therefore suggested
that the subparagraph should be redrafted as follows: "It is
clear beyond doubt that any document is forged". The
Working Group, while it was open to the suggestion to
remove the reference to the knowledge of the beneficiary,
did not opt to include language relating to the degree of
proof required. As noted in the discussion of the chapeau,
it was agreed that that was a matter that should be dealt
with separately, in article 17.

18. With respect to the use of the words "any document
is forged", the view was expressed that the notion of for
gery might have a rather technical meaning in some juris
dictions, thus resulting in the characterization of a demand
as improper even though the falsification concerned was
insignificant in that it did not alter the commercial balance
of the transaction, and perhaps was even carried out unbe
knownst to the beneficiary. It was pointed out that, for
example, under existing case law in a number of countries,
the presence of a forged date on a bill of lading presented
in support of a demand for payment under a guaranty letter,
without the beneficiary being aware of the forgery, would
not necessarily affect the validity of the demand. It was
therefore suggested that wording should be added along the
following lines: "or is otherwise fraudulently completed",
particularly if the reference to the knowledge of the bene
ficiary were deleted. It was recalled, however, that the

Working Group had earlier decided that use of terms such
as "fraud" or "abuse" should be avoided. An alternate sug
gestion was to refer to forgery that was "material". The
prevailing view, however, was that the current reference to
forgery should be maintained, subject to the deletion of the
reference to the knowledge of the beneficiary.

Subparagraph (b)

19. A discussion took place as to whether subparagraph
(b) should be retained. In support of deletion of the sub
paragraph, it was noted that the situation dealt with under
subparagraph (b) could be described as a subset of the
more general situation encompassed by subparagraph (c).
In that connection, the view was expressed that the scope
of the paragraph was questionable, since the Working
Group had already decided that simple demand guarantees
should be covered by the draft Convention, thus making
the words between square brackets ("on the basis asserted
in the demand and the supporting documents") unneces
sary. In support of retention of the subparagraph, it was
stated that, while subparagraphs (b) and (c) might overlap,
subparagraph (b) was needed to deal with the particular
situation where the basis of a demand was limited by the
text of the guaranty letter itself, for example in the case
where non-performance of a given obligation would need
to be asserted to obtain payment under a performance
bond. Reference was made to the case where there was an
internal inconsistency among documents submitted in a
demand for payment. In the case where an apparently con
forming demand for payment would be made by the
beneficiary in such a situation, and the issuer would know
that the guaranteed obligation had been satisfactorily per
formed, it was stated that subparagraph (b) was needed to
make it clear that the issuer was under no obligation to
investigate beyond the assertions of the beneficiary whether
another basis for a demand would be conceivable, as might
mistakenly be concluded from reading subparagraph (c). It
was stated in response that banks were unable to make
some of the determinations called for in subparagraph (b),
whereas courts could do so and that accordingly there
could be no such duty. The prevailing view was that sub
paragraph (b) should be retained.

20. As regards the contents of subparagraph (b), it was
noted that the knowledge of the beneficiary was a pre
condition for the applicability of subparagraph (b). It was
suggested that, for the same reasons that similar wording
had been deleted from subparagraph (a), the opening words
("the beneficiary knows or cannot be unaware") should be
deleted. In response, the concern was expressed that the
requirement of knowledge on the part of the beneficiary
was necessary to protect the beneficiary acting in good
faith, who had presented a demand for payment without
knowing that no payment was, in fact, due. It was stated
that such a protective measure for the beneficiary acting in
good faith existed in case law in a number of countries, and
was a factor in providing certainty and reliability of the
instrument. The prevailing view was that, irrespective of
whether the beneficiary was aware or not of the manoeu
vres that resulted in a demand being made where payment
was not, in fact, due, no payment should be authorized by
the draft Convention in such a case.
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21. After discussion, the Working Group decided that
subparagraph (b) should read as along the following lines:
"no payment is due on the basis asserted in the demand and
the supporting documents".

Subparagraph (c)

22. The Working Group found the substance of subpara
graph (c) to be generally acceptable.

Paragraph (2)

23. It was noted that the purpose of paragraph (2) was to
describe some typical cases in which it was evident that a
demand had no conceivable basis. Two variants were be
fore the Working Group, reflecting the proposals that had
been made at the seventeenth session. Variant X contained
a general formula of lack of conceivable basis setting forth
a number of cases in which the impropriety of the demand
was generally clear and unambiguous. Variant Y contained
a non-exhaustive list of particular situations arising under
different types of instruments.

24. Differing views were expressed as to whether para
graph (2) should be retained. One general observation was
that the definition of improper demand set forth in para
graph (1) was sufficient and that the difficulty in identify
ing clear cases in which it was evident that a demand had
no conceivable basis would weaken the impact of para
graph (2). In that regard, a number of suggestions were
made. One suggestion was that the contents of variants X
and Y could be reflected in a commentary, thus eliminating
paragraph (2). Another suggestion was that variants X and
Y could be deleted and the matter of fraud and other prob
lems arising in connection with the underlying transaction
could be addressed elsewhere in the Convention, with an
orientation towards the role of the courts rather than the
duty of the issuer. Yet another suggestion was that variants
X and Y could be deleted on the condition that a reference
to the underlying transaction would be added to paragraph
(l)(c) along the lines of "with due regard to the underlying
obligations". In that regard, it was observed that the sug
gested addition to paragraph (1)(c) might cause uncertainty
as to the extent to which the underlying transaction could
be taken into consideration in the determination of what
was an improper demand.

25. The prevailing view, however, was that paragraph (2)
should be retained since it would serve as a useful guide as
to when a demand had no conceivable basis.

26. Differing views were expressed as to the two variants
of paragraph (2). Some support was expressed for variant Y
on the ground that it contained a list of different cases that
could arise with regard to different types of guaranty let
ters, which could serve as a guide. Support was also ex
pressed for combining variants X and Y. In that regard, it
was observed that variant X and Y were not mutually ex
clusive, as variant X contained general rules and variant Y
a list of different situations. Another observation was that
paragraph (2) should cover only the most evident cases in
which a demand had no conceivable basis and should be
recast so as to apply in the context of judicial proceedings.
The broadest degree of support, however, was expressed

for, variant X on the ground that it was simpler and clearer.
It was noted that it gave a non-exhaustive list of general
situations in which a demand had no conceivable basis.

27. Regarding the content of variant X, one concern was
mentioned that subparagraph (b) raised the spectre of the
issuer having to determine matters outside the issuer's area
of expertise such as whether the court had jurisdiction and
the legal value of an arbitral award. Another concern was
that subparagraph (b), which provided that the demand
would have no conceivable basis if the underlying obliga
tion had been declared invalid by a court or an arbitral
tribunal, was overly broad, since there might be cases in
practice in which a guaranty letter was issued to cover
precisely such a contingency. It was suggested that the
problem might be resolved by making subparagraph (b)
subject to the right of the parties to agree otherwise in the
guaranty letter. A related suggestion was that the entirety
of paragraph (2) should be subject to party autonomy. A
concern was expressed that such a modification would
allow the parties to exclude even the most serious cases of
improper demand, which could run counter to public order.
The Working Group therefore agreed on a more limited
modification, namely, to include in the next draft language
in brackets indicating that the parties could provide in the
guaranty letter that a demand would not be improper in
case that at least one of the purposes of the guaranty letter
was to cover the risk that the underlying transaction had
been declared invalid by a court or an arbitral tribunal.

28. Another concern was that variant X did not cover the
case in which there was a manifest disproportionality be
tween the damage suffered and the amount claimed under
the guaranty letter, a concern which had been expressed at
the seventeenth session of the Working Group. In that re
gard, it was suggested that the manifest disproportionality
idea should be covered, either under subparagraph (c) of
variant X or under a separate new subparagraph (e), by the
addition of language along the lines of "the amount de
manded is manifestly disproportionate to the damage suf
fered". That suggestion failed to attract sufficient support,
in particular since that situation was not one of complete
lack of a basis for the demand and since it addressed a
problem that could be dealt with by including in the guar
anty letter a reduction mechanism.

29. The view was expressed that subparagraph (d) was
ambiguous, in particular since it might be difficult for the
issuer to determine the reasons for which the principal had
not fulfilled the underlying obligation. In addition, it was
said that there were a number of other acts or omissions of
the beneficiary, beyond wilful misconduct, that might pre
vent fulfilment of the underlying obligation, which would
indicate that there might not have been a basis for the
demand. However, the suggestion made to delete subpara
graph (d) did not meet with the approval of the Working
Group.

30. After discussion the Working Group requested the
Secretariat to prepare a revised draft of paragraph (2) along
the lines of variant X, subject to the amendment agreed
upon for subparagraph (b), so as to cover cases in which it
was evident that the demand had no conceivable basis.
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Article 20. Set-off

31. It was recalled that the wording "by availing itself of
a right of set-off' had been chosen in variant A, instead of
the wording "by means of a set-off', in view of the under
standing of the Working Group that the general law of set
off might impose further restrictions (NCN.9/361 , paras.
97-98). Taking this understanding one step further, variant
B merely presented the restriction and prohibited, for
claims assigned by the principal, the exercise of any right
of set-off available under the general law of set-off. Gen
eral preference was expressed in favour of the approach
taken in variant A, which was said to express more clearly
the principle that set-off would be available in the context
of guaranty letters.

32. With respect to the opening words ("Unless other
wise agreed by the parties"), it was generally agreed that
the principle of party autonomy should be mentioned with
respect to set-off. It was generally felt that the principle of
party autonomy should apply to the entire article, including
the exception set forth at the end of variant A ("excepting
any claim assigned to the issuer by the principal"), which
the parties should also be allowed to waive. As regards the
use of the words "the parties", a concern was expressed
that the mere reference to "parties" might not allow, in the
case where payment was made by a bank that was not the
issuer, that paying bank to avail itself of a right of set-off
with a claim it might have against the party demanding
payment. It was suggested that the words "the parties"
should be replaced by "the party paying under the guaranty
letter and the beneficiary". The suggested wording was
objected to on the grounds that the relationship between the
beneficiary and parties that were neither issuers nor princi
pals was not regulated by other provisions of the draft
Convention and, for the sake of consistency, no different
solution should be adopted with respect to article 20. It was
noted that, as in the rest of the text of the draft Convention,
the words "the parties" would be replaced by the words
"the guarantor or issuer and the beneficiary", pursuant to a
decision made at the nineteenth session. It was noted, how
ever, that article 9(3) referred to the party effecting pay
ment.

33. With respect to the reference to the law of insolvency
("subject to the provisions of the law of insolvency"), the
view was expressed that no such reference was needed. It
was stated that the reference to the law of insolvency might
raise difficulties as to which national law would apply, Le.,
the law of the country of the guarantor, of the country of
the beneficiary, or of the place of payment. Furthermore,
the reference might cause uncertainty where bankruptcy
had been adjudicated in several jurisdictions. In that con
nection, it was suggested that article 20 should establish the
rule that only liquid obligations could be set-off under the
draft Convention. The view was also expressed that the
interplay of the draft Convention with the law of insolven
cy should be left to national legislation, particularly in view
of the complexity of legal mechanisms dealing with prior
ities in secured transactions in cases of bankruptcy. Fur
thermore, a question was raised as to the appropriateness of
singling out the law of insolvency from among all specific
pieces of legislation that might interplay with the text of the
draft Convention. While some support was expressed for

the retention in the text of variant A of a reference to the
law of insolvency, the Working Group decided, after dis
cussion, that the reference should be deleted.

34. With respect to the substantive rule set forth in va
riant A ("the issuer may discharge its payment obligation
under the guaranty letter by availing itself of a right of set
off with a claim against the person demanding payment"),
the view was expressed that the notion of set-off should be
defined in the draft Convention. It was recalled that, in the
law of certain countries, set-off was restricted to claims of
the guarantor arising out of the same transaction as the
beneficiary's claim, while the law of other countries con
tained no such restriction. The Working Group, however,
reaffirmed the decision made at its seventeenth session that
the matter should be left to the general law of set-off in
each country (see NCN.9/361 , para. 98) and noted that the
words "avail itself of a right of set-off' were meant to
reflect that deferral to national law. In that connection, a
concern was expressed that article 20 might be mis
interpreted as attempting to create rights of set-off where
no such rights already existed in national law. It was thus
suggested that the rule contained in article 20 should ex
pressly be established "subject to the general law of set
off'. It was recognized, however, that such a reference to
the "general" law of set-off did not make it abundantly
clear that any prohibition of set-off in matters related to
guaranty letters should be displaced by the text of the draft
Convention.

35. With respect to the words "with a claim against the
person demanding payment", a concern was expressed that,
in the case where the right to payment had been transferred
by the beneficiary, set-off would not be available with a
claim against the previous beneficiary. It was felt, however,
that the legal position of the transferee under the draft
Convention should not be more favourable than that of the
previous beneficiary, Le. the transferor. After discussion,
the Working Group decided that the words "with a claim
against the person demanding payment" should be deleted.

Paragraph (3) of article 9 bis

36. Recalling the decision at the nineteenth session to
consider the issue of set-off in the context of assignment of
proceeds following a further review of article 20, the
Working Group engaged in a discussion of paragraph (3)
of article 9 his. Two variants of paragraph (3) were before
the Working Group (NCN.9/WG.IIIWP.80). Variant X
expressly limited the right of set-off to claims against the
beneficiary, thus excluding any possible claims against the
assignee. Variant Y was a general provision which did not
deal with that question.

37. The Working Group considered whether paragraph (3)
should be retained or deleted. Retention of paragraph (3)
was urged on the ground that it usefully clarified the cir
cumstances under which the right of set-off could be exer
cised. The counter-view was that paragraph (3) should be
deleted, since it touched upon the general law on set-off,
which should be left to national law, as had been agreed in
the review of article 20. While there was a general inclina
tion to delete paragraph (3), the Working Group paused to
consider the relative merits of variants X and Y. Some
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support was expressed for variant X on the ground that it
was consistent with paragraph (1) of article 9 bis, which
dealt with assignment of sums of money and not of claims.
At the same time, variant X was criticized for adversely
affecting rights of set-off under national laws. Variant Y
attracted more support, on the ground that it was a more
general provision, without the drawbacks of variant X.
However, after deliberation, the Working Group decided to
delete paragraph (3).

Chapter V. Provisional court measures

Article 21. Preliminary injunction [against issuer
or beneficiaryJ

General remarks

38. As had been the case at the seventeenth session, va
rious opinions were expressed on the question of prelimi
nary injunctions (see NCN.9/36l, paras. 102-103). There
was a degree of hesitation to incorporate article 21 in the
draft Convention, in particular to the extent that the article
contained procedural rules on matters that were treated
differently from State to State and that might better be left
to local law. It was suggested that the acceptability of the
draft Convention would be adversely affected if it presen
ted legislatures with the prospect of having to revamp, for
one particular area of the law, established rules governing
injunctions generally. It was also pointed out that for some
States the injunctive relief envisaged in the draft article
would be unfamiliar. In the light of the above, it was sug
gested that the article should be deleted, or at least directed
only at those States in which injunctions were a recognized
measure. As a possible alternative to complete deletion
of article 21, it was also suggested that the draft Conven
tion, while it should not attempt to establish any proce
dural rules, might contain a broad statement of principles,
along the lines of the former article 23, deleted by the
Working Group at its seventeenth session (see NCN.9/36l,
paras. 119-121).

39. In favour of retaining a provision on injunctions, it
was stated that such a provision was an integral element of
the provisions dealing with fraud and abuse; it was pointed
out that one of the main purposes, if not the main purpose,
of preparing the draft Convention was to provide some
solutions in this area, which was beyond the scope of in
struments at the contractual level (e.g., UCP and URDG).
It was also suggested that it was not the intent of the draft
article to bring about drastic changes in current national
procedures, although it was said to be precisely because of
the diversity in national approaches that it would be salu
tary to include the provision in question in the draft Con
vention. To the extent that injunction procedures did not
exist in some States, retention of provisions on injunctions
was said to have the benefit of providing guidance to those
States in formulating such provisions. Both with respect to
such States, as well as to the problem of diversity of na
tional approaches, inclusion of provisions on preliminary
injunctions was said to be beneficial for international uni
formity and for protection of the integrity of the guaranty
letter.

40. After discussion, the Working Group decided to pro
ceed with the consideration of draft article 21; the Working
Group agreed to consider further the question of whether to
retain article 21 after reviewing the contents of the draft
article. Reference was made to the advisability of consi
dering the matter after the Secretariat has had an opportu
nity to present a revised version of article 19 taking into
account the deliberations at the present session (see above,
paragraphs 15-30). It was also noted that, in the context of
an international convention, the possibility of allowing for
reservations to be made by States at the time of ratification
or accession with the effect of excluding application of
article 21 would need to be discussed at a later stage.

Title

41. The view was expressed that, at least in certain coun
tries, the term "preliminary injunction" might not adequate
ly reflect the procedural techniques through which a court
would typically issue a temporary decision aimed at pre
venting the beneficiary from collecting the benefits stipu
lated in the guaranty letter. It was generally agreed that a
more neutral wording would be preferable. It was sugges
ted, for example, that the article should refer to "court
measures against acceptance or payment under a guaranty
letter". While no specific wording was adopted by the
Working Group, it was agreed that, in addition to being
more neutral, the title should also emphasize the "provi
sional" or "temporary" character of court measures consi
dered under article 21.

42. As regards the terms within square brackets ("against
issuer or beneficiary"), it was felt by the Working Group
that establishing a limitative list of persons against whom
provisional measures might be sought in the context of
article 21 might overly restrict the discretion of the courts
to order provisional measures that might be relevant in
certain countries in the context of an improper demand
under a guaranty letter. The Working Group decided to
delete those terms.

Paragraph (1)

"Where [, on an application by the principal)"

43. It was generally agreed that provisional court meas
ures should only be ordered on the basis of "an applica
tion", rather than also on the initiative of the court. Various
concerns were expressed with respect to paragraph (1)
being limited in scope to situations where an application
for provisional court measures was made by the principal.
A first concern was that the current text would result in
provisional court measures being unavailable to the guaran
tor or issuer. It was stated that it was conceivable, although
article 17 established an obligation for the guarantor or
issuer not to pay when a demand was manifestly and
clearly improper, that the guarantor or issuer itself might
apply for a court decision enjoining it from paying under a
guaranty letter, particularly in situations where an improper
demand was expected to be made. Another concern was
that reference to an application by the principal might pre
vent other persons, for example a liquidator, to substitute
their application for that of the principal. It was generally
felt that, with respect to provisional measures, access to a
court should be given to all persons that had an interest in



Part Two. Studies and reports on specific subjects 119

preventing payment in case of an improper demand. It was
realized, however, that it would be difficult to establish an
exhaustive list of such persons and that a general rule on
access to courts by all persons having a legitimate interest
to stop payment might conflict with national laws regard
ing such issues as standing to sue. After discussion, the
Working Group decided to delete the words "by the prin
cipal". (The discussion on that issue was reopened in the
context of paragraph (5) and the above decision was modi
fied; see below, paragraph 72).

"it is manifestly and clearly shown"

44. A discussion took place as to whether article 21
should establish a standard of proof to be applied by a
court in deciding on an application for provisional mea
sures to stop payment. In favour of deleting any reference
to a standard of proof, it was stated that issues regarding
the level of proof should be left to applicable procedural
law and that the text should not limit the discretion of
courts. It was thus suggested that, instead of establishing a
standard of proof, article 21 should merely refer to cases
where "the court is convinced that a demand is improper".
In the same vein, another suggestion was to replace the
current text of paragraph (1) by the following: "A compe
tent forum, according to the requirements of its procedural
law, may issue a preliminary order in case the demand
made by the beneficiary is improper in the sense referred
to or .prescribed by article 19, enjoining the issuer from
meeting the demand". It was generally felt that such a text
would not contribute to the harmonization of law in the
field. In favour of establishing a standard of proof, it was
stated that an important feature of the draft Convention
would be to establish a "level playing field" Le., equality of
treatment for users of guaranty letters in countries where,
currently, the possibility to interfere with the obligation to
pay under a guaranty letter was interpreted restrictively by
the courts and in countries where courts, particularly in the
context of provisional measures, were more open to allow
ing for exceptions to the payment obligation.

45. As to the substance of a possible standard of proof,
a question was raised as to whether the standard of proof
set forth for provisional court measures in the context of
article 21 should be parallel to the standard of proof set
forth for refusal to pay by the guarantor or issuer under
article 17. The view was expressed that the highest possible
standard of proof should apply equally to both situations, in
order not to jeopardize the reliability of the guaranty letter.
The following text was suggested: "A court shall not inter
fere with the obligation to honour a guaranty letter or with
presentation of documents to obtain payment under such a
guaranty letter unless, in addition to complying with its
regular procedures, it finds that the demand is manifestly
and clearly improper and will result in serious harm to the
applicant". Among the reasons given for applying the same
standard of proof in articles 17 and 21, it was said that both
articles were geared to protecting the principal. Under ar
ticle 17, the principal was entitled to have the guarantor
refuse payment in case of improper demand. Similarly in
the context of court measures, the principal was entitled to
seek protection from courts if irreparable harm would re
sult from payment. It was stated that the judge, in making
a decision under article 21, would be placed in the shoes of

the guarantor in determining whether the demand was
manifestly and clearly improper.

46. It was generally agreed, however, that the respective
contexts in which articles 17 and 21 applied were of a
different nature and that standards of proof to be applied in
the two contexts might differ. The standard of proof under
article 17 was to be applied by the guarantor or issuer in
determining whether, on the face of a demand, it was suf
ficiently clear that a demand was improper for the issuer to
be obliged not to pay. Among the reasons given for making
the standard of proof as high as possible under article 17
were the following: the guarantor or issuer who would
make a determination as to the improper character of a
demand should not be allowed to escape easily, through
such a determination, from its original obligation to make
payment upon demand; a high level of proof was also
needed to provide a valid excuse for the bank that did not
refuse payment on the basis of mere allegations by the
principal that the demand was improper. As regards the
standard of proof to be applied by a judge under article 21,
it was stated that the above considerations should not ap
ply, in particular in view of the provisional nature of the
measures being treated.

47. Various views were expressed as to the standard of
proof to be applied by the court. One view was that the
standard should be the highest possible in order not to
jeopardize the reliability of the instrument by allowing
courts to dictate various standards. In that connection, it
was also stated that the standard of proof should be high in
view of the fact that, in many jurisdictions, a· preliminary
injunction or other provisional court measure would be
granted by the court in the context of an ex parte pro
cedure, i.e., without the defendant being given an opportu
nity to be heard. It was stated, however, that providing in
the draft Convention that a judge should determine whether
a demand was "manifestly and clearly improper" would in
many jurisdictions result in no provisional measures being
available, since a determination as to the "manifestly and
clearly" improper character of a demand could be made
only by the court that would make the final decision on the
merits of the demand. In favour of adopting a slightly lower
standard of proof, it was stated that, in most jurisdictions
where provisional court measures were in existence, the
standard to be applied referred to notions such as "high
probability", or "very high likelihood" that a demand was
improper, or "high probability of success on the merits" of
the case. It was stated that such slightly lower standards of
proof were still considered to be difficult to meet and that
a temporary order restraining payment on the basis of such
standards would, in many countries, be valid only for a few
days. As a possible improvement for such standards, it was
suggested that the draft Convention should contain a refe
rence to the notion of "liquid proof'. Another view was
that, with respect to the standard of proof to be applied by
a court, a lower standard should be adopted, for example,
"the court is prima facie satisfied", "it is seriously argua
ble", or " the court has reasonable grounds to believe" that
the demand is improper. It was widely felt, however, that
a low standard along those lines, while not limiting the
discretion of the courts, might jeopardize the reliability of
the guaranty letter.
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48. After discussion, the Working Group decided that a
standard of proof relying on the clearly and manifestly
improper character of the demand was too high in the con
text of provisional court measures and that the test to be
included in a future draft should be along the lines of a
"high probability" that the demand was improper.

"{by documentary and other readily presentable
means of evidence]"

49. The view was expressed that the words between
square brackets should be deleted in order not to impinge
on the discretion of the courts. Another view was that the
need for courts to base a decision on documents and other
readily presentable means of evidence was linked to the
definition of an improper demand under article 19. The
view was also expressed, however, that a reference to the
"liquid" (Le., readily available) character of the proof to be
taken into account by the court might still need to be added
to the current text, which might otherwise be considered to
be too vague. After discussion, the Working Group decided
to delete the words between square brackets.

"that a demand made {or expected to be made] by
the beneficiary is improper according to article 19,"

50. It was generally agreed that there existed a need for
allowing anticipatory injunctive relief, which might be par
ticularly relevant in the context of a guaranty letter with
successive payments. The Working Group decided to
maintain the words "or is expected to be made".

"{the] (a competent] court may issue a preliminary
order:"

51. It was generally felt that the reference to "a compe
tent" court could be misinterpreted as an attempt to create
specific grounds for judicial competence. The Working
Group decided to delete the words "a competent".

Subparagraphs (a) and (b)

52. The Working Group considered the merits of sub
paragraphs (a) and (b). Subparagraph (a) provided for two
types of provisional orders directed against the issuer, one
order precluding the issuer from paying on demand and
another, within brackets, precluding the issuer from debit
ing the account of the principal. Subparagraph (b) provided
for three types of provisional orders directed against the
beneficiary, one enjoining the beneficiary from accepting
payment, a second ordering the beneficiary, in case a de
mand was made, to withdraw the demand, and a third or
dering the beneficiary, in case a demand was imminent, not
to make a demand.

53. The Working Group reviewed the contents of the
subparagraphs in order to assess whether it was appropriate
to include the type of listing of possible measures envi
saged in the present draft. No objections were raised to
mentioning, in subparagraph (a), the order enjoining the
issuer from meeting the demand for payment. Views dif
fered, however, as to the appropriateness of referring to the
order enjoining the issuer from debiting the account of the
principal. One view was that making express provision for
this type of injunctive relief for the principal was in line

with the general purpose of article 21, which was said to be
to protect the interests of the principal. It was pointed out
that, as a practical matter, an order enjoining the issuer
from debiting the account of the principal would in many
cases be more important for the principal than to obtain an
injunction, against payment to the beneficiary, since a pay
ment in contravention of article 17 would be at the risk of
the issuer.

54. The prevailing view, however, was that providing for
such a provisional order was problematic. Views that com
bined to swing the Working Group in favour of deletion
included that such an order: could leave the issuer enjoined
from debiting the account of the principal, but still obli
gated to pay the beneficiary; concerned an aspect of the
principal-issuer relationship and was therefore not within
the main focus of the draft Convention; since the draft
Convention in specifying the rights and obligations of the
parties made no reference to debiting of accounts, such a
reference in article 21 should be avoided. As an alternative
to deletion, it was suggested that the two kinds of injunc
tions could be joined by replacing the word "or" by the
word "and", with the effect that the two measures could be
treated as a package, thereby eliminating the possibility of
the issuer being placed under conflicting obligations. How
ever, that suggestion failed to attract sufficient support.

55. Differing views were expressed as to whether sub
paragraph (b), which provided for provisional measures to
block the beneficiary from taking steps to obtain payment,
should be retained or deleted. One view was that subpara
graph (b) would in principle not be objectionable, if a
number of modifications were made to make it clearer. One
observation was that the notion of acceptance of payment
was unclear, would not be uniformly understood and could
be replaced by a reference to collection of the proceeds.
Another suggestion was that the order ordering the benefi
ciary to withdraw the demand should be deleted. Yet an
other suggestion was that the words "enjoining the benefi
ciary ... " were not appropriate and should be replaced by
language along the lines of "declaring that the beneficiary
may not accept payment". The prevailing view, however,
was that modifications of that type would not overcome the
difficulties that they were meant to address and that sub
paragraph (b) should therefore be deleted. In support of
deletion, it was said that the nature of the injunction pro
vided in subparagraph (b) was unclear, that it was unknown
in many jurisdictions, and that subparagraph (a) was suffi
cient. A concern was also expressed that an order ordering
the beneficiary not to make or to withdraw a demand might
result in his failure to submit a timely demand, if in the
meantime the expiry date passes.

56. The discussion of the remedies mentioned in sub
paragraphs (a) and (b), and the inclination to eliminate
mention of some of them, prompted the Working Group to
consider whether to use an approach other than one at
tempting to enumerate, in an exhaustive or indicative way,
types of measures that would be available to the parties. It
was suggested in this vein that subparagraphs (a) and (b)
should be replaced by a general rule along the lines of "the
court may take any measure which would protect the inter
ests of the principal and the issuer", with a clear emphasis
on the provisional nature of the measures. After discussion,
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it was decided that language along the following lines
might be added to the end of the chapeau of paragraph (I)
so as to replace subparagraphs (a) and (b): "a provisional
order to the effect that the beneficiary shall not receive
payment".

Closing proviso to paragraph (1)

57. A number of concerns were expressed as to the
wording of the proviso at the end of paragraph (1). That
proviso made the granting of the provisional orders envi
sioned in paragraph (1) subject to the requirement that the
principal would have to suffer "serious harm" or, in an
alternative formulation, "irreparable loss" as a result of a
refusal by the court to grant the order.

58. One concern was that the words "provided that" were
too strong in restricting the court's discretion to consider
the risk of damage to the principal, and would contradict
national procedural rules providing for such a discretion. It
was, therefore, suggested that language along the lines of
"taking into account that" would be more appropriate.
While the concern was raised that such language might not
be sufficiently clear as a guideline for courts, the Secre
tariat was requested to attempt to incorporate a wording
along those lines.

59. Another concern was that the words "the refusal of
the court" might suggest that the court could be held re
sponsible for the damage that might be caused to the prin
cipal should the provisional measure not be granted, when
in point of fact that responsibility lay with the beneficiary
submitting an improper demand. Yet another concern was
that the words "would cause" might reduce the possibility
of the granting of a provisional measure, since it would be
very difficult to prove with certainty that serious damage
would be caused. Language along the lines of "would be
likely to cause" was, therefore, suggested.

60. Various views were presented as to the alternative
presented in the proviso within brackets for expressing the
degree of the damage that would have to be likely to result
from a refusal to grant the provisional measure being
sought. One view was that the words "irreparable loss"
were preferable since they were clearer and, combined with
the word "loss", better reflected the financial character of
the damage that would result for the applicant. However,
the word "irreparable" was criticized as being vague and
potentially too high an across-the-board standard to set,
since the principal, if it succeeded on the merits at a later
stage, might eventually be able to retrieve funds that it had
paid to cover the payment of an improper demand. It was
suggested that the word "serious", combined either with the
word "loss" or the word "harm", would suffice. Another
view was that "irreparable loss" was too high a standard
and "serious harm" was too low, and that the words "not
easily reparable" should be used instead. Yet another view
was that either standard could be accepted. A further view
was expressed to the effect that the guarantor or issuer
would not be entitled to reimbursement from the principal
or applicant if it paid despite an obligation to refuse pay
ment according to article 17(2) and that therefore a proviso
requiring the principal or applicant to prove that it would
suffer harm would make it necessary for a court to refuse

to order a provisional measure in those cases in which it
was shown facts that made the demand manifestly and
clearly improper according to article 19. The prevailing
view, however, was that the words "serious harm" should
be retained.

Paragraph (2)

61. The Working Group considered a proposal to delete
paragraph (2), which authorized the court to hear the re
spondent on the application for a preliminary order. It was
said that the significance of a provision referring to a dis
cretionary power would be unclear, and that it anyway
concerned an elementary procedural question of due pro
cess, which should be left to national procedural law. In
addition, it was said that such deletion would not preclude
courts from allowing the beneficiary to be heard in appro
priate circumstances, which circumstances might not al
ways be present, in particular in ex parte type of proceed
ings encompassed in article 21. Moreover, it was said that
paragraph (2) might create a problem in distinguishing
between provisional measures, which were covered by ar
ticle 21, and final procedures, which were not covered. In
view of those considerations, the Working Group did not
accept a proposal to make the opportunity for the respond
ent to be heard mandatory, so as to foster due process for
the beneficiary and provide the court with the respondent's
side of the story as early as possible. The prevailing view,
rather, was that paragraph (2) should be deleted.

Paragraph (3)

62. It was agreed that paragraph (3) providing for the
possibility that the court may require the applicant to fur
nish appropriate security before granting a provisional
measure was useful and should be retained. It was observed
that such a provision was fair and reflected some balance
in the consideration of the interests of the applicant and of
the respondent. It was also said that paragraph (3) might
have a disciplinary effect, precluding applicants from sub
mitting frivolous applications, and as such might have an
educational value. As a refinement, it was agreed that the
word "security" would be replaced by a broader term, so as
not to give the impression that a particular form of security
was being referred to. One suggestion was to use the fol
lowing wording: "undertaking, security or other document".

Paragraph (4)

63. The Working Group' considered the three variants
contained in paragraph (4). It was noted that variant A
contained a broad statement that courts were not precluded
from issuing any provisional measures that might be avail
able under applicable procedural law. The only limitation
on the discretion of the court in that variant was contained
in a sentence between square brackets, included in response
to a concern expressed at the seventeenth session that it
would be especially disruptive if an injunction were al
lowed on the ground of non-conformity of documents (AI
CN.9/361, para. 109). Variant B stated that the only ground
other than improper demand on which a provisional court
measure might be obtained was invalidity of the guaranty
letter. Variant C was the most restrictive of the three va
riants, since it did not allow courts to issue a preliminary
order on any grounds other than improper demand.
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64. Preference for variant A was expressed on the ground
that no limitation should be imposed on the discretion of
the courts. For the same reason, it was suggested that the
restriction contained in the sentence between square brack
ets should be deleted. Support for variant A was also ex
pressed, based on a concern that, should the draft Conven
tion overly restrict the possibility of judicial intervention in
the context of guaranty letters, by means of provisional
measures, this might increase the risk that guaranty letters
could be used for illicit purposes such as money-laundering
or tax evasion. It was noted that such misuse of guaranty
letters would not be prevented by the current text of article
19, since the demand for payment in such instance would
not suffer from having "no conceivable basis", but would
rather be on an illegal basis. In response to that concern,
the Working Group generally agreed that, whichever vari
ant were retained, wording to prevent the use of guaranty
letters for illegal purposes should be included either in
article 19 or in article 21.

65. In support of variant C, it was stated that the possi
bility of judicial interference with the guaranty letter should
be limited to a minimum in order not to jeopardize the
reliability of the instrument, the main function of which
was to provide assurance of payment, pending resolution of
any dispute that might arise. It was stated that, should
courts be broadly allowed to interfere with the issuer's
obligation to pay in cases other than improper demand as
defined in article 19, there would be a risk that courts, at
the request of the principal, would intervene in the context
of the underlying transaction between the principal and the
beneficiary. With a view to further strengthening variant C,
it was suggested that injunctions that might be allowed on
the ground of non-conformity of documents should be
expressly disallowed in the text of variant C.

66. There was wide support for the view that the scope
of the procedural rule set forth in paragraph (4) as to the
right for the principal to seek injunctive relief should be
drafted so as to parallel the substantive rule set forth in
article 19 as to the conditions under which payment could
be prevented. A question was raised, however, by propo
nents of variant A as to the reasons for which invalidity of
the guaranty letter should be discriminated against as a
means of preventing payment under the draft Convention,
while improper demand would be regarded as an accepta
ble ground for seeking injunctive relief. It was stated that
payment made upon receipt of an improper demand and
payment made where the guaranty letter was manifestly
invalid might equally result in irreparable harm being done
to the principal. It was also questioned whether the princi
pal would be left with any procedural remedy in circum
stances where a demand for payment would be presented
despite the guaranty letter being invalid.

67. In response, it was stated that the nature of the instru
ment was to ensure prompt payment (a feature labelled as
"moneyness") and that, typically, it would be beyond the
competence of a court ruling on an application for an inter
im measure to assess the validity of the guaranty letter. It
was further stated that the guarantor or issuer was under an
obligation to verify the validity of the guaranty letter and
that, should it pay under an invalid guaranty letter, it would
not be entitled to reimbursement from the principal. It was

suggested that wording should be included in article 21 to
make it clear that the article did not deal with the relation
ship between the principal and the issuer or guarantor (a
relationship sometimes referred to as the "account relation
ship"). The effect of the suggested clarification was to
emphasize that the principal would not be precluded access
to court by the draft Convention, for example in the context
of an application for a provisional court measure enjoining
the guarantor or issuer from debiting the principal's ac
count, if the guarantor or issuer had paid upon receipt of a
non-conforming demand.

68. After discussion, the Working Group decided that,
subject to its above decision on illegality (paragraph 27),
matters of non-conformity or invalidity of a guaranty letter
should not be considered as subject to provisional court
measures under article 21. Variant C was adopted. Further
more, it was generally agreed that the subject-matter of the
draft Convention was the relationship between the guaran
tor or issuer and the beneficiary. The Secretariat was
requested to make it clear in the next draft that article 21(4)
does not prevent the principal from seeking provisional
court measures in respect of its contract with the guarantor
or issuer. It was decided that the wording between square
brackets in variant C should be retained to limit the pro
hibition embodied in variant C to applications based on
objections to the payment demanded by the beneficiary. In
the same vein, it was decided that the words "any objection
to payment" should replace the words "any ground".

Paragraph (5)

69. It was noted that paragraph (5) subjected the attach
ment and seizure of the assets of the beneficiary or of the
issuer, in addition to the requirements of the respective
national procedural law, to the conditions contained in
paragraph (1), in order to limit judicial interference with
the payment of guaranty letters. It was also noted that in
some jurisdictions attachment and seizure of assets could
take the form of an administrative rather than a judicial
procedure.

70. Various doubts were raised as to the necessity and
appropriateness of retaining paragraph (5). Those doubts
included that: it dealt with procedural law and that it would
be too difficult to unify the conditions under which courts
could grant any kind of extraordinary relief; the scope of
the provision was uncertain, in particular since the Work
ing Group had decided under paragraph (1) not to limit the
scope of article 21 only to claims filed by the principal;
paragraph (1) was sufficient in achieving a reasonable limi
tation to judicial interference with the commercial purpose
of guaranty letters, namely, certainty of payment; in some
jurisdictions the types of measures referred to in para
graph (5) were not considered provisional measures of a
judicial nature, but rather were available fairly routinely
and simply for a short period of time, without judicial in
volvement; the provision should not appear to suggest the
possibility that all assets of the applicant would be subject
to attachment and seizure, but just the proceeds of the
guaranty letter.

71. The prevailing view was that a rule along the lines of
paragraph (5) should be included in article 21, since such
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measures, however they might be characterized or obtained
under different legal systems, were an essential element in
giving meaning to the measures provided for in para
graph (1); and it was at the same time important to ensure,
for the preservation of the commercial viability of guaranty
letters, the application of the safeguards against abusive
resort applied to provisional measures generally under ar
ticle 21. However, it was decided to forgo inclusion of
paragraph (5), and to implement the substance of the
Working Group's decision by further broadening the for
mulation of paragraph (1) by inserting in paragraph (1),
after the word "may", wording along the lines of "effect the
blockage of payment of funds or issue a provisional order".

72. The deliberations on paragraph (5) led the Working
Group to reconsider its decision to avoid identifying in
paragraph (l) the parties that could apply for the provisio
nal measures provided for in article 21. It was generally
agreed that, to limit some of the difficulties that had been
referred to in the review of paragraph (5), paragraph (1)
should limit article 21 to actions brought by the principal
and that reference should also be made to the instructing or
account party, so as to cover in particular the counter
guarantee context.

73. Upon the completion of the review of article 21, the
Working Group returned, as had been agreed, to the gene
ral question of whether to retain or delete article 21. The
considerations for and against retention of article 21, re
ferred to above in paragraphs 38 and 39, were restated.
Particular emphasis was placed, on the one hand, on the
difficulties that would be encountered in attempting to craft
a uniform rule in this area, and, on the other hand, on the
position that a main function, if not the main function, of
the draft Convention was to address the matters taken up in
article 21. The prevailing view was that it would be prema
ture to take a final decision at this stage and that the
Working Group should await the next draft from the Secre
tariat, at which point it would resume its consideration of
article 21.

Chapter VI. Jurisdiction

Article 24. Choice of court or of arbitration

and

Article 25. Determination of court jurisdiction

74. In view of the link between the provisions contained
in articles 24 and 25, the Working Group considered the
two articles together.

75. A variety of questions and views were considered as
to the approach taken in the current versions of the two
articles. A general question was whether provisions of the
type proposed in chapter VI were found in other multilat
eral instruments. In response to that question, the view was
expressed that at this stage the focus of the deliberations
should be on the utility of addressing the matters covered
in chapter VI in the context of guaranty letters, rather than
giving predominant weight to the presence or lack of pro
visions on jurisdiction in other conventions.

76. The view was expressed that article 24, which recog
nized the autonomy of the parties to designate a court or to
stipulate arbitration for the settlement of disputes arising
under the guaranty letter, failed to achieve anything useful
since it did not provide for a sanction, in particular exclu
sivity of jurisdiction, of the designated forum. It was sug
gested that the resulting uncertainty was compounded fur
ther, in the absence of a successful designation under
article 24, by the lack of a rule of exclusivity also of the
determination of jurisdiction by a court under article 25. It
was further observed that the simple affirmation of the
principle of party autonomy, without any mention of con
necting factors to the designated jurisdiction, might run
afoul of policy considerations in States that were concerned
with supporting the burden of litigation in cases having
little or no connection to the jurisdiction.

77. Those concerns, however, were generally outweighed
by the view that article 24 served to provide useful support
for the principle of autonomy of the parties with respect to
court jurisdiction and might encourage the use of arbitra
tion. It was also noted that article 24, while it still permitted
a designated court to decline jurisdiction (e.g., on forum
non-conveniens grounds), and while it did not provide for
exclusivity, had to be read in conjunction with article 25,
which provided a direct rule on jurisdiction in the' event
that no jurisdiction resulted under article 24 and that some
of the questions raised by article 24 could not be resolved
until the provisions in article 25 on residual competence
had been finalized and were more precise, in particular as
to whether they were of a mandatory character. It was also
pointed out that articles 24 and 25, since they would be in
an instrument of a legislative character, would support the
similar approach found at the contractual level in article 28
of the URDG.

78. A concern was expressed as to whether the viability
of article 24 might be jeopardized in the event of a selec
tion by the parties of a court that was not competent to
resolve the dispute in question. It was suggested in that
light to insert the word "competent" before the word
"court" in paragraph (1), though it was also noted that ar
ticle 25 was intended to provide a fall-back rule for cases
of this type.

79. The question was raised as to whether the differences
in formulation between article 24(1) and article 25(2) were
intended to suggest a broader scope for the former provi
sion, in particular as regards the parties to which reference
was being made. Similarly, it was questioned whether dif
ferences as to formulation and content between article
24(2) and article 25(2) might give rise to the unintended
interpretation that the latter provision was somehow inten
ded to limit the jurisdiction of [court not referred to in the
provision], which might raise difficulties if it were read to
exclude the jurisdiction of courts where assets were located.
The suggestion was made to add to article 25(2) a specific
reference to article 21 in order to achieve greater clarity. It
was also questioned whether the present formulation was
intended to exclude the possibility, in the counter-guaranty
letter context, of the principal pursuing directly a legal
action in the jurisdiction where the guaranty letter suppor
ted by the counter-guaranty letter was payable. It was sug
gested that, if the intention was to permit such an action,
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reference could be made in the provision to the instructing
party. At the same time, the Working Group was reminded
of the question of whether to permit the instructing party to
take legal action against the beneficiary of the related guar
anty letter would run afoul of the requirement of privity of
contract that would be applied in some jurisdictions.

80. Another broad area of concern was the relationship,
both from the standpoint of the risk of possible incon
sistency as well as possible benefit of positive interaction,
between the rules in chapter VI and other multilateral in
struments containing general rules on similar matters, in
particular the 1968 Brussels Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commer
cial Matters and the 1988 Lugano Convention on Jurisdic
tion and the Enforcement of Judgments in Civil and Com
mercial Matters. It was noted in this regard that while those
Conventions were open for accession by all States, they
had been formulated on a regional level and that the degree
to which those Conventions could support the provisions of
chapter VI was thereby limited. A related question was
whether, for States that were not parties to such a multi
lateral recognition and enforcement scheme, implementa
tion of chapter VI would be viable. In response to that
concern, it was pointed out that the possibility of recogni
tion and enforcement did not rest solely on participation in
such multilateral arrangements. In the first place, arbitral
awards were subject to the 1958 New York Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards and enforcement of judicial decisions might be
available under bilateral arrangements. It was also pointed
out that even States that were parties to the Brussels and
Lugano Conventions faced enforcement problems, in par
ticular when the enforcement of a judgment involved other
States that were not parties to the Conventions.

81. The Working Group next considered a number of
general proposals reflecting the various views and ques
tions that had been expressed. One proposal was simply to
delete chapter VI. In support of that proposal it was sug
gested that in their present form of non-exclusivity of juris
diction the provisions were unnecessary, and, if they were
amended to provide for exclusive jurisdiction, significant
difficulties would arise, in particular in the absence of a
recognition and enforcement scheme. In support of that
proposal, it was pointed out that, at least as regards article
24, deletion would have limited practical effect since, in
practice, the matter of jurisdiction was rarely addressed in
guaranty letters, in particular since it was a matter that, if
raised, might be seen as undermining the undertaking.
However, as noted above, the general view was that an
attempt should be made to address the matter of jurisdic
tion in the draft Convention since this was an area of con
siderable importance.

82. Another approach that was considered was to revise
chapter VI so as to make the choice of jurisdiction exclu
sive. A variant of that approach was to delete article 24,
leaving simply an objective rule on jurisdiction in arti
cle 25. Objections were raised to any approach that would
confer exclusive jurisdiction. Primary among the concerns
was that exclusivity was incompatible with an approach
that did not ensure recognition and enforcement of deci
sions, since it would be more likely to give rise to cases in

which, practically speaking, decisions were unenforceable.
A related concern was that such an approach might give
rise to difficulties if exclusive jurisdiction were conferred
on the courts in one jurisdiction, while the assets that were
the subject of enforcement were located in another juris
diction.

83. Yet another type of approach was aimed at com
bining elements of exclusivity, non-exclusivity and party
autonomy. One proposal along those lines was, unless other
wise agreed, to permit the claimant to pursue an action in
one of the following jurisdictions: where the guaranty letter
was issued; the place of business or residence of the bene
ficiary; or the place of business or residence of the princi
pal. A suggestion that attracted wider interest was to pro
vide that a designated court would have exclusive
jurisdiction, unless it was shown that the decision was not
recognized or was unenforceable, in which case another
court may exercise jurisdiction.

84. While a doubt was expressed as to whether the latter
proposal would work in the absence of a recognition and
enforcement scheme, the Working Group decided to re
quest the Secretariat to prepare for the consideration of the
Working Group two variants of chapter VI. One variant
would in essence retain articles 24 and 25 along their
present lines, clearly showing that the choice or determina
tion of jurisdiction was a non-exclusive one. The other
variant would make the choice of jurisdiction under article
24 exclusive, while an article 25 determination of juris
diction would remain non-exclusive. An attempt would be
made to add to article 25 a safety valve, the possibility of
a court other than the one chosen by the parties under ar
ticle 24 taking jurisdiction if the decision of the article 24
court would not be capable of recognition and enforce
ment.

Chapter VII. Conflict of laws

Article 26. Choice of applicable law

and

Article 27. Determination of applicable law

85. The Working Group first discussed whether provi
sions on conflict of laws should be included in the draft
Convention. One view was that it was not necessary or
appropriate to retain chapter VII since the aim of the draft
Convention was to provide a set of uniform substantive
rules for guaranty letters. A related concern was raised as
to the implications of including chapter VII for States that
were parties to the 1980 Rome Convention on the Law
Applicable to Contractual Obligations. Another view was
that chapter VII should be retained. In support of that view,
it was stated that, even with the draft Convention in place,
there would be room and need for conflict-of-laws rules,
whether they be found in national law or in a convention.
Inclusion of such rules in the draft Convention would
strengthen the reliability and commercial utility of the in
struments being covered by recognizing party autonomy in
the choice of law and reducing the extent to which disputes
would arise as to determination of the applicable law.
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86. The Working Group considered the question whether
the scope provisions of article 1 should apply also to the
conflict-of-Iaws provisions in articles 26 and 27, should
those articles be retained. It was noted that were articles 26
and 27 to be subject to the same scope rules as the rest of
the draft Convention, articles 26 and 27 would apply only
if the draft Convention as a whole applied, and thus only
to issues not covered by the draft Convention; by contrast,
independent applicability of articles 26 and 27 would mean
that those articles would apply even when the rest of the
Convention was not applicable, thus unifying the conflict
of-laws rules of contracting States in this field. Such an
approach would require the express exclusion of articles 26
and 27 from article 1. In view of the relationship between
chapter VII and article I, the Working Group felt that it
would be in a better position to decide the question of
whether or not to retain chapter VII, and on its content
and scope of application, after the further review, in which
it was about to engage, of article 1 (see below, para
graphs 90-106).

87. In the context of article 1, doubts were raised relating
to the prospect of including in the draft Convention con
flict-of-Iaws rules that would be applicable in the absence
of applicability of the Convention pursuant to the scope
provisions of article 1. Such an approach was said to be
unusual and with very little precedent if any in a multilat
eral convention. It was stated that conflict-of-Iaws rules
were characteristic features of national legislation, and thus
might have to be considered if the Working Group were to
decide to use the form of a model law, but they were not
appropriate for inclusion in the draft Convention and
should be better left to national law. The focus of the draft
Convention, it was said, should instead be limited to de
fining clearly in article 1 the general scope of application
of the draft Convention, and that, should conflict-of-Iaws
provisions be included, they should apply only in cases in
which the Convention as a whole applied, thus limiting
their scope to issues not covered by the draft Convention.
A further concern was that a general and fixed rule on
conflicts would be of limited utility, as it might not provide
the detail and flexibility of a national system of conflicts
rules, and it might also stifle progressive development to
wards more flexible approaches. Yet another concern was
that the preparation of viable and sufficiently detailed pro
visions on conflict of laws that meshed well with various
types of legal systems might raise the spectre of further
delaying completion of the draft Convention by the Work
ing Group. In this context it was pointed out that, inter alia,
a more detailed description of the rights, obligations and
defences that would be covered or that would not be cov
ered by such rules would be necessary in order to avoid
different interpretations in the various legal systems; by
way of example, reference was made to the question of
prescription.

88. In response to those concerns, it was pointed out that
the inclusion of chapter VII on an independent basis should
not necessarily be regarded as an intrusion into an inappro
priate area, since States would in any case have to have
conflicts rules to cover cases in which the Convention did
not apply. It was also pointed out that the rules set forth in
chapter VII represented the prevailing, widely accepted
approach. While this fact was cited by some as a factor for

not including chapter VII, supporters of inclusion pointed
out that it meant that a conflict-of-Iaws convention in this
area-the formulation of which was said to be unlikely
would contain essentially the same rules, and that chapter
VII should therefore not be regarded as raising matters of
controversy or particular difficulty. In that light, it was
suggested that there was no reason not to retain chapter
VII, with independent applicability, so as to further unify
the law applicable to guaranty letters in contracting States,
in particular with regard to the important notion of party
autonomy in choice of law matters. The Working Group
was told that this would help courts to solve practical prob
lems they were encountering in this field and that this prac
tical need should be the predominant consideration, and not
whether the procedures involved were categorized as sub
stantive or procedural. It was also pointed out that chapter
VII would not be the only portion of the draft Convention
addressing matters of procedure, were chapter VI to con
tinue to be retained. A related view was that, even if chapter
VII were not made generally applicable independent of the
scope provisions in article 1, it might be retained so as to
provide a conflicts rule for issues not covered by the con
vention.

89. After deliberation, the Working Group decided, as a
working assumption, that articles 26 and 27 would be re
tained in the draft Convention, and that their applicability
would be independent of whether or not in any given case
the draft Convention applied under the general scope rules
in article 1. The Working Group requested the Secretariat
to prepare, in consultation with the Hague Conference on
Private International Law, a revised version of articles 26
and 27 to reflect the working assumption and observations
that had been made by the Working Group as to the content
and approach of articles 26 and 27. It was noted that this
approach would be reviewed on the occasion of the next
reading of those articles.

Chapter I. Scope of application

Article 1. Scope of application

90. As the Working Group began its review of the re
vised provisions of the draft Convention, it was generally
agreed that this reading of the text should be considered as
the final reading by the Working Group in order that the
text could be submitted to the twenty-eighth session of the
Commission in 1995, as requested by the Commission at
its twenty-sixth session.3

"This Convention"

91. The Working Group engaged in an exchange of
views on whether the draft text should eventually be adop
ted as a convention or in the form of a model law. Some
SUppolt was expressed for the form of a model law since
that form would provide States with a wider latitude for
determining which provisions of the text were acceptable
and could readily be incorporated into the national law. It
was noted, however, that a certain degree of flexibility

'Ibid., Forty-eighth Session, Supplement No. 17 (N48/17), para. 273.
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might also be achieved if the draft text were to be adopted
in the form of a convention, since the possibility might be
opened for implementing States to make reservations on a
limited number of issues.

92. Somewhat wider support was expressed for the form
of a convention since that form was more in line with the
character of the rules envisaged and since it would better
foster uniformity and certainty as to applicable rules, which
was said to be essential for the smooth operation of inter
national guaranty-letter transactions and for the credit
worthiness of guaranty letters used as financial instru
ments. It was also stated that a convention, although less
flexible in nature than a model law, might be more easily
acceptable for implementing States for the reason that, at
least in certain countries, a convention regulating interna
tional guaranty letters might be incorporated in national
legislation through a simplified legislative process that
would not necessarily imply elaboration of a national law
on guaranty letters.

93. After discussion, the Working Group confirmed the
working assumption made at its seventeenth session (N
CN.9/361, para. 147) that the final text would take the form
of a convention. It was agreed that the possibility for im
plementing States to make reservations would need to be
discussed by the Working Group as it proceeded with its
reading of the provisions of the draft Convention. It was
also noted that the decision made by the Working Group as
to the form of the instrument did not preclude the possibil
ity that the Commission might revert to the more flexible
form of a model law at the final stage of the work, when
it would review the draft Convention prepared by the
Working Group.

"applies to international guaranty letters"

94. Divergent views were expressed as regards the term
"international guaranty letters" used in article 1 to delimit
the substantive scope of application of the draft Conven
tion. One view was in favour of retaining that term since it
embraced in a suitably short way the two types of under
takings to be covered by the Convention, i.e. demand
guarantees and stand-by letters of credit. Moreover, the
term was in line with the current approach of having com
mon provisions for both types of undertaking unless in
particular cases there was a need for referring to only one
of those types. It was noted, however, that in the draft
Convention, the common name as a shorthand expression
was used only in the provisions of the draft Convention but
not in its title, where the naming of both types of undertak
ing was thought to better signal to the reader what the
Convention was intended to cover. It was suggested that
the title of the draft Convention might instead read "Draft
Convention on guaranty letters (independent guarantees
and stand-by letters of credit)". Another suggestion was
that, in article 1, a reference to "international guaranty let
ters as defined in article 2" might make it sufficiently clear
that the subject-matter of the convention was limited to
independent guarantees and stand-by letters of credit.

95. Another view was that the term "guaranty letter" was
inappropriate since it was not reflective of terminology
used in practice, especially stand-by-Ietter-of-credit practice.

Furthermore, it was stated that the reference to "guaranty"
might raise regulatory concerns in certain countries, where
the draft Convention might be misinterpreted as empower
ing banks to issue accessory guarantees, a practice that was
expressly disallowed by existing banking regulation. It was
thus suggested that the expression "guaranty letters" should
be replaced by terms such as "independent guarantees and
stand-by letters of credit". If, however, there was a need for
using a short common name, a truly neutral term such as
"undertaking", "independent financial instrument", "inter
national financial assurance" or "demand letter" should be
used, which would not raise the concern about leaning to
wards one of the two types of undertakings. However, a
note of caution was struck about the use of any such neu
tral term, which could generate confusion as to which in
strument was being dealt with, particularly in situations
involving the issuance of a chain of guarantees and counter
guarantees. With respect to the use of the expression
"independent guarantees and stand-by letters of credit", a
concern was that such terms might insufficiently cover
"equivalent undertakings" referred to in article 2.

96. Another concern was that the use of the term "gua
ranty letter" in the title and article 1 of the Convention
might not be sufficiently neutral, since it might suggest a
preference for independent guarantees over accessory gua
rantees. It was therefore suggested that the qualifier "inde
pendent" should be added in the title and article 1 in order
not to suggest that bank guarantees and other independent
instruments defined under article 2 were the only conceiv
able "guaranty letters". It was stated in reply that article 2
made it clear that only independent guarantees were cov
ered by the Convention.

97. The prevailing view was that, in view of the practical
difficulties raised in certain countries by the use of an ar
tificially created term such as "guaranty letter", no further
attempt should be made to adopt terminology that would be
descriptive of practice. The draft convention should, in
stead, refer to a neutral term such as "undertaking" to refer
to both types of instruments being covered by the draft
Convention. With respect to article 1, it was decided that it
should contain a reference to undertakings as defined in
article 2, while the expressions "independent guarantees
and stand-by letters of credit" would be used in the title of
the draft Convention.

"(issued in a contracting State]

98. The Working Group discussed the wording between
square brackets as a possible criterion for the territorial
scope of application of the Convention. It was noted that,
should the wording be deleted, the determination of the
territorial scope of application of the Convention would be
left exclusively to applicable conflict-of-Iaws rules. Should
the wording be retained, the territorial scope of application
of the draft Convention would be determined by a factor
connecting the transaction to a Contracting State autono
mously, i.e., without reference to conflict-of-Iaws rules. It
was suggested that another approach that might be taken,
which would broaden the scope of application of the draft
Convention, along the lines of article 1(1) of the United
Nations Convention on Contracts for the International Sale
of Goods (hereinafter referred to as "the United Nations
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Sales Convention"), would be to establish a connecting
factor such as the one contained in the wording between
square brackets and, in addition, provide for the applicabi
lity of the draft Convention in cases where conflict-of-Iaws
rules pointed to the law of a Contracting State.

99. In favour of adding a reference to cases where con
flict-of law rules would point to the law of a contracting
State, it was stated that such a reference might be necessary
for the Convention to deal satisfactorily with the situation
where only the counter-guarantor but not the second, bank
issuing an indirect guarantee was in a Contracting State. It
was noted, however, that in practice, the effect of the sug
gested addition would be limited, since most national con
flict-of-Iaws rules would point to the law of the country
where the guaranty letter was issued. A contrary view was
that the insertion of a reference to the rules of private inter
national law might raise uncertainties where a court in a
contracting State would need to apply the draft Convention
as the law of another contracting State and the interpre
tation of the draft Convention in those two contracting
States lead to divergent solutions. It was noted that, for that
reason, a number of countries had made a reservation to
article l(l)(b) of the United Nations Sales Convention.

100. After discussion, the Working Group decided that
the wording between square brackets should be retained
and that, in addition, the draft Convention should provide
for the applicability of the Convention in cases where con
flict-of-Iaws rules pointed to the law of a Contracting State.

"[unless otherwise stipulated therein]"

101. There was general agreement that parties should be
allowed to agree that the draft Convention would not apply
to a guaranty letter transaction ("opting out clause"). It was
generally felt that such a decision to opt out of the draft
Convention should be expressly mentioned in the text of
the undertaking. It was noted, however, that, in most coun
tries, there currently existed no specific legislation with
respect to guaranty letters. If parties chose to opt out of the
draft Convention, the guaranty letter transaction might be
submitted by courts either to general contract law or to the
draft Convention, which might be regarded as the only
national legislation on the subject. The practical effect of a
decision to opt out of the draft Convention might thus be
limited. After discussion, the Working Group adopted the
wording between square brackets.

102. A question was raised as to whether, in addition to
being allowed to opt out of the Convention as a whole,
parties should be allowed to derogate from individual pro
visions of the draft Convention. It was suggested that a
provision along the lines of article 6 of the United Nations
Sales Convention might be adopted. It was noted, however,
that a provision allowing parties to derogate from or vary
the effect of specific provisions would only be appropriate
if the final text was to be essentially non-mandatory in
nature. The prevailing view was that the question of party
autonomy with respect to individual provisions of the draft
Convention would need to be discussed after review of the
articles of the draft Convention, only some of which were
currently stated to be non-mandatory.

", and to any other guaranty letter that provides that it
is subject to this Convention."

103. Various questions were raised in the context of the
discussion as to whether the draft Convention should in
clude a provision allowing parties to a guaranty letter to
make the guaranty letter subject to the draft Convention
("opt-in clause").

104. A first question was whether an opting-in clause
should allow parties to a domestic guaranty letter trans
action to opt for the international regime provided for by
the draft Convention. In favour of adopting such a provi
sion, is was stated that it might be particularly desirable to
allow parties in the context of domestic transactions to
make reference to an international regime that might be
expected to express fair solutions to problems that might be
insufficiently resolved by domestic legislation. It was also
stated that the possibility for parties to opt for the applica
tion of the draft Convention might make it more acceptable
to adopt a restrictive definition of "internationality" under
article 4. The contrary view was that parties should not be
allowed to avoid application of the mandatory rules of
domestic law by opting for the application of the draft
Convention. It was noted that, where no such mandatory
rules existed, parties would be able to adopt the draft Con
vention as a contractual regime even if the draft Conven
tion contained no specific provision to that effect. After
discussion, the Working Group agreed that the text of the
draft Convention should not be drafted so as to create any
specific right for parties to adopt the draft Convention for
domestic transactions.

105. A second question was whether an opting-in clause
should allow parties to submit to the draft Convention an
international guaranty letter that would not otherwise fall
within the territorial scope of application of the draft Con
vention, for example if the guaranty letter was issued in a
non-contracting State. The Working Group generally
agreed that, while parties should be free to adopt the legal
regime set forth in the draft Convention indirectly by
means of a reference to the law of a contracting State, no
specific provision should allow them to opt directly for the
application of the draft Convention in the absence of such
a reference to the law of a contracting State that applied the
Convention in such cases.

106. A third question was whether an opting-in clause
should allow parties to make the draft convention appli
cable to an instrument that would not otherwise be regarded
as a guaranty letter under article 2. The view was expressed
that the possibility of opting for the application of the draft
Convention should be limited to commercial letters of
credit, which were of the same legal nature as stand-by
letters of credit and were said in some cases to be appa
rently indistinguishable from them. It was stated that the
application of the draft Convention to commercial letters of
credit would be appropriate because they operated on the
same principles as stand-by letters of credit. It was further
stated that express mention of an opting-in possibility
should be made in the draft Convention in view of the
possible exclusion of commercial letters of credit from the
definition of the guaranty letter under variant C in draft
article 2(1). An objection was raised against expressly
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mentioning in the draft Convention that the possibility for
parties to agree on an opting-in clause would be limited to
commercial letters of credit. It was stated that such a pro
vision might produce the unintended effect of excluding
any possibility that other instruments could be made sub
ject to the draft Convention, as might otherwise be possible
under applicable law. After discussion, the Working Group
decided that the general opting-in provision in the current
draft should be replaced by a provision allowing parties to
commercial letters of credit to opt for the application of the
draft Convention to such letters of credit. It was noted, that·
in its review of the remaining articles of the draft Conven
tion the Working Group would have an opportunity to as
sess the appropriateness of that decision and to reconsider
it if necessary.

Article 2. Guaranty letter

Paragraph (1)

Chapeau

107. Various suggestions were made to make it clear that
the issuance being referred to in the opening words of the
definition was intended essentially to refer to the issuance
of the undertaking on a professional basis. To that end, it
was suggested to add the word "financial" before the word
"institution". The Working Group considered such a mod
ification as not providing additional clarity. Suggestions in
generally the same direction were also made with a view to
excluding cases in which an undertaking was issued by a
consumer. Those suggestions included: permitting a reser
vation to exclude consumer issuance; including a statement
to the effect that the draft Convention did not affect the
application of consumer protection law; to add words along
the lines of "other than a consumer" to describe the "per
son" referred to in the definition; to delete the word "per
son", or at least to refer to a "commercial" person; to refer
to the "business or professional" realm. In regard to the
latter suggestion, it was pointed out that there were cases in
which it was impossible to determine the purpose of the
undertaking from the face of the instrument. The Working
Group did not find that those proposals achieved their aim
of providing additional clarity as to the types of situations
intended to be covered. It was also noted that the private
issuance cases in question were relatively infrequent on the
international plane. Furthermore, the Working Group gene
rally shared the understanding that issuance of an undertak
ing by an individual for consumer or other private purposes
involved a question which was properly within the sphere
of national law, and not affected by the draft Convention.

Variants A, Band C

108. Three variants were presented to the Working
Group with respect to the manner of describing the forms
or types of undertakings being covered by the draft Con
vention. Variant A, which referred simply to demand
guarantees and to stand-by letters of credit, attracted little
support. A view was expressed that the more detailed ap
proach in variant B, which included a description of the
typical purpose of the undertaking, was unnecessary. A
concern was raised that the definition in variant B did not
sufficiently concentrate on the actual characteristics of the

instruments to be covered by the Convention and would
cover some instruments not intended to be covered, for
example, promissory notes. However, the widely prevailing
view was that the variant B approach was preferable. As
will be seen below, after the discussion of variant B, the
Working Group also decided to incorporate elements of
variant C, which expressly excluded certain types of instru
ments.

109. Within variant B, two options were presented in
square brackets as to the precise language to be used to
describe the purpose of the undertaking. The Working
Group preferred the second option, which included refe
rences to the payment upon simple demand or upon the
presentation of documents stating that payment was due,
and reference to other types of contingencies or purposes,
in particular the direct-payment functions often performed
by financial stand-by letters of credit.

110. The concern was expressed that the formulation
"upon simple demand or upon presentation of documents"
might inadvertently suggest that a simple demand under
taking was not of a documentary character, a question that
had aroused some controversy among observers of prac
tice. It was suggested that a more appropriate formulation
would be "upon simple demand or presentation of other
documents". The Working Group agreed to the proposed
modification.

111. The suggestion was made that the words "docu
ments stating that payment was due" should be replaced by
the words "documents stating or implying that payment is
due". The concern was that the existing language was un
necessarily narrow, since there would be cases in which the
undertaking required the presentation of certain documents
with the demand for payment in the case of default in
performance, but that those documents would not necessar
ily be ones "stating" that payment was due. The concern
was voiced that using the word "implying" might give rise
to the unintended and undesirable interpretation that the
doctrine of strict compliance of the documents with the
terms of the undertaking was being watered down or made
subject to modification by paragraph (2). In order to ad
dress both concerns, the Working Group decided to use
wording along the following lines: "documents, in con
formity with the terms and conditions of the undertaking,
indicating that payment is due ...".

112. As to variant C, which expressly excluded commer
cial letters of credit, insurance contracts and negotiable
instruments, the Working Group was generally of the view
that it should be retained, subject to the decision to express
ly permit the application of the draft Convention to com
mercial letters of credit by the agreement of the parties. It
had been suggested that variant C could be deleted, in
particular since the listing of instruments contained therein
could be misinterpreted as exhaustive. It was noted that it
would have to be understood that the deletion of variant C
should not be an indication of an intent to cover those
instruments. However, that approach was not supported, in
particular since it was felt that variant C would be useful to
dispel doubts that might arise in view of the broad ap
proach decided upon for paragraph (1).
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Ill. FUTURE WORK

113. The Working Group noted that its twenty-first ses
sion would take place in New York, from 14 to 25 Feb
ruary 1994, at which time the Working Group would

consider the remainder of the revised articles in NCN.9/
WG.IIIWP.80. It was also noted that, subject to the
agreement of the Commission, the twenty-second session
would take place from 19 to 30 September 1994 at
Vienna.

B. Working paper submitted to the Working Group on International Contract Practices
at the twentieth session: further revision of draft Convention: articles 1 to 17: note by the Secretariat

(A/CN.9/WG.I1/WP.80) [Original: English]
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INTRODUCTION

1. The Working Group on International Contract Practices
examined at its sixteenth session draft articles 1-13 and at
its seventeenth session draft articles 14-27 of a uniform law
on international guaranty letters prepared by the Secretariat
(NCN.9/WG.IlIWP.73 and Add. 1). The deliberations and
conclusions of the Working Group at those sessions are set
forth in the reports of the Working Group on those two

~~

sessions (NCN.9/358 and 361). On the basis of those con
clusions, a revised draft of articles 1-27 was presented to
the Working Group at its eighteenth session (NCN.9/
WG.II/WP.76 and Add.l). At that session, the Working
Group examined articles 1-8 (NCN .9/372) and at the nine
teenth session articles 9-17 (A/CN.9/374) and requested the
Secretariat to prepare a further revised version of articles
1-17 taking into account the deliberations and decisions at
the eighteenth and nineteenth sessions.
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2. The present note contains that further revision of arti
cles 1-17. Additions and modifications to the text are indi
cated by italics. It may be noted that, in line with the recent
instructions relating to the stricter control and limitation of
United Nations documentation, no explanatory remarks
have been added to the draft provisions. General reference
is therefore made to the relevant portions of the Working
Group reports (NCN.9/372 and 374); additional explana
tions will be provided orally during the session of the
Working Group.

DRAFT CONVENTION
ON INDEPENDENT GUARANTEES

AND STAND-BY LETTERS OF CREDIT

Chapter I. Scope of application

Article 1. Scope of application

This Convention applies to international guaranty letters
[issued in a Contracting State], [unless otherwise stipulated
therein], and to any other guaranty letter that provides that
it is subject to this Convention.

Article 2. Guaranty letter

(1) A guaranty letter is an independent undertaking given
by a bank or other institution or person ("guarantor" or
"issuer")

Variant A: ,as a demand guarantee or as a stand-by
letter of credit,

Variant B: ,whether designated as demand guarantee
or stand-by letter of credit or an equivalent undertaking
[typically given to secure the beneficiary against the non
fulfilment of certain obligations by the principal or appli
cant or against another contingency] [that provides for
payment upon simple demand or upon presentation of
documents stating that payment is due because of a default
in the peiformance of an obligation, or because of another
contingency, or for money borrowed or advanced, or on
account of any mature indebtedness undertaken by the
principal or applicant or another person],

Variant C: ,excluding commercial letters of credit,
insurance contracts and negotiable instruments,

to pay to the beneficiary a certain or determinable amount
in conformity with the terms and any documentary condi
tions of the undertaking [when so demanded in the manner
prescribed in the undertaking].

(2) The undertaking may be given

(a) at the request or on the instruction of the customer
("principal" or "applicant") of the guarantor or issuer
("direct guaranty letter");

(b) on the instruction of another bank, institution or
person ("instructing party") that acts at the request of the
customer ("principal" or "applicant") of that instructing
party ("indirect guaranty letter"); or

(c) on behalf of the guarantor or issuer itself ("gua
ranty letter on guarantor's or issuer's own behalf').

(3) Payment may be stipulated in the guaranty letter to
be made in any form, including payment:

(a) in a specified currency or unit of account;

(b) by acceptance of a bill of exchange for a specified
amount;

(c) on a deferred basis; or

(d) by supply of a specified item of value.

(4) The guaranty letter may stipulate that the guarantor
or issuer itself is the beneficiary when acting in favour of
another person.

Article 3. Independence of undertaking

For the purposes of this Convention, an undertaking is
independent where the guarantor's or issuer's [peifor
mance] [obligation] to the beneficiary is not subject to the
existence or validity ofan underlying transaction, or to any
term or condition not appearing in the undertaking, or
[, even if stipulated as a condition of payment in the gua
ranty letter,] to any future, uncertain act or event other
than presentation of stipulated documents.

Article 4. Internationality of guaranty letter

A guaranty letter is international if the places, as spec
ified in the guaranty letter, of any two of the following
[persons) are in different States: guarantor or issuer, bene
ficiary, principal or applicant, instructing party, adviser,
confirmer. If the guaranty letter lists more than one place
of a given person, the relevant place is that which has the
closest relationship to the guaranty letter.

Chapter 11. Interpretation

Article 5. Principles of interpretation

In the interpretation of this Convention, regard is to be
had to its international character and to the need to promote
uniformity in its application and the observance of good
faith in international guarantee and stand-by letter of credit
practice.

Article 6. Rules of interpretation and definitions

For the purposes of this Convention and unless other
wise indicated in a provision of this Convention or required
by the context:

(a) "guaranty letter" includes "counter-guaranty letter"
and "confirmation of guaranty letter", and "guarantor or
issuer" includes "counter-guarantor" and "confirmer";

[(b) any reference to the guaranty letter or the undertak
ing of the guarantor or issuer, or to its terms and condi
tions, is to the text as originally established in accordance
with article 7 or, if later amended in accordance with article
8, to the text in its last amended version;]
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(c) [deleted]

(d) "counter-guaranty letter" means a guaranty letter
given to the guarantor or issuer of another guaranty letter
by its instructing party or to the guarantor of another gua
rantee or the issuer of another letter of credit and providing
for payment upon demand and presentation of any speci
fied document stating that payment under that other gua
ranty letter or undertaking has been demanded from, or
made by, the beneficiary of the "counter-guaranty letter";

(e) "counter-guarantor" means the guarantor or issuer
of a counter-guaranty letter;

(f) "confirmation" of a guaranty letter means an inde
pendent undertaking added to that of the guarantor or
issuer, and authorized by the guarantor or issuer, provid
ing the beneficiary with the option of demanding payment
and, unless expressly stipulated otherwise, presenting any
required documents to the confirmer instead of to the gua
rantor or issuer;

(g) "confirmer" means the person confirming a gua
ranty letter;

(h) "document" means a communication made in a
form that provides a complete record thereof, and authen
ticated if so, and in the form, required by the applicable law
or by the terms and conditions of the guaranty letter
[; where a requirement of authentication does not specify
the form, any method of authentication may be used that is
commercially reasonable in the circumstances];

(i) "issuance" of a guaranty letter means that the
guaranty letter leaves the sphere of control of the guaran
tor or issuer;

(j) ["effectiveness"J {"validity"J of a guaranty letter
means that it {entitlesJ (is open forJ the beneficiary to
make a conforming demand for payment.

Chapter Ill. Effectiveness of guaranty letter

Article 7. Establishment of guaranty letter

(1) A guaranty letter may be established in any form
which preserves a complete record of the text of the guar
anty letter and provides authentication of its source by
generally accepted means or by a procedure agreed upon
by the guarantor or issuer and the beneficiary.

(2) A guaranty letter becomes effective and, unless it
expressly states that it is revocable, irrevocable when it is
issued, provided that it does not state a different time of
effectiveness.

Article 8. Amendment

(1) A guaranty letter may be amended in the form agreed
upon by the guarantor or issuer and the beneficiary or,
failing such agreement, in any form referred to in para
graph (1) of article 7.

(2) Unless otherwise agreed by the guarantor or issuer
and the beneficiary, an amendment.

Variant A: consented to by the beneficiary [or consist
ing solely of an extension of the validity period of the
guaranty letter] becomes effective when it is issued by the
guarantor or issuer.

Variant B: becomes effective when it is issued by the
guarantor or issuer, ifpreviously authorized by the benefi
ciary [or consisting solely of an extension of the validity
period of the guaranty letter]; any other amendment be
comes effective when the guarantor or issuer receives a
notice of acceptance by the beneficiary.

(3) An amendment of a guaranty letter has no effect on
the rights and obligations of the principal or applicant (or
an instructing party) or of a confirmer of the guaranty
letter unless such person consents to the amendment.

Article 9. Transfer of beneficiary's right
to demand payment

(1) The beneficiary's right to demand payment under the
guaranty letter may be transferred only if so, and to the
extent and in the manner, authorized in the guaranty letter.

(2) If a guaranty letter is designated as "transferable"
[, or contains words of similar import,] without specifying
whether or not the consent of the guarantor or issuer [or
another authorized person] is required for the actual trans
fer, neither the guarantor or issuer nor any other autho
rized person is obliged to effect the transfer except to the
extent and in the manner expressly consented to by it.

Article 9 bis. Assignment of proceeds

(1) Unless otherwise agreed by the guarantor or issuer
and the beneficiary, the beneficiary may assign to another
person any proceeds to which it may be, or may become,
entitled under the guaranty letter.

(2) If the guarantor or issuer, or another person obliged
to effect payment, has received a notice of the beneficiary
in a form referred to in paragraph (1) of article 7 of the
beneficiary's irrevocable assignment, payment to the as
signee discharges the obligor, to the extent of its payment,
from its liability under the guaranty letter.

(3) The issuer or other person effecting payment may

Variant X: exercise any right of set-off with a claim
against the beneficiary within the limits of article 20.

Variant Y: invoke towards the assignee any right of
set-off referred to in article 20.

Article 10. Cessation of effectiveness
of guaranty letter

(1) The guaranty letter ceases to be effective when:

(a) the guarantor or issuer receives from the benefici
ary a statement of release from liability in a form referred
to in paragraph (1) of article 7;

(b) the beneficiary and the guarantor or issuer agree
on the termination of the guaranty letter [in a form referred
to in paragraph (1) of article 7];
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(c) the amount available under the guaranty letter is
paid, unless the guaranty letter provides for its automatic
renewal or for an automatic increase of the amount avail
able or otherwise provides for continuing effectiveness; or

(d) the validity period of the guaranty letter expires in
accordance with the provisions of article 11.

[(1 bis) Cessation of the effectiveness of the guaranty
letter terminates the right of the beneficiary to demand
payment under the guaranty letter, but does not affect other
rights or obligations of the beneficiary or other parties
created prior to the cessation of effectiveness of the guar
anty letter.]

(2) Variant A: The provisions of paragraph (1) of this
article apply irrespective of whether any document embody
ing the guaranty letter is returned to the guarantor or
issuer, [or irrespective of whether any procedure function
ally equivalent to the return of the document is followed in
the case of the issuance of the guaranty letter in non-paper
form,] and the retention of any such document by the bene
ficiary does not preserve any rights of the beneficiary un
der the guaranty letter, unless the guaranty letter stipulates,
or the guarantor or issuer and the beneficiary agree else
where, that the guaranty letter does not cease to be effec
tive without the return of the document embodying it.

Variant B: Notwithstanding paragraph (1), the gua
ranty letter may stipulate, or the guarantor or issuer and
the beneficiary may agree elsewhere, that the return of the
document embodying the guaranty letter to the guarantor
or issuer, [or a procedure functionally equivalent to the
return of the document in the case of the issuance of the
guaranty letter in non-paper form,] either alone or in con
junction with one of the events referred to in [subpara
graphs (a) and (b) of] paragraph (1), is required for the
cessation of the effectiveness of the guaranty letter; any
such stipulation or agreement has no effect beyond the va
lidity period of the guaranty letter according to article 11.

Article 11. Expiry

The validity period of the guaranty letter expires:

(a) at the expiry date, which may be a specified calen
dar date or the last day of a fixed period of time stipulated
in the guaranty letter, provided that, if the expiry date is not
a business day at the place of the guarantor or issuer, or
of another person or at another place stipulated in the
guaranty letter for presentation of the demandfor payment,
expiry occurs on the first business day which follows;

(b) if expiry depends according to the guaranty letter
on the occurrence of an event, when the guarantor or issuer
receives confirmation that the event has occurred by pres
entation of the document specified for that purpose in the
guaranty letter or, if no such document is specified, of a
certification by the beneficiary of the occurrence of the
event;

(c) Variant A: if the guaranty letter does not contain
a provision on the time of expiry, or if a stated expiry event
has not yet been established by presentation of the required
document, when five years have elapsed from the date at
which the guaranty letter had become effective.

Variant B: if the guaranty letter states neither an expi
ry date nor an expiry event, or if a stated expiry event has
not yet been established by presentation of the required
document, five years after the establishment of the guaran
ty letter, unless the guaranty letter is issued in the form of
a demand guarantee and contains an express stipulation of
indefinite validity.

Chapter IV. Rights, obligations and defences

Article 12. Determination of rights and obligations

(1) Subject to the provisions of this Convention, the
rights and obligations of the guarantor or issuer and the
beneficiary are determined by the terms and conditions set
forth in the guaranty letter, including any rules, general
conditions or usages [specifically] referred to therein.

(2) In interpreting terms and conditions of the guaranty
letter and in settling questions that are not addressed by the
terms and conditions of the guaranty letter or by the pro
visions of this Convention, regard shall be had to generally
accepted international rules and usages of guarantee or
stand-by letter of credit practice.

Article 13. Liability of guarantor or issuer

(1) In discharging its obligations [under the guaranty
letter and this Convention], the guarantor or issuer shall
act in good faith and exercise reasonable care as deter
mined with due regard to good guarantee or stand-by letter
of credit practice.

(2) A guarantor or issuer may not be exempted from
liability for its failure to act in good faith or for any grossly
negligent conduct.

Article 14. Demand

Any demand for payment under the guaranty letter shall
be made in a form referred to in paragraph (1) of article 7
and in conformity with the terms and conditions of the
guaranty letter. In particular, any certification or other docu
ment required by the guaranty letter shall be presented,
within the time of effectiveness of the guaranty letter, to
the guarantor or issuer at the place where the guaranty
letter was issued, unless another person or another place
has been stipulated in the guaranty letter. If no statement or
document is required, the beneficiary, when demanding
payment, is deemed to impliedly certify that the demand is
not in bad faith or otherwise improper.

[Article 15. Notice of demand

Without delaying the fulfilment of its duties under arti
cles 16 and 17, the guarantor or issuer shall promptly upon
receipt of the demand give notice thereof to the principal or
applicant or, where applicable, its instructing party, unless
otherwise agreed between the guarantor or issuer and the
principal or applicant. Failure to give notice does not de
prive the guarantor or issuer from its right to reimburse-
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ment but entitles the principal or applicant to recover from
the guarantor or issuer damages for any loss suffered as a
consequence of that failure.]

Article 16. Examination of demand
and accompanying documents

(1) The guarantor or issuer shall examine [the demand
and accompanying] documents in accordance with the
standard of conduct referred to in paragraph (1) of article
13. In determining whether documents are in facial con
formity with the terms and conditions of the guaranty let
ter, and are consistent with one another, the guarantor or
issuer shall have due regard to the applicable standard of
international guarantee or stand-by letter of credit practice.

(2) Unless otherwise stipulated in the guaranty letter, the
guarantor or issuer shall have reasonable time, but not
more than seven days, in which to examine the demand and
accompanying documents and to decide whether or not to
pay.

Article 17. Payment or rejection of demand

(1) Subject to paragraph (2) of this article, the guaran
tor or issuer shall pay against a demand made in accord
ance with the provisions of article 14. Any payment against
a demand that is not in accordance with the provisions of
article 14 does not affect the rights and obligations of the
principal or applicant.

[(1 bis) Payment shall be made promptly, unless the
guaranty letter stipulates payment on a deferred basis, in
which case the beneficiary shall promptly acknowledge the
conformity of the demand and then make payment at the
stipulated time.]

[(1 ter) The guarantor or issuer may not avail itselfofthe
insolvency of the principal or applicant, or of any other
circumstance that might affect the ability or obligation of
the principal or applicant to reimburse or to otherwise
compensate the guarantor or issuer, as a ground for not
complying with paragraph (1).]

(2) The guarantor or issuer shall not make payment if it
is shown facts that make the demand manifestly and clearly
improper according to article 19.

(3) If the guarantor or issuer rejects the demand [on
any ground referred to in paragraphs (1) and (2) of this
article], it shall promptly give notice thereof to the bene
ficiary by teletransmission or, if that is not possible, by
other expeditious means. Unless otherwise stipulated in the
guaranty letter, the notice shall indicate the reason for the
rejection.

[(4) Variant A: If the guarantor or issuer fails to com
ply with the provisions of article 16(2) or of paragraph (3)
of this article, it is precluded from invoking any discre
pancy in the documents not discovered or not notified to
the beneficiary as required by those provisions.

Variant B: The guarantor or issuer may not invoke
any discrepancy in the documents not discovered within the
time referred to in article 16(2) or not notified to the bene
ficiary as required by paragraph (3) of this article; if the
guarantor or issuer in any other respect fails to comply
with those provisions, the beneficiary may recover from the
guarantor or issuer damages for loss suffered as a conse
quence of that failure.

Variant C: Where the guarantor or issuer has failed to
discover or notify a certain discrepancy in the documents
as required by article 16(2) and paragraph (3) of this ar
ticle and if compliance with those provisions would have
enabled the beneficiary to make a conforming demand
before the expiry of the guaranty letter, the guarantor or
issuer shall pay the amount of the guaranty letter, plus
interest for delay, upon a conforming demand made at the
latest [five days] [promptly] after having been notified of
that discrepancy.

Variant D: If the guarantor or issuer fails to comply
with paragraphs (1) and (1 bis) of this article or to dis
cover or to notify any discrepancy in the documents as
required by article 16(2) and paragraph (3) of this article,
it is liable to the beneficiary for loss suffered as a direct
result of such failure.]

C. Report of the Working Group on International Contract Practices on the work
of its twenty-first session

(New York, 14-25 February 1994) (A/CN.9/391) [Original: English]
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INTRODUCTION

1. Pursuant to a decision taken by the Commission at its
twenty-first session,l the Working Group on International
Contract Practices began its work on independent guaran
tees and stand-by letters of credit by devoting its twelfth
session to a review of the draft Uniform Rules on Guaran
tees being prepared by the International Chamber of Com
merce (ICC) and to an examination of the desirability and
feasibility of any future work relating to greater uniformity
at the statutory law level in respect of guarantees and
stand-by letters of credit (A/CN.9/316). The Working
Group recommended that work be initiated on the prepara
tion of a uniform law, whether in the form of a model law
or in the form of a convention. The Commission, at its
twenty-second session, accepted the recommendation of
the Working Group that work on a uniform law should be
undertaken and entrusted this task to the Working Group.2

2. At its thirteenth session (A/CN.9/330), the Working
Group commenced its work by considering possible
issues of a uniform law as discussed in a note by the

'Official Records of the General Assembly, Forty-third Session, Sup
plement No. 17 (A/43/17), para. 22.

2Ibid., Forty-fourth Session, Supplement No. 17 (A/44/17), para. 244.

Secretariat (A/CN.9/WG.IIIWP.65). Those issues related to
the substantive scope of the uniform law, party autonomy
and its limits, and possible rules of interpretation. The
Working Group also engaged in a preliminary exchange of
views on issues relating to the form and time of establish
ment of the guarantee or stand-by letter of credit.

3. At its fourteenth session (A/CN.9/342), the Working
Group examined draft articles 1-7 of the uniform law
prepared by the Secretariat (A/CN.9/WG.IIIWP.67). The
Working Group also considered the issues discussed in a
note by the Secretariat relating to amendment, transfer,
expiry and obligations of the guarantor (A/CN.9/WG.II/
WP.68).

4. At its fifteenth session (A/CN.9/345), the Working
Group considered certain issues concerning the obligations
of the guarantor, presented in the note by the Secretariat
relating to amendment, transfer, expiry and obligations of
the guarantor (A/CN.9/WG.IIIWP.68). The Working Group
then considered the issues discussed in a note by the Secre
tariat relating to fraud and other objections to payment,
injunctions and other court measures (A/CN.9/WG.II/
WP.70) and issues discussed in a note by the Secretariat
relating to conflict of laws and jurisdiction (A/CN.9/WG.II/
WP.71).



Part Two. Studies and reports on specific subjects 135

5. At its sixteenth session (NCN.9/358), the Working
Group examined draft articles 1-13, and, at its seventeenth
session (NCN.9/361), draft articles 14-27 of the uniform
law prepared by the Secretariat (NCN.9/WG.IIIWP.73 and
Add.l). At the eighteenth, nineteenth and twentieth sessions
(NCN.9/372, 374 and 388), the Working Group con
sidered further revisions of the draft articles (contained
in NCN.9/WG.IIIWP.76 and Add.! and NCN.9/WG.II
WP.80), which, at the sixteenth session, the Working Group
provisionally decided should be presented in the form of a
draft Convention (NCN.9/361, para. 147).

6. The Working Group, which was composed of all
States members of the Commission, held its twenty-first
session in New York, from 14 to 25 February 1994. The
session was attended by representatives of the following
States members of the Working Group: Argentina, Austria,
Bulgaria, Canada, China, Ecuador, France, Germany, India,
Iran (Islamic Republic ot), Italy, Japan, Morocco, Nigeria,
Poland, Russian Federation, Saudi Arabia, Thailand, Togo,
United Kingdom of Great Britain and Northern Ireland,
United Republic of Tanzania and United States of America.

7. The session was attended by observers from the fol
lowing States: Algeria, Australia, Bahrain, Cyprus, Czech
Republic, Democratic People's Republic of Korea, Finland,
Hungary, Jordan, Mongolia, Philippines, Sweden, Switzer
land, Turkey and Ukraine.

8. The session was attended by observers from the fol
lowing international organizations: Banking Federation of
the European Community; International Chamber of Com
merce (ICC).

9. The Working Group elected the following officers:

Chairman: Mr. J. Gauthier (Canada)

Rapporteur: Mr. V. Tuvayanond (Thailand)

10. The Working Group had before it the following
documents: provisional agenda (NCN.9/WG.IIIWP.81); a
note by the Secretariat containing a further revision of draft
articles 1-17 (NCN.9/WG.IIIWP.80), prepared by the
Secretariat following the nineteenth session.

11. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Preparation of a draft Convention on independent
guarantees and stand-by letters of credit.

4. Other business.

5. Adoption of the report.

I. DELIBERATIONS AND DECISIONS

12. The Working Group discussed draft articles 2(2)
17(2) as set forth in NCN.9/WG.IIIWP.80.

13. The deliberations and conclusions of the Working
Group relating to draft articles 2(2)-17(2) are set forth
below in chapter 11. The Secretariat was requested to

prepare, on the basis of those conclusions, a revised draft
of articles 2(2)-17(2), as well as the other articles of the
Convention, to implement the decisions and conclusions of
the Working Group.

11. CONSIDERATION OF ARTICLES OF A DRAFT
CONVENTION ON INDEPENDENT GUARANTEES

AND STAND-BY LETTERS OF CREDIT

Chapter I. Scope of application

Article 2. Guaranty letter (continued)

General remark

14. In the context of the discussion of article 2, the
Working Group reaffirmed the decision made at its pre
vious session that, instead of promoting a new term such as
"guaranty letter" as an attempt to describe both bank
guarantee and stand-by-letter-of-credit practice, the draft
Convention should rely on a neutral term such as "under
taking" to refer to both types of instruments being covered
by the draft Convention (NCN.9/388, para. 97). The Sec
retariat was requested to reflect that decision in the next
draft.

Paragraph (2)

15. The Working Group, recalling its consideration of
the matter at its eighteenth session (NCN.9/372, paras. 54
55), approved the substance of paragraph (2).

Paragraph (3)

16. The view was expressed that some among the forms
of payment listed in subparagraphs (a)-(d) were not com
monly used, at least in bank-guarantee practice. It was
suggested that paragraph (3) should be limited to the gene
ral statement of principle contained in its opening words,
establishing that payment could be made in any form stipu
lated in the undertaking. Other suggestions were to delete
various of subparagraphs (a), (b), (c) and (d).

17. The prevailing view was that, while a listing of pos
sible forms of payment might be superfluous with respect
to bank guarantees, it might help to delimit appropriately
the scope of the draft Convention with respect to stand-by
letters of credit. After deliberation, the Working Group
found the substance of paragraph (3) to be generally ac
ceptable. It was suggested that the term "draft" might be
added in brackets to the term "bill of exchange" for con
sistency with the terminology used in the Uniform Customs
and Practice for Documentary Credits adopted by the Inter
national Chamber of Commerce ("UCP 500").

Paragraph (4)

18. The Working Group reaffirmed the decision made at
its eighteenth session (NCN.9/372, paras. 42-43) that the
draft Convention should accommodate the practice under
which an undertaking could validly stipulate that the guar
antor or issuer itself was the beneficiary when acting as a
fiduciary or trustee in favour of another person.
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19. A question was raised as to whether the draft Con
vention satisfactorily dealt with the cases where the under
taking might stipulate that the beneficiary was a "branch"
of the issuer. It was generally agreed that the draft Conven
tion would readily apply to such an undertaking in those
situations where the "branch" as a legal entity was distinct
from the issuer.

20. Various views were expressed with respect to those
situations where a "branch" issued a guaranty undertaking
to another branch of the same legal entity, a practice which
was reported to exist with respect to both bank guarantees
and stand-by letters of credit. One view was that the text of
paragraph (4) needed to be redrafted to make it clear that
the draft Convention applied to such undertakings. To that
effect, it was suggested that the draft Convention should
include a provision, along the lines of both article 1(3) of
the UNCITRAL Model Law on International Credit Trans
fers and article 2 of UCP 500, stating that, for the purposes
of the draft Convention, branches and separate offices of a
bank in different States were separate banks. A contrary
view was that such undertakings should not be brought
within the scope of the draft Convention since it was dif
ficult to conceive how the draft Convention would apply in
case of a dispute between branches of the same legal entity.
It was suggested that, should such a dispute arise, it would
in all likelihood be settled by internal procedures that were
outside the scope of the draft Convention. The prevailing
view was that the draft Convention should not attempt to
regulate those situations involving issues of company law.
However, it was also agreed that it was not intended to
disallow such practice or to invalidate an undertaking
whose issuer and beneficiary were branches of the same
legal entity. It was also agreed that parties should be free
to make the draft Convention applicable to such situations
by expressly so stipulating in the undertaking.

21. After deliberation, the Working Group requested the
Secretariat to prepare a new draft of article 2 reflecting the
above decisions.

Article 3. Independence of undertaking

22. Before entering into the discussion of the substance
of article 3, the Working Group expressed a preference for
the expression "the guarantor's or issuer's obligation" over
the expression "the guarantor's or issuer's performance". A
suggestion to refer, in addition to the existence or validity
of the underlying transaction, to the "legal effects" or
"type" of transaction did not receive support. The Working
Group also noted a concern that the current version of ar
ticle 3 no longer contained a statement to the effect that
counter-guarantees under the draft Convention were inde
pendent from the underlying guarantee to which they rela
ted, a point that could usefully be stated expressly, as had
been done in paragraph (3) of the previous version of ar
ticle 3 (AlCN.9/WG.II/WP.76).

23. As to the substance of article 3, it was generally felt
that the provision was not sufficiently clear as to the rule
that it attempted to lay down on the effect and fate of non
documentary conditions found in the undertaking. There
was uncertainty in particular with regard to the phrase

appearing within square brackets, "even if stipulated as a
condition of payment in the guaranty letter". It was noted
that the article was intended to reflect the decision at the
eighteenth session to exclude undertakings containing non
documentary conditions from the scope of application of
the draft Convention, by linking the definition of indepen
dence to the documentary character of the undertaking. An
alternative approach would have been to include such un
dertakings in the scope, by providing a "safe-haven" rule
under which undertakings denominated in a prescribed
manner could be deemed independent irrespective of the
presence of non-documentary conditions. Linked to that
approach was a "conversion" rule providing for the trans
formation of non-documentary conditions into documentary
ones (articles 3 (l)(b) and (2), in AlCN.9/WG.II/WP.76).

24. Considerable interest was expressed by the Working
Group in possibly modifying the above decision as reflec
ted in the current formulation of article 3. Grounds cited for
considering further the earlier decision with regard to arti
cle 3 included the realization that the strict rule in article 3
would exclude from the scope of the draft Convention a
large number of undertakings, of both the bank guarantee
and stand-by letter of credit variety, undertakings intended
by the parties to be independent despite the presence of
non-documentary conditions. The concern was expressed
that the exclusion from the scope of a significant number
of undertakings would contribute to a diversification of
legal regimes and greater uncertainty, rather than to the
goal of unification. To that end the Working Group consid
ered a variety of approaches that differed in the extent to
which they would permit the draft Convention to take into
account non-documentary conditions.

25. There was broad agreement in the Working Group
that, as one possible, relatively minimal approach, article 3
could be modified to take cognizance of conditions that,
though non-documentary, could be verified within the
operational purview of the guarantor or issuer (variant A,
under paragraph 28 below). An example cited in this vein
was the advance payment guarantee in which receipt of the
advance payment by the guarantor, as a requirement for the
effectiveness of the guarantee, could be verified by the
guarantor's checking its own bank records. It was sugges
ted that such "conditions of effectiveness" were relevant to
the current discussion and could be distinguished from
"conditions for issuance", for example, a seller's request
for issuance of a letter of credit as a condition for the
issuance of a performance guarantee.

26. Several possible approaches were considered with
respect to the other category of non-documentary condi
tions, those that fell outside the operational purview of the
guarantor or issuer. A number of interventions were direc
ted at the reinstitution of the "safe haven" and conversion
rules contained in the earlier draft (and described above,
paragraph 23). While support was expressed for such an
approach, objections were raised based on a concern that it
would subvert party autonomy by bringing into the scope
of the draft Convention undertakings not intended to be
independent. Similar concerns were raised with respect to
using an approach similar to that found in article 13(c) of
UCP 500, which provided for ignoring non-documentary
conditions. A number of suggestions were made aimed at
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injecting more flexibility in detennining which type of non
documentary conditions would not cripple independence.
They included: assessment of the entire face of the under
taking in order to determine independence; whether con
ditions could be verified "easily" or "without doubt";
whether the condition was unrelated to the underlying
transaction.

27. Two other approaches were proposed, inspired in
part by the suggestion that reference could be made to
unifonn rules of practice in defining independence for the
purposes of the scope of application of the draft Conven
tion. Under the first approach (variant B, under para
graph 28), an undertaking would notj>,e deprived of inde
pendence by the presence of a non-documentary condition
either if the condition was within the purview of the guar
antor or issuer or if the undertaking was subject to rules of
practice that provided for ignoring the condition or con
verting it into a documentary condition. It was noted that,
under this approach, bank guarantees containing non
documentary conditions would be excluded from the scope
of the draft Convention, since the unifonn rules in question
(URDG) did not contain a rule for disposing of non
documentary conditions. Under the second, broader ap
proach (variant C, under paragrap~ ~~), which would in
clude bank guarantees contl;lining non-documentary
conditions, an operational rule would be included for the
case of an undertaking not subject to rules of practice that
contained a solution to the question of non-documentary
conditions. In such cases, the guarantor or issuer would not
be obliged to pay unless it was shown prima facie evidence
that the non-documentary condition had been met. It was
suggested that such an approach would reflect a practice
followed by most guarantors in such cases. The concern
was expressed generally that the reliance on rules of prac
tice for determining the scope of application of a conven
tion was not appropriate.

28. Having engaged in the above survey of possible ap
proaches, the Working Group then considered which of the
main approaches that had been identified and that are pre
sented below in textual fonn would be preferable:

Variant A: For the purposes of this Convention, an
undertaking is independent where the guarantor's or issuer's
obligation to the beneficiary is not subject to the existence
or validity of an underlying transaction, [or to any other
undertaking,] or to any term or condition not appearing in
the undertaking, or to any future, uncertain act or event
other than presentation of stipulated documents or another
act or event [whose occurrence lies] within the operational
purview of the guarantor or issuer. [A counter-guarantee is
separate also from the guarantee to which it relates.] [This
rule applies to counter-guarantees also in respect of the
guarantees to which they relate.]

Variant B: (1) For the purposes of this Convention,
an undertaking is independent where the guarantor's or
issuer's obligation to the beneficiary is not subject to the
existence or validity of an underlying transaction or to any
term or condition not appearing in the undertaking.

(2) An undertaking which provides that the guaran
tor's or issuer's obligation to the beneficiary is subject to
a future, uncertain act or event other than presentation of
stipulated documents is independent only if:

(a) the occurrence of that act or event [lies] [can be
verified] within the guarantor's or issuer's operational pur
view, or

(b) that condition is, by virtue of applicable [uniform
rules] [rules of practice] or otherwise, to be disregarded or
to be converted into a documentary one.

Variant C: (1) For the purposes of this Convention,
an undertaking is independent where the guarantor's or is
suer's obligation to the beneficiary is not subject to the
existence or validity of an underlying transaction or to any
term or condition not appearing in the undertaking.

(2) Where an [independent] undertaking subjects the
guarantor's or issuer's obligation to a future, uncertain act
or event and that condition is neither to be disregarded nor
to be converted into a documentary one [by virtue of appli
cable unifonn rules or otherwise], the guarantor or issuer is
not obliged to pay unless it is [satisfied] [shown prima
facie evidence] that the act or event has occurred.

29. As a first step in its review of the above variants, the
Working Group considered which of the three approaches
should be followed. Broad support was expressed for va
riant A on the grounds of its simplicity, which made it
more apparent how the article would operate. Part.of the
support for variant A derived from uncertainty concerning
the fonnulation and effect of variant C, the other of the
variants to attract significant interest. It was also suggested,
and widely supported, that variant A could be interpreted
as permitting application of the Convention when non
documentary conditions were "taken out of play" by the
ignoring rule in article 13(c) of UCP 500, a result expressly
provided for in variant B. The view was expressed that for
that reason variant B would be preferable, though variant B
raised objections, as noted above, that it would be inappro
priate for the draft Convention to rely for its application on
rules of practice.

30. Interest in variant C was motivated by the benefit that
it would bring of expanding the scope of the Convention to
cover a significant additional portion of the market, in
particular bank guarantees intended to be independent but
containing non-documentary conditions beyond the guar
antor's operational purview. It was noted that the wording
was intended to be broad enough to encompass the purview
notion. However, hesitation was expressed about variant C,
in particular because of a view that paragraph (1) of va
riant C would entangle in the scope of application of the
draft Convention a host of independent undertakings not
intended to be dealt with, for example, insurance under
takings and bills of exchange. It was pointed out, in re
sponse, that paragraph (1) was intended merely to define
independence of the undertaking, and that the range of
undertakings covered by the draft Convention was subject
to limitation by articles 1 and 2. It was also recalled to the
Working Group that the formulation used in paragraph (1)
to filter out accessory guarantees, in particular the words
"not subject to the existence or validity of an underlying
transaction", was identical to the fonnulation used in var
iant A for the same purpose, and that accessory undertak
ings would therefore be excluded.

31. The Working Group noted that paragraph (2) of va
riant C was not intended to be a scope rule, but was currently
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being considered because of its relevance, as an operational
rule for dealing with non-documentary conditions, to the
decision to be taken on scope by the Working Group.
Hesitation about the operational rule in paragraph (2) was
expressed because of uncertainty as to its effect and a con
cern for protecting party autonomy. A proposal to replace
the prima-facie-evidence procedure by a statement from the
beneficiary concerning the occurrence of the condition, a
procedure reflecting case-law in some jurisdictions, was
unable to overcome those concerns.

32. Drafting suggestions aimed at clarifying variant C
included: taking into account that a condition could be
predicated on a future uncertain event not occurring; refer
ring to "readily available evidence" rather than to "prima
facie evidence"; and referring to "fundamental" future,
uncertain acts or events.

33. After deliberation, the Working Group decided that,
in accordance with the prevailing view, variant A should be
retained. The view was expressed, however, that the matter
was likely to be subject to further consideration. As to the
precise formulation of variant A, the Working Group de
cided to retain the words "or to any other undertaking" as
a reference to the independence of a counter-guarantee
from the other guarantee to which it related. It was felt that
such a formulation was preferable to either of the two con
tained in square brackets at the end of variant A, both of
which were therefore deleted. It was also decided to delete
the words "whose occurrence lies". Drafting suggestions
included: to remove the reference to the operational pur
view of the guarantor or issuer; to refer to a "fundamental"
term and to try to avoid using the expression "uncertain act
or event" in a scope context; and to follow the drafting
style of variant B, by using paragraphs (1) and (2)(a), the
content of which paralleled that of variant A. Only the
latter suggestion was accepted by the Working Group.

Article 4. Internationality of guaranty letter

34. The Working Group, recalling the decision made at
its eighteenth session (NCN.9/372, para. 70), found the
objective criteria provided in article 4 for determining the
internationality of an undertaking to be generally accep
table. A question was raised as to whether, under the cur
rent draft, the parties retained the freedom of meeting the
internationality requirement merely by calling the under
taking international, through what was referred to as an
"opting-in provision". In response, it was recalled that the
Working Group at its eighteenth session had decided that
the draft Convention should contain a straightforward
opting-in provision in article 1 rather than somewhat arti
ficially extend the test of internationality (NCN.9/372,
paras. 71-72).

35. A concern was expressed that a party in a contracting
State should not be allowed to impose the application of
the draft Convention on a party in a non-contracting State.
It was suggested that the draft Convention should make it
clear that "different States" mentioned in article 4 should
all be contracting States. In response, it was recalled that
the issue had been considered by the Working Group at its
previous session in the context of the discussion of draft

article 1. It had then been decided that the draft Convention
should apply to undertakings issued in a contracting State
and when the rules of private international law lead to the
application of the law of a contracting State (NCN.9/388,
paras. 98-100).

36. As regards the drafting of article 4, it was noted that
the term "place" had been substituted for the expression
"place of business" as a result of a decision made by the
Working Group at its eighteenth session (NCN.9/372,
para. 76). However, there was general agreement that the
mere reference to the "place" of a given party was insuffi
ciently clear and that the text should instead use the notion
of "place of business". As a consequence, the Working
Group decided that the text of article 4 should contain
provisions along the lines of paragraph (2)(a) and (b) of
draft article 4 as discussed by the Working Group at its
eighteenth session (NCN.9/372, para. 67). The effect of
such provisions would be to establish that, where the un
dertaking listed more than one place of business, the rele
vant place of business was that which had the closest rela
tionship to the undertaking and that, where the undertaking
did not specify a place of business for a given party but
specified its habitual residence, that residence was relevant
for determining the international character of the under
taking. As regards the use of the word "person" between
square brackets, it was generally agreed that the term
should be retained.

37. With respect to the reference to the place of business
of the adviser as a possible criterion for determining the
international character of the undertaking, it was generally
felt that, although an adviser might perform important
functions, it would typically act as an agent and that the
performance of its functions could not be regarded as char
acteristic of the stand-by letter of credit or guarantee rela
tionship. It was thus decided that the reference to the place
of business of the adviser should be deleted.

38. After deliberation, the Working Group requested the
Secretariat to prepare a new draft of article 4 reflecting the
above decisions.

Chapter 11. Interpretation

Article 5. Principles of interpretation

39. The Working Group found the substance of article 5
to be generally acceptable.

Article 6. Rules of interpretation and definitions

40. The view was expressed that the reference in the title
to rules of interpretation should be deleted. The Working
Group noted that observation and decided that the exact
formulation of the title would be better assessed after a
further version of article 6 had been elaborated.

Subparagraph (a) ("guaranty letter")

41. It was recalled that at the twentieth session the Work
ing Group had decided to replace the term "guaranty letter"
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throughout the Convention by the term "undertaking" (N
CN.9/388, para. 97). It was further noted that the imple
mentation of that decision in the next revision might have
implications not only for subparagraph (a) but also for
certain other provisions of article 6, as well as other provi
sions in the draft Convention. An example of the latter was
article 2(1), where the drafting should avoid suggesting that
all undertakings were independent.

42. The Working Group revisited briefly its decision to
use the term "undertaking", prompted to do so by a ques
tion as to whether the term was too broad. Some residual
preference was expressed for use of the term "guaranty
letter", on the ground that, although currently unknown, it
was more precise and would come to be accepted in prac
tice. However, the Working Group again opted for "under
taking", recalling the concerns raised previously regarding
"guaranty letter", in particular that that term was unknown
in practice and might inadvertently interfere with the use in
practice of similar terms to describe accessory guarantees.

43. Some interest was expressed in the possibility of
defining the term "undertaking", although the Working
Group generally felt that an adequate and properly placed
description was to be found in artiCles 1 and 2. A drafting
suggestion of a similar sort was to add a definition of
"stand-by letter of credit", in particular to assist legislators
in jurisdictions where such instruments were not widely
known or used. It was pointed out, however, that defining
the stand-by letter of credit would raise the necessity of
defining or distinguishing bank guarantees and possibly
other forms of undertakings and that such an endeavour
had been earlier found to be not feasible in a generally
acceptable manner.

Subparagraph (b)

44. The Working Group decided to delete subpara
graph (b), as it was generally felt to be self-evident that a
reference to the undertaking should be understood as a
reference to the latest version of the undertaking.

Subparagraph (d) ("counter-guaranty letter")

45. The view was expressed that the definition as formu
lated in subparagraph (d) was not clear and that there might
not be a need to retain it. It was suggested that the impli
cation might inadvertently arise that counter-guarantees
were always issued by the instructing party of the indirect
guarantee or that there would always be a counter-guaran
tee. It was noted that that was not the intended implication.
It was pointed out that the need to use such "counter-under
takings" in the context of stand-by letters of credit was
minimal because of the reimbursement procedure found in
the VCP 500 and the availability of the confirmation pro
cedure.

46. Questions were also raised as to the meaning of the
reference to "another guarantee or another letter of credit",
which was intended to indicate that the counter-guaranty
letter could be given to support a commercial letter of credit
or an undertaking of a type not covered by the draft Con
vention, namely, an accessory guarantee. A view was ex
pressed that including the said wording would blur the

scope of the draft Convention. An alternate formulation
might be simply to refer to "another undertaking", which,
however, would be narrower in scope.

47. The Working Group requested the Secretariat to re
view subparagraph (d) with a view, to the extent possible,
to addressing the concerns that had been raised.

Subparagraph (e) ("counter-guarantor")

48. The possibility was suggested that subparagraph (e)
might be one instance in which it would not be practical to
implement the general decision to use the term "guarantor
or issuer". It was submitted that the notion of a "guarantor"
of a counter-guaranty letter would be confusing and should
be avoided. It was suggested that reference might instead
be made to the party or person that issued the counter
guaranty letter. It was recalled that the decision of the
Working Group with respect to the use of the term "gua
rantor or issuer" or "guarantor/issuer" reflected the absence
of a term familiar in both the guarantee and the stand-by
letter of credit environments.

Subparagraph (f) ("confirmation")

49. The question was raised as to whether the scope and
effect of subparagraph (j) was clear with respect to a
number of issues that might arise in the context of con
firmation. Those issues included: when, if ever, did the
presentation of a demand for payment to the confirmer free
the issuer from its undertaking; was there an order in which
the beneficiary was to exercise its right to demand payment
from either the confirmer or the issuer; were these possible
different considerations applicable to confirmation of stand
by as opposed to commercial letters of credits. In consi
dering those issues, the Working Group noted that confir
mation in practice was used in stand-by letter of credit
practice, but relatively rarely in the guarantee context.

50. Having considered the above observations, the Work
ing Group affirmed that a definition along the lines of sub
paragraph (f) should be retained. It did so on the basis of
an understanding that the provision was intended to recog
nize that confirmation established an additional right for
the beneficiary, i.e., the right to demand payment at the
counters of the confirmer. It was felt that the provision
should make it clear that under the draft Convention
presentation to the confirmer did not extinguish the right to
proceed with a demand against the issuer if the confirmer
dishonoured. It was understood that the provision was not
intended to deal with issues that might properly be settled
in the terms of the undertaking, such as the ones alluded to
above, in particular whether there should be a Convention
rule on a controllable order for the presentation of the
demand to the confirmer or to the issuer.

51. The Working Group noted that it might turn subse
quently to the question of whether to include in the draft
Convention a provision on "silent confirmation".

Subparagraph (g) ("confirmer")

52. The Working Group found the substance of subpara
graph (g) to be generally acceptable.
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Subparagraph (h) ("document")

~3. The need for a definition of "document" was ques
ttoned, but the Working Group decided in favour of reten
tion. Among the reasons cited for that decision was the
utility of the provision in facilitating the use of electronic
data interchange (EDI) and other emerging communica
tions technologies.

54. Extensive consideration was given by the Working
Group to whether to retain the reference to authentication.
The concern in that regard was that the mention of authen
tication might raise a cluster of issues not actually intended
to be settled in the Convention, but properly left to the
terms of the undertaking and to the applicable law. For
example, the question might arise as to whether the draft
Convention was intended to regulate discrepancies or in
consistencies between authentication requirements under
the terms of the undertaking and under the applicable law.
In addition, it was suggested that mention of authentication
might perpetuate notions not responsive to the evolution of
documentation technology. The concern was further ex
pressed that any definition mentioning authentication in
conformity with applicable law would place a burden on
the document checker beyond the scope of document
checking, i.e., having to verify conformity with applicable
law. It was suggested that it would be preferable to avoid
the question altogether rather than to risk creating uncer
tainty by including a limited treatment of the matter.

55. While recognizing that subparagraph (h) was not in
tended to impose any authentication requirement but mere
ly to "raise the flag" about authentication, the Working
Group decided, in view of the concerns that had been
raised, to delete the text referring to authentication.

56. As to the precise formulation of subparagraph (h), it
was suggested that the word "representation" should be
used instead of the word "communication", but that sug
gestion was not accepted.

Subparagraph (i) ("issuance")

57. The Working Group found the substance of subpara
graph (i) to be generally acceptable.

Subparagraph (j) ("effectiveness")

58. Questions were raised as to the necessity of retaining
the definition of "effectiveness" of the undertaking, added
pursuant to an earlier decision by the Working Group. The
re-evaluation was prompted in part by the realization that
the draft Convention was no longer using the twin term
"binding and effective", as well as by the view that the
matter was adequately dealt with in article 10 (1 bis).
While support was expressed for retention of subparagraph
(j) as a useful tool for distinguishing the notions of "effec
tiveness" and "irrevocability", the Working Group decided
to delete the subparagraph.

Chapter Ill. Effectiveness of guaranty letter

59. The Working Group agreed that it would consider in
its review of the substantive provisions of the draft

Convention which provisions should be mandatory and
which should be non-mandatory.

Article 7. Establishment of guaranty letter

Paragraph (1)

60. The view was expressed that paragraph (1) should be
regarded as an element of the scope of the draft Convention
and that it might be combined with article 2 or otherwise
referred to in chapter I. It was stated that such redrafting
was necessary to make it clear that certain undertakings
(e.g., an oral promise) that did not meet the form require
ment specified in article 7(1) should not be treated as ille
gal or invalid under the draft Convention but should merely
be placed outside its scope of application. Support was
expressed in favour of the view that the purpose of the
draft Convention was not to invalidate such undertakings,
which would, in certain legal systems, be recognized by
other applicable rules of law. Examples were given of in
dependent oral undertakings established in the context of
individual relationships of a commercial or non-commer
cial nature, which might be valid under applicable rules of
national law. In response, it was stated that the draft Con
vention should seek to unify the legal regimes applicable to
independent undertakings. By placing purely oral undertak
ings outside its scope, the draft Convention would perpet
uate or even create uncertainty and potentially give rise to
difficult conflict-of-laws issues. It was stated that the uni
f~ing effect of the draft Convention should not be jeopar
dized merely for the purpose of recognizing the possible
use of purely oral undertakings between private individuals
in an international context, a situation which was described
as marginal in practice. In addition, it was recalled that the
same question had been raised at the fourteenth session of
the Working Group in a proposal that the draft Convention
should not establish any requirement of form or that it
should exclude purely oral undertakings from its scope of
application. At that session, the Working Group had not
accepted that proposal, on the ground that purely oral un
dertakings created uncertainty and did not conform to
sound banking practice (NCN.9/342, para. 58).

61. After deliberation, the Working Group confirmed its
position that the substance of paragraph (1) was generally
accept~ble.

Paragraph (2)

62. A concern was expressed that the reference in the
same paragraph to the two notions of effectiveness and
irrevocability might give rise to difficulties in the interpre
tation of the draft Convention. For example, it was sugges
ted that, should a given undertaking be stipulated to become
effective at a time that was different from the time of issu
ance, the text of paragraph (2) might be misinterpreted as
implying that such an undertaking was not irrevocable until
the time when it became effective. In response, it was sta
ted that the notions of irrevocability and effectiveness were
not linked. While the notion of effectiveness operated as a
condition for demanding payment, irrevocability or revoca
bility was a characteristic of the undertaking to be deter
mined at the time of issuance. There was general agreement
that any undertaking should be revocable or irrevocable as
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of the time when it was issued. Suggestions of a drafting
nature were made to clarify that point beyond doubt by
indicating that an undertaking was irrevocable unless,
when issued, it was stipulated to be revocable, and that
such an undertaking became effective at that time, provided
that it did not state a different time of effectiveness. The
Secretariat was requested to take those suggestions into
account in the preparation of the next draft of article 7.

63. A question was raised as to whether an undertaking
could become effective under the draft Convention irre
spective of the fact that the beneficiary might refuse the
benefit of the undertaking. In response, reference was made
to article 10(1)(a) and to the related, more general question
of whether there was in fact a bilateral agreement between
the guarantor or issuer and the beneficiary or whether the
undertaking constituted essentially a unilaterally estab
lished obligation. It was recalled that that issue had been
discussed previously (see NCN.9/316, para. 120; NCN.9/
330, paras. 16 and 107; NCN.9/372, para. 115) and that
the Working Group had decided not to address it in the
draft Convention in view of its controversial nature, given
the different types of instruments involved.

Article 8. Amendment

Paragraph (l)

64. Divergent views were expressed with respect to the
form requirement established in paragraph (1). One view,
for which some support was expressed, was that, whatever
the form requirement might be, it should be the same for
the amendment of an undertaking as for the establishment
of the undertaking itself. The text of article 8(1) should
thus parallel article 7(1). In support of that view, it was
recalled that among the possible reasons for requiring that
the amendment be established in the form in which the
corresponding undertaking was established might be the
consideration that the amendment modified in part that
undertaking. A contrary view was that paragraph (1)
should be retained. It was recalled that the Working Group
had discussed the same issue at its sixteenth session and
that it had agreed that imposing the same form requirement
for an amendment and for the establishment of the under
taking would be too restrictive in practice (NCN.9/358 ,
para. 89). That agreement had been confirmed by the
Working Group at its eighteenth session (NCN.9/372,
para. 119) and it was suggested that the debate should not
be reopened at the present stage.

65. With regard to the difference in the substance of the
form requirements contained in articles 7(1) and 8(1), it
was questioned whether it would be appropriate for the
draft Convention to authorize an amendment to be made in
a form that did not preserve a record of the text of the
amendment (Le., in a purely oral form). It was noted that
the current text would allow a purely oral amendment
where such a form had been agreed upon by the guarantor
or issuer and the beneficiary. The prevailing view was that,
while such an agreement might rarely exist in practice, the
draft Convention should not limit party autonomy in that
respect. It was agreed, however, that the specific form of
amendments envisaged by the parties had to be stipulated
in the undertaking itself.

66. As a matter of drafting, the view was expressed that,
in the context of paragraph (1), it should be made clear that
the draft Convention envisaged possible amendments only
as exceptions. It was thus suggested that more restrictive
wording might be appropriate to indicate, through the use
of a negative formulation, that an undertaking could not be
amended, except in the form specifically stipulated in the
undertaking or, failing such a stipulation, in a form referred
to in article 7(1).

67. After discussion, the Working Group requested the
Secretariat to prepare a revised draft of paragraph (1) to
reflect the above decisions.

Paragraph (2)

68. It was noted, at the outset, that both variants A and
B established that, except for amendments consisting solely
of an extension of the validity period, the consent of the
beneficiary was necessary for an amendment to become
effective but that the two variants differed as to the point
in time at which an amendment became effective. General
preference was expressed for variant B.

69. With respect to the words between square brackets
("or consisting solely of an extension of the validity period
of the guaranty letter"), it was generally agreed that word
ing along those lines should be retained since such an
amendment often resulted from a request by the beneficiary
and, in any event, was beneficial to the beneficiary so that
no consent needed to be required.

70. As a matter of drafting, it was generally felt that the
opening words ("Unless otherwise agreed by the guarantor
or issuer and the beneficiary") should be reconsidered with
a view to making it clear that the agreement could be either
embodied in the text of the undertaking or reached other
wise. It was also decided by the Working Group that, with
respect to the situation where the agreement of the parties
would be embodied in the text of the undertaking, the
notion of "agreement" should be replaced by more neutral
wording such as "stipulation", in order for the draft Con
vention to remain neutral as to whether the undertaking
should be regarded as a bilateral agreement or as a unilat
erally established obligation (see paragraph 63 above).

Paragraph (3)

71. The Working Group found the substance of para
graph (3) to be generally acceptable. It was decided that the
reference to the rights and obligations of an instructing
party should be retained.

Article 9. Transfer of beneficiary's right
to demand payment

Paragraph (1)

72. A view was expressed that the scope of the draft
Convention would lead to its application to instruments
that, under some legal systems, were considered transfera
ble without any specific authorization in the undertaking,
and that the application of the rule in paragraph (1) to those
instruments would therefore be problematic. In response to
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that concern, it was pointed out that the draft Convention
was intended to be applied only to the limited range of
undertakings referred to in articles 1 and 2. It was also
noted that the draft Convention did not deal with transfer
by operation of law or succession (e.g., due to the death of
the beneficiary), a type of issue not dealt with in other
UNCITRAL legal texts either. It was also understood that
the provision in paragraph (1) would not bar a subsequent
agreement to render a non-transferable undertaking trans
ferable, something that would be accomplished through the
amendment procedure under article 8(2).

Paragraph (2)

73. It was noted that the current formulation of paragraph
(2) reflected the decision of the Working Group to opt for a
rule requiring that, for a transferable undertaking actually to
be transferred to a particular transferee, the specific consent
to the transfer had to be obtained from the guarantor or
issuer. The utility and fairness of such a rule was questioned
from the perspective that an undertaking designated as
transferable should simply be that, transferable, without the
need of the consent of the guarantor or issuer to the specific
request to transfer. It was also questioned whether the solu
tion in paragraph (2), based on a similar rule in the UCP,
should be applicable to non-UCP instruments.

74. The prevailing view, however, was that the approach
in paragraph (2) should be retained. Particular attention
was drawn to the complexity of the transfer situation, in
which the rule would usefully make it more likely that
attention would be paid to concerns such as: ensuring that
the documentation requirements were consistent through
out the chain; ensuring that proper account was taken of
amendments; taking into account deadlines. It was felt that
the specific-consent procedure would protect not only the
issuer that had taken the probably inadvisable step of issu
ing a transferable undertaking without stipulating transfer
procedures, but also the other parties to the transaction and
the principal or applicant. The Working Group also decided
to remove the inverted commas around the word "transfer
able" and to delete the words "or contains words of similar
import", but to retain the words "or another authorized
person".

Article 9 bis. Assignment of proceeds

75. A question was raised as to whether the procedure
described in paragraph (2) might not be a matter better left
to the general law of assignment of claims. Another sug
gestion was to retain the provision, but to alter the title to
read "assignment of claim to proceeds". The view of the
Working Group, however, was that article 9 bis was ac
ceptable along its present lines. The provision was intended
merely to deal with the right of the beneficiary to give
specific payment instructions to the guarantor or issuer for
proceeds generated by the payment demand by the benefi
ciary and with the discharging effect of any payment pur
suant to such instructions; it did not otherwise deal with the
law of assignment of claims, or with any claim as such, or
with issues such as validity of assignment or the rights of
creditors of the beneficiary. The Working Group noted that
the reference to party autonomy would be patterned on the
wording in that respect agreed for article 8(2).

Article 10. Cessation of effectiveness of guaranty letter

Paragraph (1)

Subparagraphs (a) and (b)

76. The view was expressed that subparagraph (b) was
redundant with respect to subparagraph (a), since agree
ment between the guarantor and the beneficiary as to the
termination of the undertaking under subparagraph (b)
would amount to renunciation by the beneficiary of its
rights, a situation already addressed in subparagraph (a).
Another view was that subparagraph (b) was redundant
with respect to article 8, under which such an agreement
would also be allowed. While support was expressed in
favour of the deletion of subparagraph (b), the prevailing
view was that subparagraphs (a) and (b) might cover some
what different situations since release from liability under
the undertaking and agreement on the termination of the
undertaking were notionally different.

77. After deliberation, the Working Group found the
substance of subparagraphs (a) and (b) to be generally
acceptable. As regards the words between square brackets
in subparagraph (b), it was generally felt that a reference to
the form requirement of article 7(1) should be retained so
as to avoid a purely oral agreement as to the termination of
the undertaking.

Subparagraphs (c) and (d)

78. Divergent views were expressed with respect to the
words "unless the guaranty letter provides for its automatic
renewal or for an automatic increase of the amount avail
able or otherwise provides for continuing effectiveness" at
the end of subparagraph (c). One view, which did not re
ceive support, was that similar wording should be included
at the end of subparagraph (d). The contrary view was that
those words should be deleted from subparagraph (c). In
support of deletion, it was said that, where the whole
amount available under the undertaking had been paid, the
undertaking would cease to be effective. It would not be
necessary to refer to the automatic renewal since in that
case it should be considered as if the whole amount had not
yet been paid. The prevailing view, however, was that the
wording should be retained to accommodate the needs of
certain instruments of a revolving nature, which might pro
vide for automatic renewal either immediately after pay
ment or after a stipulated period of time had elapsed. It was
recalled that several suggestions for the inclusion of a ref
erence to the undertaking as not having been "renewed or
renewable" or to include some other specific language to
cover the cessation of effectiveness in special cases such as
revolving credits had been made at the sixteenth session
(NCN.9/358, para. 129).

79. After deliberation, the Working Group decided to
retain the substance of subparagraphs (c) and (d).

Paragraph (1 bis)

80. A view was expressed that the text of the paragraph
should indicate more clearly that the reference to "other
rights or obligations of the beneficiary" was a reference to
the rights and obligations of the beneficiary under the
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undertaking, as opposed to the rights and obligations the
beneficiary might have under the underlying commercial
transaction. In that connection, a question was raised as to
what the rights and obligations of the beneficiary might be
after the undertaking ceased to be effective. Examples of
such rights and obligations that were mentioned in re
sponse include: the right to bring a lawsuit or to initiate
arbitration proceedings; the right to seek payment from the
issuer of the undertaking after expiration of the validity
period in the case where a conforming demand for payment
made to the confirmer of the undertaking was not
honoured; the possible obligation to pay the bank fees
where the beneficiary so agreed in the undertaking; and, in
general, any rights and obligations of the beneficiary that
might accrue after expiry of the undertaking.

81. After deliberation, the Working Group found the
substance of the paragraph to be generally acceptable. In
terms of drafting, it was agreed that reference should be
made to the time when the rights and obligations of the
beneficiary "accrued".

Paragraph (2)

82. The Working Group had before it two variants of
paragraph (2) dealing with the possible legal significance
of the retention or the return by the beneficiary of the in
strument embodying the undertaking. Under variant A,
paragraph (1) applied irrespective of whether any docu
ment embodying the undertaking was returned to the gua
rantor or issuer. The retention of any such document by the
beneficiary would not preserve any rights of the benefici
ary under the undertaking unless the parties agreed that the
undertaking would not cease to be effective without the
return of the document embodying it. Variant B established
that, as a general rule, non-return of the undertaking would
have no effect. At the same time, it recognized that the
parties might wish to agree that return of the instrument,
either alone or in addition to the events referred to in para
graph (l)(a) or (b), would be required in order to terminate
the undertaking. However, any such agreement would have
no effect beyond the expiry date or, if no expiry date was
stipulated, beyond the period established in article 11 (c).

83. Considerable support was expressed for the retention
of variant A and the deletion of the party-autonomy provi
so ("unless the guaranty letter stipulates, or the guarantor
or issuer and the beneficiary agree elsewhere, that the guar
anty letter does not cease to be effective without the return
of the document embodying it"). It was stated that such a
clause would not reflect sound practice and that there was
no role for party 26 autonomy to play in that case. A con
trary view, however, was that a party-autonomy proviso
was necessary to make the rule non-mandatory, thus taking
due account of the fact that, in practice, guaranty undertak
ings would continue to be issued with clauses linking ex
piry to return of the instrument in countries that imposed a
return requirement.

84. There was general agreement that the retention of the
document embodying the undertaking should not preserve
any rights of the beneficiary under the undertaking where
full payment had occurred or, in any event, beyond the
validity period of the undertaking as defined under

article 11. It was decided that a mandatory provision in the
draft Convention should reflect that understanding by the
Working Group. A suggestion was made that paragraph (2)
should be limited to setting forth that mandatory rule.

85. The Working Group, however, proceeded with a dis
cussion of the extent to which return of the instrument
before the cessation of effectiveness of the undertaking
might carry legal significance. The view was expressed that
in no instance should return of the instrument have such
significance. It was suggested again that the text of variant
A, without the party-autonomy proviso, should be retained
and that the draft Convention should provide for no excep
tion to that rule. With respect to a suggestion that release
under paragraph (l)(a) could be effected by returning the
instrument to the guarantor or issuer, it was said that no
exception should be made to the rule that release should be
issued in the form referred to in article 7(1). In support of
that view, it was stated that there might be difficulties with
ascertaining what constituted a procedure functionally
equivalent to the return of the instrument in the case of the
issuance of the undertaking in non-paper form. It was also
stated that return of the instrument, in itself, should not be
equated with release since the instrument embodying the
undertaking was merely a means of evidencing the under
taking, which was intangible in nature.

86. The prevailing view, however, was that parties
should be allowed to stipulate in the undertaking, or other
wise agree, that an undertaking stipulating a date of expiry
could cease to be effective prior to that date if the benefi
ciary released the guarantor or issuer by returning the in
strument, either alone or in conjunction with one of the
events referred to in paragraph (l)(a) or (b). It was stated
that, should variant A be retained without any exception,
the return of the instrument embodying the undertaking
could never constitute one of the events referred to in para
graph (1)(a) or (b). It was generally agreed that such a
consequence would be excessive since there seemed to
exist no reason why the return of the instrument should not
be allowed as one possible instance of an expiry event
under article 11.

87. At the close of the discussion, the Working Group
agreed that paragraph (2) should leave parties free to agree
that return of the document embodying the undertaking to
the guarantor or issuer, either alone or in conjunction with
one of the events referred to in subparagraphs (a) and (b)
of paragraph (1), would be required for the cessation of
effectiveness of the undertaking. It was also agreed that
such an agreement should have no effect after payment or
beyond the validity period of the undertaking. The Work
ing Group found the substance of variant B to be generally
consistent with that decision, although some redrafting may
be necessary for purposes of clarity.

88. As a matter of drafting, it was generally felt that the
final words of variant B ("any such stipulation or agree
ment has no effect beyond the validity period of the guar
anty letter according to article 11") should be replaced by
wording inspired from variant A along the following lines:
"retention of any such document by the beneficiary after
the undertaking ceases to be effective does not preserve
any rights of the beneficiary under the undertaking". It was
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also felt that the text should contain wording to the effect
that retention of any documents after full payment had been
made should have no legal effect.

89. After deliberation, the Secretariat was requested to
prepare a revised draft of paragraph (2) reflecting the
above-mentioned decisions.

Article 11. Expiry

Subparagraph (a)

90. The Working Group found the substance of subpara
graph (a) to be generally acceptable.

Subparagraph (b)

91. The view was expressed that, since the Working
Group had decided not to provide for the conversion of
non-documentary conditions into documentary conditions
under article 3, no such conversion mechanism should be
provided under article 11. It was thus suggested that the
closing words of subparagraph (b) ("or, if no such docu
ment is specified, of a certification by the beneficiary of the
occurrence of the event") should be deleted. The prevailing
view, however, was that the conversion mechanism should
be retained. It was generally felt that such a provision cre
ated no inconsistency with article 3, which dealt with the
conditions under which payment could be made, while the
provision under subparagraph (b) was dealing merely with
the time of expiry of the undertaking.

92. A concern was expressed that, by establishing that
non-documentary confirmation of an event should be con
verted into "certification by the beneficiary of the occur
rence of the event", subparagraph (b) might create a situ
ation where expiry would depend exclusively on action by
the beneficiary, thus recognizing perpetual undertakings in
cases where the beneficiary chose not to issue the required
certificate. It was stated that, should subparagraph (b) re
sult in the recognition of perpetual undertakings, stand-by
letters of credit would need to be excluded from the scope
of that subparagraph. In response, it was stated that no risk
was created of potentially perpetual undertakings since both
variants under subparagraph (c) established a maximum
validity period that would apply in cases where occurrence
of a stipulated expiry event had not been established by
presentation of the required certificate. With. respect to
stand-by letters of credit, it was noted that such mstruments
were intended to be excluded from the scope of variant B
of subparagraph (c), which dealt with cases where the un
dertaking contained an express stipulation of indefinite
validity. It was also noted that such instruments would in
most instances be subject to article 42 of UCP 500 under
which an expiry date had to be stipulated.

93. After deliberation, the Working Group found the sub
stance of subparagraph (b) to be generally acceptable, sub
ject to the decision to be made with respect to subpara
graph (c).

Subparagraph (c)

94. The Working Group had before it two variants of
subparagraph (c), which differed as to the manner in which

they dealt with the question of undertakings of indefinite
duration. Both variants provided for a five-year cap on the
validity period and referred to the possibility of cessation
of effectiveness by way of presentation of a document
concerning the occurrence of an expiry event. However,
variant B provided for an exception to the five-year cap for
demand guarantees containing an express stipulation of
indefinite validity. Under variant A, the parties could set a
period longer or shorter than the default five-year period,
but such an indefinite undertaking was not envisaged.

95. A view was again expressed with respect to the ref
erence to an expiry event, found in both variants, that it
would be unfamiliar in stand-by letter of credit practice and
thereby lead to uncertainty. However, the Working Group
found that aspect of subparagraph (c) to be acceptable,
noting that provision had been made for the presentation of
a document concerning the occurrence of the expiry event
and for a time-limit on the exposure of the issuer. It was
also generally agreed that the draft Convention should not
deal with the relationship between the five-year cap and
national rules on limitation periods for the filing of claims.
As it had in the past, the Working Group took the view that
the matter was beyond the purview of the draft Convention,
in particular in view of differences at the national level as
to the effect and operational rules of limitation periods.

96. Competing considerations were raised with respect
to the two variants of subparagraph (c). Support was ex
pressed for variant B on the ground that, by providing for
undertakings of indefinite duration, it reflected the needs of
the market-place. An allusion was made to the fact that in
some countries the issuance of such undertakings was re
quired by law or by practice, although the extent to which
such requirements were still enshrined in law, or were rather
a matter of practice, was questioned. The concern was
expressed that, without the recognition of party autonomy
contained in variant B, the acceptability of the Convention
would be affected, in particular to the extent that guaran
tors in Convention States might fear losses due to inability
to issue indefinite guarantees.

97. The prevailing view, however, was that the approach
in variant A was preferable. In support of that preference,
it was pointed out that the notion of indefiniteness would
raise difficulties in legal systems that considered indefinite
or perpetual undertakings to be subject to unilateral disso
lution. Another advantage of variant A was that it would
not raise the need to differentiate between independent
guarantees and stand-by letters of credit. It was also felt
that sufficient allowance was made in variant A for party
autonomy and the needs of the market-place, since the
parties could utilize techniques such a.s .stipulating dist~nt

expiry dates or automatic-renewal pr?ViSlOnS to accomp.hsh
the objectives of indefiniteness Without the uncertamty
attendant to sheer indefiniteness.

98. As to the drafting of variant A, it was noted that the
introductory portion was not intended to suggest that the
undertaking could stipulate indefiniteness. It was sugge~ted

that the opening phrase of variant B was cleare: an~ might
be used instead. It was also suggested that it might be
preferable to use the term "termination" t? refer. to cessa
tion of the effectiveness of the undertakmg pnor to the
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expiry date. It was pointed out in response to the latter
suggestion that the term "cessation of effectiveness" was
meant to encompass "termination".

99. The Working Group next turned to the question of
the point at which the five-year period provided in variant
A should commence. The general preference, from the
standpoint of clarity and predictability, was that it should
commence with the issuance of the undertaking. The view
was expressed, however, that the relevant moment should
be the effectiveness of the undertaking, since otherwise the
full five-year period would not always be available to the
beneficiary, where a later time of effectiveness was stipu
lated on the undertaking. The suggestion was even made
that the period should be lengthened to ten years, since it
might be judged to override national limitation-period
rules. In response to those concerns, the Working Group
decided to add an additional year to the five years already
provided. It was noted that this would take into account the
fact that, as shown by practice, the great majority of under
takings, if not effective upon issuance, would become so
within a year of issuance.

100. During the discussion of subparagraph (c), the view
was expressed that consideration should be given to deal
ing in the draft Convention with the effect of embargoes on
the expiry of the undertaking, a problem that was said to
arise and raise difficulties in practice. It was suggested that
the matter might be considered on the basis of a study by
the Secretariat or of draft provisions at the next session.
Such draft provisions might provide for suspension of the
running of the expiry period in the event of circumstances
beyond the control of the beneficiary that prevented pres
entation of a demand for payment, for the period of the
inability only. Such a policy orientation did not attract
sufficient support. Furthermore, the prevailing view was
that the question of embargoes and the wider range of re
lated issues, including restraint-of-trade questions general
ly, were beyond the scope of the draft Convention, or at
least should not be dealt with therein, and therefore did not
merit the utilization of already scarce Secretariat resources
in this forum. It was also noted that such matters were not
addressed in other UNCITRAL legal texts and it was felt
that any decision to embark in that direction would be
better taken following consideration of the matter by the
Commission.

Chapter IV. Rights, obligations and defences

Article 12. Determination of rights and obligations

Paragraph (1)

101. The Working Group found the substance of para
graph (1) to be generally acceptable. It was agreed that the
word "specifically" should be retained to make it clear that
the paragraph contemplated a reference by the parties to
specific usages, not simply a general reference by them to
usages.

Paragraph (2)

102. A view was expressed that the draft Convention
should support only usages expressly incorporated by the

parties, rather than also providing for the applicability of
usages not referred to by the parties. In that connection, a
question was raised as to whether paragraph (2) was con
sistent with paragraph (1), particularly in view of the adop
tion of a reference to usages "specifically" referred to by the
parties in paragraph (1) (see paragraph 1 above). In re
sponse, it was stated that there was no inconsistency be
tween the two paragraphs, which served two different pur
poses: paragraph (1) provided for the incorporation of
usages by the parties as part of the undertaking; paragraph
(2) was intended to establish a default rule for interpreting
the terms and conditions of an undertaking in cases where
questions arose, which had not been addressed by the un
dertaking itself or by the provisions of the draft Convention.

103. Another view was that the text of paragraph (2)
should be combined with the provisions of article 5 since
both provisions dealt with the interpretation of the draft
Convention. It was generally felt, however, that para
graph (2) was not intended to establish merely a rule on the
interpretation of the draft Convention but that it established
a construction rule for specific rights and obligations under
a given undertaking.

104. After deliberation, the Working Group found the
substance of paragraph (2) to be generally acceptable, sub
ject to possible drafting improvements to indicate more
clearly the purpose served by the provision.

Article 13. Liability of guarantor or issuer

Paragraph (1)

105. With respect to the words between square brackets
("under the guaranty letter and this Convention"), it was
generally felt that such wording was needed to make it
clear that, under the draft Convention, the ambit of the
reference to good faith and to reasonable care was confined
to the realm of the issuer's obligations under the under
taking. Such obligations did not include any duties the is
suer might have vis-a-vis its clients outside the context of
the undertaking.

106. Various views and concerns were expressed as re
gards the use of the words "as determined with due regard
to good guarantee or stand-by letter-of-credit practice". A
concern was that a reference to "good" practice established
a subjective criterion and that it might create uncertainty as
to what would constitute "good" practice. In addition, it
was stated that, at least in certain jurisdictions, a reference
to "good" practice might produce the unintended result that
determination of the applicable standards would be treated
as a question of fact to be decided upon by a jury. It was
thus suggested that those words should be replaced by a
reference to "applicable standards of practice" or, possibly,
"generally accepted international rules and usages of gua
rantee or stand-by letter of credit practice", wordings that
would provide, in addition to a more ascertainable cri
terion, consistency with article 12(2). In support of the
suggested wording, it was stated that, with respect to inde
pendent guarantees and stand-by letters of credit, such
standard practice would, to a large extent, be contained in
the ucr 500 and in the URDG, which could be regarded
as "good" practice.
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107. In response, it was stated that, through a reference
to "good" practice, paragraph (1) had been intended not to
refer merely to existing standards or generally accepted
practice, but to suggest a higher standard by providing a
normative criterion that would make it possible to distin
guish among standards, between those that constituted
"good" practice and those that did not. Accordingly, sup
port was expressed for the retention of the reference to
"good" practice. The prevailing view, however, was that
the term "good practice" could be replaced by a reference
to "generally accepted" practice. It was recalled that the
focus of paragraph (1) was on "good faith" and "reasonable
care", which were not to be determined only by reference
to either "good" or "generally accepted" practice but also
by reference to the overall circumstances of the case. It was
thus agreed that, even after deletion of the reference to
"good" practice, the standard of good faith and reasonable
care would remain as a higher standard than a mere refer
ence to generally accepted practice.

108. Another concern was that references to practice
contained in articles 13(1) and 16 were expressed in dif
ferent wordings. While the view was expressed that the
same wording should be adopted in both articles, it was
recalled that the Working Group at its nineteenth session
had decided that it was useful to distinguish between stan
dards applicable to two distinct phases of the document
examination process: the standard of good faith and reason
able care to be followed by the issuer in examining the
demand, Le., in looking for any discrepancies; and the
measure to be used in determining the weight or signifi
cance to be attached to certain minor discrepancies that
might be found, Le., whether the discrepancies should re
sult in rejection of the demand (AlCN.9/374, para. 95). It
was noted that this type of approach reflected practice, and
was incorporated in article 13 of UCP 500.

109. As a matter of drafting, it was suggested that the
qualifier "independent" should be added to the words
"guarantee practice" to avoid misinterpretation of the draft
Convention as addressing also guarantee undertakings of
an accessory nature. It was also agreed that reference
should be made to the "international" character of practices
contemplated under paragraph (1).

110. After deliberation, the Working Group decided to
replace the words "as determined with due regard to good
guarantee or stand-by letter of credit practice" by the words
"having due regard to generally accepted standards of
international practice of independent guarantees or stand
by letters of credit".

Paragraph (2)

111. The Working Group found the substance of para
graph (2) to be generally acceptable.

Article 14. Demand

Second sentence

113. A proposal was made that, should the undertaking
not specify the place where the time of effectiveness of the
undertaking was to elapse, the draft Convention should
establish that a demand for payment or any other document
required by the undertaking was validly presented if it was
dispatched by the beneficiary within the time of effective
ness (calculated at the place of business of the beneficiary),
irrespective of whether it reached the guarantor or issuer
before or after expiry (calculated at the place where the
undertaking had been issued). No support was expressed
for that proposal. It was generally agreed that the provision
that documents had to be presented to the guarantor or
issuer at the place where the guaranty letter had been is
sued should be interpreted as implying that documents had
to be received by the guarantor or issuer within the time of
effectiveness, that time being calculated at the place where
the undertaking had been issued.

114. With respect to those specific cases where an under
taking would stipulate that payment was to be made by a
bank other than the guarantor or issuer, it was generally
agreed that such a stipulation should be interpreted as im
plying also that another place was stipulated in the under
taking.

115. After deliberation, the Working Group found the
substance of the sentence to be generally acceptable.

Third sentence

116. A suggestion was made that, where a demand for
payment was presented and no statement or other docu
ment was required under the guaranty letter, the draft Con
vention should establish an obligation for the beneficiary to
issue a statement indicating that payment was due. While
some support was expressed for the proposal, the prevail
ing view was that the suggestion would produce the unde
sirable result of prohibiting simple demand guarantees and
clean stand-by letters of credit. It was recalled that the
Working Group, at previous sessions, had discussed exten
sively the manner in which guaranty letters payable on
simple demand should be accommodated by the draft Con
vention and decided that it would not be appropriate for a
legislative text such as the draft Convention to encourage
or discourage the use of any specific type of guaranty let
ter. Instead, the draft Convention should take into account,
and provide certainty for, all types of guarantees in use (see
AlCN.9/361 , paras. 20-21; AlCN.9/374, para. 82). The
Working Group reaffirmed its earlier decision.

117. After deliberation, the Working Group found the
substance of the sentence to be generally acceptable. As a
matter of drafting, it was agreed that the words "statement
or document" should be replaced by the words "certifica
tion or other document" to ensure consistency with the
second sentence of the article.

First sentence Article 15. Notice of demand

112. The Working Group found the substance of the first
sentence to be generally acceptable.

118. In accordance with what had been agreed previously,
the Working Group resumed its consideration of whether to
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retain article 15. (For the previous discussion of article 15
at the nineteenth session, see AlCN.9/374, paras. 86 to 92.)
While the view was expressed that article 15 should be
retained, in particular since it provided for party autonomy,
the views were again stressed that article 15 should either
be deleted, or, at the least, that the notice procedure pro
vided therein should not be applied to stand-by letters of
credit. It was suggested that the relevance of such a proce
dure to bank guarantees was evidenced by the fact that a
similar procedure had been included in the URDG, while
its inapplicability to stand-by letter of credit practice was
said to be evidenced by the absence of a notice requirement
in the UCP 500. Support for the retention of article 15,
with its application limited to guarantees, was expressed in
particular because of a concern that deletion of the provi
sion might be interpreted as a preference in the draft Con
vention for the UCP approach, which did not provide for
notice. Suggestions were made that, were article 15 to be
retained, the second sentence should be deleted or clarified,
in particular the words "entitles the principal or applicant".

119. While the above notion of blanket inapplicability of
the notice procedure to stand-by letters of credit was ques
tioned by reference to the actual practice, at least in some
States, the Working Group concluded that it would be pre
ferable to delete article 15. It was felt that a notice require
ment should not be established by the draft Convention, but
that the matter could be left to contractual disposition by
the parties and to development in practice, a result that
would flow from the deletion of article 15. It was also
widely felt that, in the light of the views that had been
expressed, the question did not merit providing expressly
divergent rules for stand-by letters of credit, a divergence
that up until that point had been avoided. It was stated that
the question essentially concerned the relationship between
the principal or applicant and the guarantor or issuer and,
as such, was beyond the intended ambit of the draft Con
vention. The Working Group also felt it important to note
that the decision that it had taken was intended to render
the Convention neutral on the question of a notice require
ment of this type.

Article 16. Examination of demand and
accompanying documents

Paragraph (1)

120. The question was raised as to whether it was suffi
ciently clear that the principal or applicant and the guaran
tor or issuer could agree to lower the standard of exami
nation of the demand and accompanying documents. It was
suggested that additional clarity might be useful, though
such a rule could be inferred from the combination of ar
ticles 13 and 16. The Working Group, however, was reluc
tant to alter the basic approach set forth in paragraph (1).
It was recalled that the current approach was the result of
extensive deliberations at the nineteenth session and was
based on the view that the draft Convention should focus
on the relationship between the guarantor or issuer and
the beneficiary. As had been the case at the nineteenth
session, it was stated that the wording of the provision
should not be construed as preventing the principal or ap
plicant and the guarantor or issuer from establishing agreed
standards.

121. From the standpoint of drafting, the Working Group
noted that the upcoming Secretariat redraft would reflect
the earlier decision of the Working Group that a demand
for payment would be considered a "document" for the
purposes of the draft Convention (AlCN.9/388, para. 110).
Accordingly, a formulation such as "the demand and
any other, accompanying documents" would be used. It
was also noted that reference would be made to "inde
pendent guarantee", rather than simply to "guarantee",
in line with the term used in the title of the draft Conven
tion.

Paragraph (2)

122. The concern was expressed that the seven-day cap
on the time allowed for examination of the demand for
payment would raise difficulties for States in which
clusters of holidays at given points of the year would
render the rule in paragraph (2) inadequate. While it was
recognized that the current reference to seven calendar
days had been included to avoid immersing practitioners in
differing understandings of "business" days, it was sug
gested that paragraph (2) also did not take adequate ac
count of the needs of States in which weekends did not fall
on the same days as in other regions. Alternatives proposed
included five business days and seven business days at the
place where the demand is to be made or at the place where
the documents are to be examined. Though some hesitation
was expressed that a seven-business-day rule would create
uncertainty for beneficiaries, and that use of the word
"business" would not take account of private guarantors or
issuers, the Working Group settled on the seven-business
day approach. In doing so, the Working Group recognized
that a distinction might be drawn between "business days"
generally and those days on which guarantors or issuers
were open for business ("banking days"). It was under
stood that paragraph (2) would make it clear that it was
referring to the latter category (in line with article 13(b) of
UCP 500), so as to reflect the understanding of the Work
ing Group that "business days" meant days when the guar
antor or issuer was open for business.

Article 17. Payment or rejection of demand

Paragraph (1)

123. It was agreed that the intended effect of the second
sentence should be made clearer, namely, that payment of
a non-conforming demand would not deprive the principal
or applicant of a right to refuse reimbursement to the guar
antor or issuer in such a case. Such additional clarity might
be achieved by deleting the words "and obligations" and
using the words "does not prejudice" instead of "does not
affect". It was also noted that the provision was not meant
to override an agreed lower standard. The Working Group
suggested that the provision should be redrafted to address
the concerns that had been raised.

Paragraph (1 bis)

124. The Working Group noted that the reference to the
beneficiary in paragraph (1 his) was mistaken and should
be replaced by a reference to the guarantor or issuer.
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125. Differing views were expressed as to the decision to
be taken by the Working Group on the retention or deletion
of the paragraph. Support was expressed for deletion on the
ground that the provision restated a principle (prompt pay
ment of a conforming demand) that was self-evident in
paragraph (1). Doubts about paragraph (1 bis) were also
expressed on the ground that the meaning of the word
"promptly" was unclear. Additional misgivings focused on
the procedure provided for acknowledgement of confor
mity of a demand in the deferred-payment context. While
some interest was expressed in such a procedure, it was
generally felt to be unfamiliar to practice and not relevant
as a Convention rule for cases of acceptance of a demand
for payment rather than rejection, in which case a commu
nication to the beneficiary was a necessary rule.

126. The prevailing view, which the Working Group
adopted, was that paragraph (1 bis) served a useful purpose
by stating clearly the principle of prompt payment, unless
otherwise agreed, in which case payment should be made
at the time stipulated. At the same time, it was agreed that
no reference would be made in paragraph (1 bis) to ac
knowledgement of conformity of a demand in the deferred
payment context. The Working Group also noted that it
would be made clear in the next redraft that the obligation
to pay promptly followed the decision to pay, without af
fecting the time allowed under article 16 (2) for examining
the demand and deciding whether to pay.

Paragraph (1 ter)

127. The Working Group decided to delete paragraph
(1 fer). It was felt that the rule contained therein, that the
guarantor or issuer could not avail itself of the financial
difficulty of the principal or applicant to the detriment of
the obligation to pay, was self-evident. It was also stated
that the paragraph might be interpreted as suggesting the
applicability of the draft Convention to the relationship
between the principal or applicant and the guarantor or
issuer.

Paragraph (2)

128. As had been the case previously, the concern was
expressed that the rule in paragraph (2) was inappropriate,
if not for all the undertakings within the scope of the draft
Convention, at the least for stand-by letters of credit. The
view was emphasized that, by mandating non-payment
when the guarantor or issuer was shown facts that rendered
the demand clearly improper, the draft Convention would
place the document checker in the position of determining
facts, a role that should be left to a court or other trier of
fact. In this regard, the attention of the Working Group was
drawn to the generally accepted principle of letter-of-credit
practice, as reflected in article 15 of UCP 500, that the
issuer was not responsible for the authenticity of docu
ments. It was suggested that an acceptable alternative
would be to give the guarantor or issuer the discretion not
to pay in such cases. In support of such an approach, it was
suggested that the obligation to act with reasonable care
and in good faith would be sufficient to guide the guarantor
or issuer in the event that it was shown evidence of fraud.

129. Having exhausted the time available for delibera
tions at the current session, the Working Group requested
the Secretariat to prepare for the next session alternative
formulations reflecting the views that had been expressed
so as to facilitate further consideration of paragraph (2),
without in any way prejudicing the discussion at the next
session.

Ill. FUTURE WORK

130. The Working Group decided, subject to approval by
the Commission, that the next session would be held at
Vienna from 19 to 30 September 1994.

131. The Working Group noted that it was the intent of
the Secretariat to prepare for the next session a revised
version of the draft Convention, implementing the deci
sions and conclusions of the Working Group.
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INTRODUCTION

1. At its twenty-fourth session (1991), the Commission
agreed that the legal issues of electronic data interchange
(EDI) would become increasingly important as the use of
EDI developed and that the Commission should undertake
work in that field. The Commission agreed that the matter
needed detailed consideration by a Working Group.!

'Official Records of the General Assembly, Forty-sixth Session, Sup·
plement No. 17 (A/46ft7), paras. 314-317.

149

2. Pursuant to that decision, the Working Group on Inter
national Payments devoted its twenty-fourth session to
identifying and discussing the legal issues arising from the
increased use of EDI. The report of that session of the
Working Group suggested that the review of legal issues
arising out of the increased use of EDI had demonstrated
that among those issues some would most appropriately be
dealt with in the form of statutory provisions (NCN.9/360,
para. 129). As regards the possible preparation of a stan
dard communication agreement for worldwide use in inter
national trade, the Working Group decided that, at least
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currently, it was not necessary for the Commission to de
velop a standard communication agreement. However, the
Working Group noted that, in line with the flexible
approach recommended to the Commission concerning the
form of the final instrument, situations might arise where
the preparation of model contractual clauses would be re
garded as an appropriate way of addressing specific issues
(NCN.9/360, para. 132). The Working Group reaffirmed
the need for close cooperation between all international
organizations active in the field. It was agreed that the
Commission, in view of its universal membership and
general mandate as the core legal body of the United Na
tions system in the field of international trade law, should
play a particularly active role in that respect (NCN.9/360,
para. 133).

3. At its twenty-fifth session (1992), the Commission
considered the report of the Working Group on Internatio
nal Payments on the work of its twenty-fourth session (N
CN.9/360). In line with the suggestions of the Working
Group, the Commission agreed that there existed a need to
investigate further the legal issues of EDI and to develop
practical rules in that field. It was agreed, along the lines
suggested by the Working Group, that, while some issues
would most appropriately be dealt with in the form of
statutory provisions, other issues might more appropriately
be dealt with through model contractual clauses. After dis
cussion, the Commission endorsed the recommendation
contained in the report of the Working Group (NCN.9/
360, paras. 129-133), reaffirmed the need for active co
operation between all international organizations active in
the field, and entrusted the preparation of legal rules on
EDI to the Working Group on ,International Payments,
which it renamed the Working Group on Electronic Data
Interchange.2

4. At its twenty-sixth session (1993), the Commission had
before it the report of the Working Group on Electronic
Data Interchange on the work of its twenty-fifth session (N
CN.9/373). The Commission expressed its appreciation for
the work accomplished by the Working Group. The Com
mission noted that the Working Group had started discuss
ing the content of a uniform law on EDI and expressed the
hope that the Working Group would proceed expeditiously
with the preparation of that text.

5. The view was expressed that, in addition to preparing
statutory provisions, the Working Group should engage in
the preparation of a model communication agreement for
optional use between EDI users. It was explained that most
attempts to solve legal problems arising out of the use of
EDI currently relied on a contractual approach. That situa
tion created a need for a global model to be used when
drafting such contractual arrangements. It was stated in
reply that the preparation of a standard communication
agreement for universal use had been suggested at the
twenty-fourth session of the Commission. The Commis
sion, at that time, had decided that it would be premature
to engage immediately in the preparation of a standard
communication agreement and that it might be preferable,
provisionally, to monitor developments in other organiza-

2Ibid., Forty-seventh Session. Supplement No. 17(A/47/17), paras. 140
148.

tions, particularly the European Communities and the Eco
nomic Commission for Europe.3

6. After discussion, the Commission reaffirmed its earlier
decision to postpone its consideration of the matter until
the texts of model interchange agreements currently being
prepared within those organizations were available for re
view by the Commission.

7. It was suggested that, in addition to the work currently
under way in the Working Group, there existed a need for
considering particular issues that arose out of the use of
EDI in some specific commercial contexts. The use of EDI
in procurement and the replacement of paper bills of lading
or other documents of title by EDI messages were given as
examples of topics that merited specific consideration. It
was also suggested that the Commission should set a time
limit for the completion of its current task by the Working
Group. The widely prevailing view, however, was that the
Working Group should continue to work within its broad
mandate established by the Commission. It was agreed
that, only after it had completed its preparation of general
rules on EDI, should the Working Group discuss additional
areas where more detailed rules might be needed.4

8. The Working Group on Electronic Data Interchange,
which was composed of all States members of the Com
mission, held its twenty-sixth session at Vienna, from 11 to
22 October 1993. The session was attended by represen
tatives of the following States members of the Working
Group: Austria, Canada, Chile, China, Costa Rica, France,
Germany, Hungary, India, Iran (Islamic Republic of),
Japan, Mexico, Nigeria, Poland, Russian Federation, Saudi
Arabia, Spain, Sudan, Thailand, United Kingdom of Great
Britain and Northern Ireland, United States of America and
Uruguay.

9. The session was attended by observers from the fol
lowing States: Armenia, Australia, Belgium, Brazil, Fin
land, Indonesia, Peru, Philippines, South Africa, Switzer
land, Turkey, Ukraine and Yemen.

10. The session was attended by observers from the fol
lowing international organizations:

(a) United Nations bodies:
International Trade Centre UNCTAD/GATT (ITC)
United Nations Industrial Development Organiza

tion (UNIOO)

(b) Intergovernmental organizations:
Asian-African Legal Consultative Committee

(AALCC)
Economic Commission for Europe (ECE)
European Community (EC)
Hague Conference on Private International Law
Intergovernmental Organization for International

Carriage by Rail (OTIF)

(c) Other international organizations:
Cairo Regional Centre for International Commer

cial arbitration
Bank for International Settlements (BIS)

'Ibid., Forty-sixth Session, Supplement No. 17 (A/46/17), para. 316.

'Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 265
268.
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European Banking Federation
International Chamber of Commerce (ICC).

11. The Working Group elected the following officers:

Chairman: Mr. Jose-Marfa Abascal Zamora
(Mexico)

Rapporteur: Mr. Abdolhamid Faridi Araghi
(Islamic Republic of Iran)

12. The Working Group had before it the following
documents: provisional agenda (AlCN.9IWG.IVIWP.56), a
note by the Secretariat containing a first draft of uniform
rules on the legal aspects of electronic data interchange
(EDI) and related means of trade data communication (AI
CN.9IWG.IVIWP.57) and a note reproducing the text of
draft rules and explanatory comments proposed by the
delegation of the United Kingdom of Great Britain and
Northern Ireland (AlCN.9IWG.IVIWP.58).

13. The Working Group adopted the following agenda:

1. Election of officers.
2. Adoption of the agenda.
3. Uniform rules on the legal aspects of electronic data

interchange (EDI) and related means of trade data
communication.

4. Other business.
5.. Adoption of the report.

I. DELIBERAnONS AND DECISIONS

14. The Working Group considered the issues discussed
in the note by the Secretariat (AlCN.9IWG.IVIWP.57) and
the proposal made by the delegation of the United King
dom of Great Britain and Northern Ireland (AlCN.9/
WG.IVIWP.58). The deliberations and conclusions of the
Working Group are set forth below in chapter 11. The
Secretariat was requested to prepare, on the basis of those
deliberations and conclusions, a set of revised articles, with
possible variants, on the issues discussed.

11. CONSIDERAnON OF DRAFT PROVISIONS
FOR UNIFORM RULES ON THE LEGAL ASPECTS

OF ELECTRONIC DATA INTERCHANGE (EDI)
AND RELATED MEANS OF

TRADE DATA COMMUNICAnON

Chapter I. General provisions

Article 1. Sphere of application

15. The text of draft article 1 as considered by the Work
ing Group was as follows:

"Sphere of application*

(l) These Rules apply to a trade data message where

Variant A: the sender and the recipient of such a
message are in different States [at the time when the
message is sent].

Variant B: (a) the sender and the recipient of such
a message have, at the time when the message is [pre
pared or] sent, their places of business in different
States; or

(b) any place where a substantial part of the obliga
tions of the commercial relationship to which the mes
sage relates or the place with which the subject-matter
of the message is most closely connected is situated
outside a State in which either of the parties has its place
of business.

Variant C: the message affects international trade
interests.

(2) These Rules govern only the exchange and storage
of trade data messages and the rights and obligations
arising from such exchange or storage. Except as other
wise provided in these Rules, they do not apply to the
substance of the trade transaction for the purpose of
which a trade data message is sent or received.

*These Rules [do not deal with issues] [do not intend to override
any law] [are subject to any law] related to the protection of con
sumers."

Paragraph (1)

16. The Working Group addressed the question whether
the uniform rules should apply only to international· cases
or whether they should cover both international and domes
tic cases.

17. According to one view, the application of the uni
form rules should not be limited to international cases. In
support of that view, it was pointed out that legal certainty
to be provided by the uniform rules was necessary for both
domestic and international trade. Furthermore, a duality of
regimes governing the use of electronic means of recording
and communication of data might create a serious obstacle
to the use of such means. In addition, it was noted that it
would be difficult to establish a clear and generally accept
able criterion for distinguishing domestic cases from inter
national ones.

18. According to another view, the uniform rules should
apply only to international cases since their purpose was to
facilitate international trade. In this context the Working
Group held a discussion of the various variants set out
under paragraph (1).

19. In favour of variants A and B, it was pointed out that
they correctly focused on the message rather than on the
underlying transaction, as the purpose of the uniform rules
was not to unify national laws on trade transactions. How
ever, variants A and B were criti.cized for emphasizing the
notion of communication, leaving aside the records kept in
electronic form but not communicated. In addition, it was
noted that variant A was not workable as it might be dif
ficult for a party to know where the party receiving a
message was at the time when the message was sent. Var
iant B was criticized for focusing on the place of business
of the parties, which might be difficult to ascertain.

20. Considerable support was expressed in favour of
variant C, which was regarded as flexible enough to allow
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subsuming under the uniform rules all messages relating to
an international transaction, even if some of those mes
sages would be treated as domestic under variants A and B.
However, variant C was criticized on the ground that it
impliedly referred to the underlying transaction, a reference
that was contrary to the principle expressed in para
graph (2).

21. After discussion, the Working Group decided to
make the uniform rules applicable in principle to both
international and domestic cases, but it also decided to
indicate in a footnote a possible test of internationality for
use by those States that might desire to limit the applica
bility of the uniform rules to international cases. It was
considered that a provision based on variant C should be
incorporated in such a footnote as a possible criterion for
distinguishing international cases from domestic ones.

Paragraph (2)

22. The first sentence of the paragraph was criticized for
unduly restricting the scope of the uniform rules. It was
suggested that, in addition to the exchange and storage of
trade data, other operations such as the creation and
processing of data also needed to be taken into account if
the uniform rules were to apply to the entire range of elec
tronic commerce procedures. It was also stated that the
indication contained in the first sentence that the uniform
rules governed the rights and obligations arising from the
exchange and storage of trade data messages could be read
as contradicting the second sentence of the paragraph. As
to the second sentence, it was stated that the draft text was
insufficiently clear as to the possi,?le interplay between the
uniform rules and other legal rules applicable to trade
transactions.

23. The Working Group was generally agreed that the
provision should define the sphere of application of the
uniform rules and also indicate that the uniform rules were
not intended to displace other rules of law applicable to
trade transactions, such as the general law of contract.
However, it should also be indicated in article 1 that, to the
extent necessary for the legal recognition of information
technology, the uniform rules would prevail over other
rules of law. For example, the provisions contained in
the uniform rules in respect of a functional equivalent of
"writing" would normally prevail over possible definitions
of "writing" in national legislation.

Footnote: issues of consumer law

24. It was recalled that, in the context of a preliminary
discussion of the issues of consumer law by the Working
Group at its twenty-fourth session, it had been agreed that
such issues should be expressly excluded from the scope of
the uniform rules (see AlCN.9/360, para. 30). The view
was expressed that the uniform rules should state that they
were not applicable to consumer transactions. It was stated
that, should the uniform rules apply to consumer trans
actions but be made subject only to special rules related to
the protection of consumers, difficulties might arise in sit
uations where the uniform rules and consumer-protection
legislation could apply concurrently. Such difficulties
might arise particularly if a determination had to be made

as to what constituted consumer-protection legislation. Ex
amples were given of possible conflict between the uni
form rules and otherwise' applicable rules of law which,
although not expressly mentioning consumer protection as
their purpose, could be interpreted as having a protective
effect on consumers. It was also pointed out that the focus
of the uniform rules was on trade transactions and that
there might exist situations where the uniform rules, if
applied in the context of consumer transactions, would
adversely affect the position of consumers. As an example
of such a situation, it was stated that draft article 10 created
a presumption that, under certain circumstances, the pur
ported sender of a message was bound by the content of a
message which it had not actually sent. While such a rule
might be conceivable in the context of international credit
transfers or other trade transactions, it would in all likeli
hood be inappropriate for consumer transactions.

25. It was also recalled, however, that the decision
reached by the Working Group at its previous session was
twofold. While it was generally agreed that the uniform
rules should not address special issues relating to the pro
tection of consumers, the prevailing view at that session
was that the uniform rules should apply to all messages,
including messages to or from consumers, but that it should
be made clear that the uniform rules were not intended to
override any consumer-protection law. It was pointed out
that the uniform rules themselves were likely to improve
the position of consumers by increasing legal certainty in
their transactions, and that, in addition to that improve
ment, the uniform rules should open the way for the legis
lators to provide special protection to consumers (see AI
CN.9/373, paras. 29-31).

26. A suggestion was made to adopt a provision along
the following lines:

"These Rules are not intended to apply to consumer
transactions but, if used for that purpose, they should
not override any law related to consumer protection".

Support was expressed in favour of the suggested provi
sion. It was stated, however, that the effect of such a pro
vision would be to exclude consumer transactions from the
scope of the uniform rules, unless the national statute en
acting the uniform rules expressly made the uniform rules
applicable to consumer transactions. The suggested provi
sion was objected to on the ground that it ran counter to the
wish that the uniform rules be readily applicable to con
sumer transactions.

27. After discussion, the Working Group was agreed that
the uniform rules should contain a clear indication of its
intent not to take any special issue of consumer protection
into consideration. The Secretariat was requested to pre
pare, for further consideration by the Working Group, va
riants reflecting the discussion that had taken place.

28. As to whether the issues of consumer law should be
dealt with in the body of the uniform rules or in a footnote,
support was expressed for including the relevant provision
in the text of the uniform rules. It was realized, however,
that the use of such a drafting technique would emphasize
the need for a definition of the notion of "consumer". It
was generally felt that it would be impractical to attempt to
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provide a uniform definition of the notion of "consumer".
The Working Group reaffirmed the decision made at its
previous session that the issue should be dealt with by
means of a footnote (see NCN.9/373, para. 32).

Article 2. Definitions

29. The text of draft article 2 as considered by the Work
ing Group was as follows:

"For the purposes of these Rules:

(a) 'Trade data message' means a set of trade data
exchanged [or stored] by means of electronic data
interchange (EDI), telegram, telex, telecopy or other
[analogous] means of teletransmission [or storage] of
[digitalized] data, [to the exclusion of purely oral com
munication] which [inherently] provides a complete
record of the data;

(b) 'Electronic data interchange (EDI)' means the
computer-to-computer transmission of business data in a
standard format.

(c) 'Sender' means any person who originates a
trade data message covered by these Rules [on its own
behalf] [or any person on whose behalf a trade data
message covered by these Rules purports to have been
sent];

(d) 'Recipient' means a person who ultimately re
ceives a trade data message covered by these Rules or
who is ultimately intended to receive such a message;

(e) 'Intermediary' means an entity which, as an or
dinary part of its business, engages in receiving trade
data messages covered by these Rules and is expected to
forward such messages to their recipients. [An interme
diary may perform such functions as, inter alia, format
ting, translating and storing messages.]"

Subparagraph (a) (Definition of "Trade data message")

"Message"

30. It was pointed out, at the outset, that the draft defini
tion was predicated on the concept of communication and
that it did not take into account computer records that were
simply created or stored but were not communicated. In
that respect, it was suggested that reference should be made
to "trade data document" or "record" and not to "message".
A definition along the following lines was suggested:

'''Trade data [record][document]' means trade infor
mation exchanged or stored by electronic, optical or
other analogous technological means, including but not
limited to information generated or stored by means of
electronic data interchange (EOI), telegram, telex or
telecopy".

31. Support was expressed in favour of the proposal. As
regards the suggested use of the word "document", how
ever, it was pointed out that the uniform rules should avoid
referring to a concept that appeared to be intimately linked
to the use of paper. Furthermore, it was pointed out that the
acceptability of the uniform rules might be enhanced if
they clearly departed from the use of terms with a known
legal meaning in a paper-based environment. For example,

a new definition of a word such as "message", which
seemed to have no such established legal meaning, might
be more readily acceptable than an extended definition of
a term such as "document". It was agreed that whatever
term were used, the text should clearly encompass data
created or stored but not communicated.

32. The view was expressed that it was unnecessary and
extremely difficult to provide a satisfactory definition of
concepts such as "trade data message", "record" or "docu
ment". It was suggested that, instead of making the appli
cability of the uniform rules dependant upon such con
cepts, the uniform rules should address directly the
techniques to which they intended to provide legal recog
nition. The following text was proposed as a replacement
for the definition of "trade data message":

"'Information technology' includes any computer or
other technology by means of which information or oth
er matter may be recorded or communicated without
being reduced to documentary form".

A corresponding amendment to article 1 was proposed as
follows:

"These Rules apply in respect of the transmission,
creation and storage of any message or other record by
means of any telecommunication system or any other
information technology".

It was pointed out, however, that such a definition might be
too broad and that it might make the uniform rules appli
cable even to telephone conversations.

33. The Working Group was agreed that the need for
defining the notion of "trade data message" or any other
such concept on which to base the application of the uni
form rules would need to be reassessed after the substan
tive provisions of the uniform rules had been reviewed. In
light of the views expressed, the Working Group agreed
that the concept of "trade data message" was useful in that
it provided an acceptable working assumption. It was de
cided, however, that the expression "trade data message"
should be placed in square brackets, together with such
terms as "record","communication" and "document".

"Set of trade data"

34. A concern was expressed that the notion of "trade
data", as well as any other reference to "trade", might raise
difficulties since certain common law countries did not
have a discrete body of commercial law, and it was not
easy or usual in such countries to distinguish between the
legal rules that applied to "trade" transactions and those
that applied more generally. Other examples were given of
countries where the notion of "trade" was not commonly
used and might raise a question as to its definition. On the
other hand, examples were also given of countries where
the notion of "trade" might be already in use in national
legislation and might be interpreted differently according to
the country in which the notion was used. It was stated that
previous UNCITRAL legal texts had avoided unnecessary
references to such notions as "trade" or "commerce", with
the exception of the UNCITRAL Model Law on Internatio
nal Commercial Arbitration, which provided a definition of
the term "commercial".
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35. A concern was also expressed that qualifying data
with the attribute of "trade" would unnecessarily exclude
from the scope of application of the uniform rules all other
kinds of records and messages, such as those required for
public administrative purposes. It was recalled that the
Working Group, at its previous session, had agreed that,
while the uniform rules should not expressly deal with the
situations where a form requirement was prescribed by an
administration for reasons of public policy, the sphere of
relationships between EDI users and public authorities
should not be excluded from the scope of the uniform rules
(AlCN.9/373 , para. 48).

"Telegram, telex, telecopy or other analogous means"

36. The Working Group was generally agreed that the
aim of the uniform rules should be to encompass the broad
est possible range of techniques, whether readily available
or still to be developed. A view was expressed that EOI
should be distinguished from other methods of communi
cation such as "telegram, telex or telecopy", for which ele
ments of a definition might also need to be stated in the
uniform rules. As a possible criterion for distinguishing
"telegram, telex or telecopy" from EDI, it was suggested
that at least partial reliance on paper-based communica
tions was a common feature of telegram, telex and tele
copy. In that connection, it was stated that, while the notion
of "analogous means of telecommunication" might be use
ful in the context of EOI, it might be more difficult to
define what might constitute a technique "analogous" to
telegram, telex or telecopy.

"Purely oral communications"

37. While agreement was expressed with the proposition
that the uniform rules should not apply to purely oral com
munications, it was noted that there existed mixed commu
nication techniques that might inherently involve conver
sion of oral communications into electronic records. It was
generally felt that such mixed communication techniques
should remain subject to the uniform rules. It was also
pointed out that purely paper-based communications
should be excluded from the application of the uniform
rules.

"Complete record of data"

38. The view was expressed that to require a "trade data
message" to provide in all circumstances a complete record
of the data might be overly burdensome and that it might
create a more stringent requirement than currently existed
in a paper-based environment. The concern was expressed
that the word "complete" might lead to the exclusion from
the scope of application of the uniform rules of messages
that provided a partial record of the data stored or ex
changed. Furthermore, it was pointed out that the reference
to the message providing a record of data was repetitious
since the notion of "record" was used earlier in the defini
tion. The Working Group agreed to delete the words "com
plete record of data" on the understanding that the notion
of "record" would be defined in the uniform rules.

39. After discussion, the Working Group requested the
Secretariat to prepare a new draft of the definition taking

into account the above discussion in the Working Group. It
was suggested that records, communications and acts be
yond records or communications, such as preparation of
documents for issue or storage, as well as other related
acts, should be covered.

Subparagraph (b) (Definition of "ED!")

"Computer-to-computer"

40. It was pointed out that the terms "computerized" or
"electronic" transmission were more appropriate, since
"computer-to-computer" might give the impression that
intermediaries were excluded. It was suggested that it
should be expressly stated in the provision that the expres
sion "computer-to-computer transmission of data" did not
exclude communications through an intermediary.

"Business data in a standard format"

41. It was generally felt that the word "business" should
be deleted, as otherwise non-business data, for example
administrative data, would be automatically excluded. The
reference to a "standard format" was objected to on the
grounds that it might raise questions as to whether such
standards referred to "recognized standards" and whether
the provision covered only publicly available standards or
also "proprietary" or private standards.

42. After discussion, the Working Group agreed that
the draft definition of "EOI" should be replaced by a
definition inspired by the wording adopted in 1990 by the
United Nations Economic Commission for Europe in its
definition of UNIEOIFACT, which contains a reference to
"the electronic interchange of structured data [...] between
independent information systems" (TradeIWPA/171, para.
15).

Subparagraph (c) (Definition of "Sender")

43. The view was expressed that, in view of the decision
by the Working Group that the scope of the uniform rules
should cover not only information transmitted, but also
information created or stored but not transmitted, the defi
nition of the originator of such information as a "sender"
might overly focus on communication of information. It
was suggested that a term such as "originator" should be
preferred to the term "sender". It was recognized, however,
that the draft definition of "sender" encompassed the situ
ation where the information was not communicated. While
it was agreed that no decision needed to be made at this
stage as to the final term to be used, it was generally felt
that, should a definition of "sender" or "originator" be re
tained, it should clearly indicate that persons acting as in
termediaries were not covered by such a definition.

44. With respect to the notion of "person" used in the
draft definition, a concern was expressed that the mere
reference to "person" might not make it sufficiently clear
that any legal person or entity on behalf of which a mes
sage was created was to be regarded as a sender. In parti
cular, it was stated that messages that were generated
automatically by computers without direct human
intervention should be clearly regarded as "sent" by the
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legal entity on behalf of which the computer was operated.
As regards such situations where messages were automati
cally generated, it was also stated that they should be
expressly covered not only in the definition of a "sender"
but also in the rules on effectiveness of messages set forth
in article 10, and that a special provision would be needed
to deal with the issue of intent to send a message in such
cases. It was further stated that the reference to the person
who originated a message might be misinterpreted as
covering any clerk who processed the data. A suggestion
was made to replace the word "person" by the terms
"legally responsible entity". That suggestion was criticized,
however, on the grounds that it was not clear what
responsibility was being referred to. Another suggestion
was that the term "natural or legal person" would suffi
ciently cover the two categories of persons. It was also
noted, however, that the notion of "person" had been used
in previous UNCITRAL texts, apparently without giving
rise to difficulties.

45. The view was expressed that the distinction drawn in
the draft definition between a "person who originates a
message" and a "person on whose behalf a message pur
ports to have been sent", was unnecessary. It was suggested
that the definition should focus on "the person on whose
behalf a message is sent", a formulation which might ad
dress both the situation of the sender and the purported
sender. The view was expressed, however, that this phrase
was ambiguous, since it did not clearly cover the case
where the actual sender was acting without any authority
from the purported sender. Another view was that the no
tion of a "purported sender" might be useful in the context
of article 10 and would need further discussion by the
Working Group.

46. After discussion, the Working Group decided that
the discussion of a possible definition of "sender" should
be resumed at a later stage, once a new draft had been
prepared by the Secretariat in light of the above sugges
tions.

Subparagraph (d) (Definition of "Recipient")

47. The draft provision was criticized on the grounds
that it allowed for two different persons to be regarded as
the recipient of a single message. It was suggested that the
provision should make it clear that the recipient was
the person who both received a given message and was the
intended addressee of that message. A suggestion was
made that this result could be achieved by replacing in the
current draft the word "or" by "and". It was also suggested
that terms such as "end user" or "addressee" might be more
appropriate than the word "recipient".

48. After discussion, the Working Group was agreed
that the issue should be left for further consideration until
the substantive provisions in the context of which the
notion of "recipient" was used had been discussed. It was
agreed that, should a definition of "recipient" be finally
retained, such a definition should clearly indicate that an
intermediary acting in that capacity between a sender and
a recipient should not be covered by the definition of a
"recipient".

Subparagraph (e) (Definition of "Intermediary")

49. The view was expressed that the definition of an "in
termediary" should not be made dependent upon whether
an intermediary performed its functions "as an ordinary
part of its business". It was stated that the provision might
be misinterpreted as leaving out banks or other entities that
did not have as their principal activity the performance of
services as an intermediary between users of EDI mes
sages. It was noted, however, that no distinction existed in
the current draft as to whether the entity performed services
as an intermediary in the context of its principal activity or
as a side aspect of its business.

50. In that connection, however, it was generally felt that
the draft definition of an intermediary was too restrictive in
that it only focused on one of the possible functions of an
intermediary, namely that of a courier carrying data be
tween a sender and a recipient. It was agreed that the defi
nition should also take into account other possible func
tions an intermediary might perform, such as recording,
storing, preserving or translating data. It was suggested
that, instead of focusing on the business activity of the
intermediary, the definition should focus on the message
and that it should clearly indicate that the intermediary was
an entity that performed certain services with respect to the
particular trade data message being considered. It was also
suggested that an illustrative list of such services should be
provided.

51. A view was expressed that the sender and the reci
pient of a specific message should be expressly excluded
from the definition of an intermediary with respect to that
message. In response, it was stated that exclusive defini
tions of sender, recipient and intermediary might be viewed
as departing from the definitions adopted for those terms in
the UNCITRAL Model Law on International Credit Trans
fers. However, it was also stated that, while the Model Law
focused on payment orders, Le., segments of the credit
transfer operation, the approach taken in the uniform rules
should not rely on any such segmentation. Instead, the
uniform rules should focus on the validation of the trans
action concluded between the end points of the transmis
sion chain. Such an approach might lead to minimizing, in
relative terms, the role of intermediaries that were not par
ties to that transaction.

52. Another view was thtit it might prove unnecessary to
include any definition of an "intermediary", depending on
whether it was decided to retain the provisions referring to
an intermediary. After discussion, the Working Group de
cided to take note of the above comments. It was agreed
that these issues would be reconsidered once the specific
provisions that contained a reference to an "intermediary"
had been discussed.

Article 3. Interpretation of the Uniform Rules

53. The text of draft article 3 as considered by the Work
ing Group was as follows:

"(1) In the interpretation of these Rules, regard is to be
had to their international character and to the need to
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promote uniformity in their application and the observ
ance of good faith in international trade.

(2) Questions concerning matters governed by these
Rules which are not expressly settled in them are to be
settled in conformity with the general principles on
which these Rules are based or, in the absence of such
principles, in conformity with the law applicable by the
virtue of the rules of private international law."

Paragraph (I)

54. The Working Group noted, at the outset, that article
3, including paragraph (1), was modelled on article 7 of the
United Nations Convention on Contracts for the Internatio
nal Sale of Goods (hereinafter referred to as the United
Nations Sales Convention). Differing views were expressed
as to whether the article should be retained. One view was
that, while a provision along those lines might be useful in
the context of an international convention, it might be less
relevant in the context of a model law that would eventu
ally be enacted as a piece of national legislation. It was
stated that paragraph (1) only related to the interpretation
of the uniform rules, but it would be the national law en
acting the uniform rules, not the uniform rules, which fell
for interpretation by the national courts, so paragraph (1)
would simply not apply. A concern was expressed that, in
certain countries, such a provision might even be found to
be unconstitutional. It was recalled that a similar provision
had been considered by the Working Group on Internatio
nal Payments in the context of the preparation of the UN
CITRAL Model Law on international Credit Transfers and
that no consensus had been reached as to the inclusion of
the provision in that instrument. It was suggested that the
text of article 3 should be placed between square brackets
for further consideration by the Working Group once a
decision had been made as to the final form that would be
taken by the unifornl rules.

55. The prevailing view was that paragraph (1) should be
retained. It was stated that the paragraph provided useful
guidance for interpretation of the uniform rules by courts
and other national or local authorities. It was stated that
in certain countries, more particularly in federal States, it
was not uncommon for model rules to provide such
guidance, which was aimed at limiting the extent to which
a uniform text, once incorporated in local legislation,
would be interpreted only by reference to the concepts of
local law. Terms such as "commerce" and "trade" were
mentioned as examples of notions the interpretation of
which would be facilitated by paragraph (1). It was also
stated that a provision along the lines of article 3 was being
considered for inclusion in the "Principles for International
Commercial Contracts" currently being prepared by the
International Institute for the Unification of Private Law
(UNIDROIT).

Paragraph (2)

56. There was general agreement that the reference to
"the law applicable by virtue of the rules of private inter
national law" should be maintained only if the uniform
rules were eventually adopted in the form of an internatio
nal convention. In the case of model legislation, such a

reference would become irrelevant since the only law ap
plicable would be that of the State that enacted the model
legislation.

57. It was widely felt that a mere reference to "the gen
eral principles on which these Rules are based" was ob
scure and that the text would need to clarify further what
those general principles consisted of. Several suggestions
were made in that respect. One suggestion was that the
following principles should be listed in paragraph (2): (1)
to facilitate electronic commerce among and within na
tions; (2) to validate transactions entered into by means of
new information technologies; (3) to promote and encour
age the implementation of new information technologies;
(4) to promote the uniformity of law between and within
nations; and (5) to support commercial practices. That
suggestion was objected to on the ground that, while the
suggested principles might constitute acceptable policy
statements to be made in the context of a preamble or com
mentary to the uniform rules, they did not contain legal
principles of the nature expected to be referred to under
draft paragraph (2). Another suggestion was that para
graph (2) might usefully refer to general principles to be
derived from the text of the uniform rules. As to what
such principles might be, it was suggested that, for
example, a principle of interpretation by analogy might
be derived from the listing of techniques in the definition
of a "trade data message". The prevailing view, however,
was that, in contrast with the law of sales, the general prin
ciples of which were commonly known and could be
referred to broadly under the United Nations Sales Conven
tion, the international legal practice with respect to EDI
was too new for its general principles to be commonly
understood.

58. While support was expressed in favour of the dele
tion of paragraph (2), the Working Group, after discussion,
agreed that it might be appropriate for paragraph (2) to
provide guidance to courts and other national and local
authorities as to the legal principles valued by the uniform
rules. It was agreed that further investigation was needed as
to how these legal principles should best be expressed.

Article 4. Rules of interpretation

59. The text of draft article 4 as considered by the Work
ing Group was as follows:

"(1) For the purposes of these Rules, statements made
by and other conduct of a party are to be interpreted
according to that party's intent where the other party
knew or could not have been unaware what the intent
was.

(2) If the preceding paragraph is not applicable, state
ments made by and other conduct of a party are to be
interpreted according to the understanding that a reason
able person of the same kind as the other party would
have had in the same circumstances.

(3) In determining the intent of a party or the under
standing a reasonable person would have had, due con
sideration is to be given to all relevant circumstances of
the case including the negotiations, any practices which



Part Two. Studies and reports on specific subjects 157

the parties have established between themselves, usages
and any subsequent conduct of the parties."

60. The Working Group noted, at the outset, that article 4
was modelled on article 8 of the United Nations Sales
Convention. It was also stated that a provision along the
lines of draft article 4 was being considered for inclusion
in the "Principles for International Commercial Contracts"
currently being prepared within UNIDROIT. The view was
expressed that a provision along those lines might provide
guidance to courts in respect of such issues as the inter
pretation of messages containing errors or the intent of
parties in situations where messages were generated auto
matically by a computer. The widely prevailing view, how
ever, was that the issues addressed by draft article 4 should
be dealt with directly by users of information technologies
in the context of their contractual relationships. It was
also pointed out that, in some respects, the text of draft
article 4 might be difficult to reconcile with that of draft
article 10.

61. After discussion, the Working Group decided to de
lete draft article 4.

Article 5. Variation by agreement

62. The text of draft article 5 as considered by the Work-
ing Group was as follows: .

"Except as otherwise provided in these Rules, the
rights and obligations of the sender and the recipient of
a trade data message arising out of these Rules may be
varied by their agreement."

63. There was general support for the principle of party
autonomy on which draft article 5 was based. Differing
views were expressed, however, as to how the principle
should be implemented in the uniform rules. Under one
view, which supported the wording of the draft article, the
emphasis should be placed on the general principle of party
autonomy, which should prevail unless otherwise expressly
stated by the uniform rules. It was pointed out by the pro
ponents of that view that, in addition to direct agreements
between senders and recipients of trade data messages,
agreements concluded with intermediaries and, in particu
lar, contractual system rules established by network oper
ators would need to be accommodated.

64. According to another view, certain difficulties might
arise if the principle of party autonomy was broadly stated
along the lines of draft article 5. It was stated that the
uniform rules might, to some extent, be regarded as a col
lection of exceptions to well-established rules regarding the
form of legal transactions. It was recalled that such well
established rules were normally of a mandatory nature
since they generally reflected decisions of public policy. A
concern was thus expressed that an unqualified statement
regarding the freedom of parties to derogate from the uni
form rules might be misinterpreted as allowing parties,
through a derogation to the uniform rules, to derogate
from mandatory rules adopted for public policy reasons. It
was thus suggested that, at least in respect of the provi
sions contained in chapter 11, the uniform rules should be

regarded as stating the minimum acceptable form require
ment and should, for that reason, be regarded as manda
tory, unless they expressly stated otherwise.

65. After discussion, the Working Group decided that the
current formulation of article 5 should be placed in square
brackets and that each article of the uniform rules should
be discussed with a view to determining whether parties
should be allowed to derogate from its provisions. It was
agreed that, once the review of the remaining articles of
uniform rules had been completed, the Working Group
would revert to article 5 and decide whether it was possible
to consolidate in a single article dealing with party auton
omy all exceptions to the mandatory nature of the uniform
rules.

Chapter 11. Form requirements

Article 6. Functional equivalent of "writing"

66. The text of draft article 6 as considered by the Work
ing Group was as follows: 5

"(I) Variant A: "Writing" includes but is not limited
to a telegram, telex [, telecopy, EDI message, electronic
mail] and any other trade data message which preserves
a record of the information contained therein and is
capable of being reproduced in [tangible] [human-read
able] form [or in any manner that would be prescribed
by applicable law].

Variant B: In legal situations where "writing" is re
quired [explicitly or implicitly], that term shall be taken
to mean any entry on' any medium able to transmit in
toto the data in the entry, which must be capable of
being [intentionally recorded or transmitted and] repro
duced in human-readable form.

Variant C: Any form of electronic [or analogous]
recording of information is deemed to be functionally
equivalent to writing, provided the information can be
reproduced in visible and intelligible form and provided
the information is preserved as a record.

Variant D: (a) For the purpose of any rule of law
which expressly or impliedly requires that certain infor
mation be recorded or presented in written form, any
form of electronic [or analogous] recording of informa
tion is deemed to be equivalent to writing, provided the
electronic [or analogous] record fulfils the same func
tions as a paper document.

(b) In determining whether a record satisfies the
functions of a writing, due regard shall be had to any
agreement between the parties as to the status of that
recording.

(2) For the purposes of this article, "record" means
a durable symbolic representation of information in

'While the discussion of draft articles 6, 7 and 8 was based on the text
of a note by the Secretariat (AlCN.9IWG.rvIWP.57), the Working Group
also took into consideration the text of a proposal by the delegation of the
United Kingdom of Great Britain and Northern Ireland (see A1CN.9!
WG.IVIWP.58). The text of the proposal is reproduced.
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objectively perceivable fonn, or susceptible to reduction
to objectively perceivable fonn.

(3) The provisions of this article do not apply to the
following situations: [...]"

Paragraph (1)

Variants A and B

67. The view was expressed that both variants, and espe- .
cially variant A, contained useful elements, which should
be considered by the Working Group. For example, it was
stated that the list of communication techniques contained
in variant A might be retained. It was generally felt, how
ever, that both variants A and B attempted to provide an
extended definition of the notion of "writing", an approach
which was thought to be less suitable than the "functional
equivalent" approach taken in variants C and D. After dis
cussion, the Working Group decided to base its delibera
tions on variants C and D.

Variants C and D

68. Considerable support was expressed in favour of
variant C, which was said to establish clearly the character
istics that needed to be fulfilled for a trade data message to
be recognized as the functional equivalent of a "writing".
Variant D was criticized on the grounds that it contained a
general requirement that trade data messages should "fulfil
the same functions" as paper documents, which was vague
and could lead to legal uncertainty. It was also recalled
that, at previous meetings, numerous possible functions of
"Writing" had been identified. It was stated that a provision
along the lines of variant D might be interpreted as estab
lishing a requirement that, in all instances, trade data mes
sages should fulfil all conceivable functions of a writing. It
was generally felt that such an interpretation would result
in the imposition of a more stringent requirement in respect
of trade data messages than currently existed in respect of
paper documents. It was stated that, when establishing a
requirement that certain information had to be presented in
written fonn, legislators generally intended to focus on
specific functions of a "writing", for example, its eviden
tiary function in the context of tax law or its warning func
tion in the context of civil law, and that a need to ascertain
the very function a given fonn requirement was focused on
could lead to legal uncertainty.

69. The view was expressed that additional criteria should
be included in variant C for the purpose of establishing a
test of equivalence to "writing" to be met by trade data
messages. For example, the following criteria were sug
gested: integrity of the data; security of the recording
method against fraud of alteration of the data; durability or
"unalterable" nature of the record. It was stated that, in the
absence of safeguards to ensure the integrity of the data, an
electronic record (in contrast to a paper document) might
be altered inadvertently and that, also in the absence of
safeguards, deliberate alterations that were difficult to de
tect might more easily be made to electronic records; and
since no original could exist, it was more difficult to estab
lish that the information had not been altered unless such
precautions were taken. It was generally felt, however, that

a requirement that infonnation should be presented in writ
ten fonn in and of itself could be described as a rather low
level of fonn requirement that should not be confused with
more stringent requirements regarding, for example, the
presentation of "signed" writings or "original" documents.
Taking into account with the way in which such issues as
integrity of the data and protection against fraud were dealt
with in a paper-based environment, it was generally agreed
that a fraudulent document would none the less be regarded
as a "writing".

70. The Working Group agreed that, in setting out cri
teria for a functional equivalent of paper, the unifonn rules
should focus on the basic notion mentioned in the current
draft of Variant C, i.e., a "record" that was capable of being
reproduced and read. It was generally agreed that the exist
ence of such a record constituted the basic feature from
which all other characteristics or functions of "writing"
were derived.

71. It was generally felt, however, that the structure of
variant C might need to be amended to reflect the purposes
for which the requirement of a "writing" was imposed. It
was suggested that the opening words of variant D might
be combined with variant C. It was felt, however, that the
text of variants C and D needed to be further amended to
make it clear that the notion of a functional equivalent of
"writing" applied not only where an express requirement
existed that a document should be presented in written
fonn but also the cases where certain legal consequences
would nonnally flow from the presentation of a written
document. Various views were expressed as to how such a
result could be obtained. The prevailing view was that the
opening words of variant D, to be combined with variant C,
should read as follows:

"For the purposes of any rule of law which expressly
or impliedly requires that certain infonnation be recor
ded or presented in written fonn, or is predicated upon
the existence of a writing, ...".

72. Several improvements to the text of variants C and D
were suggested. One suggestion was that a reference to
"custom or practice" should be added to the words "For the
purpose of any rule of law" at the opening of variant D.
Another suggestion was that the words "is deemed to be
functionally equivalent to writing" in the text of variant C
should be replaced by the words "complies with that re
quirement". Yet another suggestion concerning variant C
was that, in addition to the words "visible and intelligible",
the words "legible" and "interpretable" should be included
in the draft provision for further discussion by the Working
Group at a later session. In that connection, it was suggested
that, should the word "legible" be retained, appropriate
wording would need to be found to make it clear that the
text was intended to address both the situation where a
record was "human-readable" and the situation where a
record was "machine-readable" only. Yet another sugges
tion was that functional equivalents of writing should "not
require translation or conversion into another medium to
express their meaning" or that functional equivalents should
"be capable of such translation or conversion. A further
suggestion was that the words "upon demand" should be
added at the end of variant C. It was pointed out, however,
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that, should the suggested amendment be retained, there
might be a need to indicate in the provision whose demand
was being considered. It was further suggested that the
terms "computer-based information" should be substituted
for the words "electronic [or analogous] recording of infor
mation", which might cause uncertainty since the notion of
"analogous" to electronic recording was unclear.

73. After discussion, the Working Group requested the
Secretariat to review the formulation of paragraph (1) so as
to take into consideration the suggestions and concerns that
had been expressed.

Paragraph (2)

74. While the view was expressed that it would not be
necessary to define the term "record" as its meaning was
subsumed under the term "trade data message" defined in
article 2, the prevailing view was that a definition of a
"record" was needed. There was strong support in the
Working Group for the view that the definition should be
included in article 2, so as to make the definition applicable
throughout the uniform rules.

75. It was suggested that the word "durable" should be
deleted, since the notion of duration was implicit in the
term "record", and since express reference to durability
raised the question of the length of time a record ought to
be kept. The suggestion was made that, if the word "dura
ble" was deleted, the notion of the duration of a record
could be expressed by adding the words "at a later time" to
the words "susceptible to reduction to objectively perceiv
able form". Another suggestion was to reconsider the word
"symbolic" as it might not adequately cover all information
that should be covered, namely textual, numeric and graph
ic information. Furthermore, the suggestion was made that
the word "perceivable" might be unclear as it did not indi
cate whether information "perceived" should, in addition,
be understandable.

76.· It was suggested that, in defining the word "record",
the Working Group should bear in mind relevant defini
tions proposed by other international organizations, such
as the International Standards Organization. A possible
wording offered for consideration was the following:
'''Record' is data susceptible of accurate reproduction at a
later time".

77. After discussion, the Working Group requested the
Secretariat to review the formulation of paragraph (2) so as
to take into consideration the suggestions and concerns that
had been expressed.

Paragraph (3)

78. It was suggested that the essence of paragraph (3)
should be placed in a footnote or in brackets, so as not to
encourage States to limit the applicability of article 6. In
more general terms, it was also suggested that the uniform
rules should be so drafted that they would not operate as an
invitation to States to limit their applicability. It was gen
erally felt that, in any case, the uniform rules should con
tain a uniform formulation as to the manner in which States

might limit the applicability of the uniform rules. Docu
ments of title, cheques and documents required by com
pany law were mentioned as possible cases to which a
State might wish to refer in a provision along the lines of
paragraph (3).

79. The following language was suggested as an alterna
tive to draft paragraph (3): "Nothing in this article prevents
a State from enacting further requirements concerning
writing, including requirements for the use of a particular
medium". It was observed that such a language would be
appropriate if the uniform rules were to take the form of a
convention, while the current text might be more appro
priate for a model law.

80. After discussion, the Working Group requested the
Secretariat to review the formulation of paragraph (3) so as
to take into consideration the suggestions and concerns that
had been expressed.

Article 7. Functional equivalent of "signature"

81. The text of draft article 7 as considered by the Work
ing Group was as follows: 5

"(1) Where the signature of a person is required by
any rule of law, that requirement shall be deemed to be
fulfilled in respect of a trade data message if

(a) a method is used to identify the sender of the
message and the mode of identification of the sender
is in the circumstances a [commercially] reasonable
method of security against unauthorized messages; or

(b) a method for the identification of the sender has
been agreed between the sender and the recipient of the
message and that method has been used.

(2) In determining whether a method of identification
of the sender of a message is [commercially] reasonable,
factors to be taken into account include the following:
the status and relative economic size of the parties; the
nature of their trade activity; the frequency at which
commercial transactions take place between the parties;
the kind and size of the transaction; the function of sig
nature requirements; the capability of communication
systems; compliance with authentication procedures set
forth by intermediaries; the range of authentication pro
cedures made available by any intermediary; compli
ance with trade customs and practice; the existence of
insurance coverage mechanisms against unauthorized
messages; and any other relevant factor.

(3) The provisions of this article do not apply to the
following situations: [...]".

Paragraph (l)

82. The Working Group agreed that the order of subpara
graphs (a) and (b) should be reversed so as to indicate
more clearly that the method of identification of the sender
primarily depended on the agreement of the parties and that
the test specified in paragraph (a) applied only in the ab
sence of such an agreement.
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83. It was observed that one function of a signature was
to identify the sender and another function was to indicate
the sender's approval of the content of the message. There
was general agreement that both of those functions should
be expressed in article 7(1). The view was expressed that
the concept of "authentication" should be built into the
definition of a functional equivalent of "signature" so as to
make it clear that such a functional equivalent also referred
to a method by which the maker of the message or record
indicated his or her approval of the information contained
therein. It was stated that the concept of "authentication", .
which was commonly used in the context of EDI, addressed
both functions of a signature. It was stated, however, that
the word "authentication" might raise difficulties since it
might not be understood uniformly. It was generally felt
that, should such concepts as "authentication" be used in the
uniform rules, a definition would need to be provided. It
was also felt that possible relationships between such con
cepts as "identification", "authentication" and "authoriza
tion" might need to be clarified.

84. It was suggested that, in formulating article 7, the
Working Group should bear in mind the definition of "sig
nature" contained in article 5(k) of the United Nations
Convention on International Bills of Exchange and Interna
tional Promissory Notes.

85. Various suggestions were made as to the expressions
to be used to describe the test for assessing the reasonable
ness of the method used for identifying the sender and
authenticating the content of a given message. According
to one view, the expression "commercially reasonable" was
suitable since it was readily understandable by business
people. It was noted that the same expression was used in
article 5 of the UNCITRAL Model Law on International
Credit Transfers in an analogous context, and it was stated
that the uniform rules should not depart from that prece
dent. Reservations were expressed, however, as regards the
use of the expression "commercially reasonable". It was
said that the meaning of the term "reasonable" was unclear
and that, in a number of countries, the term was not nor
mally used for purposes of legal interpretation. It was also
said that in other countries, while the term "reasonable"
might be acceptable since courts were used to interpret it in
various contexts, the import of the term "commercial" was
unclear, particularly if the reasonableness of a given
method was to be assessed by reference to "all the circum
stances", which might be expected to be reflective of the
business activity of the parties.

86. Further suggestions were made for expressing the test
to be set out in subparagraph (a). One suggestion was that
the method used for identifying the sender and authenticat
ing the content of a given message should be "appropriate"
or "technically appropriate". Another suggestion was to use
language along the following lines: "a method of authenti
cation is sufficient if it is as reliable as is appropriate in all
the circumstances to the purpose for which a communica
tion was made" and "national law may make provision for
determining which kinds of authentication are appropriate
for particular purposes". With regard to the second part of
that suggestion, a concern was expressed that it would create
obstacles to achieving uniformity. Yet another suggestion,
which found considerable support, was to require the

method to be in conformity with "commercial usage", a
concept that was well understood in national legal systems.
It was observed, however, that, if parties decided to use a
new method of electronic authentication, such a new
method might be regarded as reasonable, while no com
mercial usage might have been developed in relation to that
new method.

87. After discussion, the Working Group decided that the
next draft of paragraph (1) should reflect the above sugges
tions as possible variants.

Paragraph (2)

88. Some support was expressed for paragraph (2),
which was said to provide useful guidance in assessing the
commercial reasonableness of a method of authentication.
In commenting on the substance of the paragraph, sugges
tions were made to reconsider the factors mentioned there
in in particular as to whether they indicated relevant criteria
for the assessment. It was said that, for example, that the
status and relative economic size of the parties and the
existence of insurance coverage should not be listed in the
provision.

89. The prevailing view, however, was that the uniform
rules were not the proper place for enumerating those fac
tors, in particular since paragraph (2) left a broad latitude
as to the influence of the factors on the conclusion to be
reached. It was considered to be more appropriate to leave
such factors as an element of the travaux preparatoires for
possible consideration by authorities implementing the uni
form rules.

Paragraph (3)

90. The Working Group agreed that the substance of
article 7(3) should be presented in the same form as article
6(3) (see above, paragraphs 78-80).

Article 8. Functional equivalent of "original"

91. The text of draft article 8 as considered by the Work
ing Group was as follows: 5

"(1) Variant A: A trade data message sent electron
ically on any medium shall be considered to be an origi
nal with the same evidential value as if it was on paper,
provided that the following conditions are met: origi
nality is attributed to the message by the originator of
the information; the message is signed and bears the
time and date; it is accepted as an original, implicitly or
explicitly, through the addressee's acknowledgement of
receipt.

Variant B: Trade data messages shall not be denied
legal recognition solely as a result of the application of
a requirement that a document had to be presented in
original form.

Variant C: Where it is required by any rule of law
that a document be presented in original form, that re
quirement shall be fulfilled by the presentation of a
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trade data message or in the form of a printout of such
a message if

(a) there exists reliable identification of the origina
tor of the message; and

(b) there exists reliable assurance as to the integrity
of the content of the message as sent and received; or

(c) the sender and the recipient of the message have
expressly agreed that the message should be regarded as
equivalent to a paper original document.

(2) The provisions of this article do not apply to the
following situations: [...]"

Variant A

92. Variant A was criticized on the grounds that it did
not sufficiently focus on the functions performed by origi
nal documents in a paper-based environment. It was also
stated that the text of variant A might result in the applica
tion to trade data messages of a more stringent requirement
than currently existing requirements with respect to paper
originals. After discussion, the Working Group decided to
delete variant A.

Variant B

93. Variant B was also found to focus insufficiently on
the functions of an original. However, considerable support
was given to the approach taken in variant B, which was
found to state a useful principle for enhancing the validity
of electronic transactions. It was felt that, in a number of
countries, a general provision stating that trade data mes
sages should not be denied legal recognition solely as a
result of their electronic form was needed. In that connec
tion, the view was expressed that the notion of "legal
recognition" might need to be clarified, in particular by
comparison with notions such as "validity", "enforceabi
lity", "effectiveness" and "admissibility". The view was
also expressed, however, that a provision along the lines of
variant B might be considered irrelevant if functional equi
valents were provided in the uniform rules for form re
quirements such as the use of "writing", "signature" or
"original".

94. After discussion, it was agreed that a provision along
the lines of variant B should be included in a separate
article and that consideration should be given to broaden
ing the scope of the provision to state that trade data mes
sages should not be denied legal recognition solely as a
result of their electronic form.

Variant C

95. The discussion focused on the purposes for which
there might exist requirements that information be presen
ted in the form of original documents. The view was
expressed that requirements for originals were esta?lished
in respect of: (1) admissibility of documents as eV~dence;

(2) evidential weight of information adduced as eVIdence;
(3) other purposes, e.g., in the context of specific rules
regarding documents of title and other neg?t~able ~nstru

ments. As to the functions performed by ongmals, It was
felt that, while in all instances where an original was

required, the notion of integrity of the information con
tained in the document was essential, the notion of unique
ness of an original also merited consideration in certain
contexts, for example the context of negotiable instru
ments.

96. Based on the above analysis, doubts were expressed
as to whether there existed a real need for a provision
dealing with the notion of an "original" in the uniform
rules, at least at the current stage. It was stated that eviden
tiary issues, whether related to the admissibility or to the
evidential weight of documents, should be dealt with under
article 9. With respect to the specific issues of documents
of title and negotiable instruments, it was stated that specif
ic provisions might need to be prepared in the future but
that such provisions were not currently the main focus of
the uniform rules.

97. The Working Group agreed to resume its discussion
of the issue of "original" at a later stage. It was decided that
a provision along the lines of variant C should be kept in
the uniform rules, but that its text should better reflect the
range of functions performed by an original. The Working
Group also agreed that the order of subparagraphs (a), (b)
and (c) should be modified so as to indicate more clearly
that the agreement of the parties as to what constituted a
functional equivalent of "original" should prevail and that
the test specified in subparagraphs (a) and (b) applied only
in the absence of such an agreement.

Article 9. Evidential value of trade data messages

98. The text of draft article 9 as considered by the Work
ing Group was as follows:

"(1) Variant A: A trade data message shall be admis
sible as evidence, provided it is reduced to a [tangible]
[human readable] form [and provided it is shown that
the message has been generated and stored in a reliable
manner].

Variant B: In any legal proceedings, nothing in the
application of the rules of evidence shall apply so as to
prevent the admission of a trade data message in evi
dence on the grounds that it was generated [electroni
cally] by a computer or stored in a computer.

(2) A trade data message shall have [evidential value]
[the same evidential value as a written document
containing the same data] provided it is shown that the
message has been generated and stored in a reliable
manner.

(3) In assessing the reliability of the manner in which
a trade data message was generated and stored, regard
shall be had to the following factors: the method of
recording data; the adequacy of measures protecting
against alteration of data; the adequacy of the mainte
nance of data carriers; the method used for authentica
tion of the message."

Title

99. It was agreed that the title of article 9 should read
"admissibility and evidential value of trade data messages",
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since article 9 covered both the admissibility of trade data
messages as evidence in legal proceedings and their evi
dential value.

Paragraph (l)

100. There was general agreement in the Working Group
on the principle sought to be stated that trade data messages
should not be denied admissibility as evidence in legal pro
ceedings on the sole ground that they were in electronic
form. It was stated that the principle was important also for
its educational value, even in countries recognizing abso
lute admissibility of evidence. The Working Group then
considered the precise formulation of that principle.

101. Variant A was criticized as being too restrictive,
since it established a number of conditions for trade data
messages to be admitted as evidence in legal proceedings.
It was suggested that variant A could have the unintended
effect of facilitating the exclusion of evidence just because
it was in electronic form. Furthermore, it was said that such
an approach to admissibility would not only unnecessarily
discriminate against trade data messages, but would also
be inconsistent with those legal systems in which all evi
dence was freely admissible. It was added that the uniform
rules should not introduce restrictions to admissibility
of trade data messages that did not exist for paper docu-
ments. .

102. The prevailing view was that variant B contained a
preferable expression of the principle that the form in
which a trade data message was created, communicated or
stored in and of itself should not be determinative of its
admissibility as evidence. Several suggestions of a drafting
nature were made with respect to variant B, which the
Secretariat was requested to take into consideration in pre
paring the next draft of article 9. It was suggested that the
word "solely" should be added before the words "on the
grounds", so as to make it clear that a trade data message
could not be dismissed as evidence merely for being in
electronic form. A hesitation was expressed that such an
addition might raise uncertainty as to whether an objection
to a trade data message could be characterized as being
made on the grounds that the message was in electronic
form and not on other grounds. The suggestion was also
made that, after the words "on the grounds that", the fol
lowing words should be inserted: "that it is a record of a
message transmitted by electronic means, or is a record
generated by computer or in computerized form". It was
stated that the purpose of the first part of the suggested
wording was to cover telecopying and the purpose of the
second part was to make it clear that a system and not a
single computer might be involved.

Paragraphs (2) and (3)

103. The Working Group noted that paragraph (2) was
intended to recognize that trade data messages had evi
dential weight and paragraph (3) was intended to provide
guidance as to how that evidential weight was to be
assessed. Differing views were expressed as to whether it
was necessary or desirable to retain paragraphs (2) and (3).
One view was that paragraphs (2) and (3) should be omit
ted. In line with that view, it was stated that the principle

of admissibility was already covered in paragraph (1) and
that the assessment of the evidential value of trade data
messages should be left to national courts. Furthermore, it
was said that, even though the enumeration in paragraph
(3) of factors to be taken into consideration in the assess
ment of the evidential value of trade data messages was not
exhaustive, the misleading impression could be given that
those factors were the only or the characteristic factors to
be taken into consideration. Another view was that para
graph (2) should be retained as an expression of the prin
ciple that trade data messages have evidential value, but
that paragraph (3) should be deleted, leaving the assess
ment of that value to national courts. Yet another view was
to introduce a proviso making paragraph (2) "subject to
paragraph (3)", so as to make it clear that paragraph (2)
was stating the principle while paragraph (3) was providing
guidance as to the application of the principle.

104. The prevailing view was that the uniform rules
should include provisions containing the essence of the
rules set forth in paragraphs (2) and (3), to the effect that
trade data messages should not be denied evidential value
purely because of their electronic form and that guidance
should be given to courts as to the factors to be taken into
consideration in assessing such evidential value. It was
pointed out that including such guidance would promote
the uniform application of the rules.

105. Views were exchanged as to whether the rule in
paragraph (2) should refer to a comparability between a
trade data message and a written document, as was the case
in the present text of paragraph (2), or whether the provi
sion should assign to the trade data message a specific
evidential value, to be freely assessed by courts. The view
was expressed that one of the main purposes of the uniform
rules should be to elevate trade data messages to the same
position that written documents enjoyed as regards rules of
evidence. It was said that, accordingly, trade data messages
should be presumed to have the same evidential value as
written documents. The prevailing view, however, was that
it was difficult to compare trade data messages with paper
documents in the abstract and to assign an automatic, across
the-board equivalence in evidential weight. It was added
that there was no merit in assigning to a trade data message
the same evidential value as that of a written document
which, in a particular case, might not exist. It was also
observed that, even if such a written document existed,
depending on the circumstances, it could have more or less
evidential value than a trade data message, but not neces
sarily the same value. An alternative wording was
proposed, along the following lines: "The weight to be
given to a message should be the same regardless of the
form in which it was created, stored or communicated".
The proposal did not receive support, in particular since it
referred to the "same" evidential value without indicating
what the word "same" was referring to.

106. The suggestion was made to delete the latter part
of paragraph (2), starting with the word "provided", for
the same reasons that had led to the rejection of variant A
in paragraph (1), which contained similar wording (see
above, paragraph 101). That suggestion did not meet with
support, since it was found that the remaining portion of
paragraph (2) would add nothing new to the principle of
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admissibility already expressed in paragraph (l). In addi
tion, it was observed that the text of paragraph (2) might be
clearer if specific wording were found to encompass the
entire life-cycle of a trade data message. It was felt that the
notion of the life-cycle of a message might generally need
further consideration in the elaboration of the uniform
rules.

107. The Working Group then turned its attention to a
proposal that found general support, to combine para
graphs (2) and (3). The new draft, to be prepared by the
Secretariat, would indicate that electronic messages should
not be rejected because of their form and should provide
guidance as to how the evidential value of a trade data
message ought to be assessed. The following wording was
suggested:

"(2) A trade data message shall be given due eviden
tial weight. In assessing the evidential weight of a trade
data message generated by computer or stored in com
puterized form, regard shall be had to the reliability of
the manner in which it was generated and stored, and
where relevant, the reliability of the manner in which it
was authenticated".

A further suggestion was that, in order to make it abun
dantly clear that a trade data message should not be dis
criminated against for reason of its electronic form, the
words "notwithstanding its electronic form" should be add
ed after the word "shall" in the first sentence of the above
suggested new wording of paragraph (2). Doubts were
expressed as to the proposed additional language since it
would lead to a double mention of electronic form.

108. The Working Group took note of a suggestion that
article 9 should also refer, along the following lines, to
requirements for an electronic message to be admitted as
original: "In any legal proceedings, nothing in the applica
tion of the rules of evidence shall apply so as to prevent the
admission of a trade data message in evidence solely on the
grounds that it is not an original document, if it is the best
evidence that the person adducing it could reasonably be
expected to obtain".

109. Prior to the close of the discussion on chapter 11, the
view was expressed that the title of the chapter, "Form
requirements", was misleading since the chapter referred to
form requirements established regarding written documents
and not to form requirements regarding trade data mes
sages. It was suggested that, if it would prove to be impos
sible to identify and regulate form requirements regarding
trade data messages, the title of the chapter would need to
be reconsidered.

Chapter Ill. Communication of trade data messages

Article 10. [Binding nature] [Effectiveness]
of trade data messages

110. The text of draft article 10 as considered by the
Working Group was as follows:

"(1) A sender [is bound by] [is deemed to have ap
proved] the content of a trade data message [or an

amendment or revocation of a trade data message] if it
was issued by the sender [on its own behalf] or by an
other person who had the authority to bind the sender.

(2) When a trade data message [or an amendment or
revocation of a trade data message] is subject to authen
tication, a purported sender who is not bound under
paragraph (1) is nevertheless [bound] [deemed to have
approved the content of the message] if

(a) the purported sender and the recipient have
agreed to certain authentication procedures;

(b) the authentication is in the circumstances a com
mercially reasonable method of security against
unauthorized trade data messages; and

(c) the recipient complied with the authentication.

(3) The sender and the recipient of a trade data mes
sage [are] [are not] permitted to agree that a purported
sender is bound under paragraph (2) if the authentica
tion is not commercially reasonable in the circumstances.

(4) A purported sender is, however, not bound under
paragraph (2) if it proves that the message as received
by the recipient resulted from the actions of a person
other than

(a) a present or former employee of the purported
sender, or

(b) a person whose relationship with the purported
sender enabled that person to gain access to the authen
tication procedure.

The preceding sentence does not apply if the recipient
proves that the trade data message resulted from the
actions of a person who had gained access to the authen
tication procedure through the fault of the purported
sender.

(5) A sender who is bound by the content of a trade
data message is bound by the terms of the message as
received by the recipient. However, the sender is not
bound by an erroneous duplicate of, or an error or dis
crepancy in, a trade data message if

(a) the sender and the recipient have agreed upon a
procedure for detecting erroneous duplicates, errors or
discrepancies in a message, and

(b) use of the procedure by the recipient revealed or
would have revealed the erroneous duplicate, error or
discrepancy.

[Paragraph (5) applies to an error or discrepancy in an
amendment or a revocation message as it applies to an
error or discrepancy in a trade data message]."

Paragraph (1)

111. The Working Group noted that article 10, including
paragraph (1), was generally patterned on the provisions of
article 5 in the UNCITRAL Model Law on International
Credit Transfers. The question was raised, however, wheth
er the rule in paragraph (1) had the same relevance to trade
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data messages as it did to credit transfers. Differing views
were expressed in this regard. One view was that para
graph (1) could be dispensed with because, at most, it was
limited to a restatement of applicable basic principles of
agency law. It was suggested in this vein that the major
substantive contribution of article 10 was rather to be found
in paragraph (2), and that including paragraph (1) might
suggest distinctions with regard to trade data messages
where none actually existed. It was further queried whether
the matter addressed in paragraph (1) might not be consi
dered as dealt with in article 7.

112. The prevailing view was that the rule set forth in
paragraph (1) was of sufficient importance to trade data
messages to merit retention. The Working Group noted that
the provision was intended to provide greater certainty and
clarity, or even a reminder, in an area that practice had
reportedly shown was most often plagued by uncertainty,
namely, the question when recipients of trade data mes
sages were entitled to rely on the messages. It was sug
gested that by addressing this matter the Uniform Rules
would facilitate the use of ED!. A further reason for retain
ing paragraph (1) that the Working Group regarded as
important was the question of internal consistency between
the Uniform Rules and the UNCITRAL Model Law on
International Credit Transfers. The concern in that regard
was that failure to retain paragraph (1) might erroneously
suggest that some other rule than the obvious one in
paragraph (1) was intended for the case of trade data mes
sages.

113. As regards the precise formulation of paragraph (1),
the Working Group agreed that it would be preferable to
adhere, to the extent appropriate, to the language found in
the analogous provisions in the Model Law on Credit
Transfers. At the same time, it was recognized that the
situations covered by the two instruments were not conter
minous and some adjustment in the terminology to be used
might therefore have to be considered. In particular, it was
decided that the title of article 10 should speak in terms of
the "effectiveness" of trade data messages, rather than in
terms of their "binding nature", and that paragraph (1)
should speak in terms of the sender being "deemed to have
approved" the content of a trade data message. This prefe
rence for the broader terminology reflected that the context
of trade data messages would include documents of non
contractual nature. Subject to these general parameters, the
Secretariat was requested to consider a number of drafting
suggestions, including: that paragraph (1) should make
express reference to the fact that it was subject to para
graph (5); to replace at the end of paragraph (1) the words
"to bind the sender" by the words "to act on behalf of the
sender"; and to add at the end the specification "in respect
of that message".

Paragraph (2)

114. It was observed that paragraph (2) basically dealt
with two kinds of situations in which the purported sender
who was not bound under paragraph (1), might be deemed
to have approved the content of a trade data message. One
was the situation where the parties had an agreement on
authentication procedures to be followed between them;
and another was the situation where no such agreement

existed. Views were exchanged as to how these two kinds
of situations should be treated.

115. One view was that, in light of the fact that party
autonomy was recognized in article 5, there might be no
need to refer to contractual situations in paragraph (2), but
that its scope could be limited to cover only non-contrac
tual cases. Another view, broadly supported, was that con
tractual situations should be clearly distinguished from
non-contractual ones and dealt with in separate paragraphs.
It was suggested that contractual situations, Le., cases in
which there was an interchange agreement, should be dealt
with first, and that the provision should recognize the legal
validity of such agreements. This would cover the majority
of cases involved.

116. As regards the case where there was no agreement
as to the use of authentication procedures, the Working
Group engaged in a discussion of how best to treat the
question of allocation of the burden of proof which parties
would have to bear, with a view to promoting certainty in
the application of electronic commerce, but not to the ex
pense of fairness.

117. One view, which received broad support, was that
paragraph (2) unnecessarily shifted the burden of proof that
would otherwise have to borne by the parties under exist
ing national laws. It was observed that normally the burden
of proof lay with the person who would benefit from the
fact that the purported sender would be deemed to have
approved the message, that is, the recipient. It was added
that shifting the burden of proof to the purported sender
would make users hesitate about using electronic commu
nications. Furthermore, it was said that paragraph (2) in its
present formulation, in particular the word "bound", gave
the impression that an irrebuttable presumption existed in
favour of the recipient, since it would be impossible for the
purported sender to establish the conditions set forth in
paragraph (4) in order to rebut the presumption. It was
argued that the presumption should be open to challenge by
any means and it was agreed that the word "bound" should
be deleted.

118. In support of the allocation of the burden of proof
outlined in paragraph (2), it was observed that the recipient
still had to make out a prima facie case that the message
originated from the purported sender, by establishing that
the recipient had followed agreed or reasonable authentica
tion methods, which he should be expected to be able to
meet since he had control over his authentication proce
dures. The result of the recipient meeting his burden of
proof would be that the purported sender would be deemed
to have approved the content of the message. The purpor
ted sender then would have the opportunity to establish that
the sender was not his agent or a person related to him. It
was observed that such an approach did not constitute a
departure from prevalent rules on burden of necessary
proof and that it promoted use of electronic commerce,
since users could rely on messages being binding. It was
also said that there was no reason to treat the recipient less
favourably than he was treated in the UNCITRAL Model
Law on International Credit Transfers, where, even though
the recipient was typically a bank, that is a party with
ample resources, the burden of proof was on the sender.
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119. To encourage use of EDI other points were made
with regard to paragraph (2). A concern was expressed that
paragraph (2) made reference to authentication without that.
term having been defined. It was observed that reference to
amendment or revocation of a trade data message was not
necessary. In that regard, it was noted that such a reference
was appropriate in the context of article 5 of the UNCI
TRAL Model Law on International Credit Transfers, on
which article 10 was modelled, as the Model Law dealt
with payment orders and their revocation or amendment,
but was unnecessary in the uniform rules, since they dealt
only with trade data messages. It was noted that, in line
with the Working Group's decision on article 7, the word
"commercially" should appear in brackets.

120. In order to address some of the concerns that had
been expressed and to express the prevailing views, word
ing along the following lines was suggested as an alterna
tive to the existing paragraph (2):

"A purported sender who is not deemed to have ap
proved the message by virtue of paragraph (1) or by
virtue of any agreement is deemed to have done so by
virtue of this paragraph if:

(a) the message as received by the recipient resul
ted from the actions of a person whose relationship with
the purported sender or with any agent of the purported
sender enabled him to gain access to the authentication
procedure of the sender; and

(b) the recipient verified the authentication by a
method which was reasonable in all the circumstances".

With regard to the above proposal, the concern was ex
pressed that it appeared to be shifting the burden of proof
to the purported sender. In response, it was observed, that
the burden of proof lay with the recipient, since he had to
prove that the message had been sent by an agent of the
purported sender and that he followed reasonable proce-
dures of 'authentication. .

121. The Working Group requested the Secretariat to
prepare a new draft of paragraph (2), that would continue
to be within square brackets, drawing on the proposed new
wording.

Paragraph (3)

122. Differing views were expressed as to whether para
graph (3) should be retained. One view was that it should
be deleted as unnecessary. In support of that view, it was
pointed out that the provision was not relevant in cases in
which no agreement existed between the purported sender
and the recipient as to the authentication procedures to be
followed. As regards cases in which there was such an
agreement, the utility of the provision was questioned since
such a provision would, if it were permissive, be redundant
of provisions recognizing the legal validity of interchange
agreements, as envisaged, for example, in article 5 and in
the context of the discussion of draft paragraph (2) (see
above, paragraph 115), or, if it were restrictive, contradict
such provisions. As to the restrictive approach, it was said
that it might be necessary with regard to less than reason
able methods of authentication in order to protect the weaker

party from potential abuses of party autonomy by the party
with the stronger bargaining power. In that connection, it
was suggested that it might not be appropriate to refer to
"unreasonable" methods, since the parties usually con
sidered as reasonable whatever they agreed on. After deli
beration, the Working Group decided that a provision
along the lines of paragraph (3) should be included in the
uniform rules, and that no limitation should be imposed by
the uniform rules on the contractual freedom of the parties
as regards the determination of authentication methods.

123. As to the exact formulation of the principle of free
dom of contracts with regard to authentication methods,
there was some difference of opinion. One view was that it
should be included in a special provision such as article 10;
another view was that it should be expressed in a general
provision along the lines of article 5. In support of the latter
view, it was argued that a general provision applicable
throughout the uniform rules would be more appropriate,
since it should be made clear that the courts could not
second-guess any of the parties' agreements. With regard
to the word "commercially", in line with the Working
Group's decision on article 7 (see above, paragraphs 85
87), it was decided that it should appear within brackets.
The Working Group decided to maintain paragraph (3) in
brackets leaving to a later stage the decision as to the exact
location or form of the provision in paragraph (3).

124. The Working Group expressed its understanding
that the principle of contractual freedom of parties was not
intended to override rules of national law preserving in
areas such as taxation matters preferential treatment for
government authorities and creditors in bankruptcy.

Paragraph (4)

125. The question was raised as to whether paragraph (4)
applied to both contractual and non-contractual situations
addressed in paragraph (2). The Working Group noted,
however, that the thrust of paragraph (4) would be incor
porated in the revised version of paragraph (2) as decided
above.

Paragraph (5)

126. The Working Group discussed the question whether
a rule along the lines of paragraph (5) was necessary. One
view was that paragraph (5) should be deleted. In support
of that view, it was observed that paragraph (5) might in
terfere with applicable contract law in several respects; its
language, in particular the word "bound", gave the impres
sion that it dealt with the legal effects of a trade data mes
sage and legal responsibility for restitution or expectation
damages. Furthermore, it was said that paragraph (5) shift
ed the burden of proof of erroneous messages to the sender
and, in the absence of any agreed procedure, might have
the unintended effect of altering an existing duty of care
imposed on the recipient under applicable law. In addition,
it was said that paragraph (5) was not complete to the
extent that it did not cover cases where there was no agree
ment as to the procedures to be followed in case of errors,
or cases where senders had an agreement on procedures for
detecting errors with third parties, such as intermediaries,
and errors were due to such third parties.
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127. The countervailing view, which received broad sup
port, was that paragraph (5) should be maintained. In
support of that view, it was pointed out that paragraph (5)
was not intended to deal with the legal effect of a trade
data message, including questions such as liability for resti
tution or expectation damages or formation of contract;
rather, the proposed paragraph (5) was intended to state the
general rule that a message, as regards its contents, was
effective as received and to identify the exceptions to that
rule.

128. In order to address the concerns expressed, several
formulations were suggested: "If a message is to be given
effect, it is to be given effect as received by the recipient";
another formulation was "Where a sender is deemed to
have approved a message under this article, the content of
the message as received shall control"; another suggestion
was "The fact that a message is deemed to be effective as
that of the sender does not impart legal significance to that
message. Whether the message is to be given legal signifi
cance is to be determined by other law". With regard to
that suggestion, it was observed that it might cause confu
sion to the extent it suggested that there was always an
underlying transaction separate from the communication of
the message.

129. It was also suggested that exceptions to the general
rule could be covered by language along the following
lines: "Where a trade data message contains an error or
is an erroneous duplicate of an earlier message, a sender is
not deemed to have approved the content of the message
by virtue of this article in so far as the message was erro
neous, if the recipient was aware 'of the error or the error
would have been apparent, had the recipient used reason
able care or any agreed procedure of verification". It was
observed that there was no reference in the proposal to
discrepancies, since the notion of an error would include
discrepancies.

130. The Working Group requested the Secretariat to re
draft paragraph (5), drawing on the suggested language, so
as to emphasize that a message should be effective as re
ceived and that the recipient should take reasonable steps to
ensure that the message had not been altered. It was agreed
that the provision should avoid using language that might
include the notion of "mistake" or "error" in contract and
that might erroneously suggest that the provision dealt with
the legal effects of a message.

131. With regard to the wording in square brackets at the
end of paragraph (5), the Working Group decided to main
tain it in square brackets, since it was recognized that,
although the main subject of the uniform rules was the
trade data message, there might be a need for correction
messages.

132. At the conclusion of the discussion on paragraph
(5), the point was raised that the Working Group might
wish to consider the security issues arising when there
was a change in intermediaries. The Working Group de
cided that that question might be better dealt with in arti
cle 15.

Article 11. Obligations subsequent
to transmission

133. The text of draft article 11 as considered by the
Working Group was as follows:

"(1) This article applies when:

(a) senders and recipients of trade data messages
have agreed on the use of acknowledgements of receipt
of messages;

(b) the use of acknowledgements of receipt of mes
sages is requested by an intermediary;

(c) the sender of a trade data message requests an
acknowledgement of receipt of the message in the mes
sage or otherwise.

(2) Any sender may request an acknowledgement of
receipt of the message from the recipient.

(3) Variant A: [The recipient of a message requiring
an acknowledgement shall not act upon the content of
the message until such acknowledgement is sent.] [The
recipient of a message requiring an acknowledgement
who acts upon the content of the message before such
acknowledgement is sent does so at its own risks.]

(4) If the sender does not receive the acknowledge
ment of receipt within the time-limit [agreed upon, re
quested or within reasonable time], he may, upon giving
prompt notification to the recipient to that effect, treat
the message as null and void.

Variant B: An acknowledgement, when received
by the originating party, is [conclusive] [presumptive]
evidence that the related message has been received
[and, where confirmation of syntax has been required,
that the message was syntactically correct]. [Whether a
functional acknowledgement has other legal effects is
outside the purview of these Rules.]".

Title

134. It was recalled that, at previous sessions, the Work
ing Group had decided that the uniform rules should
impose no obligation to use functional acknowledgements.
It was also recalled that the use of such a procedure
might, in certain circumstances, be found to be exces
sively costly and that, in any event, the decision as to the
use of functional acknowledgements was a business deci
sion to be made by users of trade data messages. In that
connection, the view was expressed that the whole of
article 11 should be deleted. The prevailing view, how
ever, was that the article should be retained in view of the
earlier decision made by the Working Group that the uni
form rules should encourage the use of functional ac
knowledgements and also in view of the fact that a default
rule might be needed for situations where no previous
agreement had been entered into by the parties on the
subject of acknowledgement. It was generally agreed that
the title of article 11 should contain no indication of an
"obligation", but merely refer to "functional acknowledge
ment".
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Definition of "functional acknowledgement"

135. Various views were expressed regarding the content
of the notion of "functional acknowledgement". The view
was expressed that the possible link between the notion of
"functional acknowledgement" and any procedure of "au
thentication" might need to be clarified. It was also stated
that any provision dealing with issues of functional ac
knowledgements would need to indicate clearly whether
any disclosing of the information contained in the trade
data message was implied in the context of the acknow
ledgement procedure. It was generally agreed that the type
of procedure envisaged as a "functional acknowledgement"
was merely intended to prove the juridical fact that a given
message had been received and that such a procedure
should imply no disclosure of the content of the message.
Rather, "functional acknowledgement" should be regarded
as an equivalent of procedures used in the context of reg
istered mail.

136. It was suggested that a definition of the term "func
tional acknowledgement" should be provided in the uni
form rules, possibly in article 2. With respect to the possi
ble content of such a definition, it was generally felt that,
in the absence of specific contractual obligations as to the.
form of an acknowledgement, the recipient of a trade data
message who was requested to acknowledge receipt should
be allowed to do so by various means, and not necessarily
through the issuance of a formal "functional acknowledge
ment" message. For example, it was stated that the conduct
of the recipient of a purchase order who, in response, is
sued a shipment notice, might be equated to issuance of a
functional acknowledgement. It was also suggested that the
case where notice of receipt of a message was automati
cally given by the information system of the recipient
should be equated to the issuance of a formal "functional
acknowledgement" message. It was generally agreed that,
should a definition of "functional acknowledgement" be
contained in the uniform rules, it should accommodate the
above views and suggestions. As a possible alternative to a
formal definition, it was suggested that article 11 might
contain indications as to how a .functional acknowledge
ment might be given. The following wording was sug
gested:

"Acknowledgement of receipt of a trade data mes
sage may be provided by:

(1) issuance of a technical message called a 'functional
acknowledgement' ;

(2) automatic confirmation of receipt of the trade data
message; or

(3) a response message that would only be generated
by receipt of an earlier message."

Paragraph (1)

137. A question was raised as to whether subparagraph
(b) encompassed the situation where an acknowledgement
was requested by "system rules" that might be established
for the operation of a value-added network. It was sugges
ted that express mention should be made in the paragraph
that the use of functional acknowledgement could result
from such "system rules", which were said to be commonly
used in practice. A contrary view was that the uniform

rules should not allow intermediaries to impose acknow
ledgement requirements on their own behalf. It was sug
gested that the words "on behalf of recipients of messages"
should be added at the end of subparagraph (b). The pre
vailing view, however, was that the uniform rules should,
to the extent possible, avoid dealing with the contractual
relationships between value-added networks and their
users.

Paragraph (2)

138. The Working Group agreed to delete paragraph (2)
since the idea expressed in that paragraph was already
implicit in paragraph (1).

Variant A

Paragraph (3)

139. The first sentence of paragraph (3) in variant A was
criticized on the grounds that it would create an obligation
for the recipient of a message not to act until an acknowl
edgement was sent. In addition, it was stated that the con
sequences for the failure to fulfil such an obligation were
not spelled out. It was generally agreed that the sentence
should be deleted.

140. The second sentence of paragraph (3) in variant A
was criticized as being too vague and also on the grounds
that it did not specify what consequences might flow from
the risk taken by the recipient of a message who acted
before an acknowledgement was sent. However, support
was also expressed in favour of the draft prov~sion. It was
stated that other rules of contract law would determine the
consequences to be attributed to the conduct of the recipi
ent and that the draft provision was reflective of the current
legal situation in many countries. It was generally felt that,
should a provision along the lines of the second sentence of
paragraph (3) in variant A be retained, it should be com
bined with draft paragraph (4).

Paragraph (4)

141. Support was expressed in favour of the default rule
contained in draft paragraph (4) for the reason that, in the
absence of a more specific agreement, it provided certainty
as to the allocation of risks between the sender and the
recipient in situations where a requested acknowledgement
was not received by the sender. However, the provision
was objected to on the ground that it might affect the law
otherwise applicable to contractual relationship. It was also
stated that the draft provision overly simplified a poten
tially complex range of situations where the consequences
of the non-issuance of an acknowledgement might vary
according to other applicable rules of law. It was generally
agreed that the interpretation of a· provision along the lines
of draft paragraph (4) should not allow the recipient to
deprive a message from legal effectiveness, for example a
message notifying the termination of a contract, simply by
refusing to issue a functional acknowledgement.

142. It was suggested that the wording of draft paragraph
(4) was too broad and that the scope of the provision needed
to be restricted to situations where the sender had given
prior notice to the recipient that a message might be regarded
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as null and void in the absence of an acknowledgement.
The following wording was suggested:

"If, on or before transmitting a trade data message, or
by means of that trade data message, the sender has
requested an acknowledgement and stated that the mes
sage is to be of no effect until an acknowledgement is
received, the recipient may not rely on the message, for
any purpose for which he might otherwise seek to rely
on it, until an acknowledgement has been received by
the sender.

Where the sender has not requested that the acknow
ledgement be in a particular form, any request for an
acknowledgement may be satisfied by any communica
tion sufficient to indicate to the sender that the message
has been received."

It was stated, however, that, should the effect of paragraph
(4) be limited to the situation where the sender had given
prior notice to the recipient, difficulties might arise, at least
in the context of the use of the most advanced EDI tech
niques, since standard messages contained no field for
mentioning such a prior notice.

143. It was suggested that, in the text of paragraph (4),
the words "as null and void" should be replaced by the
words "as though it had never been received".

Variant B

144. The substance of the provision was found to be
generally acceptable. It was decided that, in the preparation
of the next draft of article 11, the Secretariat should com
bine the substance of variant B wi.th elements of variant A,
so as to take into consideration the suggestions and con
cerns reflected above.

Article 12. Formation of contracts

145. The text of draft article 12 as considered by the
Working Group was as follows:

"(1) A contract concluded by means of trade data mes
sages shall not be denied legal [validity] [recognition]
[and parties to that contract may not contest its validity]
on the sole ground that the contract was concluded by
such means.

(2) A contract concluded by means of trade data mes
sages is formed at the time [and place] where the mes
sage constituting acceptance of an offer is received by
the recipient."

Paragraph (1)

146. Differing views were expressed as to whether a rule
along the lines of paragraph (1) was necessary. One view
was that paragraph (1) should be deleted. In support of that
view, it was said that the provision might interfere with the
applicable law on matters of formation of contract, an area
which should be left to the applicable law. In addition, it
was observed that such a provision was unnecessary since
the subject was already appropriately covered in articles 6
and 7, to the extent that those articles dealt with fulfilment
of requirements for a written and signed document. Fur
thermore, it was argued that a trade data message was

merely a means of communication, that contracts were
concluded by exchange of offer and acceptance, either or
both of which might be made by electronic means and that
the contract existed regardless of the way by which the
offer and the acceptance were communicated. Provided
that offer and acceptance might be made electronically, it
was stated that it would be redundant to refer to contract.
A question was also raised as to the appropriateness of
including a provision on formation of contract, while elec
tronic means of communications were used not merely for
the conclusion of contracts but also for a variety of other
purposes, for example, the implementation of international
payments.

147. The prevailing view, however, was that, for a
number of reasons, paragraph (1) should be retained. It was
pointed out that paragraph (1) was not intended to interfere
with rules of applicable law on the formation of contract,
but rather was meant to make it clear that a contract should
not be denied legal validity merely because it was conclu
ded by electronic means. Furthermore, it was added that the
rule contained in paragraph (1) was not recognized in all
legal systems, and that its importance might justify some
minimal interference with formation of contracts· rules of
some other countries which had relevant rules to cover the
formation of contracts by electronic means. It was noted
that such a rule would, therefore, be responsive to the call
from the trading community for increased legal certainty or
reliability as to the conclusion of contracts by electronic
means. The Working Group noted that articles 6 and 7 only
dealt with writing and signature and that they did not pro
vide a rule protecting the effectiveness of transactions as a
whole against objections relating to electronic form.

148. As to the exact formulation of paragraph (1), sev
eral concerns were expressed. One concern was that it was
contradictory to state that a contract was "concluded" and
that it "should not be denied legal [validity]". The view
was expressed that if a contract was concluded, it could not
be denied legal validity. Another concern was that the
present formulation of paragraph (1) might cause confusion
as in most languages "conclusion" was identified with "for
mation" of contract. In order to address those concerns, it
was suggested that such terms as "transaction" or "agree
ment" should be substituted for the word "contract". A
concern was also expressed that the use of the expression
"on the sole ground" would not provide sufficient clarity as
to whether various possible types of objections could be
characterized as objections "on the sole ground" of elec
tronic form. It was suggested that the formulation might
also have the unintended effect of disturbing other formal
requirements that might apply, such as a requirement that
a contract should be sealed. Yet another concern was that
the negative formulation of paragraph (1) might give the
impression that there was some uncertainty as to whether a
contract could be concluded electronically. In order to ad
dress that concern, it was suggested that paragraph (1)
should be formulated in a positive way. Another suggestion
was that paragraph (1) should state that a transaction con
cluded by electronic means should not be denied legal
validity (enforceability) on the sole grounds that it was
concluded by electronic means or without human inter
vention. With regard to that proposal, it was observed that
an electronic communication could not ultimately be
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described as lacking human intervention, since there still
always had to be an intervention of human will, if not with
regard to a particular message, at least to extent that the
computers were programmed by human beings.

149. The Secretariat was requested to review the formu
lation of paragraph (1) so as to take into account the con
cerns that had been expressed concerning the need to avoid
crossing into areas governed by contract law.

Paragraph (2)

150. The Working Group considered the question wheth
er paragraph (2) should be retained, in particular since it
appeared to deal with matters central to contract law. In
support of retention of paragraph (2), at least to the extent
that it dealt with the time, but not with the place, of con
clusion of contracts, it was said that it was useful to estab
lish the rule that a contract would be concluded by elec
tronic means at the time of receipt of the message
constituting acceptance. It was said that such a rule, which
would reflect the particular needs of the ED! setting and
the fact that receipt was relatively easy to demonstrate in
the EDI context, would be useful in particular for those
countries which had a different rule about the time of con
clusion of contracts, other than a rule geared to the receipt
of the acceptance.

151. The prevailing view, however, was that paragraph
(2) should be deleted. It was said that paragraph (2) was
unnecessary since both international instruments and do
mestic law dealt sufficiently with the matter of the time and
place of conclusion of contracts. Furthermore, paragraph
(2) was objected to on the grounds that, to the extent that
it adopted the theory of reception of the acceptance with
regard to the conclusion of contracts, it was overly general
and would interfere with applicable rules on formation of
contracts. It was generally felt that the uniform rules should
confine themselves to establishing a rule as to the time of
receipt of trade data messages, a matter dealt with in article
13. However, so as to facilitate a possible further con
sideration of the matter dealt with in paragraph (2), the
Working Group decided to retain paragraph (2) in square
brackets.

Article 13. Receipt of trade data messages

152. The text of draft article 13 as considered by the
Working Group was as follows:

"A trade data message is received by its recipient

Variant A: at the time when it [reaches] [enters] [is
made available to and is recorded by] the [computer
system] [mailbox] [address] of [or designated by] the
recipient.

Variant B: (a) at the time when the message is re
corded on the computer system directly controlled by
the recipient in such a way that it can be retrieved; and

(b) at the place where the recipient has its place of
business."

153. A general question was raised as to the necessity of
including in the uniform rules a provision along the lines of

article 13 since it might be considered that questions of
time and place of receipt were already adequately covered
by applicable national law. It was suggested in this vein
that, if the intent was to clarify rules of law, it might be
sufficient to give direction as to where in systems of appli
cable law answers might be found to questions of time and
place of receipt. The view was expressed that the utility of
the present version of article 13 was limited since it risked
providing overly general and simplified solutions to com
plex questions requiring more nuanced solutions. While
agreeing that the text before it required further develop
ment, the Working Group, however, was generally of the
view that, due to the new technological and practical char
acteristics presented by EDI, and the negative effect on the
use of ED! of disparity of national laws, it would be advi
sable to include some type of provision on the time of
receipt of a trade data message so as to ensure the level of
legal certainty required to facilitate electronic commerce.
For the same reasons, some support was also expressed for
the inclusion of a rule on the place of receipt.

Time of receipt

154. As regards the point of time when a trade data mes
sage is to be considered received, the Working Group had
before it two variants that fixed that point at different stages
in the life-cycle of a trade data message. It was generally
felt that the existing formulation in article 13, irrespective
of which variant were taken, needed to be considered fur
ther taking into account the peculiar features of exchange
of messages in the EDI environment. In particular, the at
tention of the Working Group was drawn to the possibility
that the concept of "reaching" or "entering" the computer
system of the recipient, a notion found in variant A, and the
notion of "recording" on the recipient's computer system,
as described in variant B, were insufficient to take into
account the various stages and possible difficulties that
might occur in the transmission and receipt of trade data
messages. Those stages included dispatch, receipt, entry,
recording, possibly translation, retrieval by the recipient
and "reading" or taking note of the content of the message
by the recipient. It was noted that at various of those stages,
the possibility of problems existed and that possibility had
to be taken into account in formulating the rule. Such prob
lems included, for example, that the memory of the recipi
ent's computer might be full, thus preventing entry or re
cording of the message, that the recipient's system might
be inoperative due to power failure, or as simple a problem
as a lack of paper in the recipient's telecopy machine. The
question was also raised as to whether it might not be
necessary to consider fixing different points of time, de
pending upon the type of technology being used for the
transmission of the trade data message. A final observation
of a more general character was that it would be useful to
make it clear in the chapeau of article 13 that the provision
was intended to serve as a default rule and was therefore
subject to contractual autonomy.

155. The Working Group then exchanged views as to
which particular point in time or stage in the above
described life-cycle of the trade data message should be
used to fix the time of receipt. One view, based on variant
A, was that the point of time should be when the message
reached the information system of the recipient. It was
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suggested that such a rule would appropriately reflect the
different spheres of control of the sender and recipient and
would thus establish an appropriate allocation of risk. Fur
ther observations were made directed at the possible need
to include in the rule additional precision, in particular to
reflect that the risk of the recipient's system not function
ing properly should be within the sphere of the recipient.
One suggestion in this direction was drawn along the fol
lowing lines, combining elements of both variants A and B:

"A trade data message is received by its recipient at the
time when the message entered the information system
controlled by the recipient in such a way that it can be
retrieved by the recipient, or could be retrieved if the
recipients information' system were functioning pro
perly."

156. Another suggested reformulation read as follows:

"A trade data message is received by its recipient at the
time when the message enters the information system
controlled [or chosen] by the recipient in such a way
that it can be retrieved by the recipient or when the
message could have entered the information system and
been retrieved if the recipient's information system had
been functioning properly."

157. As regards the problem that may arise when a trans
mission cannot be completed due to the inability of the
recipient's system to receive messages, the question was
raised whether for such cases the uniform rules should
establish a procedure for a minimum number of attempts.
It was further questioned whether in such cases, in particu
lar the case where the storage capacity of the recipient's
computer was full, the message might be deemed received.

158. It was pointed out that the words "controlled by the
recipient" found in the reference in variant B to the recipi
ent's computer system might be too narrow, since it might
very well be that the recipient received messages in a sys
tem that was not under its control, but was merely nomina
ted by the recipient. It was suggested in that light that a
preferable expression might involve a word such as "des
ignated". It was also suggested that, rather than referring to
the recipient's computer system, it might be preferable to
use a more general expression such as "facility".

159. Another possible complexity that was highlighted
concerned the various ramifications that might be raised by
the fact that in the EDI context the "reading" or legibility
of a message was not as straightforward a matter as in the
traditional paper-based environment. It was generally
agreed that the rule should be framed so as to exclude the
possibility that the recipient could defeat the transmission
of the message by ignoring it or refusing to read it. At the
same time, however, it was recognized that there might be
circumstances that might require additional steps to be
taken after arrival of the message in order to achieve legibi
lity. For example, the message might have to be translated,
decoded or deciphered. The concern was expressed that in
such a case the time of receipt should not be subject to the
whim of or delay caused by the recipient in taking those
additional steps. It was suggested that a proper balance
taking such circumstances into account might be a twin
formulation based on the message reaching the system of

the recipient and being accessible or retrievable. The view
was expressed that such a formulation would also take into
account the possibility that a message would have to be
reformatted, translated or processed in some other way by
an intermediary, prior to becoming accessible to the recipi
ent. Another proposal to deal with such cases was to pro
vide that, if the message was not accessible in a manner
visible or intelligible to the recipient, the time of receipt
would be deemed to be the earliest reasonable point of time
that it would be so accessible.

Place of receipt

160. Reservations were expressed as to the necessity and
advisability of including a rule on place of receipt, as sug
gested in subparagraph (b) of variant B. Those reservations
were based on the view that a default rule was unnecessary
on the question of place, since it was a matter that could be
readily resolved either by contract or in accordance with
the applicable law, pursuant to which courts would be likely
to focus on a variety of relevant factors rather than being
guided solely by the location of the recipient's computer. It
was pointed out in this regard that the question of place of
receipt was generally governed by national law as well as
by international instruments, in particular the United Na
tions Sales Convention. It was also stressed that the general
rule set forth in the draft text could not be assumed to be
appropriate for all cases.

161. In response to those reservations and concerns, it
was stated that a principal reason for including a rule on
place would be to address a circumstance characteristic of
electronic commerce that might not necessarily be treated
adequately under existing domestic or international law,
namely, that very often the information system of the reci
pient where the message was received or from which the
message was retrieved was located in a jurisdiction other
than that in which the recipient was located. The rationale
behind the provision therefore was to ensure that the loca
tion of an information system would not be the dispositive
element, but rather that there should be some reasonable
connection between the recipient and what was deemed to
be the place of receipt, and that that place could be readily
ascertained by the sender. It was also noted that the rule on
place of receipt, as in the case of the rule on time of receipt,
was intended to be a default rule subject to contrary con
tractual agreement, and that it was meant to cover also the
wide range of transactions falling under domestic and inter
national laws governing sales transactions.

162. As to the precise formulation of a rule on place, a
question was raised as to the extent to which it would ac
tually be possible to separate, as was apparently attempted
in the existing text, the question of time from the question
of place. It was pointed out in this regard that the notion of
a particular point of time of receipt would necessarily have
to be linked to a particular place. It was suggested that this
problem might be solved by replacing in the chapeau the
words "a trade data message is received" by the words Ha
trade data message is deemed to be received". As regards
the case where the recipient had more than one place of
business, it was suggested that the rule might refer to the
place with the closest relationship to the transaction con
cerned. To address the concern that the rule on place



Part Two. Studies and reports on specific subjects 171

should not be overly general, it was suggested that the
unifonn rules might simply provide that the place of receipt
was not necessarily the place where the recipient's com
puter was located, or where the message was stored or
recorded.

163. After deliberation, the Working Group, without fi
nally deciding on the content of article 13, requested the
Secretariat to revise the provision, taking into account the
comments and observations that had been made, and in
cluding a default rule concerning place of receipt.

Article 14. Recording and storage
of trade data messages

164. The text of draft article 14 as considered by the
Working Group was as follows:

"(1) Variant A: This article applies where records
are required to be kept by applicable legislation or regu
lation or by any contractual provisions.

Variant B: Subject to any contrary requirement in
legislation, where a requirement exists with respect to
the retention of records, that requirement [shall] [may]
be satisfied if the records are kept in the form of trade
data messages provided that the requirements contained
in paragraphs (2) and (3) of this article are satisfied.

(2) Trade data messages shall be stored by the sender
in the transmitted fonnat and by the recipient in the
fonnat in which they are received.

(3) Electronic or computer records of the messages
shall be kept readily accessible and shall be capable of
being reproduced in a human readable form and, if re
quired, of being printed. Any operational equipment re
quired in this connection shall be retained."

Paragraph (1)

165. While there was no strong feeling in the Working
Group for either variant A or B, variant A was criticized
for appearing to introduce requirements additional to those
existing under the applicable law or by virtue of contractual
arrangements. Variant B was preferred, since, although it
raised a number of questions, it was more descriptive of the
operational context. Several suggestions of a drafting na
ture were made with regard to variant B. The view was
expressed that the expression "subject to any contrary re
quirement" was inappropriate, since the purpose of the
paragraph was precisely to overcome requirements that
records be kept in a paper fonn. Another view was that the
expression "subject to any contrary requirement" was un
clear, since legislation could be unfriendly to EDI without
necessarily being "contrary". Preference was expressed for
the word "shall" within square brackets. As to the words
"in the fonn of trade data messages", it was observed that
they might give the mistaken impression that trade data
messages were a fonn in which information might be kept,
and not the infonnation itself.

Paragraph (2)

166. The concern was expressed that, to the extent para
graph (2) established a duty to store trade data messages, it

introduced an unjustified departure from nonnal practice.
Furthennore, it was said that paragraph (2) raised a number
of questions. One question was how messages should be
stored. Another question was who would have access to the
stored messages, i.e., the sender, the recipient, some other
third party or the public in general. That question was said
to raise issues of confidentiality and data protection, issues
of public law that implicated questions of constitutional,
administrative and penal law. In that regard, it was said that
the unifonn rules should confine themselves to private law
issues and should make it clear that, as regards matters of
private concern, there should be confidentiality. In light of
those observations, it was suggested that paragraph (2)
should not introduce a duty to store messages, but that the
matter should rather be left to the discretion of the parties.
It was suggested that that result could be achieved by re
placing the word "shall" with the word "may". Another
concern was that the present fonnulation of paragraph (2)
was not sufficient, in order to ensure the integrity of the
message. In order to address that concern, it was suggested
that the words "unaltered and securely" should be added
after the word "stored". Yet another concern was that para
graph (2) might not be workable in relation to certain
existing telecopy systems.

Paragraph (3)

167. It was suggested that the notion of accessibility and
intelligibility of the message should be emphasized in para
graph (3). Differing views were expressed as to the duty to
preserve the equipment needed for the retrieval and repro
duction of messages. One view was that such a duty should
be established, since the maintenance of the equipment was
an important condition for the possibility to retrieve and
reproduce messages. Another view was that such a duty
was too onerous and should not be established.

168. While no decision was taken as to whether the duty
envisaged in the last sentence of draft paragraph (3) was
one that the uniform rules should establish, it was generally
felt that the words "Any operational equipment [...] shall
be retained" were inappropriate, since they created the
impression that the user of a given equipment was under an
obligation to immobilize and physically retain all equip
ment. It was suggested that the notion of "availability" was
preferable to that of "retention" of any operational. equip
ment. The Working Group requested the Secretariat to re
vise article 14 taking into account the comments and obser
vations that had been made.

[Article 15. Liability}

169. The text of draft article 15 as considered by the
Working Group was as follows:

"[(1) Each party shall be liable for damage arising di
rectly from failure to observe any of the provisions of
the unifonn rules except in the event where the party is
prevented from so doing by any circumstances which
constitute an impediment beyond that party's control
and which could not reasonably be expected to be taken
into account at the time when that party engaged in
sending and receiving EDI messages or the consequen
ces of which could not be avoided or overcome.
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(2) In no event shall either party be liable for special,
indirect, or consequential damage.

(3) If a party engages any intermediary to perform
such services as the transmission, logging or processing
of a message, the party who engages such intermediary
shall be liable for damage arising directly ftom that in
termediary's acts, failures or omissions in the provision
of the said services.

(4) If a party requires another party to use the services
of an intermediary to perform the transmission, logging
or processing of an EDI message, the party who requires
such use shall be liable to the other party for damage
arising directly from that intermediary's acts, failures or
omissions in the provision of the said services.]"

Article 15 as a whole

170. The view was expressed that article 15 as a whole
should be deleted, since the uniform rules did not seem, at
least at this stage, to introduce duties additional to those
existing under the applicable law and the contractual ar
rangements of the parties. Some support was expressed for
the retention of article 15. It was suggested that at this stage
it would be premature to answer in a definitive manner the
question whether the uniform rules would establish new
duties for the parties. In that regard, it was said that articles
10, 11 and 14 might introduce such duties, a possibility
which it was too early to fully assess.

Paragraph (1)

171. The view was expressed that paragraph (1) of arti
cle 15 should be deleted. It was noted that in principle two
types of liability would be possible, Le., no-fault liability
and liability for fault. In that regard, it was questioned why
a non-fault liability regime of the type in paragraph (1)
should be adopted. It was added that a liability regime
based on fault was not necessary either, since, as already
mentioned, the uniform rules did not create any statutory
duties for the parties. As to contractual duties, it was ob
served that they raised problems relating to the underlying
transaction, which should be left to the applicable law and
the contractual arrangements of the parties.

172. Some support was expressed for the retention of
paragraph (1) of article 15. It was stated that such a rule
was necessary so as to avoid application of disparate na
tional laws, a situation that might be an obstacle to legal
certainty and, therefore, to the use of ED!. Furthermore, it
was observed that a rule on liability might prove to be
useful in view of the risk that courts might award damages
disproportionate to the amounts involved in trade data
messages, a risk that was said to be a serious source of
concern and an obstacle to electronic commerce.

Paragraph (2)

173. One concern was that paragraph (2) might cause
confusion since it used terms such as "special, indirect, or
consequential damages", terms that had little if any mean
ing in a number of legal systems. Another concern was that
paragraph (2), to the extent it appeared to exclude liability
even for intentional acts and gross negligence, was depart
ing without reason from what was considered to be the

normal rule in most legal systems. In light of the concerns
expressed, it was suggested that, even if paragraph (1) of
article 15 were retained, paragraph (2) should be deleted.

Paragraph (3)

174. It was pointed out that paragraph (3) raised a
number of questions. One question was what was the basis
of liability of a party which has engaged a intermediary for
damage caused by the intermediary, breach of duty of care
or warranty. Another question was to whom was the party
which engaged an intermediary liable; it could be inferred
that it was the other party, but, it was said that such a rule
might be unreasonable in cases where the same inter
mediary was engaged by both parties or where the decision
as to which party would engage an intermediary was for
tuitous. Yet another question was whether the obligation of
the party which engaged an intermediary was primary or
secondary to the liability of the intermediary, that is,
whether the other party could claim directly from the party
which engaged the intermediary, or only after such a claim
had been made, without success, against the intermediary.

Paragraph (4)

175. The view was expressed that paragraph (4) was un
necessary. It was said that the fact that it applied to cases
in which one party required the other party to engage an
intermediary indicated that a contract had been concluded
between the parties, which would normally deal with the
question of liability.

176. At the conclusion of the discussion, a concern was
expressed that continued retention of article 15, despite the
fact that at present the uniform rules did not seem to estab
lish new duties the violation of which could trigger liab
ility, might give the mistaken impression that new duties
were being established. Attention was drawn to the risk
that this might discourage consideration of the uniform
rules. However, the Working Group decided to retain arti
cle 15, in square brackets, so as to facilitate consideration
at a later stage of the matter whether a provision along the
lines of article 15 was finally justified. The Secretariat was
requested to prepare a revised draft of article 15, taking
into account the various suggestions and concerns that had
been expressed.

Ill. FURTHER ISSUES TO BE CONSIDERED

177. The Working Group discussed whether further is
sues should be dealt with in the uniform rules. With respect
to a suggestion contained in the note by the Secretariat (N
CN.9/WG.IV/WP.57) that the question of liability of third
party service providers might need to be discussed, it was
generally felt that, while the question might need to be
taken up at a later stage in the light of future developments
of EDI practice, it would be premature at this stage. With
respect to the question of documents of title and securi
ties, the Working Group noted that the Commission, at its
twenty-sixth session, had considered a suggestion that there
existed a need for rules dealing with such specific issues.
It was generally felt that only after completion of the uni
form rules currently being prepared, which were intended
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to be a discrete set of rules, would the Working Group be
in a position to undertake work in specific areas where
more detailed rules might be needed. With respect to the
possible interplay of the uniform rules with legal rules on
personal data protection that might exist in certain coun
tries, it was generally felt that, where such legal rules ex-

isted, they were intended for a purpose of privacy protec
tion that went far beyond the purview of any instrument
that might be prepared by the Commission. It was agreed,
however, that issues of personal data protection might need
to be taken into consideration in the preparation of the
uniform rules.

B. Working papers snbmitted to the Working Group on Electronic
Data Interchange at its twenty-sixth session

1. Draft uniform rules on the legal aspects of electronic data
interchange (EDI) and related means of trade data communication:

note by the Secretariat

(AlCN.9/WG.IV/WP.57) [Original: English]
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INTRODUCTION

1. At its twenty-fourth session, in 1991, the Commission
agreed to undertake work on the legal issues of electronic
data interchange (EDI) in recognition of the fact that those
legal aspects would become increasingly important as the

use of EDI developed. The Commission was agreed that,
given the number of issues involved, the matter needed
detailed consideration by a working group.' Pursuant to that

'Official Records of the General Assembly, Forty-sixth Session, Sup
plement No. 17 (N46/17), paras. 306-317.



174 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

decision, the Working Group on International Payments
devoted its twenty-fourth session to identifying and discuss
ing the legal issues arising from the increased use of EDI.

2. At its twenty-fifth session, in 1992, the Commission
had before it the report of the Working Group on Interna
tional Payments on the work of its twenty-fourth session
(NCN.9/360). In line with the suggestions of the Working
Group, the Commission agreed that there existed a need to
investigate further the legal issues of EOI and to develop
practical rules in that field. It was agreed that, while no
decision should be made at that early stage as to the final
form or the final content of the legal rules to be prepared,
the Commission should aim at providing the greatest pos
sible degree of certainty and harmonization.

3. After discussion, the Commission endorsed the recom
mendation contained in the report of the Working Group
(NCN.9/360, paras. 129-133) and entrusted the prepara
tion of legal rules on EOI to the Working Group on Inter
national Payments, which it renamed the Working Group
on Electronic Data Interchange.2

4. The Working Group on Electronic Data Interchange
undertook this task at its twenty-fifth session held in New
York from 4 to 15 January 1993. At that session, the
Working Group reviewed a number of legal issues set forth
in a note prepared by the Secretariat (NCN.9/WG.IV/
WP.55). The Working Group agreed that it should proceed
with its work on the assumption that the uniform rules
should be prepared in the form of statutory rules. The
Working Group deferred, however, a final decision as to
the specific form that those statutory rules should take (N
CN.9/373, para. 34). At the conclusion of the session, the
Working Group requested the Secretariat to prepare draft
provisions, with possible variants based on the delibera
tions and decisions of the Working Group during the ses
sion, for its consideration at its next meeting (NCN.9/373,
para. 10).

5. This note contains the draft provisions requested by
the Working Group together with a commentary.

6. At its twenty-sixth session, held at Vienna from 5 to
23 July 1993, the Commission had before it the report of
the Working Group on Electronic Data Interchange on the
work of its twenty-fifth session (NCN.9/373). The Com
mission expressed its appreciation for the work accom
plished by the Working Group. The Comrnission noted that
the Working Group had started discussing the content of a
uniform law on EDI and expressed the hope that the Work
ing Group would proceed expeditiously with the prepara
tion of that text.

7. The view was expressed that, in addition to preparing
statutory provisions, the Working Group should engage in
the preparation of a model communication agreement for
optional use between EDI users. It was explained that most
attempts to solve legal problems arising out of the use of
EDI currently relied on a contractual approach. That situ
ation created a need for a global model to be used when
drafting such contractual arrangements. It was stated in

2Ibid., Forty-seventh Session, Supplement No. 17 (A/47/17), paras.
140-148.

reply that the preparation of a standard communication
agreement for universal use had been suggested at the
twenty-fourth session of the Commission. The Commis
sion, at that time, had decided that it would be premature
to engage immediately in the preparation of a standard
communication agreement and that it might be preferable,
provisionally, to monitor developments in other organiza
tions, particularly the European Communities and the Eco
nomic Commission for Europe.3

8. After discussion, the Commission reaffirmed its earlier
decision to postpone its consideration of the matter until
the texts of model interchange agreements currently being
prepared within those organizations were available for re
view by the Commission.

9. It was suggested that, in addition to the work currently
under way in the Working Group, there existed a need for
considering particular issues that arose out of the use of
EDI in some specific commercial contexts. The use of EDI
in procurement and the replacement of paper bills of lading
or other documents of title by EDI messages were given as
examples of topics that merited specific consideration. It
was also suggested that the Commission should set a time
limit for the completion of its current task by the Working
Group. The widely prevailing view, however, was that the
Working Group should continue to work within its broad
mandate established by the Commission. It was agreed
that, only after it had completed its preparation of general
rules on EOI, should the Working Group discuss additional
areas where more detailed rules might be needed.

DRAFf PROVISIONS FOR UNIFORM RULES ON
THE LEGAL ASPECTS OF ELECTRONIC OATA

INTERCHANGE (EOI) AND RELATED MEANS OF
TRADE DATA COMMUNICAnON

Chapter I. General provisions

Article 1. Sphere of application*

(1) These Rules apply to a trade data message where

Variant A: the sender and the recipient of such a
message are in different States [at the time when the
message is sent].

Variant B: (a) the sender and the recipient of
such a message have, at the time when the message is
[prepared or] sent, their places of business in different
States; or

(b) any place where a substantial part of the obliga
tions of the commercial relationship to which the mes
sage relates or the place with which the subject-matter
of the message is most closely connected is situated
outside a State in which either of the parties has its place
of business.

Variant C: the message affects international trade
interests.

lIbid., Forty-sixth Session, Supplement No. 17 (A/461l7), para. 316.
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(2) These Rules govern only the exchange and storage
of trade data messages and the rights and obligations
arising from such exchange or storage. Except as other
wise provided in these Rules, they do not apply to the
substance of the trade transaction for the purpose of
which a trade data message is sent or received.

*These Rules [do not deal with issuesI [do not intend to over
ride any law] [are subject to any law] related to the protection of
consumers.

References

A/CN.9/373, paras. 21-26, and 29-33 (twenty-fifth session,
1993)
NCN.9IWG.IVIWP.55, paras. 7-20

NCN.9/360, paras. 29-31 (twenty-fourth session, 1992)
NCN.9IWG.IVIWP.53, paras. 25-33

Remarks

Internationality of trade data message

1. At its twenty-fifth session, the Working Group consid
ered the question whether the uniform rules should be lim
ited in scope to international uses of EDI or whether they
should cover both international and domestic uses of EDI.
The variants contained in paragraph (1) reflect various
approaches in favour of which support was expressed at the
twenty-fifth session of the Working Group by those dele
gations whose general view was that the scope of the uni
form rules should be limited to international situations (see
NCN.9/373, para. 25). The test of internationality set forth
in variant A was drawn from article 1(1) of the UNCI
TRAL Model Law on International Credit Transfers. The
wording of variant B was inspired from article 1(3) of the
UNCITRAL Model Law on International Commercial Ar
bitration. Variant C makes use of a test of internationality
adopted in some States for distinguishing between interna
tional and domestic arbitration (e.g., Article 1492 of the
French nouveau code de procedure civile).

2. It may be noted that the wordings of variants A and B
could apply to a trade data message actually transmitted
between a sender and a recipient and also to a trade data
message stored by a recipient. Depending upon the defini
tion of a "trade data message", they could also be made
applicable to a computer record created as a result of the
computerization of trade data transmitted by means of a
paper document. However, both of those variants imply a
transmission of data and would not cover computer records
created outside the context of such a transmission. Variant
C does not imply a transmission of data and would cover
at the same time messages transmitted between a sender
and a recipient and computer records stored without any
assumption that the data would be transmitted.

3. It may be extremely difficult to distinguish, in practice,
between international and domestic uses of EDI. For exam
ple, the issuer of an offer to contract, whose offer is circu
lated by means of an open network, would typically not
know in advance where the acceptance will come from.
Furthermore, even for those situations where a test of inter
nationality could be used to produce such a distinction

between international and domestic transactions, the situa
tion of EDI users might be adversely affected if two differ
ent legal regimes applied to international and to domestic
transactions. It may be recalled that an important purpose
of the uniform rules is to facilitate the use of EDI by estab
lishing the legal effectiveness of communications effected
by electronic means. The Working Group may wish to
discuss whether it is conceivable and desirable to produce
a situation where, for example, the evidential value of an
invoice transmitted as an EDI message or its admissibility
for regulatory purposes would be treated differently ac
cording to whether the transmission had taken place in an
international or in a domestic context, while the commer
cial nature of the underlying transaction (e.g., a sale of
goods) was the same in both cases.

4. In order for a State to apply the uniform rules to both
domestic and international messages, article 1 might be
modified as follows:

"These Rules apply to trade data messages as defined in
article 2."

Messages as focus of the uniform rules

5. Draft paragraph (2) is intended to reflect the decision
made by the Working Group at its twenty-fifth session that
the initial focus of the uniform rules should be trade data
messages and not transactions or contracts that resulted
from the exchange of such messages, except as necessary
(see NCN.9/373, para. 26).

Consumer transactions

6. At its twenty-fifth session, the Working Group was
agreed that, while the uniform rules should not address
special issues relating to the protection of consumer, they
should apply to all messages, including messages to or
from consumers. It w,as pointed out that the uniform rules
were likely to improve the position of consumers by in
creasing legal certainty in their transactions. However, in
line with its decision that the unifonn rules should focus on
messages and not on the underlying contracts or obliga
tions for the purposes of which messages were sent, the
Working group generally felt, however, that the uniform
rules should not provide a definition of consumer trans
actions. A preference was thus expressed for dealing with
the issue of consumer protection in a footnote, a drafting
technique that could circumvent the need to provide a defi
nition of consumer.

7. The draft text of the footnote would allow States, when
implementing the uniform rules, to include a definition of
"consumers", which might include certain kinds of busi
nesses for which it might be felt appropriate to establish
particularly protective rules.

Article 2. Definitions

For the purposes of these Rules:

(a) "Trade data message" means a set of trade data
exchanged [or stored] by means of electronic data
interchange (EDI), telegram, telex, telecopy or other
[analogous] means of teletransmission [or storage] of
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[digitalized] data, [to the exclusion of purely oral com
munication] which [inherently] provides a complete
record of the data;

(b) "Electronic data interchange (EDI)" means the
computer-to-computer transmission of business data in a
standard format.

(c) "Sender" means any person who originates a
trade data message covered by these Rules [on its own
behalf [or any person on whose behalf a trade data
message covered by these Rules purports to have been .
sent];

(d) "Recipient" means a person who ultimately re
ceives a trade data message covered by these Rules or
who is ultimately intended to receive such a message;

(e) "Intermediary" means an entity which, as an or
dinary part of its business, engages in receiving trade
data messages covered by these Rules and is expected to
forward such messages to their recipients. [An interme
diary may perform such functions as, inter alia, format
ting, translating and storing messages.]

References

AlCN.9/373, paras. 11-20, 26-28, and 35-36 (twenty-fifth
session, 1993)
AlCN.9/WG.IV/WP.55, paras. 23-26

Remarks

Trade data message

1. The reference to "trade data message", as well as the
suggested title of the uniform rules, is intended to reflect
the approach taken by the Working Group at its twenty
fourth and twenty-fifth sessions according to which, in
preparing the uniform rules, the Working Group would
have in mind a broad notion of EDI, covering a variety of
trade-related uses of EDI that might be referred to broadly
under the rubric of "electronic commerce". Considering
that the notion of EDI tends to be interpreted narrowly as
the computer-to computer exchange of standardized data, it
is submitted that "messages", which are to constitute the
focus of the uniform rules should not be designated for all
purposes as "EDI messages".

2. The notion of a "trade data message" was used in the
text of the Uniform Rules of Conduct for Interchange of
Trade Data by Teletransmission (UNCID Rules) published
by the International Chamber of Commerce (ICC) in 1987.
The text of the UNCID Rules is reproduced as an annex to
document AlCN.9/WG.IV/WP.53. The UNCID Rules de
fine a "trade data message" as trade data exchanged be
tween parties concerned with the conclusion or perform
ance of a trade transaction. It is submitted that the draft
definition contained in this note is not incompatible with
the UNCID Rules.

3. The broad definition of a "trade data message" is in
tended to accommodate the concerns expressed at the
twenty-fifth session that the uniform rules should be appli
cable not only to narrowly defined EDI messages but also
to such techniques as telex and telecopy (see AlCN.9/373,
para. 12) and not only to messages that were communi-

. cated between the parties but also to computer records (see

AlCN.9/373, para. 81). In the preparation of the draft uni
form rules, it was assumed that all elements of that broad
definition would be retained.

Electronic data interchange (EDI)

4. While the Working Group, at its twenty-fourth and
twenty-fifth sessions, decided to postpone its final decision
as to the definition of EDI, it is submitted that, if EDI is to
be listed among other means of data transmission and stor
age covered by the uniform rules, a definition is needed
and that definition should be the narrow definition used, for
example, for the purposes of UNIEDIFACT messages, a
definition along the lines of those also used in many exist
ing model communication agreements.

Sender, recipient and intermediary

5. Under the draft definition in subparagraph (c) the
person who stores trade data in a computer would be the
sender of a message. The wording between square brackets
would include the purported sender in the definition of a
sender.

Article 3. Interpretation of the uniform rules

(1) In the interpretation of these Rules, regard is to be
had to their international character and to the need to
promote uniformity in their application and the observ
ance of good faith in international trade.

(2) Questions concerning matters governed by these
Rules which are not expressly settled in them are to be
settled in conformity with the general principles on
which these Rules are based or, in the absence of such
principles, in conformity with the law applicable by the
virtue of the rules of private international law.

References

AlCN.9/373, paras. 38-42 (twenty-fifth session, 1993)
AlCN.9/WG.IV/WP.55, paras. 30-31

Remarks

1. The draft article is modelled on article 7 of the United
Nations Sales Convention.

Article 4. Rules of interpretation

(1) For the purposes of these Rules, statements made
by and other conduct of a party are to be interpreted
according to that party's intent where the other party
knew or could not have been unaware what the intent
was.

(2) If the preceding paragraph is not applicable, state
ments made by and other conduct of a party are to be
interpreted according to the understanding that a reason
able person of the same kind as the other party would
have had in the same circumstances.

(3) In determining the intent of a party or the under
standing a reasonable person would have had, due con
sideration is to be given to all relevant circumstances of
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the case including the negotiations, any practices which
the parties have established between themselves, usages
and any subsequent conduct of the parties.

References

NCN.9/373, paras. 38-42 (twenty-fifth session, 1993)
NCN.9fWG.IVIWP.55, paras. 30-31

Remarks

1. The draft article is modelled on article 8 of the United
Nations Sales Convention.

Article 5. Variation by agreement

Except as otherwise provided in these Rules, the
rights and obligations of the sender and the recipient of
a trade data message arising out of these Rules may be
varied by their agreement.

References

NCN.9/373, para. 37 (twenty-fifth session, 1993)
NCN.9fWG.IVfWP.55, paras. 27-29

Remarks

1. The wording of draft article 5 is modelled on article 4
of the UNCITRAL Model Law on International Credit
Transfers.

Chapter 11. Form requirements

Article 6. Functional equivalent of "writing"

(1) Variant A: "Writing" includes but is not limited
to a telegram, telex [, telecopy, EDI message, electronic
mail] and any other trade data message which preserves
a record of the information contained therein and is
capable of being reproduced in [tangible] [human-read
able] form [or in any manner that would be prescribed
by applicable law].

Variant B: In legal situations where "writing" is re
quired [explicitly or implicitly], that term shall be taken
to mean any entry on any medium able to transmit in
toto the data in the entry, which must be capable of
being [intentionally recorded or transmitted and] repro
duced in human-readable form.

Variant C: Any form of electronic [or analogous]
recording of information is deemed to be functionally
equivalent to writing, provided the information can be
reproduced in visible and intelligible form and provided
the information is preserved as a record.

Variant D: (a) For the purpose of any rule of law
which expressly or impliedly requires that certain infor
mation be recorded or presented in written form, any
form of electronic [or analogous] recording of informa
tion is deemed to be equivalent to writing, provided the
electronic [or analogous] record fulfils the same func
tions as a paper document.

(b) In determining whether a record satisfies the
functions of a writing, due regard shall be had to any
agreement between the parties as to the status of that
recording.

(2) For the purposes of this article, "record" means a
durable symbolic representation of information in objec
tively perceivable form, or susceptible to reduction to
objectively perceivable form.

(3) The provisions of this article do not apply to the
following situations: [... ].

References

NCN.9/373, paras. 45-61 (twenty-fifth session, 1993)
NCN.9fWG.IVfWP.55, paras. 39-49

NCN.9/360, paras. 32-43 (twenty-fourth session, 1992)
NCN.9fWG.IVfWP.53, paras. 37-45

NCN.9/350, paras. 68-78
NCN.9/333, paras. 20-28

Remarks

Extended definition of "writing"

1. At the twenty-fifth session of the Working Group, sup
port was expressed by some delegations in favour of an
extended definition of "writing". That approach is reflected
in the text of variants A and B, which were proposed at the
twenty-fifth session. It is submitted that an extended defini
tion of "writing" such as the one contained in article 13 of
the United Nations Sales Convention is useful in the context
of a legal text which expressly provides for certain legal
consequences by reference to whether certain data are pre
sented in writing. However, such an extended definition
may be insufficient to cover all situations where legislation
in a given country, while not expressly requiring the pre
sentation of paper documents, is drafted in such a manner
that it can only apply in a paper-based environment. Such a
situation is not uncommon, as a consequence of the fact that
rights and obligations were generally established on the
assumption that data was normally presented in paper form.

2. If any of those two variants were retained, the text
might need to be supplemented by a paragraph along the
following lines: "the above paragraph applies where the
context or use of such words as 'document' implies that a
writing is required".

3. It may be noted that in certain standard interchange
agreements such as the European Model EDI Agreement a
different approach is taken, under which no attempt is
made to create an equivalent to written documents. Instead,
the conditions under which computer data would carry
legal significance are directly established.

Functional equivalent to "writing"

4. Variants C and D do not rely on an extended definition
of "writing". Rather, they attempt to create a presumption
that the same legal consequences will derive from the pre
sentation of data on paper and in other form, provided that
the functions fulfilled by both types of media are equiva
lent. Variant D, for which support was expressed at the
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twenty-fifth session of the Working Group, expressly refers
to some of the functions performed by paper. It may be
recalled that other functions of paper were also identified
by the Working Group at its previous sessions. However, it
was also noted by the Working Group that not all paper
documents performed the same functions and that all ex
press or implied requirements that data be presented in
written form were not always based on the assumption that
the medium on which the information was to be presented
performed all the conceivable functions of paper. It might
be excessively burdensome for EDI users to require all
electronic or analogous recordings of data to perform all
the functions of paper. Variant D only states a general
principle and would leave it to courts or to other legal rules
to establish in each case what a functional equivalent to
paper would be.

5. It may be recalled that functional equivalence to "writ
ing" is not to be confused with other levels or elements,
such as authentication. The mere fact that a requirement of
"writing" is fulfilled does not mean that other requirements
are fulfilled. As an illustration of that distinction, it may be
noted that article 28 of the UNCITRAL Model Law on
Procurement of Goods and Construction provides that "a
tender shall be submitted in writing, signed and in a sealed
envelope" and that "a tender may alternatively be submitted
in any other form specified in the solicitation documents
that provided a record of the content of the tender and at
least a similar degree of authenticity, security and confiden
tiality". While the notion of a "record" has already been
used as an equivalent for "writing" in previous UNCITRAL
texts such as article 1 of the United Nations Convention on
the Liability of Operators of Transport Terminals in Inter
national Trade, additional requirements of authenticity,
security and confidentiality are treated separately.

Notion of "record"

6. The definition of a "record" is derived from a concept
under study within the Subcommittee on Electronic Com
mercial Practices of the American Bar Association (see N
CN.9/WG.IV/WP.55, para. 47).

Possibility of derogation

7. At its previous session, the Working Group discussed
the relationships between EDI users and public authorities
and considered transactions involving special form require
ments (NCN.9/373, paras. 45-49). A general concern was
expressed by certain delegations that the Uniform Rules
should not attempt to override mandatory form require
ments imposed for reasons of regulatory policy or ordre
public (see NCN.9/373, paras. 48-49). A related concern
was that an extended definition of "writing" might lead to
the undesirable result of validating the dematerialization of
instruments for which States might wish to maintain the
paper-based form, for example in the area of cheques and
securities (see NCN.9/373, para. 56). It is submitted that,
should an extended definition of "writing" be adopted, a
general provision should allow States to make exceptions
to the definition in the instrument by which they implement
the uniform rules at the national level.

8. Draft paragraph (2) would allow States to list specific
transactions or areas of law where the use of trade 'data

messages as a replacement for paper would not be permit
ted. Such a provision would underscore the fact that, under
the uniform rules, trade data messages would normally be
acceptable in replacement for paper while the obligation to
produce paper documents would result from an exception
to that general rule.

Article 7. Functional equivalent of "signature"

(1) Where the signature of a person is required by any
rule of law, that requirement shall be deemed to be ful
filled in respect of a trade data message if

(a) a method is used to identify the sender of the
message and the mode of identification of the sender is
in the circumstances a [commercially] reasonable method
of security against unauthorized messages; or

(b) a method for the identification of the sender has
been agreed between the sender and the recipient of the
message and that method has been used.

(2) In determining whether a method of identification
of the sender of a message is [commercially] reasonable,
factors to be taken into account include the following:
the status and relative economic size of the parties; the
nature of their trade activity; the frequency at which
commercial transactions take place between the parties;
the kind and size of the transaction; the function of
signature requirements; the capability of communication
systems; compliance with authentication procedures set
forth by intermediaries; the range of authentication
procedures made available by any intermediary; com
pliance with trade customs and practice; the existence of
insurance coverage mechanisms against unauthorized
messages; and any other relevant factor.

(3) The provisions of this article do not apply to the
following situations: [... ].

References

NCN.9/373, paras. 63-76 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 50-63

NCN.9/360, paras. 71-75 (twenty-fourth session, 1992)
NCN.9/WG.IV/WP.53, paras. 61-66

NCN.9/350, paras. 86-89
NCN.9/333, paras. 50-59
NCN.91265, paras. 49-58

Remarks

Notions of "signature" and "authentication"

1. While the term "authentication" is commonly used by
EDI users, designers of EDI messages and EDI security
experts, it may be noted that the question of whether the
content of a document is authentic is not to be confused
with the question of whether a document is signed, i.e.,
whether its author is identified. The purpose of draft para
graph (1) is to establish the equivalence of a handwritten
signature on the one hand and the use of a method which
performs the function of identifying the author of the mes
sage on the other hand. Additional rules on "authentica
tion" of the content of the message may be contained in
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agreements concluded between EDI users or in other appli
cable rules of law regarding, for example, testimony by
witnesses. In the draft uniform rules, the notion of "au
thentication" is used in article 10 as an element to be consi
dered in determining the binding nature of the content of a
trade data message.

2. An effect of the draft provision is that, where certain
data should be signed, the purported sender of such data by
means of a trade data message is deemed to be the actual
sender of the data and to have fulfilled the signature re
quirement if a method has been used to identify the sender
of the message.

Notion of "commercial reasonableness"

3. The Working Group did not decide whether a "com
mercially reasonable" method of authentication should be
required in all cases or whether parties should be allowed
to agree on a less than reasonable method of authentication
(see NCN.9/373, paras. 67-68).

4. Draft paragraph (1) establishes a distinction with a
view to protecting third parties or EDI users communicat
ing in the absence of a prior agreement by saying that no
unreasonable method of identification of the sender should
have weight against them. However, EDI users would be
free to agree, as among themselves, on the use of an unrea
sonable method.

Possibility of derogation

5. As for the equivalent of "writing", States would be
free to list specific transactions or areas of law where the
use of a method other than signature for identifying the
sender of a message would not be permitted (see above,
comments 7 and 8 under draft article 6).

Article 8. Functional equivalent of "original"

(1) Variant A: A trade data message sent electroni
cally on any medium shall be considered to be an origi
nal with the same evidential value as if it was on paper,
provided that the following conditions are met: orig
inality is attributed to the message by the originator of
the information; the message is signed and bears the
time and date; it is accepted as an original, implicitly or
explicitly, through the addressee's acknowledgement of
receipt.

Variant B: Trade data messages shall not be denied
legal recognition solely as a result of the application of
a requirement that a document had to be presented in
original form.

Variant C: Where it is required by any rule of law
that a document be presented in original form, that re
quirement shall be fulfilled by the presentation of a
trade data message or in the form of a printout of such
a message if

(a) there exists reliable identification of the origina
tor of the message; and

(b) there exists reliable assurance as to the integrity
of the content of the message as sent and received; or

(c) the sender and the recipient of the message have
expressly agreed that the message should be regarded as
equivalent to a paper original document.

(2) The provisions of this article do not apply to the
following situations: [... ].

References

NCN.9/373, paras. 77-91 (twenty-fifth session, 1993)
NCN.9IWG.IVIWP.55, paras. 64-70

NCN.9/360, paras. 60-70 (twenty-fourth session, 1992)
NCN.9IWG.IVIWP.53, paras. 56-60

NCN.9/350, paras. 84-85
NCN.9/265 , paras. 43-48

Remarks

1. The text of variant A was already used as a basis for
discussion by the Working Group at its twenty-fifth session
(see NCN.9/373, paras. 80-86).

2. An original document may be required for evidential
or for other purposes. Where an original document is re
quired for evidential purposes, in certain legal systems, the
originality of the message determines its admissibility as
evidence. This is, for example, the case of the "best evi
dence rule" in the common law system. In other legal
systems, while admissibility might not be an issue and
original documents and copies would be equally admis
sible, the weight carried by the evidence might differ
depending upon whether the document is regarded as an
original or as a copy. Variant B, the substance of which
received support at the twenty-fifth session of the Working
Group, would mainly address the question of admissibility
of trade data messages as evidence where the presentation
of an original document is normally required (see NCN.9/
373, para. 87).

3. An original document may be required for other pur
poses, for example to incorporate a right of property over
the goods described in a negotiable bill of lading. The
original nature of the document may thus have an impact
on the transferability of rights incorporated in a document
of title. A bill of lading, for example, would give title to
ownership of the goods only if it is an original. At this
stage, the draft uniform rules do not deal with the issue of
transferability of rights in an electronic environment. It is
expected that the Working Group will examine the issue at
a later stage (see below, "Further issues to be considered").

4. Variant C embodies a third approach in favour of which
support was expressed at the previous session of the Work
ing Group (see NCN.9/373, para. 88). It states the condi
tions under which, where legal consequences flow from the
presentation of an original document, similar consequences
flow from the presentation of a trade data message.

Notion of presentation

5. Nothing in the draft uniform rules should be interpre
ted as precluding regulatory authorities from determining
what presentation is and what software is to be maintained
by ED! users.
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Possibility of derogation

6. As for the equivalent to "writing" and "signature" in
draft articles 6 and 7, States would be free to list specific
transactions or areas of law where the obligation to present
a paper original would be maintained (see remarks 7 and 8
above under draft article 6, and remark 5 under article 7).

Article 9. Evidential value of trade data messages

(1) Variant A: A trade data message shall be admis
sible as evidence, provided it is reduced to a [tangible]
[human readable] form [and provided it is shown that
the message has been generated and stored in a reliable
manner].

Variant B: In any legal proceedings, nothing in the
application of the rules of evidence shall apply so as to
prevent the admission of a trade data message in evi
dence on the grounds that it was generated [electronical
ly] by a computer or stored in a computer.

(2) A trade data message shall have [evidential value]
[the same evidential value as a written document con
taining the same data] provided it is shown that the
message has been generated and stored in a reliable
manner.

(3) In assessing the reliability of the manner in which
a trade data message was generated and stored, regard
shall be had to the following factors: the method of
recording data; the adequacy of measures protecting
against alteration of data; the adequacy of the mainte
nance of data carriers; the method used for authentica
tion of the message.

References

A/CN.9/373, paras. 97-102 (twenty-fifth session, 1993)
A/CN.9/wG.IV/wP.55, paras. 71-81
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A/CN.91265, paras. 27-48

Remarks

1. Draft paragraph (1) deals with the question of admis
sibility of evidence, which may be of particular importance
in common law countries. The aim of the provision is to
eliminate the need for EDI users to demonstrate by testi
mony the integrity and reliability of all processing units in
the network in order to establish the admissibility of mes
sages before the Courts.

2. Draft paragraph (2) deals with the question of the evi
dential weight to be carried by data presented in the form
of an electronic message. The Working Group was agreed,
at its twenty-fifth session that it was neither possible nor
desirable to establish detailed statutory rules for weighing
the probative value of EDI messages. The aim of the pro
vision is limited to establishing the conditions under which
an equivalence is to be recognized to computer data and to
data produced in traditional paper form.

Chapter Ill. Communication of trade data messages

Article 10. [Binding nature] [Effectiveness] of trade
data messages

(1) A sender [is bound by] [is deemed to have ap
proved] the content of a trade data message [or an
amendment or revocation of a trade data message] if it
was issued by the sender [on its own behalf] or by an
other person who had the authority to bind the sender.

(2) When a trade data message [or an amendment or
revocation of a trade data message] is subject to authen
tication, a purported sender who is not bound under
paragraph (1) is nevertheless [bound] [deemed to have
approved the content of the message] if

(a) the purported sender and the recipient have
agreed to certain authentication procedures;

(b) the authentication is in the circumstances a com
mercially reasonable method of security against unau
thorized trade data messages; and

(c) the recipient complied with the authentication.

(3) The sender and the recipient of a trade data mes
sage [are] [are not] permitted to agree that a purported
sender is bound under paragraph (2) if the authentica
tion is not commercially reasonable in the circumstances.

(4) A purported sender is, however, not bound under
paragraph (2) if it proves that the message as received
by the recipient resulted from the actions of a person
other than

(a) a present or former employee of the purported
sender, or

(b) a person whose relationship with the purported
sender enabled that person to gain access to the authen
tication procedure.

The preceding sentence does not apply if the recipient
proves that the trade data message resulted from the
actions of a person who had gained access to the authenti
cation procedure through the fault of the purported
sender.

(5) A sender who is bound by the content of a trade
data message is bound by the terms of the message as
received by the recipient. However, the sender is not
bound by an erroneous duplicate of, or an error or dis
crepancy in, a trade data message if

(a) the sender and the recipient have agreed upon a
procedure for detecting erroneous duplicates, errors or
discrepancies in a message, and

(b) use of the procedure by the recipient revealed or
would have revealed the erroneous duplicate, error or
discrepancy.

[Paragraph (5) applies to an error or discrepancy in an
amendment or a revocation message as it applies to an
error or discrepancy in a trade data message].

References

A/CN.9/373, paras. 109-115 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 82-86



Part Two. Studies and reports on specific subjects 181

Remarks

Chapter III

1. Draft chapter III contains a number of rules that are
intended to apply to communication of trade data messages
between commercial parties in the absence of a prior agree
ment between them. These rules are of a kind generally
found in communication agreements. The Working Group
may wish to decide to what extent rules in that area could
be deviated from by contract.

Article 10

2. The text of draft article 10 is based on article 5 of the
UNCITRAL Model Law on International Credit Transfers.
The effect of the provision is that the purported sender is
taken to have approved the content of the message as re
ceived if an authentication procedure has been used.

3. The Working Group may wish to discuss whether the
issues of revocation or amendment of the content of trade
data messages should be dealt with under the uniform
rules.

Article 11. Obligations subsequent to transmission

(1) This article applies when:

(a) senders and recipients of trade data messages
have agreed on the use of acknowledgements of receipt
of messages;

(b) the use of acknowledgements of receipt of mes
sages is requested by an intermediary;

(c) the sender of a trade data message requests an
acknowledgement of receipt of the message in the mes
sage or otherwise.

(2) Any sender may request an acknowledgement of
receipt of the message from the recipient.

(3) Variant A: [The recipient of a message requiring
an acknowledgement shall not act upon the content of
the message until such acknowledgement is sent.] [The
recipient of a message requiring an acknowledgement
who acts upon the content of the message before such
acknowledgement is sent does so at its own risks.]

(6) If the sender does not receive the acknowledge
ment of receipt within the time limit [agreed upon, re
quested or within reasonable time], he may, upon giving
prompt notification to the recipient to that effect, treat
the message as null and void.

Variant B: An acknowledgement, when received
by the originating party, is [conclusive] [presumptive]
evidence that the related message has been received
[and, where confirmation of syntax has been required,
that the message was syntactically correct]. [Whether a
functional acknowledgement has other legal effects is
outside the purview of these Rules.]
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Remarks

Notion of "functional acknowledgement"

1. The draft article contains no definition of an acknow
ledgement of receipt. It is submitted that the concept of
acknowledgement is self-explanatory. However, as an
example of a possible definition of "acknOWledgement", it
may be noted that the following is being considered in the
preparation of the European Model EDI Agreement:

"The acknowledgement of receipt of a message is the
procedure by which, on receipt of the message, the syn
tax and semantics are checked, and a corresponding ac
knowledgement is sent."

However, while such a definition may be suitable for EDI
technique, it might not be applicable to less advanced com
munication techniques.

Article 12. Formation of contracts

(1) A contract concluded by means of trade data mes
sages shall not be denied legal [validity] [recognition]
[and parties to that contract may not contest its validity]
on the sole ground that the contract was concluded by
such means.

(2) A contract concluded by means of traqe data mes
sages is formed at the time [and place] where the mes
sage constituting acceptance of an offer is received by
the recipient.

References

NCN.9/373, paras. 126-133 (twenty-fifth session, 1993)
NCN.9IWG.IVIWP.55, paras. 95-108
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Remarks

1. It may be noted that the draft provision may affect the
substance of the underlying commercial transaction in that
it deals with the existence and validity of a contract con
cluded by means of trade data messages. The Working
Group may wish to decide whether, in the area of contract
formation, the uniform rules should deviate from the prin
ciple set forth in article (1) according to which the uniform
rules should focus on the exchange and storage of data (see
above, comment 5 under draft article (1).

Article 13. Receipt of trade data messages

A trade data message is received by its recipient

Variant A: at the time when it [reaches] [enters] [is
made available to and is recorded by] the [computer
system] [mailbox] [address] of [or designated by] the
recipient.
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Variant B: (a) at the time when the message is
recorded on the computer system directly controlled by
the recipient in such a way that it can be retrieved; and

(b) at the place where the recipient has its place of
business.

References
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Remarks

1. While the question of the time and place of receipt of
a message has been previously discussed by the Working
Group in the context of formation of contracts, it is submit
ted that a general provision should deal with the time of
receipt of all messages, irrespective of the purpose for
which they are sent.

2. As to the place where messages are received, a sugges
tion was made at the twenty-fifth session of the Working
Group that the relevant place was the place where the re
cipient kept its computer facilities. However, it was gene
rally felt that, in many instances, that place would be irre
levant since the country in which the recipient kept its
computer facilities might have no other connecting factor
to the transaction or to the parties.

3. The draft provision provides a rule for determining the
time and place of receipt of a message. It is not intended to
deal with the question of whether a message received has
legal effects.

4. The draft provision does not affect the possible appli
cation 'of other rules of law to demonstrate receipt of a
message.

Article 14. Recording and storage of trade data
messages

(1) Variant A: This article applies where records are
required to be kept by applicable legislation or regula
tion or by any contractual provisions.

Variant B: Subject to any contrary requirement in
legislation, where a requirement exists with respect to
the retention of records, that requirement [shall] [may]
be satisfied if the records are kept in the form of trade
data messages provided that the requirements contained
in paragraphs (2) and (3) of this article are satisfied.

(2) Trade data messages shall be stored by the sender
in the transmitted format and by the recipient in the
fonnat in which they are received.

(3) Electronic or computer records of the messages
shall be kept readily accessible and shall be capable of
being reproduced in a human readable form and, if re
quired, of being printed. Any operational equipment
required in this connection shall be retained.

References

NCN.9/373, paras. 123-125 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, para. 94

Remarks

1. At its twenty-fifth session, the Working Group gene
rally felt that it would be desirable to have a rule validating
storage of records in electronic or similar form, since the
rule would increase opportunities for reducing the cost of
storage of records (see NCN.9/373, para. 124).

2. However, the draft provision is intended to make it
clear that States should not be obliged to modify specific
national requirements on the keeping of records. In parti
cular, supervisory authorities should not bear the cost of
maintaining the equipment needed to make the data stored
readable in a human language.

[Article 15. Liability

(1) Each party shall be liable for damage arising di
rectly from failure to observe any of the provisions of
the uniform rules except in the event where the party is
prevented from so doing by any circumstances which
constitute an impediment beyond that party's control
and which could not reasonably be expected to be taken
into account at the time when that party engaged in
sending and receiving EDI messages or the consequen
ces of which could not be avoided or overcome.

(2) In no event shall either party be liable for special,
indirect, or consequential damage.

(3) If a party engages any intermediary to perform
such services as the transmission, logging or processing
of a message, the party who engages such intermediary
shall be liable for damage arising directly from that in
termediary's acts, failures or omissions in the provision
of the said services.

(4) If a party requires another party to use the services
of an intermediary to perform the transmission, logging
or processing of an EDI message, the party who requires
such use shall be liable to the other party for damage
arising directly from that intermediary's acts, failures or
omissions in the provision of the said services.]

References

NCN.9/373, paras. 148-152 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 114-123

NCN.9/360, paras. 97-103 (twenty-fourth session, 1992)
NCN.9/WG.IV/WP.53, paras. 82-83

NCN.9/350, paras. 101-103
NCN.9/333, para. 76

Remarks

1. The question of including a possible rule on liability in
the uniform rules was only touched upon briefly by the
Working Group at the end of its twenty-fifth session. The
text of draft article 15 was drawn from the European Model
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EDI Agreement prepared in the context of the TEDIS
programme carried out within the Commission of the Euro
pean Communities (see A/CN.9/350, paras. 11-26). This
text has been included in the draft uniform rules as an
illustration of a provision prepared against the background
of a variety of legal systems and reflecting a possible
approach to the issue of liability. The Working Group may
wish to use this text as a basis for discussion.

2. It may be noted, however, that the text of the draft
article was prepared in the form of a model contractual
clause and, as such, may not be suitable for direct inclusion
in a text of a statutory nature such as the uniform rules.

Ill. FURTHER ISSUES TO BE CONSIDERED

The Working Group may wish to discuss whether fur
ther issues should be dealt with in the uniform rules.
Among such issues, the Working Group agreed, at its
twenty-fifth session, to consider the question of liability of
third-party service providers and the question of documents
of title and securities. The Working Group may wish to
consider what steps should be taken to address those issues.
In addition, the Working Group may also wish to discuss
the question of the possible interplay of the uniform rules
with legal rules on personal data protection that might exist
in certain countries.

2. Proposal by the United Kingdom of Great Britain and Northern Ireland: note by the Secretariat

(AJCN.9/WG.IV/WP.58) [Original: English]

1. At the twenty-fifth session of the Working Group, the
delegation of the United Kingdom made a number of pro
posals for the drafting of the uniform rules on the legal
aspects of electronic data interchange being prepared by
the Working Group. Those suggestions dealt with the con
ditions in which alternative means might be deemed to
satisfy legal requirements for: (1) an instrument in writing;
(2) signature; and (3) the production of an original docu
ment(see A/CN.9/373, paras. 60, 76 and 91).

2. Following the twenty-fifth session of the Working
Group, the Secretariat received from the delegation of the
United Kingdom a revised set of proposals, with explana
tory notes. The draft rules proposed by the United King
dom together with the explanatory notes are reproduced in
the annex to this note as they were received by the Secre
tariat.

ANNEX

A. Writing

(1) Where, by virtue of any enactment or rule of law, certain
legal consequences of any matter are determined by reference to
whether information is recorded in writing or in legible form, it
shall be sufficient for the purpose of that enactment or rule if the
information is recorded in such a manner as to be capable of
being produced in the form of [textual or other] visual images
which:

(i) precisely correspond to that information; and
(H) are no less satisfactory for any relevant purpose that

would be served if the information had been recorded in
writing or in legible form.

(2) Where it is necessary for the purpose of any enactment or
rule of law or any question of evidence that a record be produced
in writing or in legible form, it shall be sufficient for that purpose
if a record of information recorded in the manner described in
paragraph (1) above is produced in the form of [textual or other]
visual images which satisfy subparagraphs (i) and (ii) of that
paragraph.

B. Authentication

(1) This article applies where the signature of any person is of
significance for the purpose of any enactment or rule of law, any
question of evidence, any contract or any other matter.

(2) In this article, an "authentication" means any device which
purports to indicate by whom a communication or record was
made or issued and that person's approval of the information
contained therein.

(3) An authentication which purports to have been applied by or
on behalf of the person whose signature is relevant shall be suf
ficient for the purpose in question in place of signature if:

(i) it is evidence that it was applied by that person or its
agent (whether or not authorized for the purpose); and

(H) as such evidence, is no less reliable than signature, or
(except where signature would otherwise be required by
law) is as reliable as was appropriate in all the circum
stances to the purpose for which the record or commu
nication was made.

(4) In so far as it applies in relation to any enactment or rule of
law, paragraphs (1) to (3) above may not be excluded or modified
by any legally enforceable undertaking or agreement.

C. Transactions effected by signed writing

(1) This article applies where, by virtue of any enactment or rule
of law, the legal effect of any transaction is determined by refer
ence to whether it is effected by writing and signature.

(2) A record, which by virtue of articles A and B above is to be
treated as sufficient for the purpose of any condition as to writing
and signature which applies to a transaction referred to in para
graph (1) above, shall be taken to confer on the transaction such
legal effect as would be conferred by writing and signature only
as from the time when the record is in a form which complies
with subparagraphs (i) and (H) of articles A(l) and B(3).

D. Requirement of an original

(1) This article applies where:
(i) it is necessary for the purpose of evidence or of any

enactment or rule of law that an original record be pro
duced; and

(H) information has been recorded other than in the form of
visual images.

(2) In any legal proceedings it shall be sufficient for the purpose
of the application of any rule of evidence referred to in paragraph
(l)(i) above that the record sought to be adduced in evidence is
the best evidence that the person adducing it could reasonably be
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expected to obtain; but nothing in this paragraph shall affect any
question as to the weight to be accorded to that evidence.

(3) Subject to paragraph (2) above, it shall be sufficient for any
purpose referred to in paragraph (1)(i) above if a record is pro
duced in a form:

(i) the information in which precisely corresponds to the
information originally recorded; and

(H) which is no less satisfactory for any relevant purpose
that would be served by the production of an original
record.

E. Information corresponding to the original recording

(1) For the purpose of articles A and D above, a record shall
be taken to be in a form the images or information in which
correspond precisely to the information as it was recorded if,
notwithstanding any alternation in the form of the record, the
content of the information originally recorded has been precisely
replicated.

(2) For the purpose of paragraph (1) above, unless the contrary
is shown, the content of the information shall be presumed to
have been precisely replicated if the ultimate record derives from
the original recording by an unbroken chain or reproduction, and
at all material times the following remained unaltered:

(i) the original recording;
(H) the ultimate record in question; and

(Hi) any intermediate reproduction of the original recording,
from which the ultimate record was directly or indirectly
reproduced.

[F. Exclusions

Articles A to E above do not apply for the purpose of any
enactment or rule of law or any question of evidence in so far as
those articles relate to a negotiable instrument or a share certifi
cate.]

G. Burden of proof

Where an issue arises as to whether any condition in articles
A, B, D or E above is satisfied, it is (subject to paragraph (2) of
article E) for the person who claims that the paragraph is satisfied
to show that it is.

Notes on UK Draft

Generally

The rules under consideration by the Working Group fall into
two distinct categories.

One set of rules deals with the conditions in which legal re
quirements for writing, signature and an original document may
be taken to be satisfied by alternative means. The UK draft only
covers mles of this kind. In this category also (but not addressed
by the UK version) would fall provisions about the evidential
admissibility and weight of records generated by or stored in a
computer.

For the purpose of this category of rules. no definition of EDI
or electronic transmission is necessary. Neither is any internatio
nality test necessary. The matters dealt with by the rules are
necessarily more general in scope: they are concerned with the
legal formalities which apply to records and communications
generally. They are not merely concerned with regulating the
relationship between sender and recipient, but rather with inde
pendent statutory and other legal requirements. It is for considera
tion whether this category of rules might be treated separately as
"Part 1" of any Model Law.

The second category (which would then become "Part 11")
might consist of rules governing the relationship between sender
and recipient: e.g. the extent to which a sender of an electronic
communication is to be taken to have approved the content of that
message if it purports to be authenticated by him, the time when
a message is to be taken to be received, the consequences of
failing to acknowledge receipt when requested to do so etc. If any
definition of EDI or internationality is necessary, it is only rele
vant to this part of the Model Law.

Writing: Article A

Paragraph (1) deals with requirements that information be re
corded in writing; paragraph (2) deals with requirements that
written records be produced (e.g. in court or to administrative
authorities). In the first case, it is sufficient if the information is
recorded in such a manner as to be capable of being produced in
the form of visual images which satisfy conditions (i) and (H). In
the second case the record produced must satisfy conditions (i)
and (H), and not merely be "capable" of doing so. Article G puts
the burden of showing that these conditions are satisfied on the
person who claims that they are.

Condition (i) requires an assurance as to the integrity of the
record from the time that the information was recorded. This is
necessary, because, in contrast to the case where the information
is originally recorded in writing, a computer print-out is unlikely
to have been made at the time that the information was recorded.
Furthermore, it is likely to be more difficult to detect (from a
computer print-out) that the electronic recording has been altered
in the interval between the time that the information was recorded
and the time that the record (the computer print-out) was produced.
Article E applies for the purpose of interpreting condition (i).

Condition (H) of article A(1) is a condition as to "functional
equivalence". It is essentially directed at excluding the operation
of paragraph (1) in circumstances where a paper document has
certain functions which could not be fulfilled by an electronic
record. It is true that many of these may be capable of specific
exclusion: for example, cheques and other negotiable instruments.
There may, however, be other cases where a paper document is
required because what is needed is a record that is capable of
delivery. In some cases it may be that what is required is some
thing capable of endorsement (in the sense of signature on the
reverse side of the written document); and there may be require
ments for sealing or other formalities which presuppose a paper
document. Condition (H) would also require the visual images
produced to be legible to the same extent as the written document
would have been. It is a question of fact in each case whether the
alternative (electronic) record serves all the functions which the
requisite paper document was intended to serve.

Authentication: Article B

This article precludes any objection (whether by the recipient
of a message, the authorities enforcing a requirement of public
law or a third party) that the message was not signed, if it was
authenticated in a manner no less reliable than signature. It ap
plies in relation to requirements for signature which are imposed
by law or by any contract, and to the need for signature for the
purpose of any question of evidence or any other matter.

The article distinguishes in one respect between (i) require
ments of law, and (H) any other need for signature. In relation to
requirements of law, the condition specified in subparagraph (H)
is that the authentication is "no less reliable than signature". For
any other purpose, however, it will be sufficient, where it cannot
be shown that the authentication was no less reliable than signa
ture, if it can instead be shown that the authentication is as re
liable as was appropriate in all the circumstances to the purpose
for which the record or communication was made. This distinction
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is necessary, because in relation to requirements of law neither
party should be free to substitute its own criteria of reliability in
place of the standard required by the law, whereas in other con
texts the appropriate standard of reliability may depend on the
circumstances.

The words in condition (i) "(whether or not authorized for the
purpose)" refer to the possibility that an officer, employee or
other appointed agent of a company may not be authorized to sign
or authenticate a particular manager on behalf of the company;
the rule does not affect any issue as to whether he is authorized
for that purpose.

Article G puts the onus of showing that the authentication was
no less reliable than signature on the person who claims that it
was, if the issue is disputed.

(Note that putting the burden of proof on the person claiming
that the authentication was no less reliable than signature does not
affect the operation of any principle of estoppel as against a sender
who seeks to escape from a contract or other obligation on the
grounds that he never actually signed the message (although it
was authenticated by him). Where the recipient is unable to show
that the sender's authentication was no less reliable than signa
ture, or that it was as reliable as was appropriate for the relevant
purpose, it would still be possible for the recipient to rely upon
any estoppel that would otherwise apply against a sender who has
authenticated the message).

Paragraph (4) is drafted on the assumption that the Model
Law will include a general provision to the effect that, except as
otherwise provided, the rights and obligations of a sender or re
cipient under the rules contained in the Model Law may be varied
by their agreement.

Transactions effected by signed writing: article C

This deals with the case where a legal transaction can only be
validly effected by signed writing. It ensures that a condition as to
signed writing is only satisfied by virtue of articles A and B as
from the time when the information is in a form which satisfies
the conditions in those articles. The situation contemplated is
where (i) the existing law states that a transaction is only valid if
it is in writing and the written document is signed, and (ii) a
particular transaction is effected informally and only subsequently
recorded by an authenticated computer record. In such a case,
article C prevents articles A and B having the effect that the
computer record could retrospectively (as from the date of the
transaction) have the same legal effect as would have been con
ferred by signed writing at that date. It should only have that legal
effect as from the time when the authenticated electronic record
exists.

Requirement of an original: article D

Paragraph (2) applies for the purpose of the rules of evidence
which apply to proceedings in court. It makes it clear that evi
dence will not be excluded on the grounds that it does not consist
of an original document, provided that the best evidence rule is
satisfied. The weight of any document admitted in this manner is
left to the court to assess, and this article does not affect that
assessment.

Paragraph (3) applies for the purpose of (i) requirements of
law generally (as distinct from rules of evidence applicable to

proceedings in court) and (ii) any question of evidence outside
court. It is subject to the rule in paragraph (2) about the rules of
evidence which apply in court.

Condition (i) provides an assurance as to the integrity of the
record as from the time that the information was recorded. This
condition is interpreted by article E.

Condition (ii) is a condition as to the "functional equivalence"
of the record sought to be produced. Condition (ii) is necessary
because the purpose of the requirement for an original may not be
merely as an assurance of the authenticity or integrity of the
information. It may also be required for some other purpose,
for example as a protection against the fraudulent re-use of a
document which entitles the bearer to claim payment, or as an
assurance that title has not previously been transferred to another
person. Again, it is a question of fact whether the electronic doc
ument serves all the functions which the requisite paper document
was intended to serve.

Assurance as to the integrity of the record: article E

This article applies for the purpose of interpreting articles A
and D. It provides a test as to the integrity of a record since the
time that the information was recorded. It distinguishes between
an alteration to the form of the record and an alteration to the
content of the information recorded. Only the latter should be
regarded as detracting from the integrity of the information.

Article G puts the onus of showing that these conditions are
satisfied on the person who claims that they are, but if it can be
shown that the conditions in paragraph (2) are satisfied, a rebut
table presumption arises that the condition in paragraph (1) is
satisfied. The process of reproduction referred to in paragraph (2)
may be the production of a computer print-out, or it may be the
photographic copying of this print-out.

(Note that any altered record may also satisfy the requirement
for an original, but it will only be an authentic record of the
original information as amended. This reflects the ordinary posi
tion with documents in writing. For example, where an agreement
in writing has been varied, the record of the variation may be as
much as "original" as the record of the initial agreement; but it
will only be an original record of the variation, not of the initial
agreement).

Exclusions: article F

This article excludes negotiable instruments and share certifi
cates from the application of these rules. In the context of nego
tiable instruments, requirements for writing, signature and an
original document serve an additional purpose. Signature may be
a method of transferring title by means ofendorsement. The re
quirement for an original provides an assurance that title has not
previously been transferred to a third party.

It is considered that this article is not strictly necessary in view
of condition (ii) of articles A(l) and D(1), and for that reason it
appears in square brackets. The Working Group will wish to
consider (a) whether it is desirable to make specific exclusions of
this kind or whether it is preferable to rely on condition (ii); and
(b) if there are to be specific exclusions, whether the list should
be extended.
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C. Report of the Working Group on Electronic Data Interchange (EDI)
on the work of its twenty-seventh session

(New York, 28 February-ll March 1994) (A/CN.9/390) [Original: English]
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INTRODUCTION

1. At its twenty-fourth session (1991), the Commission
agreed that the legal issues of electronic data interchange
(EDI) would become increasingly important as the use of
EDI developed and that the Commission should undertake
work in that field. The Commission agreed that the matter
needed detailed consideration by a Working Group.l

2. Pursuant to that decision, the Working Group on Inter
national Payments devoted its twenty-fourth session to
identifying and discussing the legal issues arising from the
increased use of ED!. The report of that session of the
Working Group suggested that the review of legal issues
arising out of the increased use of EDI had demonstrated

'Official Records of the General Assembly, Forty-sixth Session, Sup
plement No. 17 (A/46/17), paras. 314-317.

that among those issues some would most appropriately be
dealt with in the form of statutory provisions (NCN.9/360,
para. 129). As regards the possible preparation of a standard
communication agreement for worldwide use in internatio
nal trade, the Working Group decided that, at least current
ly, it was not necessary for the Commission to develop a
standard communication agreement. However, the Working
Group noted that, in line with the flexible approach recom
mended to the Commission concerning the form of the final
instrument, situations might arise where the preparation of
model contractual clauses would be regarded as an appro
priate way of addressing specific issues (NCN.9/360, para.
132). The Working Group reaffirmed the need for close
cooperation between all international organizations active
in the field. It was agreed that the Commission, in view of
its universal membership and general mandate as the core
legal body of the United Nations system in the field of
international trade law, should play a particularly active role
in that respect (NCN.9/360, para. 133).
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3. At its twenty-fifth session (1992), the Commission
considered the report of the Working Group on Internatio
nal Payments on the work of its twenty-fourth session (N
CN.9/360). In line with the suggestions of the Working
Group, the Commission agreed that there existed a need to
investigate further the legal issues of EDI and to develop
practical rules in that field. It was agreed, along the lines
suggested by the Working Group, that, while some issues
would most appropriately be dealt with in the form of statu
tory provisions, other issues might more appropriately be
dealt with through model contractual clauses. After discus
sion, the Commission endorsed the recommendation con
tained in the report of the Working Group (NCN.9/360,
paras. 129-133), reaffirmed the need for active cooperation
between all international organizations active in the field
and entrusted the preparation of legal rules on EDI to the
Working Group on International Payments, which it re
named the Working Group on Electronic Data Inter
change.2

4. At its twenty-sixth session (1993), the Commission
had before it the report of the Working Group on Electron
ic Data Interchange on the work of its twenty-fifth session
(NCN.9/373). The Commission expressed its appreciation
for the work accomplished by the Working Group. The
Commission noted that the Working Group had started dis
cussing the content of a uniform law on EDI and expressed
the hope that the Working Group would proceed expedi
tiously with the preparation of that text.

5. It was suggested that, in addition to the work currently
under way in the Working Group, there existed a need for
considering particular issues that arose out of the use of
EDI in some specific commercial contexts. The use of EDI
in procurement and the replacement of paper bills of lading
or other documents of title by EDI messages were given as
examples of topics that merited specific consideration. It
was also suggested that the Commission should set a time
limit for the completion of its current task by the Working
Group. The widely prevailing view, however, was that the
Working Group should continue to work within its broad
mandate established by the Commission. It was agreed
that, only after it had completed its preparation of general
rules on EDI, the Working Group should discuss additional
areas where more detailed rules might be needed.3

6. The Working Group on Electronic Data Interchange
held its twenty-sixth session at Vienna, from 11 to 22
October 1993. At that session, the Working Group consid
ered the issues discussed in a note by the Secretariat (N
CN.9/WG.IV/WP.57) and a proposal made by the delega
tion of the United Kingdom of Great Britain and Northern
Ireland (NCN.9/WG.IV/WP.58). The Secretariat was re
quested to prepare, on the basis of the deliberations of the
Working Group, a set of revised articles, with possible
variants, on the issues discussed.

7. The Working Group on Electronic Data Interchange,
which was composed of all States members of the Com
mission, held its twenty-seventh session in New York,

2Ibid., Forty-seventh Session, Supplement No. 17 (A/47f17), paras.
140-148.

'Ibid., Forty-eighth Session, Supplement No. 17 (A/48f17), paras. 265
267.

from 28 February to 11 March 1994. The session was at
tended by representatives of the following States members
of the Working Group: Argentina, Austria, Bulgaria, Cam
eroon, Canada, Chile, China, Denmark, Egypt, France,
Germany, Hungary, India, Iran (Islamic Republic of), Italy,
Japan, Kenya, Mexico, Morocco, Nigeria, Poland, Russian
Federation, Saudi Arabia, Singapore, Slovakia, Spain,
Sudan, Thailand, Togo, Uganda, United Kingdom of Great
Britain and Northern Ireland, United States of America and
Uruguay.

8. The session was attended by observers from the fol
lowing States: Algeria, Australia, Bahrain, Bolivia, Czech
Republic, Cote d'Ivoire, Finland, Indonesia, Myanmar,
Pakistan, Panama, Philippines, Republic of Korea, Senegal,
Sierra Leone, Sweden, Switzerland, Turkey, Ukraine and
Zambia.

9. The session was attended by observers from the fol
lowing international organizations:

(a) United Nations bodies
United Nations Conference on Trade and Develop
ment (UNCTAD)

(b) Intergovernmental organizations
Asian-African Legal Consultative Committee

(AALCC)
Economic Commission for Europe (ECE)
European Community (EC)
Hague Conference on Private International Law

(c) Other international organizations
Cairo Regional Centre for International Commer

cial Arbitration
Federaci6n Latinoamericana de Bancos

(FELABAN)
International Chamber of Commerce (ICC)
Organization of Islamic Capitals and Cities (OICC)
Society for Worldwide Interbank Financial Tele-

communication (SWIFT)

10. The Working Group elected the following officers:

Chairman: Mr. Jose-Marfa Abascal Zamora (Mexico)

Rapporteur: Mr. Abdolhamid Faridi Araghi (Islamic
Republic of Iran)

11. The Working Group had before it the following docu
ments: provisional agenda ·(NCN.9/WG.IV/WP.59) and a
note by the Secretariat containing a revised draft of uniform
rules on the legal aspects of electronic data interchange
(EDI) and related means of data communication (NCN.9/
WG.IV/wP.60).

12. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Uniform rules on the legal aspects of electronic
data interchange (EDI) and related means of data
communication.

4. Other business.

5. Adoption of the report.
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I. DELIBERATIONS AND DECISIONS

13. The Working Group discussed draft articles 1 to 10
as set forth in the note by the Secretariat (AlCN.9/WG.IV/
WP.60).

14. The deliberations and conclusions of the Working
Group are set forth below in chapter 11. The Secretariat was
requested to prepare, on the basis of those deliberations and
conclusions, a set of revised articles, to implement the
decisions and conclusions of the Working Group.

11. CONSIDERATION OF DRAFT PROVISIONS
FOR UNIFORM RULES ON THE LEGAL ASPECTS

OF ELECTRONIC DATA INTERCHANGE (EDI) AND
RELATED MEANS OF DATA COMMUNICATION

General remarks

15. The Working Group noted with interest an observation
that was made concerning the appearance of common,
EDI-related issues in a number of areas of possible future
work by the Commission. A specific example cited was the
mechanism of a "registry", which might come to be a tech
nique used to support international-trade-law-based solu
tions in diverse areas such as assignment of claims, secu
rities transactions and paperless negotiable instruments,
including documents of title. It was suggested that one
response to this phenomenon by the Commission might be
to formulate a general legal framework for registries. It was
noted that the Working Group might wish to consider this
question in the context of further deliberations on possible
other issues to be dealt with upon the completion of its
current work (see below, paragraphs 154-160). Such other
issues might also include the preparation of a model com
munication agreement and questions related to the liability
of third-party service providers.

Title

16. The reference in the title to "uniform rules" gave rise
to a review by the Working Group of its earlier decision to
formulate a legal text in the form of statutory rules (AI
CN.9/387, para. 2). It was widely agreed that the term
"uniform rules" was inappropriate as it suggested a legal
instrument in the nature of contractual rules of practice,
when what was needed was statutory support of the prac
tice of EDI. As to the exact form of the statutory rules, a
decision that had previously been deferred, the Working
Group expressed a preference for the form of a model law.
It did so in view in particular of the complexity and time
involved in formulating and implementing an international
convention, difficulties that were disadvantageous in view
of the urgent need for statutory rules in this area.

17. While it was agreed that the form of the text should
be that of a model law, and that this needed to be indicated
clearly in the title, it was widely felt that, owing to the
special nature of the legal text being prepared, a more flexi
ble term than "model law" needed to be found. It was
observed that a more flexible term was needed in order to
reflect that the text contained a variety of provisions relat
ing to existing rules scattered throughout various parts of
different national laws in a typical enacting State. It was

thus a possibility that enacting States would not necessarily
incorporate the text as a whole and that the provisions of
the model law would not necessarily appear together in any
one particular place in the national law. The text could be
described, in the parlance of one legal system, as a "mis
cellaneous statute amendment act". The Working Group
agreed that this special nature of the text would be better
reflected by the use of the term "model statutory pro
visions". The view was also expressed that the nature and
purpose of the model statutory provisions could be ex
plained in an introduction or guidelines accompanying the
text.

18. A number of misgivings were expressed as to the
remainder of the title. They included: discomfort with the
words "the legal aspects", which were described as being
too vague for the title of a legislative text and, alternatively,
were said to create the mistaken impression that the text
dealt with all the legal issues that might be related to the
use of EDI; the use of the word "data", which might be
suitable for the informal discussions of the Working
Group, but was said to be too narrow and unclear to be
included in a legal text (see below, paragraph 46); the use
of the word "communication", which was felt to be too
narrow and appeared to prejudge decisions still to be made
by the Working Group as to the scope of the model statu
tory provisions; the possible inadequacy of the reference at
the end of the title to "related means of data communica
tion"; and the potentially broad scope of transactions and
activities to which the words "data communication" could
be understood to refer.

19. Various proposals were made aimed at addressing
those concerns, while reflecting the common understanding
that the title should take into account various possible tech
nologies and combinations of technologies, along with the
essential element of durable recording. Those proposals
included the use of expressions such as: "data recording";
"computer-based records in commerce"; "electronic com
merce"; "exchange of electronic documents"; "using non
paper-based technologies"; "paperless recording and com
munication of information".

20. Following deliberations, the Working Group was of
the view that it would not be possible to fix a final formu
lation of the title until the content of the model statutory
provisions, in particular the provisions relating to scope,
had been considered and developed further. It was noted
that, for the purposes of a working title, the term "elec
tronic commerce" might be used, though it was observed
that the use of the term "commerce" in the title raised
questions relating to the scope of application of the model
statutory provisions (see below, paragraphs. 22-27).

Chapter I. General provisions

Article 1. Sphere of application

First sentence

21. The Working Group discussed whether the words
between square brackets ("commercial and administra
tive") should be retained. With respect to the reference to
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"administrative information", it was generally felt that the
model statutory provisions should not expressly deal with
the situations where a fonn requirement was prescribed by
an administration for reasons of public policy. It was thus
decided that the reference to "administrative information"
should be deleted. A view was expressed that the text
should contain express wording excluding administrative
infonnation from the scope of the model statutory pro
visions. The Working Group, however, reaffinned the
decision made at its previous sessions that the sphere of
relationships between EDI users and public authorities
should not be excluded from the scope of the model sta
tutory provisions (NCN.9/373, para. 48 and NCN.9/387,
para. 35).

22. Divergent views were expressed with respect to the
use of the notion of "commercial infonnation". One view
was that the model statutory provisions should somehow be
limited in scope to data created, stored or exchanged for the
purposes of commercial transactions. It was stated that
such a limitation would appropriately reflect the general
mandate of the Commission with respect to international
trade law. It was considered, however, that the reference to
the notion of "commercial infonnation" might make it
necessary to define that notion in the model statutory pro
visions. Suggestions were made to provide such a defini
tion either by listing certain types of transactions as "com
mercial transactions" or by listing certain types of parties
as "merchants". It was widely felt that either of those two
approaches might raise difficulties in the context of an
international instrument since existing national laws might
differ as to which types of transactions would be regarded
as "commercial" and which types of parties would be re
garded as conducting a "commercial" activity. In that con
nection, it was suggested that, even if the model statutory
provisions were generally limited in scope to "commercial
information", a provision might be needed to make them
applicable to certain data and transactions that might not be
regarded as commercial, for example medical data, and to
certain categories of professionals that might not be regar
ded, in many legal systems, as merchants.

23. The contrary view was that any reference to "com
merce" or "trade" should be avoided. In support of that
view, it was stated that such a reference might raise diffi
culties, since certain common-law countries, as well as
certain civil-law countries, did not have a discrete body of
commercial law, and it was not easy or usual in such coun
tries to distinguish between the legal rules that applied to
"trade" transactions and those that applied more generally.
Other examples were given of countries where the notion
of "trade" was not commonly used and might raise a ques
tion as to its definition. On the other hand, examples were
also given of countries where the notion of "trade" might
be already in use in national legislation and might be inter
preted differently according to the country in which the
notion was used. It was stated that previous UNCITRAL
legal texts had avoided unnecessary references to such
notions as "trade" or "commerce", while the UNCITRAL
Model Law on International Commercial Arbitration,
which contained such references, also provided a definition
of the term "commercial". It was recalled that the same
concern had been expressed at the previous session of the
Working Group (NCN.9/387, para. 34).

24. In favour of deletion of any reference to "commercial
infonnation", it was also stated that the focus of the model
statutory provisions should not be on any specific category
of transactions, e.g., commercial transactions in the context
of which various computer-based techniques might be
used, but rather that it should be on those techniques them
selves, whose common feature was that they were not
paper-based. It was thus suggested that the text should con
tain a reference to "paperless creation, recording and com
munication of infonnation".

25. It was further stated that, should the model statutory
provisions apply only to commercial transactions, such a
limitation in scope would be inconsistent with the broad
fonnulation of draft articles 6-9, which were intended to
provide alternative ways of complying with existing re
quirements of national law. It was suggested that the scope
of the model statutory provisions should cover the full
scope of such national requirements, not all of which were
intended to apply in a commercial context. For example,
it was stated that, in certain jurisdictions, there existed
mandatory requirements that all guarantees be established
in writing. It was stated that a distinction between "com
mercial" and "non-commercial" guarantees, cutting across
such a legal regime, would establish an unnecessary dichot
omy. Another suggestion was made that the scope of the
model statutory provisions should cover all kinds of rela
tionships under which parties were free to detennine their
contractual rights and obligations, to the exclusion of rela
tionships where such rights and obligations were deter
mined by mandatory rules of law.

26. The view was expressed that, should the reference to
"commercial infonnation" be deleted, the text might need
to be reworked so as not to result in a mere reference to the
notion of "data [record] [message]" as defined under draft
article 2(a). Several alternative wordings were proposed for
the first sentence. Such proposed wordings included:
"These Rules apply to electronic information in the fonn of
data or messages"; "These Rules apply to information re
lated to transactions"; and "These rules apply to computer
based transactions intended to have legal effect". With
respect to the proposed reference to the notion of "trans
action", it was recalled that the Working Group had agreed
at previous sessions that the focus of the model statutory
provisions was on data messages or records and not on the
underlying transaction.

27. While considerable support was expressed in favour
of deletion of any reference to "commercial information",
the Working Group decided that the reference should be
maintained in square brackets and that the discussion
should be reopened at a later meeting, after the substantive
model statutory provisions had been reviewed.

Second sentence

28. The Working Group discussed whether the second
sentence of draft article 1, stating that the model statutory
provisions "do not apply to purely oral or purely [docu
mentary] [written] information" should be retained.

29. It was stated that the meaning of both the terms
"written" and "documentary" was not sufficiently clear.
The term "paper-based information" was suggested as an
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alternative. It was pointed out, however, that that term
might not encompass certain forms in which information
might appear, which should be excluded from the scope of
application of the model statutory provisions, such as
microfiche. It was therefore suggested that a reference to
"digitalized information", Le., information that could be
processed by means of a computer, would be preferable.

30. The prevailing view, however, was that the second
sentence of draft article I should be deleted. Reasons given
in support of deletion of the sentence included: that the
model statutory provisions should specify the cases in
which they would apply, and for that purpose draft article
2(a), defining "data record" or "data message", should be
sufficient; that a negative definition of the scope of appli
cation of the model statutory provisions, such as the exclu
sion of written or documentary information, might be con
fusing, since it would not be clear whether only written or
documentary information, or other information as well,
would be excluded; that such a negative definition of the
scope of application might be inappropriate, since it might
have the adverse effect of excluding certain kinds of infor
mation in written or documentary form, such as telegrams
and telecopies, which should not be excluded.

Third sentence

31. Differing views were expressed as to whether the
third sentence of draft article 1 ("Except as otherwise pro
vided in these Rules, they do not apply to the substance of
the information") should be retained.

32. One view was that the sentence should be retained
since it provided a useful rule of interpretation under which
the burden of proof that the rules applied to the substance
of a given information would be on the person raising such
an argument. Another view was that the sentence should be
retained, but slightly modified by replacing the word "sub
stance", which was not sufficiently clear, by "contents" or
by "rights and obligations arising from the underlying
transaction". Yet another view was that the sentence should
be rephrased to define the sphere of application in a pos
itive manner.

33. The prevailing view, however, was that the sentence
should be deleted. In support of deletion, it was stated that
the sentence was superfluous, since the principle that the
model statutory provisions would not apply to the rights
and obligations arising from the underlying transaction was
self-evident. However, it was also stated by proponents of
deletion that there were cases in which the model statutory
provisions would apply to matters of substance of the in
formation (e.g., draft article 12 dealing with the formation
of contracts) and that the matter should be dealt with in
each relevant article rather than in a general article defining
the sphere of application of the model statutory provisions.
It was also stated that whether the model statutory provi
sions applied to the substance of the underlying transaction
was a matter to be determined by other applicable rules of
national law, since there might be cases in which the trier
of fact would have to consider the substance of the infor
mation in order to determine whether the model statutory
provisions would apply.

Footnote to chapter I

34. The Working Group considered the question whether
the issue of the relationship of the model statutory provi
sions to consumer protection law should be dealt with in a
footnote or in the text of the model uniform provisions.

35. The view was expressed that dealing with the matter
in a footnote was not appropriate. It was stated that, in a
number of countries, footnotes to statutory texts were not
used and the legal effect of such a footnote would be un
certain. It was thus suggested that the matter should be
dealt with in the text of draft article 1 proper. It was also
stated that the need to define the notion of "consumer"
could be circumvented through the use of wording based
on article 2(a) of the United Nations Convention on Con
tracts for the International Sale of Goods, which provided
that the Convention did not apply to "sales of goods bought
for personal, family or household use". In this context, a
rule along the following lines was suggested: "Personal or
household matters are out of the scope of application of the
model statutory rules."

36. In response, it was recalled that, at its previous ses
sions, the Working Group had decided that the issue should
be dealt with in a footnote, in particular since it would be
impractical to attempt to provide a uniform definition of
the notion of "consumer" (see NCN.9/387, para. 28 and N
CN.9/373, para. 32). In support of that approach, it was
stated that issues of consumer protection should, to the
widest possible extent, be left to national legislators. More
over, it was pointed out that if the matter were to be dealt
with in the text of the model statutory provisions, a rule
setting the priority between the model statutory provisions
and consumer protection law would have to be added.
After discussion, the Working Group reaffirmed its previ
ous decision that the issue of consumer protection law
should be dealt with in a footnote.

37. As to the precise approach to be followed with regard
to consumer matters, four variants were before the Work
ing Group. Variant A stated that the model statutory pro
visions did not deal with issues related to consumer protec
tion. Variant B stated the principle that the model statutory
provisions did not override law intended for the protection
of consumers. Variant C was based on a twofold approach,
Le., the model statutory provisions would not apply to con
sumer transactions and they would be subject to consumer
protection law. Variant D was based on the principle that
the model statutory provisions would not apply to consumer
transactions.

38. The view was expressed that the matter of consumer
protection should be dealt with along the lines of variant D
so as to exclude the application of the model statutory pro
visions to consumer transactions. In support of that view, it
was stated that the term "consumer transactions" was a
clear and objective criterion, while the notion of "consumer
protection" might be unclear and raise difficulties. Such
difficulties might arise particularly if a determination had
to be made as to what constituted consumer protection
legislation. Examples were given of possible conflict
between the model statutory provisions and otherwise
applicable rules of law which, although not expressly
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mentioning consumer protection as their purpose, could be
interpreted as having a protective effect on consumers. For
example, it was stated that protection-of-data-privacy law
was, in a sense, consumer protection law, and yet should
not be covered by the model statutory provisions.

39. The prevailing view, however, was that variant D
should be rejected. The Working Group reaffirmed the
decision made at its nineteenth session that the model statu
tory provisions should apply to all messages, including
messages to or from consumers, but that it should be made
clear that the model statutory provisions were not intended
to override any consumer protection law (see NCN.9/373,
paras. 29-31).

40. The Working Group then focused its attention on
variant B. Variant B was criticized on the ground that it
might necessitate a determination as to whether a particular
law was intended for the protection of consumers, which
might be a difficult matter of interpretation of the law. In
addition, it was stated that variant B might be misinterpre
ted as subjecting commercial law to consumer law. It was
thus suggested that, should the variant be retained, it should
be placed within brackets. The prevailing view, however,
was in favour of the adoption of variant B, which was said
to establish appropriate recognition of the principle that
consumers could benefit from the application of the model
statutory provisions, while it left open the possibility for
legislators to provide special protection to consumers.

Footnote to article. 1

41. The view was expressed that the model statutory pro
visions should apply only to international cases since their
purpose was to facilitate international trade. It was stated
that such a limitation in scope would be consistent with the
general mandate of the Commission with respect to inter
national trade. The contrary view was that the application
of the model statutory provisions should not be limited to
international cases. In support of that view, it was pointed
out that legal certainty to be provided by the model statu
tory provisions was necessary for both domestic and inter
national trade. Furthermore, a duality of regimes governing
the use of electronic means of recording and communica
tion of data might create a serious obstacle to the use of
such means.

42. After discussion, the Working Group reaffirmed the
decision made at its previous session, that the model stat
utory provisions should be applicable in principle to both
international and domestic cases, but that a footnote should
indicate a possible test of internationality for use by those
States that might desire to limit the applicability of the
uniform rules to international cases (NCN.9/387, para. 21).

43. With respect to the text of the footnote, a number of
improvements of a drafting nature were suggested. It was
stated that the notion of "international trade interests" was
too broad and potentially confusing since it might be inter
preted as dealing indifferently with the interests of Govern
ments and with the interests of commercial partners in the
field of international trade. It was thus suggested that the
text should refer to "international trade" or to "international
trading interests". There was general agreement that the

matter would need to be discussed by a drafting group, to
be established by the Working Group at a future session.

Article 2. Definitions

44. The Working Group decided that its method of work
ing with regard to draft article 2 at the current session
would be to engage in an exchange of views on the defi
nitions contained therein, but to generally reserve final
decisions until it had completed its review of the draft
model statutory provisions as a whole.

Subparagraph (a) (Definition of "Data [record]
[message]" )

45. The Working Group noted that the text of the sub
paragraph reflected the decisions that had been made at
the previous session (NCN.9/387, paras. 30-39). It then
proceeded to consider further various elements of the defi
nition, largely from the standpoint of drafting.

46. The view was expressed that the word "data", irre
spective of whether it was paired with "record" or "mes
sage", was not clear, since it might be interpreted in either
of two ways: as a reference to any information in a com
puter, or as a reference to information fields in EDI mes
sages. As an alternative, an expression along the following
lines was suggested: "'electronic record' means informa
tion as data or messages ...". The use of the word "elec
tronic", it was said, would not necessarily be interpreted as
barring future, non-electronic media. It was stated in re
sponse that the word "data" and the term "data record" had
a specific, commonly understood connotation in practice.
In response to a suggestion to use the term "electronic
document", it was recalled that the Working Group had
previously shied away from using the word "document"
because it might connote a link to paper. Yet another sug
gestion was to forgo in the term selected words such as
"electronic", in which there might appear to be an inherent
reference to the media, and to include as an essential ele
ment in the definition the notion of digital creation, storage
and communication of information.

47. Another portion of the definition focused on by the
Working Group was the reference to creation, storage and
communication of information. A suggestion was made
that communication or transmission should be a required
element, a view that, as in the past, did not attract support.
As regards the reference to creation of information, the
concern was expressed that that wording, in particular if
read in conjunction with draft article 12(2), could be read
as suggesting the possibility that contracts could be con
cluded in the total absence of human intervention. Another
concern with the word "created" was that it might suggest
the possibility of purely oral communications. An amend
ment proposed in line with those views was the use of the
word "recorded" in place of the word "created".

48. While recognizing the concern that had been raised
with respect to such a possible interpretation of the word
"created", there was broad agreement that the definition
needed to take into account the fact that industry was in
creasingly relying on interactive, computer-to-computer
communications with little or no human intervention, in
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which software programs permitted computers to make
decisions within limited parameters (e.g., computerized
inventory control triggering computer-generated re-order
ing when inventory stocks diminished). It was understood
that, standing at the back of such purely computer-genera
ted communications, there were persons, either physical or
juridical, that remained ultimately responsible for the legal
consequences of the communications. Another drafting
suggestion was to replace "created" by "generated".

49. Differing views were exchanged as to the choice to
be made by the Working Group between the terms "data
record" and "data message". Related concerns were raised
with respect to both terms. On the one hand, the concern
was expressed that the word "message" might suggest the
exclusion of data that was merely stored, while on the other
hand the word "record" might be read as excluding data
that was communicated. It was suggested that the term
"data statement" might be a collective term that would
encompass both stored and communicated data. The con
cern raised in turn by that proposal was that the word
"statement" might connote a link to paper and might also
suggest the exclusion of computer-generated data inter
change. After deliberation, the Working Group decided, at
least for the time being, to retain the term "data record",
which was understood to encompass the case of computer
generated messages.

50. Differing views were also expressed as to whether to
retain the reference to telegram, telex and telecopy. One
view was that those forms of communication should be
deleted from the definition. Reasons cited in support of
deletion centred on the differences between those forms of
communication and EDI, which included, aside from tech
nological factors, the fact that established legal approaches
existed for dealing with communications by telegram and
telex, if not by telecopy, which might, however, be under
stood legally as a combination of mail and photocopying.

51. The prevailing view was to affirm the earlier decision
in favour of a broad approach to media of communication
and to retain in the definition a reference to telegram, telex
and telecopy. The Working Group as well did not accept a
suggestion to refer only to telex and telegram, and to delete
mention of telecopy. It was noted in the discussion that the
technological distinction between EDI and those media of
communication was blurring as they themselves increasing
ly relied on technologies that provided a recording capabi
lity. To that it might be added that a data transaction might
involve several types of media. A view was also expressed
that, were the definition to contain a requirement of digitali
zation, uncertainty as to the inclusion of telegram, telex and
telecopy could be met. Other suggestions directed at the
media of communication included: to include a reference to
electronic mail; to avoid excluding the practice of issuance
of a telegram on the basis of oral transmission by telephone
to the intermediary of the contents of the telegram; and to
forgo the use of the word "analogous", since that word
might inadvertently suggest a link to analog technology.

Subparagraph (b) (Definition of "Electronic data
interchange (EDl)")

52. The Working Group found the substance of the sub
paragraph to be generally acceptable. It was noted that, in

the preparation of a revised draft, it might be useful to
consider any definition of "EDI" that might be adopted by
the Economic Commission for Europe (ECE) in the context
of UN/EDIFACT.

Subparagraph (c) (Definition of "[Sender]
[Originator]")

53. The Working Group noted that the text of the
subparagraph reflected decisions that had been made at the
previous session (NCN.9/387, paras. 43-46). It then pro
ceeded to consider further various elements of the defini
tion, largely from the standpoint of drafting.

54. As regards the choice between the words "sender"
and "originator", support was expressed in favour of each
of these words. It was widely felt, however, that the word
"originator" would be more in line with the decision to use
the word "record" in subparagraph (a). It was stated that
the word "originator" was commonly used in practice in
the context of communication or transmission of informa
tion.

55. It was widely felt that, since a definition of "inter
mediary" was contained in subparagraph (e), the words
"other than one performing the function of an inter
mediary" should be replaced by the words "other than an
intermediary".

56. Several concerns were expressed with respect to the
words "any person on whose behalf a data [record] [mes
sage] covered by these Rules purports to have been created,
stored or communicated". One concern was that the expres
sion "any person" was too broad and should be replaced by
"a person" to avoid covering persons other than origina
tors. Another concern was that the words "on whose be
half' might be interpreted as excluding the originator itself.
While it was suggested that the text should be redrafted to
cover expressly the originator and any other person acting
on its behalf, it was widely felt that the text was sufficiently
clear to avoid misinterpretation. It was further suggested
that the words "covered by these Rules" were redundant,
since a definition of "data record" was contained in sub
paragraph (a). There was general agreement for the dele
tion of those words.

57. With respect to the notion of "person" used in the
draft definition, a concern was expressed that the mere
reference to "person" might not make it sufficiently clear
that any legal person or entity on behalf of which a mes
sage was created was to be regarded as a sender. In particu
lar, it was stated that messages that were generated auto
matically by computers without direct human intervention
should be clearly regarded as "sent" by the legal entity on
behalf of which the computer was operated. As regards
such situations where messages were automatically gener
ated, it was also stated that a special provision would be
needed to deal with the issue of intent to send a message
in such cases. It was further stated that the reference to the
person who originated a message might be misinterpr~ted

as covering any clerk who processed the data. SuggestIOns
that were made to replace the words "any person" or "a
person" included "a natural or legal person"; "a person or
entity"; "a party"; and "anyone". A further suggestion was
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to introduce, either in the text of the model statutory pro
visions or in a footnote, a definition of the notion of "per
son".

58. In response to those suggestions and concerns, it was
recalled that the same discussion had taken place at the
previous session of the Working Group (NCN.91387, para.
44). It was noted that the notion of "person" had been used
in previous UNCITRAL texts, apparently without giving
rise to difficulties. It was also noted that, should the model
statutory provisions deviate from the use of the notion of
"person" or introduce a definition of the notion of "per
son", difficulties might arise with respect to the interpreta
tion of other UNCITRAL texts. The view was expressed
that, in most legal systems, the notion of "person" was used
to designate the subjects of rights and obligations and was
consistently interpreted as covering both natural persons
and corporate bodies. The view was also expressed that,
should the notion of "entity" be used, the text should make
it clear that it was not intended to establish any computer
as the subject of rights and obligations. While support was
expressed in favour of using the notion of "party", which
was said to be sufficiently neutral, that notion was also
objected to on the ground that it pertained to the contrac
tual sphere.

Subparagraph (d) (Definition of "Addressee")

59. Doubts were raised as to the need for including the
subparagraph on the grounds that "addressee" was a "natu
ral" term, Le., a term with a meaning that would be obvious
from the context in which it was used, rather than a special
term of art that required definition in the model statutory
provisions. It was suggested that the only function appa
rently served by the definition was to exclude intermediar
ies from the notion of "addressee". That blanket exclusion
was questioned on the ground that there might be instances
in which an intermediary would be an addressee, for exam
ple, when it was acting in a representational capacity with
respect to an end-user. In support of retaining subparagraph
(d), it was pointed out that "addressee" was an important
term, as evidenced by its repeated use throughout the model
statutory provisions.

60. Various observations and views were expressed
aimed at modification or refinement of subparagraph (d),
were it to be retained. Those observations included the
following: the words "other than one performing the func
tion of an intermediary" were not clear and might lend
themselves to circumvention; those words might therefore
be deleted, in particular if, in subparagraph (e), wording
were used along the lines of "any person that provides the
service"; the expression "any person" was too broad, since
persons other than addressees might be involved, a concern
that might be met by saying instead "the person" or "a
person"; the term "end-user" might be too narrow, since it
would not be the concern of the law whether the addressee
actually made use of a data record; the word "ultimately"
should be deleted since it might exclude the possibility of
addressees in the middle of the message-transmission
chain; this provision might be one instance in which the
term "data message" would have been a term preferable to
"data record", in view of the focus on data transmission in
the current provision; the words "covered by these rules"

were unnecessary since all "data records", as a defined
term, were covered.

Subparagraph (e) (Definition of "Intermediary")

61. The view was expressed that it might not be neces
sary to retain a definition of "intermediary". However, the
focus of most interventions was on modification of the
provision. A concern with the first sentence, in connection
with a concern raised with regard to subparagraph (d) (see
above, paragraph 60), was that the expression "as an ordi
nary part of its business" might lend itself to circumven
tion. It was suggested that the expression should be deleted,
or, in the alternative, replaced by the expression "on behalf
of a person". Another suggestion to ease this concern in
subparagraph (e), as well as in (c) and (d), was to focus in
those provisions on the rights and obligations with regard
to a particular message.

62. Views were also exchanged as to the second sentence
of subparagraph (e), which set forth a non-exhaustive list
of value-added services that might be provided by an inter
mediary. A number of interventions questioned the need
for that sentence on the ground that the value-added ser
vices referred to therein were outside the message-transmis
sion chain and therefore did not involve rights and obliga
tions of concern to the model statutory provisions. The
proper scope of the text, it was stated, should be the rights
and obligations related to the transmission function of the
intermediary. It was also suggested that the sentence con
tained what appeared to be a substantive rule and as such
did not belong in a definition. Support was expressed, how
ever, for the retention of the second sentence, on the
ground that such value-added services performed an in
creasingly important commercial function and should be
recognized. The view was also expressed that in such a
case the nature of the intermediary as a service provider
should be made clearer, in addition to making it clearer that
the list of possible services in the definition was non
exhaustive.

Subparagraph (f) (Definition of "Record")

63. Doubts were expressed as to the necessity or advis
ability of including a definition of "record" in view of the
definition in subparagraph (a) of the term "data record". In
addition to the concern over possible overlap and confusion
with subparagraph (a), the concern was raised that the ref
erence to a form requirement in the definition would over
lap and possibly conflict with draft article 6.

64. Concerning the two variants of subparagraph (j) be
fore the Working Group, a view was expressed that variant
A appeared to be more complicated than variant B, and that
therefore the latter was preferable. As to the formulation of
variant B, concerns included the applicability of the word
"representation" to what was in effect a collection of elec
tronic impulses and the clarity of the reference to "repro
duction" of the record. An alternative formulation for the
definition, focusing on the elements of durability and form,
was proposed: "... a durable representation of information
either in or capable of being converted into a perceivable
form". The concern was again expressed, however, that
such a definition might overlap with draft article 6.
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65. The Working Group concluded its deliberations on
draft article 2 by noting that, in addition to the decisions
that had been taken, a number of drafting suggestions that
had been made could be taken into consideration in the
preparation of a revised draft of the model statutory provi
sions.

Article 3. Interpretation of the Uniform Rules

Paragraph (l)

66. It was noted that paragraph (I) contained an interpre
tation rule, modelled on article 7(1) of the United Nations
Sales Convention, emphasizing the importance of the inter
national character of the model statutory provisions and the
need to promote uniformity in their application and the
observance of good faith. Differing views were expressed
as to whether the provision should be retained. One view
was that, while such a provision might be useful in the
context of an international convention, it might be irrele
vant in the context of statutory provisions that would even
tually be enacted as pieces of national legislation. It was
stated that paragraph (I) only related to the interpretation
of the model statutory provisions, but it would be the na
tional law enacting the model statutory provisions, not the
model statutory provisions themselves, which would be
interpreted by the national courts, so paragraph (I) would
simply not apply. It was pointed out that for this reason no
such interpretation rule had been included in the model
laws prepared thus far by UNCITRAL.

67. The prevailing view, however, was that paragraph (I)
should be retained. It was stated that a provision along the
lines of paragraph (I) would enhance unification and har
monization of law, since it could provide useful guidance
to national courts and other authorities. It was stated that in
certain countries, more particularly in federal States, it was
not uncommon for model rules to provide such guidance,
which was aimed at limiting the extent to which a uniform
text, once incorporated in local legislation, would be inter
preted only by reference to the concepts of local law. It was
also stated that in some jurisdictions, it was recognized that
national laws could be subject to a different set of interpre
tation rules, depending on whether they were of domestic
or of international origin, for example if they originated
from organs of regional economic integration organiza
tions. It was added that it was consistent with the practice
followed in contemporary international legal instruments to
include such a rule aimed at the harmonization or uniform
interpretation of national laws.

68. A number of drafting changes were suggested. As the
model statutory provisions applied to both national and
international cases, there was a need to limit the application
of this provision in the case of purely domestic trans
actions. The suggestion was therefore made that the words
"where appropriate" should be inserted before the words
"to their international character". Another suggestion was
that the reference to international trade should be deleted,
since good faith had the same meaning both in domestic
and in international trade. Yet another suggestion was that
the notion of the international character and the need to
promote uniformity were two different goals that should be
expressed in separate paragraphs, so as to avoid confusion.

69. The view was expressed that one of the purposes of
the model statutory provisions would be seen as encou
raging the use of new communication technologies. The
suggestion was thus made that a new paragraph should be
inserted between the current paragraphs (I) and (2) along
the following lines: "Regard is also to be had to the pur
pose of these rules to enhance trade through transactions
utilizing modern commercial methods." That suggestion was
objected to on the ground that it could be seen as man
dating the use of electronic communications, while the
intention of the Working Group was merely to remove
obstacles in the use of such communications. The objection
was also raised that the word "modern" was not appro
priate, since today's "modern" technologies would eventu
ally become outdated.

Paragraph (2)

70. It was noted that paragraph (2), which was modelled
on article 7(2) of the United Nations Sales Convention,
provided that lacunae left by the model statutory provisions
were to be covered by application of the general principles
enshrined in the statutory provisions or, in the absence of
such principles, of the law applicable by virtue of the rules
of private international law.

71. Differing views were expressed as to whether the
paragraph should be deleted, or retained and possibly
modified. In favour of deletion of the paragraph, it was
stated that it was inappropriate to include a reference to
"the general principles on which these Rules are based" in
the model statutory provisions, since it was not clear what
principles were being referred to. It was also stated that a
reference to the law applicable by virtue of the rules of
private international law was irrelevant, since the only law
applicable would be that of the State enacting the model
statutory provisions.

72. However, there was general agreement in the Work
ing Group that, although paragraph (2) needed to be modi
fied, a rule along those lines was useful and should be
included in the model statutory provisions. As regards that
modification, it was recalled that, at its previous session,
the Working Group was agreed that the reference to "the
law applicable by virtue of the rules of private international
law" should be maintained only if the model statutory pro
visions were eventually adopted in the form of an interna
tional convention (see NCN.9/387, para. 56). Accordingly,
in view of its decision to use the form of a model law, the
Working Group decided that the reference to the rules of
private interuational law should be deleted.

73. Several suggestions were made to improve the for
mulation of paragraph (2), including the following: to place
the paragraph in a separate article, since it did not establish
a rule of interpretation of the model statutory provisions, or
to amend the title of draft article 3 so as to correspond with
its contents; to clarify the term "settled", since it was not
clear whether the general principles or the applicable law
would govern a matter that was not "settled" at all in the
model statutory provisions or was "settled" only partially;
to recast paragraph (2) so as to incorporate some of the
ideas contained in the new paragraph proposed for inser
tion between the current paragraphs (I) and (2) (see above,
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paragraph 69), along the following lines: "In the interpre
tation of the model statutory provisions regard is to be had
to their purpose of giving effect to principles formulated
internationally intended to facilitate the use of modern
methods of communicating and holding information and
the need to promote uniformity in the application of these
principles." The Working Group noted the above sug
gestions as possible items to be considered in the prepara
tion of a revised draft of the model statutory provisions.

Article 4. [Deleted]

[Article 5. Variation by agreement]

74. There was general support for the principle of party
autonomy, on which draft article.5 was based. Differing
views were expressed, however, as to how the principle
should be implemented in the model statutory provisions.
Under one view, which supported the wording of the draft
article, the emphasis should be placed on the general prin
ciple of party autonomy, which should prevail unless other
wise expressly stated by the model statutory provisions. In
the same vein, it was suggested that, with a view to simpli
fying and clarifying the expression of the general principle,
the text should be replaced by a provision along the follow
ing lines: "These Rules may be varied by agreement:"

75. According to another view, certain difficulties might
arise if the principle of party autonomy was broadly stated
along the lines of draft article 5. It was stated that, as had
already been pointed out at the previous session of the
Working Group (NCN.9/387, para. 64), the model statu
tory provisions might, to some extent, be regarded as a
collection of exceptions to well-established rules regarding
the form of legal transactions. It was recalled that such
well-established rules were normally of a mandatory nature
since they generally reflected decisions of public policy. A
concern was thus expressed that an unqualified statement
regarding the freedom of parties to derogate from the
model statutory provisions might be misinterpreted as al
lowing parties, through a derogation to the model statutory
provisions, to derogate from mandatory rules adopted for
public policy reasons. It was thus suggested that, at least in
respect of the provisions contained in chapter 11 and in
draft article 14, the model statutory provisions should be
regarded as stating the minimum acceptable form require
ment and should, for that reason, be regarded as manda
tory, unless they expressly stated otherwise.

76. Another suggestion, which received considerable sup
port, was that draft article 5 should be moved to chapter Ill.
There was general agreement that chapter III dealt mostly
with rights and obligations that should be maintained with
in the sphere of party autonomy. With respect to chapter 11,
it was stated that a general reference to party autonomy
might not be needed, since draft articles 6, 7 and 8 express
ly dealt with situations where agreements were concluded
between parties. However, the view was expressed that, in
the context of draft article 9, a provision on party autonomy
might be needed to validate agreements by parties on the
means of evidence that they would use for the purposes of
their contractual relationships.

77. Several suggestions were made with respect to the
formulation of draft article 5. It was suggested that party
autonomy should apply not only in the context of relation
ships between originators and addressees of data records
but also in the context of relationships involving interme
diaries. Another suggestion was that the text should ex
pressly limit party autonomy to rights and obligations aris
ing "as between the contracting parties" so as not to
suggest any implication as to the rights and obligations of
third parties.

78. After discussion, the Working Group decided that the
current text of draft article 5 should be retained, subject to
drafting improvements, and that each article of the model
statutory provisions should be discussed with a view to
determining whether parties should be allowed to derogate
from its provisions. It was agreed that, once the review of
the remaining articles of the model statutory provisions had
been completed, the Working Group would revert to draft
article 5 and decide whether it was possible to consolidate
in a single article dealing with party autonomy all excep
tions to the mandatory nature of the model statutory provi
sions. The Working Group also postponed its final decision
as to whether draft article 5 should be moved to chapter Ill.

Chapter 11. Form requirements

Article 5 bis

79. It was recalled that the Working Group, at its previ
ous session, had agreed that the model statutory rules
should contain a broad provision stating that trade data
records should not be denied legal recognition solely as a
result of their electronic form (NCN.9/387, para. 94). It
was noted that, in the current text of draft article 5 bis, the
word "solely" had been omitted in view of concerns that
had been expressed at the previous session of the Working
Group that the use of such words as "solely" or "on the
sole grounds" might raise uncertainty as to whether an
objection to a trade data message could be characterized as
being made on the grounds that the message was in elec
tronic form and not on other grounds (see NCN.9/387,
paras. 102 and 148).

80. Various concerns were expressed with regard to draft
article 5 bis. One concern was that the draft article was too
broadly worded and that it might produce the unintended
effect that information in the form of a data record would
have to be recognized as having legal validity irrespective
of whether a contract stipulated that written documents
should be used. Another such unintended effect might be to
validate the use of electronic means of recording informa
tion in cases where a statutory regime prescribed the use of
a writing, for example, in the case of cheques, bills of
exchange and various kinds of documents that would em
body title to goods or other proprietary rights.

81. Another concern was that draft article 5 bis might
contradict draft articles 6, 7 and 8. It was stated that, while
the purpose of those draft articles was to allow for certain
existing requirements to be removed under strictly con
trolled conditions, draft article 5 bis might be interpreted as
doing away with such requirements without establishing
any condition regarding the use of data records.
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82. Various suggestions were made to narrow the scope
of draft article 5 his. One suggestion was to limit the scope
of the draft article to the contractual sphere and to provide
expressly that parties could deviate from its provisions.
Another suggestion was to limit the scope of draft article 5
his to the areas covered by draft articles 6, 7 and 8 and to
provide express reference to the conditions set forth in
those articles. In that connection, several changes in draft
ing or structure were proposed. One proposal was that draft
article 5 his should be drafted in the form of a positive rule
as an introduction to draft articles 6, 7 and 8. Another
proposal was that draft article 5 his should be combined
with draft articles 6 and 8 in a single provision establishing
the legal validity of data records if certain conditions were
met regarding the quality and security of the recording
process. Yet another proposal was that article 5 his should
be redrafted along the following lines: "A data record may
only be denied legal effectiveness, validity or enforceabil
ity on the grounds that the information it contains is re
quired to be recorded in writing or presented in its original
form if the conditions in article 6 or article 8 (as the case
may be) are not satisfied."

83. Further suggestions were made regarding the scope
of draft article 5 his. One suggestion was to exclude ex
pressly certain instruments, such as cheques and documents
of title. Another suggestion was that the scope of the draft
article should be limited to the sphere of admissibility of
evidence. In that connection, it was proposed that draft
article 5 his should be combined with draft article 9 to
indicate that, for evidence purposes, the reliability of a data
record should not be in question unless the party that ob
jected to the admissibility of a data record established that
there were reasonable grounds to consider that the data
record might not be reliable.

84. In response to the above-mentioned concerns and
suggestions, it was recalled that the purpose of the draft
article was only to reflect the general principle agreed upon
by the Working Group at its previous session (see above,
paragraph 79). It was stated that the effect of the draft
article should not be to solve any evidentiary issue or to
establish the legal validity of any data record but merely to
ensure that such validity could not be denied for the only
reason that the data record was in electronic form. It was
also stated that the effect of draft article 5 bis should not be
to allow the substitution of a data record for any formal
element that might be required under a specific legal
regime. There was general agreement that, for example,
cheques in an electronic form could not be validly presen
ted for payment.

85. After discussion, the Working Group reaffirmed its
decision that the model statutory provisions should establish
as a principle that data records should not be rejected simply
because of their form. It was widely felt that such a prin
ciple should apply generally. The scope of the draft article
should therefore not be limited to the area of evidence or to
other issues dealt with under draft articles 6-9.

86. It was generally felt, however, that article 5 his need
ed to be redrafted to express more clearly the principle on
which it was based. In that connection, it was suggested that
the draft article should contain the opening words "For the

purpose of any rule of law" and that a reference to the "sole
grounds" should be introduced in the current text. Another
suggestion was that the draft article should read as follows:
"A data record shall not be denied legal effectiveness, vali
dity or enforceability on the sole grounds that it is recorded
in electronic form." Further suggestions were made to re
place the words "on the grounds that the information it
contains must be recorded in [written] [documentary] form
or presented in its original form" by the words "on the sole
grounds that it is in a form covered by these Rules" or "on
the sole ground that it was not stored or communicated in
paper form". Yet another suggestion was that the draft arti
cle should read as follows: "Information shall not be denied
legal effectiveness, validity or enforceability solely on the
grounds that it is recorded as a data record."

87. After discussion, the Working Group decided that
draft article 5 his should read along the following lines:
"Information shall not be denied legal effectiveness, vali
dity or enforceability solely on the grounds that it is recor
ded as a data record."

Article 6. Functional equivalent of "writing"

Title

88. The view was expressed that the meaning of the term
"functional equivalent" was not clear, in particular since
the term was used only in the title, and that a different
formulation should be sought. Suggestions for reformula
tion of the title included "form", "functional requirement of
writing", and "concept of writing", none of which attracted
sufficient support. At the same time, the Working Group
was urged, in formulating the title and content of draft
article 6, not to shy away from the use of terms that were
widely known and understood in the EDI field.

Paragraph (1)

89. As to the choice between variants A and B, the
Working Group was generally of the view that variant A
was preferable. A view had been expressed, however, that
variant B was preferable because the expressions used in
variant B, in partiCUlar "displayed" and "immediately ac
cessible" were more objective and ascertainable than the
corresponding terms in variant A, "visible and intelligible".
A concern had also been expressed as to the appropriate
ness of the expression "predicated upon the existence of a
writing" in variant A, since the crux of the matter was the
case in which a statute would have consequences if infor
mation was not in writing.

90. Having settled on variant A, the Working Group
engaged in a discussion of various suggestions for develop
ing its content and formulation. As had been the case in the
discussion of draft article 6 at the previous session (N
CN.9/387, paras. 66-80), the view was expressed that the
conditions for the acceptability of a data record as a re
placement for a writing should include a reference to the
integrity or reliability of the data record, apart from or
instead of the evidential rules set forth in draft article 9. It
was stated that a data record could not be considered a true
"equivalent" of writing and that the additional conditions
were therefore needed to provide security. It was also stated
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that, in a number of countries, where existing legislation
required the presentation of a writing, a data record could
only be regarded as satisfying such a requirement if: the
data record constituted a "record" under the definition sug
gested in article 2(f); there existed assurance as to the in
tegrity of that record; and the data record was intelligible
and accessible. It was suggested that such an added layer of
conditions of acceptability, beyond those contained in para
graphs (l)(a) and (b) of variant A, were needed to take
account of constraints in the infrastructure and technology
of EDI and related means, illustrated in particular by cases
ranging from telecopies to instruments such as securities,
cheques, negotiable documents of title, property deeds and
even simple deposit tickets. A concern was also expressed
as to opposability of data records to third parties.

91. Formulations that were suggested for use as additio
nal conditions, in addition to "integrity" or "reliability",
included: faithfulness of the data record in reflecting what
was actually exchanged; authenticity and security against
falsification; and durability. A structural suggestion in line
with this approach was to combine article 6 with article 8,
in which variant A of paragraph (1)(b) referred to the in
tegrity of information presented in the form of a data
record. Suggestions designed to soften the impact of the
additional conditions on the use of EDI included: to estab
lish a rebuttable presumption of the reliability of data
records; the application of standards such as "commercial
reasonableness" or "as appropriate in the circumstances"; a
reference to "minimal security"; and consistency in tests
for reliability in articles 6, 7 and 8.

92. In response to the view that reference should be made
to the integrity or reliability of the data record, it was re
called that the Working Group had discussed the matter
extensively at the previous session and that it had been
recognized that the question of integrity or reliability was
a matter that went mainly to the evidential value or weight
of the data record, a matter dealt with in draft article 9 and
beyond the scope of draft article 6, which was limited to
defining what might be considered the equivalent of a
writing. The view was stressed that the determination of
evidential value was a matter that should be left to the trier
of fact so as to ensure that evidence that might be necessary
would not be prevented from being presented. It was also
pointed out that the concerns that had been raised with
respect to integrity and reliability of information in an EDI
environment were relevant also to writings but that such
additional conditions being suggested were not applied to
paper-based writing, except in the context of evaluating
evidential weight. Such an approach, it was warned, would
impede rather than facilitate use of EDI and other emerging
technologies in the conduct of international trade. In par
ticular, it was pointed out that additional requirements such
as those suggested above (see paragraphs 90-91) would
impede EDI by imposing a greater burden on data records
than on routine paper writings, which were accepted as
presented.

93. As regards the instances of potential difficulty cited
above (see paragraph 90), it was explained that there too
questions were being raised that were intended to be dealt
with elsewhere in the model statutory provisions: telecopies
could be considered as copies, which would meet a test for

writing, but beyond that, would have to meet the require
ments for functional equivalency with an original, a matter
dealt with in draft article 8; the questions raised with
respect to securities, cheques and other instruments men
tioned would also fall under that rule since they were in
struments that traditionally had to be presented not only in
written form, but also as originals. It was also pointed out
that enacting States would have the option under para
graph (2) to make exclusions from the application of draft
article 6. It was further noted that an express limitation on
the opposability of data records to third parties was not
merited, since non-opposability to third parties was a gene
ral principle of law that applied to writings as well.

94. Differing views were expressed as to whether to re
tain the reference in the chapeau of variant A to "custom
or practice". The Working Group was urged to delete that
reference so as to exclude from the scope of the rule in
draft article 6 writing requirements derived from rules of
custom or practice. It was stated that such requirements
would, in most instances, be regarded as contractual in
nature and be subject to contrary agreement of the parties.
It was also stated that exclusion of such requirements
would not preclude enacting States from taking account of
the particular needs of practice, as well as of differences in
circumstances and understanding in different countries.
Support for retention of the reference was expressed on the
ground that the application of draft article 6 to statutory
writing requirements rules indicated that it would be appro
priate to apply the draft article also to writing requirements
derived from rules of custom or practice. After delibera
tion, it was decided to delete the reference to rules of cus
tom or practice. Concerns were also expressed as to the
words "any rule of law", which might, for example, have
the effect of application of draft article 6 to administrative
requirements. Suggestions to meet that concern included to
use an expression along the lines of "the law requires", or
to limit the reference to rules of trade law.

95. Upon concluding its deliberations on draft article 6,
and pending possible further deliberations at a later stage,
following the review in particular of draft article 9, the
Working Group agreed that the next draft of paragraph (1)
would be based on variant A, subject to the deletion of the
reference to rules of custom or practice. It was also agreed
that, to address concerns that had been raised, the words
"visible and intelligible" would be replaced by the word
"durable", in square brackets.

Paragraph (2)

96. The Working Group decided to postpone its consid
eration of paragraph (2) of draft articles 6, 7 and 8 until it
had completed its review of the other provisions of those
articles (see below, paragraphs 128-133).

Article 7. Functional equivalent of "signature"

Paragraph (1)

Chapeau

97. There was general agreement with the thrust of the
chapeau. A proposal was made to delete the words "cus
tom or practice". In support of deletion, it was stated that
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the reference to "custom or practice" was superfluous since
custom and practice were sources of law and, as such, were
implicit in the words "any rule of law". It was added that
to the extent that "custom or practice" were not recognized
as sources of law, they would be beyond the scope of ap
plication of the model statutory rules. After discussion, the
Working Group decided that the reference to "custom or
practice" in the chapeau should be deleted.

98. With respect to the use of the words "expressly or
impliedly", it was stated that, while requirements for signa
tures would most often be express, there existed a need to
cover more explicitly the situation where a rule of law,
while not expressly requiring a signature, provided for
certain consequences if a signature was not presented.
There was general agreement that the text should be made
clearer in that respect.

99. As a matter of drafting, a few suggestions were
made. One suggestion was to replace the words "requires
information to be signed" by words such as "requires a
signature" or "requires a document to be signed". Another
suggestion was to insert after the word "satisfied" the
words "in relation to a data record".

Subparagraph (a)

100. Oiffering views were expressed as to whether sub
paragraph (a) should be retained or deleted. In support of
deletion, it was stated that requirements for signature,
which were usually set by national mandatory rules of law,
should not be made subject to alteration by agreement of
the parties. In accordance with that view, draft article 5,
recognizing party autonomy should be moved from
chapter I to chapter Ill, so that it would not apply to chapter
11 (see above, paragraphs 76 and 78).

101. In support of subparagraph (a), it was stated that,
from the standpoint of practice in high-speed, high-volume
transactions, it would be important to recognize the free
dom of parties to agree on the level and type of authenti
cation method. In addition, it was pointed out that subpara
graph (a) was not intended to alter requirements set by
mandatory rules of law but merely to permit parties to
agree on a particular authentication method in cases in
which the law required a "signature" without mandating a
specific authentication method. In that regard, it was stated
that, even if subparagraph (a) had the unintended effect of
altering statutory requirements for signature, it could not
affect third parties. Moreover, it was said that, in cases
where the rule contained in subparagraph (a) might conflict
with a national mandatory rule of law, its application could
be excluded by virtue of paragraph (2). Apart from reten
tion of subparagraph (a), proposed methods of implement
ing in the model statutory provisions a rule recognizing
party autonomy with respect to signature included: keeping
draft article 5 in chapter I or recognizing party autonomy
in subparagraphs (b) or (c), or devising a default rule that
would cover cases where there was no rule of law and no
agreement of the parties requiring signature. After dis
cussion, the Working Group decided to retain subpara
graph (a) within brackets.

102. A related question was raised that subparagraph (a)
in its current formulation might not sufficiently cover

system rules, Le., rules that were implemented in third
party service agreements. In that regard it was suggested
that system rules should be dealt with in the context of
draft article 5 dealing with party autonomy in general.
Another suggestion was that the issues of system rules as
well as trading partner agreements might be usefully ex
plained in a guide to enactment of the model statutory pro
visions.

Subparagraphs (b) and (c)

103. There was general agreement in the Working Group
on the principles embodied in subparagraphs (b) and (c). It
was noted that subparagraphs (b) and (c) recognized the
dual function of a signature to identify the originator and to
confirm that the originator approved the content of a data
record. The Working Group then turned to the question of
the formulation of subparagraphs (b) and (c).

"method [of authentication]"

104. The Working Group discussed whether the words
"of authentication" that appeared within brackets in subpara
graph (b) should be retained or deleted. In support of de
letion, it was stated that the term "authentication" was in
appropriate, since it might be misinterpreted as suggesting
a reference to notarization of documents. Another objection
to the notion of authentication was that, while it might be
a term of art in the context of certain EOI techniques, it
might be meaningless or unclear in the context of other
techniques. Moreover, it was stated that "authentication"
meant nothing more than a method of identifying the orig
inator of a data record and of establishing the originator's
approval of the contents of the data record. For that reason,
it was stated that use of the term would add nothing to the
existing language of subparagraph (b). It was suggested
that the words "method of authentication" should be re
placed by the word "procedure".

105. In support of retention of the words "method of
authentication", it was stated that the notion of "authentica
tion" was used in EOI as well as in non-EOI communica
tions and that its meaning was well established in both
types of situations. It was recognized, however, that it
might be useful to include in the model statutory provisions
a definition of authentication. In that regard. a definition
along the following lines was suggested: "authentication
means a process providing certainty on the identity of the
originator of a data record". Another suggestion was to use
the following wording: "authentication is proof of identifi
cation or the process by which claimed identity is verified".
With respect to the suggested wording, it was stated that, at
least in the context of EOI, the notion of authentication
might be used to refer both to the identification of the
sender and to the integrity of the content of a data record.
After discussion, the Working Group decided to retain the
reference to authentication within brackets.

"created or communicated"

106. The suggestion was made that, in view of the deci
sion that the model statutory provisions should apply to
"data records", irrespective of whether such "records" were
intended or not to be communicated, the formulation of
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subparagraph (b) might need to be reconsidered. A sugges
tion was made to replace the words "the data [record] was
created or communicated" by the words "a data statement
is made". Another suggestion was to refer to the identity of
the originator and its intention that the data record be trans
mitted". In addition, the concern was expressed that the
word "person", following the words "created or communi
cated", was not clear. The Working Group requested the
Secretariat to redraft that part of subparagraph (b) taking
into account the suggestions made.

"technically appropriate"

107. The Working Group considered the question wheth
er the term "technically" that appeared within brackets in
subparagraph (c) should be deleted or whether the term
"technically appropriate" should be replaced by the term
"commercially reasonable". In support of deletion, it was
stated that the term was unnecessary, in the light of the
reference to a method as reliable as appropriate in view of
all circumstances. In addition, it was pointed out that use of
that term had the effect of overemphasizing technical con
siderations at the expense of other substantive considera
tions, such as the economic value of the transaction in
volved. On the other hand, it was stated that it might be
more appropriate to require that the method of authentica
tion should be "commercially reasonable". It was added
that the words "commercially reasonable", used also in the
context of the UNCITRAL Model Law on International
Credit Transfers, introduced a well-known objective cri
terion on the basis of which the reliability of an authenti
cation method could be assessed. While interest was ex
pressed in the addition of the term "commercially
reasonable", the use of the term was objected to on the
ground of considerations raised at the previous session of
the Working Group (see AfCN.9/387, para. 85). After dis
cussion, the Working Group decided to delete the term
"technically", without reaching a final resolution of wheth
er to include a reference to commercial reasonableness.

"including [any agreement between the [sender]
[originator] and the addressee of the data [record]
[message] and any relevant commercial usage]"

108. It was stated that it was inappropriate to list factors
on, the basis of which the reliability of a method of authen
tication could be assessed. In support of deletion of the
corresponding wording at the end of subparagraph (b), it
was pointed out that such listing of factors might appear to
be exhaustive, while other factors might be relevant in
assessing the reliability of an authentication method, e.g.,
availability of alternative methods of authentication, or the
value and the importance of the transaction involved. The
view was expressed, however, that the reference to any
agreement between the parties should be retained in draft
article 7 or, if that reference were deleted from draft arti
cle 7, that draft article 5 should remain in chapter I so that
the model statutory provisions would recognize the free
dom of the parties to choose an authentication method (see
above, paragraphs 76 and 78). After discussion, the Work
ing Group decided that the reference to agreement of the
parties should be maintained within brackets for further
consideration at a later stage and that the words "and any
relevant commercial usage" should be deleted.

Paragraph (2)

109. The Working Group decided to postpone its consid
eration of paragraph (2) of draft articles 6, 7 and 8 until it
had completed its review of the other provisions of those
articles (see below, paragraphs 128-133).

Article 8. Functional equivalent of "original"

General remarks

110. Differing views were expressed as to whether draft
article 8 should be retained. In support of deletion, it was
stated that it was impossible to speak of "original" data
records, since if "original" were defined as a medium on
which information was fixed for the first time, the addres
see of a data record would always receive a copy thereof.
Another view was that a rule along the lines of draft arti
cle 8 was useful but that it should be put in a different
context. In support of that view, it was pointed out that the
notion of "original" should be dealt with in draft article 6,
since usually an "original" was meant whenever the law
required a writing (see above, paragraph 90). Moreover, it
was stated that the notion of "original" could be dealt with
in draft article 9, since it was useful for purposes of admis
sibility of evidence and evidential weight, which were dealt
with in that draft article.

Ill. The prevailing view, however, was that draft article
8 should be retained. A number of reasons were given in
support of its retention. One reason was that the draft arti
cle was essential since in practice many dispu~es related to
the question of originality of documents and in electronic
commerce the requirement for presentation of originals
constituted one of the main obstacles that the model statu
tory rules should try to remove. Another reason was that a
rule along the lines of draft article 8 could be useful in
granting the legal recognition of original documents to
certain data records, such as invoices which were in the
form of printouts and could not have the appearance of
originality that, for example, bills of lading had. Yet anoth
er reason was that draft article 8 was necessary since, al
though in some jurisdictions an "original" was meant
whenever a "writing" was required, the model statutory
provisions dealt with "writing", "signature" and "original"
in draft articles 6, 7 and 8 respectively as separate con
cepts. Yet another reason was that draft article 8 was use
ful in clarifying the notions of "writing" and "original",
in particular in view of their importance for purposes of
evidence.

112. The Working Group recalled that, at its previous
session, it had been felt that draft article 8 might be perti
nent to documents of title and negotiable instruments, in
which the notion of uniqueness of an original was particu
larly relevant (see AfCN.9/387, paras. 91-97). In line with
the decision taken by the Working Group in the consider
ation of draft article 1, it was clarified that the model statu
tory provisions were not intended to apply to documents of
title and negotiable instruments, or to such areas of law
where special requirements existed with respect to registra
tion or notarization of writings, e.g., family matters or the
sale of real estate. In that regard, a note of caution was
struck that draft article 8 could provide guidance as to the
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meaning of "original" in the context of party autonomy but
should avoid defining "original" for the purposes of natio
nal mandatory law, in the context of which an original
could be required for a number of considerations that went
beyond the scope of application of the model statutory
rules.

Paragraph (1)

Opening words

"any rule of law"

113. At the outset, the Working Group recalled that the
focus of the draft article should be on providing a substitute
for requirements that stemmed from existing rules of law
regarding the use of originals. The focus of the draft article
should not be on contractual requirements or on require
ments that were rooted in custom or practice.

114. A concern was expressed that the words "any rule
of law" might be interpreted as making draft article 8 ap
plicable to administrative requirements. Suggestions to
meet that concern included: to use an expression such as
"the law requires", or to limit the scope of the draft article
to the area of trade law. It was recalled, however, that the
Working Group, under draft article 1, had decided that ad
ministrative requirements, while not constituting the focus
of the model statutory provisions, should not be excluded
from their scope. After discussion, the Working Group
adopted the words "a rule of law".

"custom or practice"

115. The view was expressed that, in line with the deci
sion made in the context of draft articles 6 and 7, the refe
rence to custom or practice should be deleted. It was stated
that, in many countries, requirements of custom or practice
would be considered either as contractual in nature, e.g.,
where rules of custom or practice were incorporated ex
pressly or impliedly by parties in their trading terms and
conditions, or as a rule of law, e.g., where certain usages
would be recognized as sources of law by regulatory au
thorities or by case-law.

116. In response, it was pointed out that often it was not
only rules of law but also practice or custom that required
information to be presented in original form. For example,
it was stated that, in certain countries, customs and prac
tices of port authorities would have a legal value of their
own, in the absence of contractual or statutory rules, and
that such rules of custom might constitute considerable ob
stacles to the use of EDI, which the model statutory provi
sions should attempt to overcome.

117. After discussion, the Working Group decided, in
line with its decision to focus on statutory requirements in
the context of draft article 8, to delete the reference to
custom or practice from the paragraph. However, it was felt
that the situations where obstacles to EDI arose from rules
of custom or practice regarding the use of originals might
need to be reconsidered after the entire draft article had
been reviewed. The Working Group took note of a sugges
tion that a separate rule might need to be devised in the
context of a separate article or in the context of article 9
(see below, paragraphs 134-138).

"expressly or impliedly"

118. It was stated that, while requirements for originals
would most often be express, there existed a need to cover
more explicitly the situation where a rule of law, while not
expressly requiring the use of an original, provided for
certain consequences if an original was not presented.
There was general agreement that the text should be made
clearer in that respect.

"in its original form"

119. It was suggested that the words "in its original
form" should be replaced by the words "with its original
contents". That suggestion was objected to on the ground
that, in practice, disputes arose with regard to both the form
and the content of information.

Subparagraph (a)

120. The view was expressed that subparagraph (a) was
needed to establish the principle of party autonomy with
respect to original requirements. The prevailing view, how
ever, was that there existed no need for an express provi
sion validating private agreements in the absence of man
datory requirements of law, Le., in the absence of legal
obstacles to the use of ED!. It was also recalled that the
appropriate focus for draft article 8, and for chapter II in
general, was on mandatory requirements of law, not on
contractual matters, which should be dealt with separately,
under draft article 5 or in the context of chapter III (see
above, paragraphs 76 and 78).

121. Divergent views were expressed as to how the statu
tory rule established in draft article 8 would interplay with
the principle of party autonomy. Under one view, draft
article 8 should be regarded as stating the minimum accept
able form requirement to be met by a data record for it to
be regarded as the functional equivalent of an original. It
was stated that parties should not be free to derogate from
the provisions of draft article 8, for the same reasons that
they would not be free to derogate from existing mandatory
rules which would be replaced by draft article 8 (see above,
paragraph 75). It was thus suggested that subparagraph (a)
should be deleted. Another view was that the statutory
provisions contained in draft article 8, and in chapter II in
general, should be used to promote the use of agreed pro
cedures between parties. It was thus suggested that the
agreement of the parties should be the foremost element in
the definition of a functional equivalent of "original" and
that subparagraph (a) should be maintained. It was gener
ally recognized, however, that, even if contractual stipula
tions were to be regarded under subparagraph (a) as an
element of the statutory definition of the functional equiv
alent of "original", the principle of privity of contract
would limit the ambit of such stipulations, which could not
affect the rights and obligations of third parties. It was thus
recognized that, in all likelihood, retention or deletion of
subparagraph (a) would not result in significantly different
situations in practice. After discussion, the Working Group
decided to delete subparagraph (a).

Variants A and B

122. Support was expressed in favour of both variants.
In favour of variant A, it was said that it established a
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clearer and simpler test. It was stated that variant A had the
advantage of emphasizing the importance of the integrity
of the information for its originality. However, it was sug
gested that the notion of "integrity" might need to be fur
ther clarified in the provision. It was suggested that the
following references should be built into the text of variant
A as elements to be considered when assessing integrity:
systematic recording of the information, assurance that the
information was recorded without lacunae and protection
of the data against alteration. Another suggestion was that
the notion of integrity should be clarified by including a
reference to the notion of "record", which had been consi
dered under draft article 1.

123. In favour of variant B, it was said that it had the
advantage of linking the concept of originality to a method
of authentication and that it appropriately put the focus on
the method of authentication to be followed in order to
meet the requirement. It also was said to provide appro
priate flexibility by establishing that, in each given case,
the reliability of the method of authentication would be
assessed with regard to circumstances. In was stated that a
reference to non-alteration might be more explicit than the
notion of integrity, which was said to be unclear, in parti
cular as to whether it related to integrity of the data or
integrity of the support on which the data were affixed.
However, the reference to the notion of "authentication" in
variant B was objected to for reasons already expressed in
the context of the discussion on draft article 7 (see above,
paragraphs 104-105).

124. It was widely felt that variants A and B should be
combined and that the resulting text should contain the
following elements: a simple criterion such as integrity; a
description of the elements to be taken into account in
assessing the integrity; and an element of flexibility, e.g., a
reference to circumstances.

125. A suggestion was made that, rather than trying to
define originality of data records on the basis of paper
based considerations, draft article 8 should focus on how to
satisfy requirements for originals, since data records in fact
would never be the equivalent of paper documents. In that
connection, the suggestion was made that language along
the following lines could be used:

"Where a rule of law requires an original, a data
record shall be considered as satisfying that requirement
when:

"(a) the data record constitutes a 'record' under ar
ticle 2(j); and

"(b) the integrity of the record has been preserved."

It was stated that consideration might be given to adding
two other optional requirements to the notion of originality
of data records, Le., uniqueness of the data record, and
authentication along the lines of variant B.

126. Another suggestion was that the notion of origi
nality should be linked with the possibility for the data
record to be displayed. It was also suggested that the pro
vision should contain a reference to the notion that original
information should have remained unaltered between the

time of its original recording and the time when it was
displayed. A wording along the following lines was sug
gested:

"Where law requires information to be presented in
the form of an original record or provides for certain
consequences if it is not, that requirement shall be sat
isfied in relation to information contained in a data
record if:

"(a) that information is displayed to the person to
whom it is to be presented; and

"(b) there exists a reliable assurance as to the integrity
of the information between the time it was recorded and
the time it is displayed."

The reference to the information being "displayed" was
objected to on the ground that it might establish a subjec
tive criterion, which might be met or not, depending upon
the will of the addressee. In response to that concern, it was
suggested that the word "displayed" could be replaced by
the following: "displayed in a form which enables it to be
accessible for the purpose of reference as it would have
been if it had been recorded in an original record".

127. After discussion, the Working Group agreed that
paragraph (1) should be revised along the following lines:

"(1) Where a rule of law requires information to be
presented in the form of an original record, or provides
for certain consequences if it is not, that requirement
shall be satisfied in relation to a data [record] containing
the requisite information if:

"(a) that information is displayed to the person to
whom it is to be presented; and

"(b) there exists a reliable assurance as to the integ
rity of the information between the time the originator
first composed the information in its final form, as a
data [record] or as a record of any other kind, and the
time that the information is displayed.

"(2) Where any question is raised as to whether para
graph (1)(b) is satisfied:

"(a) the criteria for assessing integrity are whether
the information has remained complete and, apart from
the addition of any endorsement, unaltered; and

"(b) the standard of reliability required is to be as
sessed in the light of the purpose for which the relevant
record was made and at! the circumstances."

Paragraph (2)

128. Various views were expressed as to paragraph (2),
which provided that an enacting State might wish to ex
clude the application of draft article 8 from situations to be
specified by it. Many remarks were made in the discussion
directed not only at draft article 8(2), but also at the anal
ogous provisions found in draft articles 6(2) and 7(2) (see
above, paragraphs 96 and 109).

129. One category of views was that paragraph (2)
should specifically exclude certain types of situations, de
pending in particular on the purpose of the formal require
ment in question. One such type of situation was said to be
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the case of writing requirements intended to provide notice
or warning of specific factual or legal risks, for example,
requirements for warnings to be placed on certain types of
products .. A formulation along the following lines was pro
posed to embody that approach: "The provisions of this
article do not apply if 'writing' is required by law in order
to give notice to the sender or the addressee in regard to
factual or legal risks."

130. Other cases suggested for specific exclusion were
negotiable instruments, documents of title and formalities
required pursuant to international treaty obligations of the
enacting State (e.g., the requirement that a cheque be in
writing pursuant to the Convention providing a Uniform
Law for Cheques, Geneva, 1931). It was suggested in the
light of those cases that the current formulation was unclear
since it might suggest a choice for the enacting State with
respect to requirements that in fact had to be applied pur
suant to existing international obligations of the enacting
State.

131. A differing view was that, on a variety of grounds
and notwithstanding the concerns that had been raised, it
was not necessary or appropriate to provide for exclusions
as in paragraph (2) and its sister provisions in draft articles
6 and 7. As to the proposal to specifically exclude require
ments with a warning purpose, it was suggested that the
purpose of statutory requirements would often be unclear,
thereby enhancing the possibility that a purpose-related test
could be used to circumvent the model statutory provisions.
It was also suggested that the provisions dealing with
matters such as warning requirements were a distinct area
of the law not likely to be confused with the limited pur
pose and subject-matter of the model statutory provisions.

132. Opposition was also expressed to exclusion in para
graph (2) of negotiable instruments and documents of title.
It was said that this would raise needless obstacles to the
development of EDI, since what the model statutory provi
sions contained were very fundamental principles and ap
proaches that were likely, to one degree or another, to find
application in those cases. It was suggested that the con
cern with negotiable instruments, securities and the like
should not be exaggerated since it would be obvious that
the model statutory provisions were not meant to be a full
set of structured, operational rules of the type required for
such instruments. The concern was also raised that a blan
ket exclusion would not only needlessly prejudge questions
that the Working Group was likely to take up in the near
future, but also fail to take account of developments in
practice. In that connection, it was reported that EDI was
being used, for example, for certain types of negotiable
warehouse receipts. It was stated that, should the Working
Group wish to exclude any kind of situation or any area of
law from the scope of draft articles 6, 7 and 8, it should
focus on those kinds of situations and areas of law that
were beyond the power of the enacting State to change by
means of a statute.

133. The prevailing view was that paragraph (2), as its
sister provisions in draft articles 6 and 7, should remain
essentially in its current form, which did not recommend
any specific exclusions, but merely indicated that there was
a choice for enacting States to make. Such an approach, it

was said, would recognize that the matter of specifying
exclusions should be left to enacting States, an approach
that would take better account of differences in national
circumstances. It would also avoid the risk that a listing of
exclusions in the model statutory provisions might err, on
the side either of inclusion or exclusion. In response to a
suggestion that it might be appropriate to introduce a foot
note drawing the attention of legislators to certain areas of
the law or certain types of situations that might be excluded
from the scope of the model statutory provisions, it was
widely felt that the matter would more appropriately be
dealt with in a guide to enactment of the model statutory
provisions, which might be prepared at a later stage.

Suggested "default rule"

134. At the close of the discussion on draft article 8, it
was suggested that a rule might be considered for inclusion
in the model statutory provisions establishing the functio
nal equivalent of "original" in the case where no require
ment of either contract or statutory law was applicable in
that respect. It was stated that, in addition to dealing with
custom and practice (see above, paragraphs 115-117), such
a rule would have the advantage of providing a default rule
to supplement the terms of agreements in cases of gaps or
omissions in contractual stipulations, e.g., interchange
agreements or "system rules". Doubts were expressed as to
whether it would be appropriate to attempt to regulate cus
tom or practice by way of a statutory instrument. However,
considerable interest was expressed in the possibility of
preparing a default rule to supplement contracts.

135. The following formulation was suggested for possi
ble inclusion as a separate paragraph of draft article 8 or as
a separate article:

"In the absence of any express or implied agreement
and any rule of law requiring the information to be in
the form of an original document, information in the
form of a data [record] shall be accorded equal weight
to information of article 8(1)(b)."

136. Another formulation was proposed, based on a
negative wording, which was proposed for inclusion in
draft article 9:

"In the absence of any express or implied agreement
and any rule of law requiring the information to be in
the form of an original document, in any legal proceed
ings, information in the form of a data [record] shall not
be accorded any less weight [solely] on the grounds that
it is not contained in an original document if article
8(1)(b) is satisfied."

137. Both proposals were objected to on the grounds that
they provided rules to assess the evidential weight of data
records. It was stated that nothing in the model statutory
provisions should limit the authority of courts to decide on
the evidential weight to be given to information presented
in paperless form. In response, it was stated that one of the
purposes of the model statutory provisions was to enhance
certainty, which might include providing guidance to the
trier of facts. It was noted that the effect of the suggested
wordings would not be to modify the principle embodied in
draft article 9(2) that information provided in the form of
a data [record] would be given "due evidential weight".
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138. After discussion, the Working Group agreed that
the possible preparation of a "default rule" needed further
consideration. The Secretariat was requested to consider
the preparation of a draft provision reflecting the above
discussion.

Article 9. Admissibility and evidential value
of data records

139. There was general agreement in the Working Group
on the principles stated in draft article 9. However, differ
ing opinions were expressed as to the best manner in which
those principles could be formulated.

140. One view was that the draft article should be de
leted and the basic criteria for the admissibility of data
records should instead be included in draft article 6. It was
stated that draft articles 9 and 6 dealt with the same issue,
Le., the basic criteria to be met for data records to be treat
ed in the same manner as writings. As to other elements of
draft article 9, the suggestion was made that they should be
deleted: subparagraph (a) of paragraph (1) because it dupli
cated the principle expressed in draft article 5 bis that data
records should not be denied legal value on the sole ground
that they were in electronic form; the term "best evidence"
in subparagraph (b) of paragraph (1) because it was, in
some jurisdictions, meaningless; paragraph (2) because
stating that data records would be given due evidential
weight would be stating the obvious. It was suggested that
the various factors listed in the second sentence of para
graph (2) would be more appropriate in a commentary than
in the text of the model statutory provisions.

141. The prevailing view, however, was that draft arti
cle 9 should be retained. It was stated that paragraph (1),
establishing that data records should not be denied admis
sibility as evidence in legal proceedings on the sole ground
that they were in electronic form, put appropriate emphasis
on the general principle stated in draft article 5 bis and was
needed to make it expressly applicable to admissibility of
evidence, an area in which particularly complex issues
might arise in certain jurisdictions. In addition, it was gene
rally felt that paragraph (2), which provided useful guid
ance as to how the evidential value of data records should
be assessed (e.g., depending on whether they were created,
stored or communicated in a reliable manner) might be
seen as introducing an appropriate qualification of the prin
ciple enshrined in paragraph (1).

142. As to the precise formulation of draft article 9, a
number of suggestions were made. One suggestion was
that paragraph (1) should be recast in a positive way. It was
stated that the purpose of that paragraph was to eliminate
barriers to the admissibility of data records in legal pro
ceedings and that that purpose might be better served if the
principle were expressed through a positive formulation.
Another suggestion was that the term "solely" in subpara
graphs (a) and (b) should be deleted, since in the case of
an objection to admission of data records it might be dif
ficult to determine whether the objection was on the ground
that the record was in electronic form or whether other
grounds were involved. Yet another suggestion was that
appropriate language should be added at the end of the
second sentence of paragraph (2) so as to make it clearer

that the assessment of the evidential weight of data records
could be based on any other factor not listed in paragraph
(2). As to the suggestion to delete the reference to the "best
evidence" rule, the Working Group agreed that the refe
rence should be maintained. It was recognized that the term
"best evidence" was a term understood in and necessary for
common law juriSdictions. In addition, it was pointed out
that States in which the term was meaningless could adopt
the model statutory rules without the reference to the "best
evidence" rule.

143. After discussion, the Working Group adopted the
text of draft article 9, subject to drafting improvements. It
was agreed that words along the lines of "and any other
relevant factor" should be added at the end of para
graph (2). It was also agreed that the word "solely" should
be deleted from subparagraphs (a) and (b) of paragraph (1).

Chapter Ill. Communication of data
[records] [messages]

Article 10. Effectiveness of data [records] [messages]

144. In view of the fact that only a limited time remained
at the current session, the Working Group engaged only in
a general review of the draft of article 10, which imple
mented the decisions taken at the twenty-seventh session
(NCN.9/387, paras. 110-132).

145. It was noted that draft article 10, in line with the
intended scope of chapter Ill, dealt with the effects of the
communication of data records and that it did not focus on
the creation or maintenance of data records. It was sugges
ted that the title of draft article 10 should reflect this by
referring to communication of data records. Other sug
gestions that were made with respect to the title of draft
article 10 included: "obligations binding on the originator
of a trade data record" and "right to repudiate data
records".

146. With regard to paragraph (1), a number of sugges
tions were made. One suggestion was that the word "is
sued" should be replaced by the word "transmitted" since
it was not clear whether a data record was "issued" at the
time it was created or at the time it was communicated.
Another suggestion was that the opening words of para
graph (2), "As between the [sender] [originator] and the
addressee," should be ins~ed at the beginning of para
graph (1), since the communication of a data record should
produce effects only between the sender and the recipient
and not against third parties. Yet another suggestion was
that the reference to amendment or revocation should be
deleted. In support of that suggestion, it was stated that,
while such reference was meaningful in article 5 of the
UNCITRAL Model Law on International Credit Transfers
dealing with payment orders and their revocation or
amendment, on which draft article 10 had been modelled,
it was unnecessary in draft article 10. It was explained that
a revocation or amendment of a data record made by elec
tronic means would be a data record covered by the model
statutory provisions, while a revocation or amendment of a
data record made by other means should fall outside the
scope of the model statutory provisions.
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147. A concern was expressed that the words "is deemed
to have approved the content" in paragraphs (1), (3) and (5)
might overly burden the originator. It was stated that, if a
data record was issued by the originator, or on its behalf,
those words created an irrebuttable presumption that the
originator approved the content of the record as received.
In order to avoid that unfair result, the suggestion was
made that the words "is deemed to have approved" should
be replaced by the words "is presumed to have approved".
Moreover, it was felt that the presumption should not refer
to approval of the "content" of a data record but to ap
proval of its "sending" by the originator.

148. The suggestion was objected to on the ground that
such an irrebuttable presumption was consistent with the
purpose of the model statutory rules, since trading partners
could be discouraged from using electronic means of com
munications if the recipient could not rely on the data
record as received. In addition, the suggestion was objected
to on the ground that an irrebuttable presumption would
cause no problems since, if there was an error in the data
record as received, it would be covered by paragraph (5) or
the national applicable law of mistake. Moreover, it was
recalled that the words "is deemed to have approved" origi
nated from the UNCITRAL Model Law on International
Credit Transfers and that at its previous session the Work
ing Group agreed that the model statutory provisions
should use, to the extent appropriate, language that was
consistent with the language of the Model Law. However,
a view was that the words "is deemed to have approved"
should not be interpreted as establishing an irrebuttable
presumption, since paragraph (5) provided that the pre
sumption would not apply in case of error.

149. With a view to addressing the various views and
concerns that had been expressed, a proposal was made
that paragraph (1) should be reformulated so as to create an
irrebuttable presumption as to whether the sender who had
signed the data record would be deemed as having ap
proved the sending of the data record, and a rebuttable
presumption as to whether the sender would be deemed as
having approved the content of the data record. Some sup
port was expressed in favour of that proposal.

150. Although it was generally agreed that paragraphs
(1), (2) and (3) were useful, it was suggested that they
needed to be simplified. It was stated that those paragraphs
should focus on the attribution of a data record to the origi
nator, in the case where the data record was actually trans
mitted by the originator itself, or through an agent, or in the
case where the addressee properly applied a reasonable
method of authentication that had previously been agreed
upon with the originator. With regard to paragraphs (2) and
(3)(b), the concern was expressed that the meaning of the
"verification" referred to therein was not clear. With regard
to paragraph (3)(b), the concern was expressed that, in the
current formulation, the originator could be bound merely
because the addressee verified the authentication by a rea
sonable method, even in the absence of any previous rela
tionship with the addressee. As to paragraph (4), a concern
was expressed that it might allow the party with the stronger
bargaining power to impose on the weaker party an
unreasonable authentication method. It was suggested that
paragraph (4) should be deleted.

151. Differing views were expressed as to whether para
graph (5) should be retained. In support of retention, it was
stated that the paragraph was useful in providing some
protection to the originator in case of errors in the transmis
sion of a data record. In support of deletion, it was sugges
ted that paragraph (5) was unnecessary since it essentially
dealt with the issue of mistake, which should be dealt with
under other applicable law. It was also suggested that para
graph (5) should be redrafted in terms of a presumption.

152. As to paragraph (6), a number of concerns were
raised. One concern was that paragraph (6) could give the
mistaken impression that data records might have no legal
effect in themselves. Another concern was that paragraph
(6) did not make it clear whether the legal effects related to
the creation or the communication of a data record. It was
suggested that paragraph (6) should be deleted, or if re
tained, that it should be modified.

153. After discussion, the Working Group requested the
Secretariat to prepare a revised draft of article 10, taking
into account the various views and concerns that had been
expressed.

Ill. FUTURE WORK

154. The Working Group engaged in a preliminary ex
change of views as to whether further legal issues relevant
to the increased use of EDI and related means of data com
munication should be drawn to the attention of the Com
mission and considered for future work upon completiori of
the model statutory provisions.

155. The view was expressed that the legal aspects of
negotiability or transferability of rights in goods in a com
puter-based environment were important issues to be con
sidered in developing rules to facilitate the growth of world
trade through electronic commerce. It was stated that such
rules should focus on the following topics: the means to
achieve legal recognition of agreements involving negotia
bility or transferability; the need for default standards for
allocation of risks among the parties; the need for desig
nated registries to maintain the integrity of the transfers. It
was suggested that this project could focus on the prepara
tion of a functional equivalent to a negotiable bill of lading
or that it might explore the establishment of a new kind of
document of title. Wide support was expressed in favour of
that proposal.

156. Another view was expressed that it would be parti
cularly appropriate to adopt a broader approach to the is
sues of transferability, with a view to involving not only
transfer of rights in goods but also transfer of rights in
securities such as stocks and shares. Some support was
expressed in favour of that proposal. It was stated that
many of the legal issues arising in the area of transferabi
lity of rights would in all likelihood be identical, irrespec
tive of whether the rights transferred were in goods or in
securities. It was pointed out, however, that securities mar
kets were highly regulated at the national level. Moreover,
it was stated that national systems for the exchange of
dematerialized securities had been recently developed in
many countries, or were currently being developed. It was
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stated that, for those reasons, it might be particularly diffi
cult to achieve uniformity in that area.

157. The prevailing view was that it would be appropri
ate for the Commission to undertake the preparation of
uniform law on the issue of negotiability in a computer
based environment. It was generally felt that such uniform
law should not be limited in scope to transfer of rights in
goods and that certain issues relevant to dematerialized
securities might need to be taken into account. It was also
felt that no attempt should be made, at the current stage, to
develop a uniform regime for the exchange of securities at
an intemationallevel. There was general agreement that the
future project should give particular consideration to the
use of registries and to the possibility of performing such
functions as registration and transfer of rights at an inter
national level.

158. After discussion, the Working Group adopted a
recommendation to the Commission that it should autho
rize the Working Group to undertake preliminary work on
this project as soon as it had completed the preparation of
the model statutory provisions.

159. Another suggestion was that the Commission
should consider the issue of liability of networks and, more
generally, the legal issues arising in the context of the re
lationships between EDI users and service providers as
possible work items. While some support was expressed in
favour of the suggestion, it was felt that it might be prema
ture to engage in work on such a topic at this stage.

160. Yet another suggestion was that the Commission
should engage in the preparation of a model communica
tion agreement for optional use between EDI users. It was
recalled, however, that such standard communication
agreements were currently being prepared by other organ
izations, particularly the European Communities and the
Economic Commission for Europe. It was also recalled that
the Commission, at its twenty-sixth session, had reaffirmed
its earlier decision to postpone its consideration of the
matter until the texts of model interchange agreements
currently being prepared within those organizations were
available for review by the Commission.

161. The Working Group decided, subject to approval by
the Commission, that its twenty-eighth session would be
held at Vienna, from 3 to 14 October 1994.
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INTRODUCTION

1. At its twenty-fifth session, in 1992, the Commission
discussed the legal issues of electronic data interchange
(EDI) and entrusted the preparation of legal rules on EDI
to the Working Group on International Payments, which it
renamed the Working Group on Electronic data Inter
change.1

2. The Working Group commenced this task at its twenty-·
fifth session by reviewing a number of legal issues set forth
in a note prepared by the Secretariat (NCN.9/WG.IV/
WP.55). The Working Group agreed that it should proceed
with its work on the assumption that the uniform rules
should be prepared in the form of statutory rules. The
Working Group deferred, however, a final decision as to
the specific form that those statutory rules should take (N
CN.9/373, para. 34). At the conclusion of the session, the
Working Group requested the Secretariat to prepare draft
provisions, with possible variants based on the delibera
tions and decisions of the Working Group during the ses
sion, for its consideration at its next meeting (NCN.9/373,
para. 10).

3. At its twenty-sixth session, in 1993, the Commission
considered the report of the Working Group on the work of
its twenty-fifth session (NCN.9/373). The Commission
noted that the Working Group had started discussing the
content of a uniform law on EDI and expressed the hope
that the Working Group would proceed expeditiously with
the preparation of that text,2

4. At its twenty-sixth session, the Working Group consid
ered a first draft of uniform rules on the legal aspects of
electronic data interchange and related means of trade data
communication prepared by the Secretariat (NCN.9/
WG.IV/wP.57) and a proposal made by the delegation of
the United Kingdom of Great Britain and Northern Ireland
(NCN.9/WG.IV/WP.58). The Secretariat was requested to
prepare a revised draft of the uniform rules on the basis of
the deliberations and decisions of the Working Group (N
CN.9/387, para. 14).

5. The present note contains revised articles of the uni
form rules. Additions and modifications to the text are
indicated by italics. It may be noted that, in line with the
recent instructions relating to the stricter control and limi
tation of United Nations documentation, no explana
tory remarks have been added to the draft provisions. Gen
eral reference is therefore made to the relevant portions of
the Working Group report (NCN.9/387); additional expla
nations will be provided orally during the session of the
Working Group.

'Official Records of the General Assembly, Forty-seventh Session,
Supplement No. 17 (N471l7), paras. 140-148.

2Ibid., Forty-eighth Session, Supplement No. 17 (N48/17), paras. 263
268.

DRAFT UNIFORM RULES ON THE
LEGAL ASPECTS OF ELECTRONIC DATA

INTERCHANGE (EDI) AND RELATED MEANS
OF DATA COMMUNICATION

Chapter I. General Provisions*

Article 1. Sphere of application**

These Rules apply to [commercial and administra
tive] information in the form of a data [record] [mes
sage]. They do not apply to information in purely oral
or purely [documentary] [written] form. Except as other
wise provided in these Rules, they do not apply to the
substance of the information.

Footnote to Chapter I

*Variant A: These Rules do not deal with issues related to the
protection of consumers.

Variant B: These Rules do not override any rule of law intended
for the protection of consumers.

Variant C: These Rules are not intended to apply to consumer
transactions. They are subject to any rule of law intended for the
protection of consumers.

Variant D: These Rules do not apply to consumer transactions.

Footnote to article I

**The Commission suggests the following text for States that might
wish to limit the applicability of these Rules to international [data
[records] [messagesJJ:

These Rules apply to a data [record] [message] as defined in
article 2 where the [record] [message] relates to international
trade interests.

References

NCN.9/387, paras. 15-28 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 1

NCN.9/373, paras. 21-26 and 29-33 (twenty-fifth
session, 1993)

NCN.9/WG.IV/WP.55, paras. 7-20
NCN.9/360, paras. 29-31 (twenty-fourth session, 1992)

NCN.9/WG.IV/WP.53, paras. 25-33

Article 2. Definitions

For the purposes of these Rules:

(a) "Data {record] {message]" means information
created, stored or communicated by electronic, optical
or analogous means including, but not limited to, elec
tronic data interchange (EDl), telegram, telex or tele
copy;

(b) "Electronic data interchange (EDI)" means the
computerized transmission of structured data between
independent computer systems;

(c) "{Sender] {originator]" means any person
other than one peljorming the function of an interme
diary, on whose behalf a data {record] (message] cov
ered by these Rules purports to have been created,
stored or communicated;

(d) "Addressee" means any person other than one
peljorming the function of an intermediary, who is
intended ultimately to {receive] {be the end user of] a
data {record] {message] covered by these Rules;
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(e) "Intermediary" means any person who, as an
ordinary part of its business, engages in receiving data
[records] [messages] covered by these Rules and for
warding such data [records] [messages] to their ad
dressees or to other intermediaries. [An intermediary
may, in addition, perform such functions as, inter alia,
formatting, translating, recording, preserving and stor
ing data [records] [messages].]

[if) "Record"

Variant A:, in relation to any means by which
information is preserved for subsequent reference,
means the form in which such information is pre
served.

Variant B: means a representation of data that
is susceptible of accurate reproduction at a later
time.]

References

NCN.9/387, paras. 29-52 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 2

NCN.9/373, paras. 11-20, 26-28, and 35-36 (twenty-fifth
session, 1993)

NCN.9/WG.IV/WP.55, paras. 23-26

Article 3. Interpretation of the Uniform Rules

(1) In the interpretation of these Rules, regard is to be
had to their international character and to the need to
promote uniformity in their applkation and the obser
vance of good faith [in international trade].

[(2) Questions concerning matters governed by these
Rules which are not expressly settled in them are to be
settled in conformity with the general principles on
which these Rules are based or, in the absence of such
principles, in conformity with the law applicable by
virtue of the rules of private international law.]

References

NCN.9/387, paras. 53-58 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 3

NCN.9/373, paras. 38-42 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 30-31

Article 4.

[Deleted]

References

NCN.9/387, paras. 59-61 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 4

NCN.9/373, paras. 38-42 (twenty-fifth session, 1993)
A/CN.9/WG.IV/WP.55, paras. 30-31

[Article 5. Variation by agreement

Except as otherwise provided in these Rules, the
rights and obligations of the [sender] [originator] and
the addressee of a data [record] [message} arising out
of these Rules may be varied by their agreement.]

References

NCN.9/387, paras. 62-65 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 5

NCN.9/373, para. 37 (twenty-fifth session, 1993)
NCN.9/wG.IV/wP.55, paras. 27-29

Chapter 11. Form requirements

[Article 5 bis.

A data [record} [message} shall not be denied legal
effectiveness, validity or enforceability on the grounds
that the information it contains must be recorded in
[written} [documentary} form or presented in its origi
nal form.}

Reference

NCN.9/387, paras. 93-94 (twenty-sixth session, 1993)

Article 6. Functional equivalent of "writing"

(I) Variant A: For the purpose of any rule of law,
custom or practice which expressly or impliedly re
quires that certain information be recorded or presented
in written form, or is predicated upon the existence of a
writing, information in the form of a data [record}
[message] complies with that requirement if

(a) the information can be reproduced in visible and
intelligible [legible, interpretable} form; and

(b) the information is preserved as a record.

Variant B: Where any rule of law, custom or prac
tice expressly or impliedly requires information to be
recorded or presented in writing, or provides for certain
consequences if information is or is not recorded or
presented in writing,

(a) any such requirement or condition as to record
ing in writing shall be satisfied if a record is created
which enables the information in question to be subse
quently displayed in a form which permits such refer
ence as could have been made had the information been
recorded in writing; and

(b) any such requirement or condition as to the
presentation of information in writing shall be satisfied
if the information in question is recorded in accordance
with paragraph (a) above, and presented in a form in
which it is displayed to the person to whom it is re
quired to be presented, or immediately accessible to that
person for the purpose of reference.

[(2) The provisions of this article do not apply to the
following situations: [... ].]

References

NCN.9/387, paras. 66-80 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 6
A/CN.9/WG.IV/WP.58, annex

NCN.9/373, paras. 45-61 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 39-49
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AlCN.9/360, paras. 32-43 (twenty-fourth session, 1992)
AlCN.9/WG.IV/WP.53, paras. 37-45

AlCN.9/350, paras. 68-78
AlCN.9/333, paras. 20-28

Article 7. Functional equivalent of "signature"

(I) Where any rule of law, custom or practice ex
pressly or impliedly requires information to be signed,
any such requirement shall be satisfied if

[(a) a method [of authentication] indicating by
whom the data [record] [message] was created and that
that person approved the information contained therein
has been agreed between the [sender] [originator] and
the addressee of the data [record] [message] and that
method has been used; or]

(b) a method [of authentication] is used to indicate
by whom the data [record] [message] was created or
communicated and that that person approved the infor
mation contained therein; and

(c) that method was as reliable as was [technically]
appropriate to the purpose for which the data [record]
[message] was created or communicated, in the light of
all circumstances, including [any agreement between the
[sender] [originator} and the addressee of the data
[record] [message] and] any relevant commercial
usage.

[(2) The provisions of this article do not apply to the
following situations: [...].]

References

AlCN.9/387, paras. 81-90 (twenty-sixth session, 1993)
AlCN.9/WG.IV/WP.57, article 7
AlCN.9/WG.IV/WP.58, annex

AlCN.9/373, paras. 63-76 (twenty-fifth session, 1993)
AlCN.9/WG.IV/WP.55, paras. 50-63

AlCN.9/360, paras. 71-75 (twenty-fourth session, 1992)
AlCN.9/WG.IV/WP.53, paras. 61-66

AlCN.9/350, paras. 86-89
AlCN.9/333, paras. 50-59
AlCN.9/265, paras. 49-58

Article 8. Functional equivalent of "original"

(1) Where any rule of law, custom or practice ex
pressly or impliedly requires that certain information be
presented in its original form, that requirement shall be
fulfilled by the presentation of a data [record] [mes
sage] or in the form of a printout of such a data
[record] [message] if

[(a) the [sender] [originator] and the addressee of
the data [record] [message] have expressly agreed that
the data [record] [message] should be regarded as
equivalent to a paper original document; or]

Variant A: (b) there exists reliable assurance as to
the integrity of the information presented in the form of
a data [record] [message].

Variant B: (b) a method [of authentication] is
used to ensure that the information presented has not
been altered; and

(c) that method was as reliable as was [technically]
appropriate to the purpose for which the data [record]
[message} was created or communicated, in the light of
all the circumstances, including [any agreement between
the [sender} [originator] and the addressee of the data
[record] [message} and] any relevant commercial usage.

[(2) The provisions of this article do not apply to the
following situations: [...].]

References

AlCN.9/387, paras. 91-97 (twenty-sixth session, 1993)
AlCN.9/WG.IV/WP.57, article 8
AlCN.9/WG.IV/WP.58, annex

AlCN.9/373 , paras. 77-91 (twenty-fifth session, 1993)
AlCN.9/WG.IV/WP.55, paras. 64-70

AlCN.9/360, paras. 60-70 (twenty-fourth session, 1992)
AlCN.9/WG.IV/WP.53, paras. 56-60

AlCN.9/350, paras. 84-85
AlCN.91265, paras. 43-48

Article 9. Admissibility and evidential value of data
[records] [messages]

(1) In any legal proceedings, nothing in the application
of the rules of evidence shall apply so as to prevent the
admission of a data [record] [message] in evidence

(a) solely on the grounds that it is a data [record]
[message]; or,

(b) if it is the best evidence that the person adduc
ing it could reasonably be expected to obtain, solely on
the grounds that it is not an original document.

(2) Information presented in the form of a data
[record] [message} shall be given due evidential weight.
In assessing the evidential weight of a data [record]
[message], regard shall be had to the reliability of the
manner in which the data [record} [message} was cre
ated, stored or communicated and, where relevant, the
reliability of the manner in which the information was
authenticated.

References

AlCN.9/387, paras. 98-109 (twenty-sixth session, 1993)
AlCN.9/WG.IV/WP.57, article 9
AlCN.9/WG.IV/WP.58, annex

AlCN.9/373, paras. 97-102 (twenty-fifth session, 1993)
AlCN.9/WG.IV/WP.55, paras. 71-81

AlCN.9/360, paras. 44-59 (twenty-fourth session, 1992)
AlCN.9/WG.IV/WP.53, paras. 46-55

A/CN.9/350, paras. 79-83
AlCN.9/333, paras. 29-41
AlCN.91265 , paras. 27-48

Chapter Ill. Communication of data
[records] [messages]

Article 10. Effectiveness of data [records] [messages]

(1) A [sender] [originator] is deemed to have ap
proved the content of a data [record] [message] [or an
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amendment or revocation of a data [record] [message]]
if it was issued by the [sender] [originator] or by anoth
er person who had the authority to act on behalf of the
[sender] [originator] in respect of that data [record]
[message].

[(2) As between the [sender] [originator] and the
addressee, a data [record] [message] is deemed to be
that of the [sender] [originator] if the addressee prop
erly applied a procedure previously agreed with the
[sender] [originator] for verifying that the data
[record] [message] was the data [record] [message] of
the latter.]

[(3) A [sender] [originator] who is not deemed to
have approved the data [record] [message] by virtue of
paragraph (1) or (2) is deemed to have done so by vir
tue of this paragraph if:

(a) the data [record] [message] as received by the
addressee resulted from the actions of a person whose
relationship with the [sender] [originator] or with any
agent of the [sender] [originator] enabled that person
to gain access to the authentication procedure of the
[sender] [originator]; or

(b) the addressee verified the authentication by a
method which was reasonable in all the circumstances.]

[(4) The [sender] [originator] and the addressee of a
data [record] [message] are permitted to agree that an
addressee may be deemed to have approved the data
[record] [message] although the authentication is not
[commercially] reasonable in the circumstances.]

(5) Where a [sender] [originator] is deemed to have
approved the content of a data [record] [message]
under this article, it is deemed to have approved the
content of the message as received by the addressee.
However, where a data [record} [message] contains an
error, or duplicates in error a previous [record} [mes
sage}, the [sender] [originator} is not deemed to have
approved the content of the data [record} [message} by
virtue of this article in so far as the data [record} [mes
sage] was erroneous, if the addressee knew of the error
or the error would have been apparent, had the ad
dressee exercised reasonable care or used any agreed
procedure of verification.

[Paragraph (5) applies to an error or discrepancy in an
amendment or a revocation message as it applies to an
error or discrepancy in a data [record} [message}].

[(6) Thefact that a data [record} [message} is deemed
to be effective as that of the [sender} [originator} does
not impart legal significance to that data [record} [mes
sage}.}

References

NCN.9/387, paras. 110-132 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 10

NCN.9/373, paras. 109-115 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 82-86

Article 11. Acknowledgement of receipt

(1) Where, on or before sending a data [message], or
by means of that data [message], the [sender] [origi
nator} has requested an acknowledgement of receipt,
but the [sender} [originator} has not requested that the
acknowledgement be in a particular form, any request
for an acknowledgement may be satisfied by any com
munication or conduct of the addressee sufficient to
indicate to the [sender] [originator} that the message
has been received.

(2) If, on or before transmitting a data message, or
by means of that data message, the [sender] [origi
nator} has requested an acknowledgement of receipt
[and stated that the data message is to be of no effect
until an acknowledgement is received}, the addressee
may not rely on the message, for any purpose for which
it might otherwise seek to rely on it, until an acknow
ledgement has been received by the [sender] [origina
tor}.

(3) If the [sender] [originator] does not receive the
acknowledgement of receipt within the time-limit
[agreed upon, requested or within reasonable time], it
may, upon giving prompt notification to the addressee
to that effect, treat the data message as though it had
never been received.

(4) An acknowledgement of receipt, when received by
the [sender] [originator], is [conclusive] [presumptive]
evidence that the related data message has been received
and, where confirmation of syntax has been required,
that the data message was syntactically correct. Whether
a functional acknowledgement has other legal effects is
outside the purview of these Rules.

References

NCN.9/387, paras. 133-144 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 11

NCN.9/373, paras. 116-122 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 87-93

NCN.9/360, para. 125 (twenty-fourth session, 1992)
NCN.9/WG.IV/WP.53, paras. 80-81

NCN.9/350, para. 92
NCN.9/333, paras. 48-49

Article 12. Formation of contracts

(1) In the context of contract formation, unless other
wise agreed by the parties, an offer and the acceptance
ofan offer may be expressed by means ofdata [records}
[messages}. Where a contract is formed by means of
data [records} [messages}, it shall not be denied valid
ity or enforceability on the sole ground that the contract
was concluded by such means.

[(2) A contract concluded by means of data [records}
[messages} is formed at the time when [, and at the
place where] the data [record} [message} constituting
acceptance of an offer is received by its addressee or
deemed to be received under article 13.]
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References

NCN.9/387, paras. 145-151 (twenty-sixth session, 1993)
NCN.9/wG.IV/wP.57, article 12

NCN.9/373, paras. 126-133 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 95-108

NCN.9/360, paras. 76-95 (twenty-fourth session, 1992)
NCN.9/WG.IV/WP.53, paras. 67-78

NCN.9/350, paras. 93-108
NCN.9/333, paras. 60-75

Article 13. Time and place of receipt of a data
[record] [message]

(1) Unless otherwise agreed between the [sender]
[originator] and the addressee ofa data [record] [mes
sage] and [unless otherwise provided by other applica
ble law], a data [record] [message] is deemed to be
received by its addressee

(a) [subject to subparagraph (b) of this article,] at
the time when the data [record] [message] enters the
information system of, or designated by, the addressee
in such a way that it can be retrieved by the addressee
or when the data [record] [message] would have en
tered the information system and been capable of being
retrieved if the information system of the addressee had
been functioning properly.

[(b) if the data [record] [message] is in such aform
that it requires translation, decoding or other process
ing in order to become intelligible by the addressee, at
the time when such processing is completed or at the
time when such processing could reasonably be expec
ted to be completed.]

(2) Unless otherwise agreed between the [sender]
[originator] and the addressee of a data [record] [mes
sage] and [unless otherwise provided by other applica
ble law], a data [record] [message] is deemed to be
received by its addressee at the place where the addres
see has its place of business; where the addressee has
more than one place of business, the data [record]
[message] is deemed to be received at the place of busi
ness with the closest relationship to the content of the
data [record] [message].

References

NCN.9/387, paras. 152-163 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 13

NCN.9/373, paras. 134-146 (twenty-fifth session, 1993)
NCN.9/WG.IV/WP.55, paras. 95-108

NCN.9/360, paras. 76-95 (twenty-fourth session, 1992)
NCN.9/WG.IV/WP.53, paras. 67-78

NCN.9/350, paras. 93-108
NCN.9/333, paras. 60-75

Article 14. Storage of data [records] [messages]

(1) Where it is required by law that certain informa
tion be retained as a record, that requirement shall be

satisfied if the information is kept in the form of data
[records] [messages] provided that the requirements
contained in paragraphs (2) and (3) of this article are
satisfied.

[(2) Data [records] [messages] shall be stored unal
tered by the [sender] [originator] in the transmitted for
mat and by the addressee in the format in which they
are received.]

[(3) Data [records] [messages] shall be kept readily
accessible and shall be capable of being reproduced in a
human readable form and, if required, of being printed.
Any operational equipment required in this connection
shall be made available by the person storing informa
tion in the form of data [records] [messages].

References

NCN.9/387, paras. 164-168 (twenty-sixth session, 1993)
NCN.9/WG.IV/WP.57, article 14

NCN.9/373, para. 123-125 (twenty-fifth session, 1993)
NCN.9/wG.IV/wP.55, para. 94

[Article 15. Liability

(1) Each party shall be liable for damage arising di
rectly from failure to observe any of the provisions of
the uniform rules except in the event where the party is
prevented from so doing by any circumstances which
constitute an impediment beyond that party's control
and which could not reasonably be expected to be taken
into account at the time when that party engaged in
sending and receiving data [records] [messages] or the
consequences of which could not be avoided or over
come.

(2) If a party engages any intermediary to perform
such services as the transmission, logging or processing
of a data [record] [message]. the party who engages
such intermediary shall be liable for damage arising
directly from that intermediary's acts, failures or omis
sions in the provision of the said services.

(3) If a party requires another party to use the services
of an intermediary to perform the transmission, logging
or processing of a data [record] [message], the party
who requires such use shall be liable to the other party
for damage arising directly from that intermediary's
acts, failures or omissions in the provision of the said
services.]
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Draft guidelines for preparatory conferences in arbitral proceedings:
report of the Secretary-General

(A/CN.9/396 and A/CN.9/396/Add.l) [Original: English]

[A/CN.9f396]

1. The Commission, at its twenty-sixth session in 1993,
considered a note by the Secretariat entitled "Guidelines for
pre-hearing conferences in arbitral proceedings" (NCN .9/
378/Add.2).1 The note was prepared as a result of a sugges
tion made at the UNCITRAL Congress on International
Trade Law on the theme "Uniform commercial law in the
twenty-first century", held in New York from 18 to 22 May
1992, in the context of the twenty-fifth session of the Com
mission.

2. The note, observing the useful application of the prin
ciple of discretion and flexibility in the conduct of arbitral
proceedings, pointed out that in some circumstances that
principle may make it difficult for the participants in an
arbitration to prepare for the various stages of the arbitral

IOfficial Records of the General Assembly, Forty-eighth Session, Sup
plement No. 17 (N48/17), paras. 293-296.

[A/CN.9f396/Add.l]

proceedings. In addition, the note described how those dif
ficulties could be avoided by holding at an early stage of
arbitral proceedings a "pre-hearing conference" in order to
discuss and plan the proceedings. Furthermore, the note
suggested that the Commission should prepare guidelines
for pre-hearing conferences and gave a tentative outline of
topics that might be addressed in such guidelines.

3. The Commission requested the Secretariat to prepare a
draft of such guidelines with a view to being considered
and adopted at the Commission's twenty-seventh session in
1994 or twenty-eighth session in 1995.2

4. Addendum I to the present document contains the first
draft of Guidelines for Preparatory Conferences in Arbitral
Proceedings, prepared pursuant to the request by the Com
mission.

2Jbid., paras. 293 and 296.
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INTRODucnON*

[...]

I. GENERAL CONSIDERAnONS

A. Background

I. Arbitration rules agreed upon by parties typically allow
the arbitral tribunal quite broad discretion and flexibility in
the conduct of arbitral proceedings. This is true in particu
lar for the proceedings after the constitution of the arbitral
tribunal and before the making of the award, that is when
various documents are exchanged, hearings held and evi
dence taken. A prominent example of such rules are the
UNCITRAL Arbitration Rules, which provide in article
15(1):

"I. Subject to these Rules, the arbitral tribunal may
conduct the arbitration in such manner as it considers
appropriate, provided that the parties are treated with
equality and that at any stage of the proceedings each
party is given a full opportunity of presenting his case."

2. The principle of flexibility and discretion has two kinds
of limits. First, the arbitral tribunal does not have discretion
to the extent the rules themselves restrict it by providing a
specific solution. In the case of the UNClTRAL Rules, this
is indicated in the introductory phrase of article 15(1)
"Subject to these Rules". Second, the arbitral tribunal must
observe the provisions of the procedural law applicable
to the arbitration that are mandatory for the arbitral tri
bunal.

*It is suggested that the Introduction to the Guidelines contain a short
history of the work on the Guidelines and a resolution which the Conunis
sion may wish to adopt in finalizing the Guidelines. A draft Introduction
will be before the twenty-seventh session in 1994 in the form of a confer
ence-room paper.

Portions of the draft Guidelines have been placed between square
brackets; this has been done to indicate that the purpose of the Guidelines
may also be fulfilled without the bracketed portions.

3. It is generally considered that the principle of discre
tion and flexibility is useful and that it constitutes one of
the reasons for the attractiveness of arbitration as a method
of settling commercial disputes. The principle is useful
because it allows the arbitral tribunal to adapt the manner
of proceeding to the circumstances of the dispute, to con
duct the case in the procedural style preferred by the parties
and the arbitrators, and to plan the proceedings.

4. If the arbitral tribunal does not plan the proceedings or
if planning is too limited, it is possible, in particular in
international arbitration, that a party, a legal counsel or a
member of the arbitral tribunal will find the proceedings
unpredictable, surprising and difficult to prepare for. This
is likely to lead to misunderstandings, delays and increased
costs of proceedings.

5. Planning of arbitral proceedings is particularly useful
in international arbitration, in which arbitrators or parties
may have differing expectations as to the manner of pro
ceeding. Differences in procedural traditions to which the
arbitrators, parties or counsel are accustomed are typical
reasons for such differing expectations. Differing expecta
tions may be anticipated also when the legal backgrounds
of the participants in the arbitration do not appear dissimi
lar. This is because arbitrators and other arbitration practi
tioners in international trade are increasingly exposed to
diverse procedural practices and because many practitioners
have developed individual and eclectic procedural methods.

6. In order to plan the conduct of arbitral proceedings,
some arbitrators consider it useful to hold, at an early stage
of proceedings, a conference among the participants in the
arbitration. At such a conference, referred to herein as
"preparatory conference", appropriate procedural decisions
are considered and details of procedure clarified so as to
make the subsequent proceedings more predictable as well
as more time efficient and less costly.

7. Many widely used sets of international arbitration rules
make no reference to such preparatory conferences, and
those conferences are in practice convened irrespective of
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whether there is provision for that in the agreed set of
arbitration rules. This indicates that arbitral tribunals con
sider the decision to convene such a conference to be within
the general procedural authority of the arbitral tribunal to
conduct arbitral proceedings in the manner it considers
appropriate.

8. The confidential nature of arbitration makes it difficult
to assess the extent of the practice of holding preparatory
conferences. According to reports of practitioners, it seems
that in a good number of international arbitrations such
conferences are held. It appears that the practice of prepa
ratory conferences is particularly widespread in procedural
traditions that tend to see the role of the arbitral tribunal
more as one of a moderator of the proceedings as opposed
to an active investigator, and which, in accordance with
this procedural tendency, expect the parties to assume a
considerable degree of procedural initiative. Nevertheless,
in view of the potential benefits resulting from planning
arbitral proceedings, in particular when the expectations of
the parties or the arbitrators as to the manner of conducting
the proceedings are likely to differ, a preparatory confe
rence might be useful in any arbitral setting.

9. It may be concluded that, since there appear to be no
reports of objections in principle to the practice of holding
preparatory conferences, and since many commentators
praise the usefulness of the practice, it may be expected
that preparatory conferences in arbitration are likely to
become more frequent even where they have not been
customary.

B. Term "preparatory conference"

10. A single term for preparatory meetings in arbitration
has not developed. Meetings of this kind are referred to in
practice by expressions such as "pre-hearing conference",
"preliminary meeting", "pre-trial review", "administrative
conference" or tenns of similar import. Which of those
terms will be used may partly depend upon the stage of the
proceedings at which the meeting is to take place. For
example, a meeting referred to as "preliminary" meeting
usually takes place shortly after the initial request for arbi
tration has been presented, at which time not all elements
of the claim and defence may have been stated to the arbi
tral tribunal; the term "administrative" meeting is used in
arbitrations under the auspices of some arbitral institutions.
Expressions such as "pre-hearing" conference, on the other
hand, may be used more frequently for a preparatory meet
ing taking place at a time when the claims and defences
have been fully stated and the main focus of the meeting is
to prepare hearings. A "pre-hearing review" might have as
its main focus the review of the preparations by the parties
for the hearings pursuant to procedural decisions taken
earlier.

11. The Guidelines use the expression "preparatory con
ference" as a general term intended to reflect the purpose
of the conference, irrespective of the stage at which it is
held or whether or not it is administered by an arbitral
institution. Expressions usual in the practice of some arbi
tral institutions or at traditional arbitration venues are not
employed, since they are not in universal use and could be
understood as giving undue emphasis to particular practice.

c. Purpose and nature of the Guidelines

12. The preparation of the Guidelines was motivated by
the consideration that, in appropriate circumstances, a pre
paratory conference in arbitration is a useful exercise and
that internationally harmonized guidelines would assist
practitioners in deciding whether to hold a preparatory
conference and, if one is to be held, to help them prepare
it and carry it out.

13. The Guidelines explain the objectives of a preparatory
conference and serve as a reminder of topics that could
usefully be considered at such a conference. The Guide
lines are not a comprehensive guide on the substance of the
decisions that could be taken as a result of a preparatory
conference. While with respect to some types of decisions
some of the possible options have been mentioned for illus
trative purposes, the Guidelines do not have the ambition to
present the whole spectrum of possible solutions. The prac
tice in international arbitration is too varied for the Guide
lines to be able to reflect the possible solutions and all
aspects of arbitral practice. Thus, for the proper conduct of
an arbitration, the arbitrators and the parties will require
knowledge of the law and practice of arbitration beyond the
information contained in these Guidelines.

14. As preparatory conferences are not used with equal
frequency in all regions and arbitration venues, the Guide
lines would contribute to the dissemination of practical
knowledge about arbitration. By doing so, the Guidelines
may gradually foster improvement, better understanding
and harmonization of international arbitration .procedures.

D. Relationship between the Guidelines
and arbitration rules

15. The Guidelines are not rules suitable to be agreed
upon. A decision to refer to the Guidelines in connection
with a preparatory conference does not establish any obli
gation for the arbitral tribunal or the parties as to the selec
tion of topics to be considered or as to decisions to be taken
as a result of the conference. Thus, a preparatory confe
rence is to be carried out within the limits of the arbitration
rules that the parties may have agreed upon.

16. The decision to use the Guidelines does not imply
any modification of the arbitration rules that the parties
may have agreed upon. Nevertheless, at a preparatory con
ference decisions may be taken that add more detail or new
requirements to the arbitration rules agreed upon by the
parties. Decisions may also be taken to modify the agreed
arbitration rules.

[17. Since the arbitral process is based on the freedom of
parties to agree on rules of procedure or to empower the
arbitrators to determine those rules, nothing is in principle
to be held against adding to or modifying the agreed upon
rules. Nevertheless, two reservations should be expressed.
Firstly, when the arbitration is administered by an arbitral
institution, the institution may reserve the right not to
approve a modification of the rules. In fact, some institu
tions are reluctant to agree to modifications of their rules.
Secondly, it is advisable that a modification of a standard
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set of arbitration rules be well considered. The parties
should be mindful that standard sets of rules are designed
to function as a system of rules, and that a modification of
a rule may affect the system in an unintended or inappro
priate manner. Moreover, as arbitration rules determine the
duties and prerogatives of the arbitral tribunal, the arbitra
tors have an interest in any modification of those rules. It
is therefore recommendable that a modification of arbitra
tion rules be made in consultation with the arbitral tribunal.]

18. It should be borne in mind that, whatever decisions
are taken as a result of the preparatory conference, they
should not violate provisions of the law applicable to the
arbitration that cannot be derogated from.

11. CONVENING AND CONDUCTING
PREPARATORY CONFERENCE

19. It is stressed at the outset that, if a preparatory con
ference is to be held, its organization, agenda and the
manner in which it is conducted should be adapted to the
needs of the case, in line with the principle of flexibility
and discretion generally governing arbitration. Further
more, it is for the arbitral tribunal to take care that the
holding of a preparatory conference does not add unneces
sarily to the costs of the proceedings or prove to be an
administrative burden.

20. A preparatory conference is often convened on the
initiative of the arbitral tribunal or the presiding arbitrator,
frequently after consulting the parties. The question of
whether the arbitral tribunal has the right to convene a
preparatory conference depends on the procedural preroga
tives of the arbitral tribunal as specified in the governing
procedural law and any agreed upon rules. Arbitration rules
and laws typically give the arbitral tribunal such procedural
latitude that the right to convene a preparatory conference
falls within the tribunal's authority. Some arbitration rules
contain specific provisions concerning the preparatory
meetings of the type discussed in these Guidelines.

21. It is possible that a party has doubts about the useful
ness of, or objects to, holding a preparatory conference.
Such an attitude will be taken into account by the arbitral
tribunal in considering whether it is worthwhile to convene
the conference. A negative attitude might indicate that a
preparatory conference should not be held since it may not
fully meet its objectives.

22. There might, however, be cases where the arbitral
tribunal would conclude that a preparatory conference
should be held despite reservations or objections of a party.
Such may be the conclusion when the tribunal procedural
wishes to take certain procedural decisions only after giving
the parties the opportunity to express their views. If a party
should fail to participate in the preparatory conference, the
arbitral tribunal may consider it appropriate to hold the
conference and take the procedural decisions without
having heard the views of that party. For a preparatory
conference to be held in the absence of a party, it is neces
sary, in accordance with general principles of arbitral pro
cedure, that the party was given due notice and has not
shown sufficient cause for its failure to appear. What is

sufficient cause is a matter to be judged in the light of the
circumstances of the case and the standards of fairness and
equality. If a party who was duly notified fails to appear
without having indicated its intention not to appear, it is
normally wise not to proceed until after first inquiring
about the reasons for the party's absence.

[23. Usually, the participants in the preparatory con
ference will be the parties themselves, their legal counsel
and any other representatives of the parties. Sometimes,
however, the arbitral tribunal may indicate in the invitation
to the conference that, in view of the types of questions to
be discussed, it would satisfy the objectives of the con
ference if only the legal counsel are present. For example,
when the matters to be discussed are limited to the rules
governing the arbitral procedure, practical arrangements
concerning written statements or administrative support,
the presence of the legal counsel may be sufficient.]

24. Often, a decision to plan arbitral proceedings means
that the participants will hold a meeting at the place of
arbitration or at some other appropriate place. Sometimes,
however, in particular if a limited number of procedural
issues is to be considered, it may be sufficient if under the
coordination of the presiding arbitrator consultations are
carried out by telecommunications.

A. Cases in which preparatory conference
may be useful

25. While planning of the proceedings is a necessary and
usual activity in any arbitration, convening a preparatory
conference for that purpose is not a necessity. Indeed, in
many arbitrations, planning is carried out by procedural
decisions of the arbitral tribunal without calling a special
meeting. It may be decided not to convene a preparatory
conference in particular when the participants have a good
idea as to how the proceedings will be conducted, when the
participants are not likely to have disparate expectations as
to the arbitral procedure, or when the case is relatively
simple. In such cases, the Guidelines may be of assistance
by reminding the arbitral tribunal about the issues on which
early decisions might be worthwhile.

26. The usefulness of convening a preparatory conference
depends on whether the time and expense needed for it are
justified by the expected benefits, such as increased pre
dictability of the subsequent proceedings, better under
standing by the participants of the procedures, increased
efficiency of hearings and an improved procedural atmos
phere. In addition to the time and expenses, two types
of considerations are likely to be important in deciding
whether a preparatory conference should be held.

27. One consideration may be a belief that the parties do
not have a sufficiently clear idea as to the manner of pro
ceeding and that a personal exchange of views is needed to
provide early guidance to the parties. A related considera
tion is the likelihood that the arbitrators, parties, and legal
counsel are not used to the same procedural style, and
therefore have divergent expectations as to the manner in
which arbitral proceedings will be carried out (see also
above, paragraph 5).
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28. Another consideration is the degree of procedural
complexity of the case in terms of, for example, the ex
pected length of hearings, the number of witnesses to be
heard, the extent and kind of expert evidence that may be
needed, the probability that hearings will have to be held
outside the venue of arbitration, the number of items of
evidence to be assessed, the volume of documentation to be
managed, or linguistic problems to be overcome. The more
complex the case, the more useful it may be to convene a
preparatory conference in order to coordinate and plan pro
cedural actions, and to tailor the procedures to the circum
stances of the case.

B. Stage at which preparatory conference
may be held

29. No generally applicable guidelines can be expressed
as to the stage of arbitral proceedings at which it is most
appropriate to hold a preparatory conference. When the
claimant's initial request for arbitration does not cover all
factual and legal aspects of the claim, the question is
whether the arbitral tribunal should schedule the prepara
tory conference to follow that initial request or whether the
conference should be held later, most likely shortly after
the parties have stated their claims and defences. In some
cases, it is considered useful to hold the conference before
the claims and defences have been fully stated. In other
cases; it is considered appropriate to convene a preparatory
conference shortly after the submission of the statements of
claim and defence.

30. The stage at which the preparatory conference is held
influences the scope of the agenda of the preparatory con
ference. When the conference is held before the claims and
defences have been fully stated, the agenda will typically
be more limited and will probably not cover, or will cover
to a limited extent, questions such as defining points at
issue, various arrangements concerning evidence, state
ments of undisputed facts or undisputed issues, or prepara
tions for hearings. One likely topic of such an early pre
paratory conference will be the preparation of documents
completing the statements of claim and defence.

31. In exceptional cases, which appear to be limited to
most complex arbitrations, more than one preparatory con
ference might be held. As the expenditures and time needed
for a preparatory conference are major limitations, the
opportuneness of more than one conference may be in
creased if the participants reside near the place of arbi
tration. More than one conference may be planned at the
outset of the proceedings, or the development of the
proceedings may prompt the arbitral tribunal to convene
an additional conference. In some of those cases, the
main purpose of a subsequent conference may be to re
view how the parties were able to implement procedural
decisions taken earlier and to take corrective measures if
necessary.

32. Often the decisions taken as a result of a preparatory
conference imply that there should be an interval between
the conference and the next stage of the arbitral proceed
ings. During the interval, the parties are to implement the
decisions and prepare for the proceedings. Nevertheless, it

is often acceptable to plan and prepare procedural actions
at a conference held shortly or immediately before hearings
on the substance of the dispute. It should be noted, how
ever, that such preparatory activities carried out close to the
hearings would have a limited scope in that they cannot
address procedural questions that imply time for prepara
tions.

C. Decisions taken at preparatory conference

[33. The purpose of a preparatory conference is to facili
tate making decisions as to the manner of proceeding during
the subsequent arbitral proceedings. Most of those deci
sions will be of a procedural nature. Some decisions, how
ever, may concern or touch upon the substance of the dis
pute (e.g., determination of points at issue, or agreement of
the parties that certain facts or issues are undisputed).]

34. Different approaches are possible concerning the way
in which decisions are arrived at and recorded. Under one
approach, the arbitral tribunal takes decisions after consult
ing with the parties and issues the decisions in the form of
a procedural order. Another approach, which may be taken
when the parties are ready to agree on one or more issues,
is to record the substance of the agreement. When this
approach is used, the parties' agreement may be incorpo
rated into a document signed by the parties or into a docu
ment drawn up and issued by the arbitral tribunal reflecting
the agreement of the parties.

35. One difference between the two approaches is that it
is usually more expeditious for the arbitral tribunal to take
decisions itself instead of engaging in discussions with the
parties in order to reach agreement on the wording of the
decisions. Another difference is in the manner in which a
decision emanating from the preparatory conference can
later be modified: while a procedural decision by the arbi
tral tribunal can be modified by the tribunal itself, a proce
dural agreement by the parties can only be modified if the
parties so agree.

36. The degree of detail in formulating procedural deci
sions varies. Some practitioners tend to formulate a detailed
and comprehensive set of decisions, while others prefer
more general decisions, leaving details to be decided upon
by the arbitral tribunal as appropriate during the subsequent
arbitral proceedings. In deciding on the level of detail of a
decision, it is advisable to take into account that, with a
detailed and specific decision, the possibility is greater that
the decision would have to be modified as a result of a
change in circumstances.

Ill. ANNOTATED CHECK-LIST OF POSSIBLE
TOPICS FOR PREPARATORY CONFERENCE

37. In order to enable the parties to prepare for and effi
ciently participate in a preparatory conference, it is useful
that they be given advance notice of the agenda for the
conference. Usually, the agenda is prepared by the arbitral
tribunal or the presiding arbitrator. Sometimes, views of
the parties are sought as to the topics to be included in the
agenda.
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38. It is generally useful for the arbitral tribunal in con
ducting the preparatory conference to adhere to the agenda
announced in advance. By avoiding matters that partici
pants may not have prepared for, expeditiousness will be
fostered. Nevertheless, it is also useful to maintain a degree
of flexibility and allow, if the arbitral tribunal considers it
appropriate, that an unannounced topic be considered.

39. The following sections A to T are a check-list of topics
that an arbitral tribunal might include in the agenda for a
preparatory conference. The list is intended to be quite
complete so as to provide a reminder for as many different
circumstances as possible. It is emphasized, however, that
in drawing up the agenda the individual circumstances of
the case should be borne in mind, and that, indeed, in
many arbitrations only a limited number of the matters
mentioned in the check-list will need to be considered. On
the other hand, the check-list is not presented as exhaustive.
There may be other issues that the participants may wish to
address at a conference of the type covered by these Guide
lines.

creates a possibly incorrect impression that the jurisdiction
or the composition of the arbitral tribunal is in doubt,
which a party might try to use to stall the proceedings. An
advantage, however, may be that any question, doubt or
objection that a party may have can be addressed and
dispelled at an early stage of the proceedings. Furthermore,
by putting on record that an issue concerning jurisdic
tion or composition of the tribunal has been settled or that
no such issue has been raised, a party may rely on that
record should the other party have an objection at a later
time.]

C. Possibility of settlement

Agenda: Inquire whether the parties are willing to inform
the arbitral tribunal about the status of any settle
ment discussions and whether those discussions
should affect the scheduling of the arbitral pro
ceedings.

Remarks
[A. Rules governing arbitral procedure

Agenda: If the parties have not agreed on arbitration
rules, inquire whether they now wish to do so.

Remarks

1. Raising the matter of jurisdiction or the composition of
the arbitral tribunal may not always be desirable. A possi
ble disadvantage might be that thereby the arbitral tribunal

Remarks

1. Sometimes parties forgo including in the arbitration
agreement a stipulation as to a set of arbitration rules that
is to govern the arbitral proceedings. Reasons may be, for
example, that at the time of the c?nclusion of the arbitra
tion agreement the parties did not pay attention to that
aspect of the arbitration agreement, did not want to prolong
the negotiations, or intended to leave the manner of con
ducting the proceedings to the arbitral tribunal and the
applicable procedural law.

2. It is advisable to ascertain whether both parties wish to
consider the possibility of agreeing on a set of arbitration
rules. Otherwise, an initiative of the arbitral tribunal for the
parties to adopt a set of arbitration rules might give rise to
unnecessary discussions, to an undesirable impression that
the arbitral tribunal is unsatisfied with the substance of the
arbitration agreement or that the arbitrators have a difficulty
with their task. If after bringing up the question it emerges
that agreement is not easily attainable, the arbitral tribunal
may wish to discontinue the discussion on the matter and
proceed on the basis of the arbitration agreement and the
applicable procedural law.]

3. If the parties wish to inform the arbitral tribunal of the
status of settlement discussions, they may wish to limit the
consultations, in the interest of brevity and effectiveness of
the preparatory conference, to the following:

(a) whether settlement discussions have taken place or
are likely to take place, without entering into a discussion
of possible terms of a settlement, and whether the possibi
lity of settlement discussions should affect the scheduling
of the arbitral proceedings; and

[2. When an arbitrator is involved in an attempt to settle
a dispute, views differ as to whether such an involvement
in an unsuccessful attempt to settle the dispute affects the
arbitrator's ability to continue performing its function.
Under one view, the roles of a conciliator and an arbitrator
are not incompatible, provided that the manner in which
the person participated in settlement negotiations does not
compromise the person's ability to act in an impartial
manner. According to another view, the fact that a person
has acted as a conciliator calls into question its ability to
act as an impartial arbitrator in the same dispute and, ac
cording to some, such a person is automatically disquali
fied from acting as an arbitrator.]

[1. Parties may have different attitudes as to whether the
arbitral tribunal should be aware of any settlement discus
sions that might have taken place or are intended to take
place. Often, a party or both parties wish to keep any settle
ment discussions completely separate from the arbitration
and may also wish that the arbitral tribunal should not be
informed about the fact that such discussions have taken
place or about the substance of the discussions. In other
cases, the parties may wish the arbitral tribunal to be aware
of the fact that settlement discussions are taking place or
will take place. A reason for informing the arbitral tribunal
may be for it to take that into account in scheduling the
arbitral proceedings. Sometimes, the parties might even
wish the arbitrators to be involved in an appropriate manner
in settlement discussions in order to facilitate reaching a
settlement.]

[B. Jurisdiction and composition
of arbitral tribunal

Inquire whether a party has an objection as to the
jurisdiction or the composition of the arbitral tri
bunal.

Agenda:
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(b) if it appears appropriate, whether the parties have
considered, or are willing to consider, engaging in concilia
tion, a procedure in which an independent and impartial
conciliator assists the parties in their attempt to settle the
dispute. Should the parties so wish, it may be useful to
discuss available conciliation methods (for example, the
method provided by the UNCITRAL Conciliation Rules).

D. Defining issues and order of deciding them

Agenda: (i) Define the points that are at issue between
the parties;

(ii) define more precisely, if necessary, the
relief or remedy sought;

(iii) consider the order in which the issues
should be decided.

Remarks

Item (i)

1. It is useful for the points at issue to be identified as
early as practicable in the proceedings. This will help the
parties and their advisers to identify undisputed facts, con
centrate on the essential matters and possibly settle some of
the claims. Moreover, this will assist the participants in
determining the best procedures for resolving the issues.
For example, if the most difficult issues are ones of fact, a
party might take steps to secure relevant evidence and
engage expert witnesses; if, however, the facts are largely
undisputed and the issues concern law, it might be possible
to request that the proceedings be conducted on the basis of
documents only.

2. One approach to identifying the points at issue may be
for the arbitral tribunal to do so on the basis of the written
statements of the parties. However, whether the arbitral
tribunal will be able to do so with reasonable dispatch
depends on how the parties have stated their cases. Practices
differ as to the matters that parties include in their state
ments, the style and length of presentation, and the stage of
proceedings at which the parties are expected to present the
facts, evidence and legal arguments supporting their
claims. Under some procedural traditions, the initial state
ments are largely limited to facts, whereas legal arguments
and even evidence are brought up later, sometimes as late
as during the hearings. Under other traditions, a more
comprehensive approach is expected already at the initial
stage of the arbitration in that a statement of claim should
include facts, references to evidence and legal arguments.
Differences exist also as regards the level of detail at which
facts, evidence and arguments are set forth in writing. In
order to facilitate the identification of the issues by the
arbitral tribunal, it is worthwhile sufficiently early to give
to the parties guidance and suggestions for preparing
the submissions, indicating, for example, the desired struc
ture, scope and the level of detail of the submissions (see
below, J, "Arrangements concerning written submissions",
item (iv».

3. Another approach to identifying the points at issue
may be for the arbitral tribunal to request the parties to
draw up a list of those points. If it appears unlikely that the

parties are in a position to prepare a joint list, each party
may be requested to prepare a list of points that in its view
are at issue.

4. For ease of reference, it is often helpful if the issues,
with short indications as to opposing positions, are syste
matically summarized in a list or a schedule. In a complex
dispute, different lists may be prepared, for example, one
concerning issues of liability, and another one, which
might be drawn up later, concerning various items of the
claim for damages.

5. When the case is particularly complex, and the state
ments of claim and defence have not yet been submitted,
the advisability of early consultations as to a common
approach to preparing the statements of claim and defence
and identifying the issues may make it worthwhile to con
vene a preparatory conference promptly after the arbitral
tribunal has been formed. (As to the time of convening a
preparatory conference, see above, 11, "Convening and
conducting a preparatory conference", paragraphs 29-32.)

Item (ii)

[6. The relief or remedy sought by a claimant or counter
claimant must be sufficiently definite for the arbitral tribu
nal to be able to decide on it. Criteria are not uniform as to
how specific the claimant must be in formulating a relief or
remedy. A possible reason for an insufficiently precise
formulation may be the fact that the claimant is uncertain
as to the extent of its rights under the applicable law and
a resulting desire to leave to the arbitral tribunal the deci
sion on the extent or even the type of the relief or remedy
due to the claimant.]

[7. It is advisable that the claimant assure itself that,
should its arguments be accepted, the formulation of the
claim will not be an obstacle to granting the full relief or
remedy. If the claim is not formulated according to the
criteria of the arbitral tribunal, it is possible that the claim
will be decided on only in so far as it is definite.]

8. If the arbitral tribunal considers that the relief or
remedy sought is insufficiently definite, the preparatory
conference may be an appropriate time to explain to the
parties the degree of definiteness with which their claims
are to be fonnulated.

Item (iii)

9. Having clarified the points at issue, the arbitral tribunal
may wish to determine the order in which the issues are to
be taken up. The order may be determined by the fact that
one of the issues is preliminary with respect to another
issue. For example, a decision on the disputed jurisdiction
of the arbitral tribunal is preliminary to the other issues, or
the resolution of questions concerning the existence of the
contract and the responsibility for its non-performance is
preliminary to the question of damages arising from the
non-performance. When various items of damages are
claimed or if the breach of different contracts is in dispute,
the order of considering and deciding the issues may
depend on considerations such as the time thought to be
needed for each item, the amounts in question, prospect of
success of the claim, and the interests of the parties.
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[10. After deciding on the order of deciding the issues, the
arbitral tribunal might consider it appropriate to incorporate
the decision on one of the issues into an award and leave
the award on the other issues to be issued subsequently.
"Partial", "interim", or "interlocutory" award are terms
used in contractual and statutory rules for such awards
addressing one of the several issues submitted to the arbi
tral tribunal. The use of one or the other term depends on
the type of issue dealt with in the award and on whether the
award is final with respect to the issue it resolves.]

[11. The arbitral tribunal may, for example, decide to limit
the award to an issue such as its jurisdiction, interim
measures of protection, existence of the contract out of
which the claim arises, liability of the defendant, or a seg
ment of the damages claimed. Such awards addressing only
some issues might be used, for example, when it is con
sidered fair to advance deciding on a discrete part of a
claim; if it is expected that after certain issues have been
decided the parties might be more inclined to settle the
remaining ones; or in order to give a party an early oppor
tunity to raise a recourse against the decision on a prelimi
nary issue.]

E. Undisputed facts or issues

Agenda: Inquire whether the parties are willing to agree
that certain facts and issues are undisputed.

Remarks

1. If facts or issues relevant in the dispute are agreed by
the parties to be undisputed, there is no need to prove those
facts or to argue those issues. Thus, by such agreement the
parties will reduce the time and expense for taking evi
dence and for arguments.

2. Different approaches may be used for arriving at a
statement of undisputed facts and issues. One may be that
the arbitral tribunal gives the parties a period of time for
preparing a joint statement of undisputed facts and issues.
Another approach may be for the presiding arbitrator or the
arbitral tribunal to draw up, on the basis of written submis
sions and consultations with the parties, a statement of facts
and issues, which is to be presented to the parties for agree
ment.

[3. The arbitral tribunal may clarify at the preparatory
conference that, should a party refuse to admit a fact ad
vanced by the opponent and it becomes clear that the party
had no reason to doubt the fact, the tribunal may take that
into account, together with other circumstances, in appor
tioning the costs of the arbitration. This may be an effective
stimulus to reduce the time and costs for the taking of
evidence.]

F. Arrangements concerning documentary
evidence

Agenda: The following may be considered regarding
documentary evidence:

(i) a time schedule for submitting documen
tary evidence;

(ii) whether, unless a party contests a docu
ment within a specified period of time: (a)
the document is accepted as having origi
nated from the source indicated in the
document, (b) a copy of a communication
(e.g., letter, telex, telefax) is accepted
without further proof as having been re
ceived by the addressee and (c) a photo
copy is accepted as correct;

(iii) whether the parties agree to submit jointly
a single set of documentary evidence
whose authenticity is not disputed;

(iv) whether voluminous or complicated docu
mentary evidence should be presented by
reports by qualified persons which may
contain summaries, tabulations, charts,
extracts or samples;

(v) whether a party intends to seek, or request
the arbitral tribunal to seek, production of
documentary evidence from the other
party.

Remarks

Item (i)

1. Many arbitration rules empower the arbitral tribunal to
fix periods of time for submitting documentary and other
evidence. A discussion of those periods at the preparatory
conference will be conducive to deciding realistic and fair
time-limits.

2. In some cases it may not be possible or advisable to
establish at an early stage of the proceedings a final and
comprehensive time schedule. For such cases it may be
decided that the established time schedule will be reviewed
and supplemented as appropriate.

3. The arbitral tribunal may clarify to the parties that the
tribunal will not admit late submissions of evidence. In the
interest of fairness of the proceedings, exceptions may have
to be made, in particular when new evidence is submitted
in order to rebut other evidence, when a piece of evidence
has been discovered after the deadline, or when the arbitral
tribunal for another reason considers that a late submission
should be allowed.

Item (ii)

4. It may be decided that the presumption as to the origin
and receipt of a document and as to correctness of a copy
applies to all documents or only to specified categories of
documents. Such a decision may be useful to simplify the
introduction of documentary evidence or to discourage
making unfounded and dilatory objections at a late stage of
the proceedings concerning the probative value of docu
ments.

5. In order to allow each party to review the documents
before the presumption would apply, it should be provided
that the presumption applies unless the document is con
tested within a specified time period. It may be added that,
even if a document is contested late, the presumption does
not apply if the arbitral tribunal considers the delay justi
fied.
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Item (Ui)

6. The parties may wish to agree to submit jointly a single
set of documents whose authenticity is not disputed. It
should be made clear to the parties that the purpose of this
procedure is to avoid duplicate submissions and discus
sions concerning the authenticity of documents, and that
the procedure does not prejudice the position of the parties
concerning the significance of the content of the docu
ments. When in large cases the single set of documents is
too voluminous to be easily manageable, it might be practi
cal to select a number of frequently used documents and
establish a set of "working" documents.

Item (iv)

7. When documentary evidence is technical or volumi
nous, examination of all underlying data may be dispropor
tionately time consuming. In such cases, savings may be
achieved if a source such as a public accountant or consult
ing engineer is appointed to analyse the documentation and
present a report. The report may present findings in the
form of summaries, tabulations, charts, extracts or samples.
It is advisable to discuss the terms of reference to be
observed in preparing the report and a time schedule.

8. Such a decision should be combined with arrange
ments that give the parties the opportunity to review the
underlying data and the methodology of preparing the re
port based on that data.

Item (v)

9. Many arbitration rules expressly empower the arbitral
tribunal to require the parties to produce documentary and
other evidence. In addition to that power, at some arbitra
tion venues specific procedures are in use on various forms
of "discovery" of evidence, whereby a party has a right to
obtain from the other party pieces of evidence. Those pro
cedures, as specified in arbitration rules and national laws
and as applied by arbitrators, vary widely.

10. Unless the agreed arbitration rules provide specific
solutions, the arbitral tribunal might consider it appropriate
to discuss at the preparatory conference to what extent a
party should have a right to seek production of documents
from the other party. Such a discussion may be useful in
particular where, due to different legal backgrounds, the
arbitrators and the parties have different notions as to how
that right is to be exercised.

11. One possible set of conditions for requesting a docu
ment from the opponent may be formulated along the
following lines: the document must be described with
reasonable particularity; the document must be such that it
would likely contribute to the clarification of the case; the
document must be within the control of the party from
whom production is sought; and the seeking party must
have made reasonable but unsuccessful efforts to obtain the
document. A further condition that might be included, either
unqualified or subject to discretion by the arbitral tribunal,
is that the document must have passed between the re
quested party and a third party who is not a party to the
arbitration, a condition that would exclude requests for
purely internal documents. It might be appropriate to clarify

that, if the requested party refuses to comply with a proper
request, the question as to whether the refusal was justified
is to· be decided by the arbitral tribunal.

12. As an alternative to setting out specific conditions
such as the ones mentioned in the preceding paragraph, the
parties might make a generally worded stipulation to the
effect that they will make available to each other docu
ments relevant to the dispute and that the arbitral tribunal
should exercise discretion in deciding whether a request for
documents should be complied with.

13. In deciding disagreements as to whether a request for
a document should be complied with, the arbitral tribunal
will take into account, among other circumstances, the
principles in national laws concerning situations in which
the party is entitled to refuse to surrender a document.
Grounds for refusal may concern, for instance, national
defence, diplomatic relations between countries, certain
governmental actions, certain communications between a
client and its legal counsel, or the right of a person to
refuse to take a self-incriminating action.

14. It may be useful to establish a time-frame for submis
sion of a request for documents, for production of docu
ments or other response to the request. The parties should
be reminded that the arbitral tribunal would be free to draw
its conclusions from the failure of a party to produce a
properly requested document.

G. Arrangements concerning physical evidence

Agenda: (i) Consider whether physical evidence other
than documents will be presented;

(ii) inquire whether it will be necessary for
the arbitral tribunal to carry out an on-site
inspection of property or goods.

Remarks

Item (i)

I. It may be necessary for a complete understanding of
facts to assess physical evidence other than documents
(e.g., by inspecting samples of goods or other materials,
viewing a film or a model or demonstrating the functioning
of a machine). It may be useful to inquire whether a party
intends to submit such evidence so that appropriate arrange
ments may be taken, such as fixing the time schedules for
presenting the exhibits, ensuring that the other party has
suitable opportunity to prepare itself for the presentation of
the evidence, and possibly taking measures for safekeeping
the exhibits.

Item (ii)

2. If a party intends to request, or the arbitral tribunal
expects to order, an on-site inspection of property or goods,
it may be useful to consider arrangements therefor and time
schedules.

3. The site to be inspected is often under the control of
one of the parties, which typically means that employees
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of that party will be present to give guidance and explana
tions. In order to avoid communications between arbitra
tors and a representative or employee of a party without the
presence of the opposing party, particular attention has to
be paid to the invitations, timing and meeting places.
Furthermore, it should be borne in mind that, unless those
employees are heard as witnesses, replies to questions
asked of such employees at the site are not testimonies and
should not be treated as evidence in the proceedings.

H. Arrangements concerning evidence
of witnesses

Agenda: The following may be considered:

(i) written communications concerning evidence of
witnesses;

(ii) manner of taking oral evidence by witnesses;
(iii) manner of taking evidence from persons affiliated

with a party.

Remarks

Item (i)

1. Unless the agreed upon rules contain procedures for
announcing and taking evidence of witnesses, it may be
considered whether the party presenting witnesses should
be required to submit to the arbitral tribunal and the other
party, in advance of the hearing, a written communication
concerning the evidence of witnesses. Such a communica
tion may be required to contain some or all of the following
elements:

(a) the names and addresses of the witnesses and the
language or languages to be used in case of oral testimony;

(b) the subject on which the witness will give oral
testimony; instead of requiring merely the subject of the
testimony, the parties may be required to submit a summary
of the statements to be made by the witness; another possi
bility may be to require a full statement signed by the
witness;

(c) particulars concerning the relationship with any of
the parties, qualifications and experience of the witnesses,
and how did the witness learn about the facts to which the
testimony will relate.

In giving instructions to the parties, it may be useful to
provide guidance also as to the expected level of detail of
the statements and summaries.

2. As such procedures in taking evidence of witnesses are
not known in all legal systems, it is advisable that an arbi
tral tribunal that directs such procedures take care that the
parties understand what the tribunal desires.

3. Such written communications submitted ahead of hear
ings may facilitate and expedite the proceedings by making
it easier for the opposing party to prepare for the hearings
and for both parties to identify uncontested matters. If the
communication sets out the full statement of the witness,
the parties will sometimes agree to forgo oral testimony
and rely on the written statement only.

4. A question to be decided is whether the communica
tions will be exchanged simultaneously or consecutively.
In certain circumstances, it may be felt that the party who
is the first one to present a written statement of a witness
is giving an advantage to the opponent in that the oppo
nent, in preparing written statements of its witnesses, might
be able to adapt them to the received written testimony. As
a result of such considerations, it is sometimes preferred
that the statements of witnesses be exchanged simulta
neously. (See also below, J, "Arrangements concerning
written submissions", item (iii), concerning the order of
submitting written submissions.)

5. The tribunal may make it clear that it reserves the right
to refuse to hear a witness at a hearing if the required
communication has not been submitted in time.

6. Practices and laws differ as to whether written state
ments of witnesses are to be made under oath. If an oath is
to be used, it may be unclear how and by whom the oath
is to be administered. It is thus advisable to adopt a solu
tion that is workable and acceptable for both parties.
Among the possible solutions, one is to avoid a traditional
oath and require the witness to sign a written declaration to
the effect that the statement is true to the best of knowledge
and belief of the witness.

Item (ii)

7. National arbitration laws usually neither prescribe de
tailed rules for hearing witnesses nor require adherence to
rules used in court proceedings. Thus, as long as the prin
ciples of fairness and equality of parties are observed, pro
cedures considered appropriate for the case may be adopted.
It is advisable that the manner of hearing witnesses be cla
rified as much as possible before the hearing so as to avoid
surprise and allow the parties to prepare for the hearings.

8. The preferred method of taking evidence by witnesses
is usually a result of the experience of the participants with
traditional approaches developed in court litigation. Those
traditional approaches are in varying degrees influenced by
one of the two major systems of procedural law. According
to one system, it is in principle left to the parties to gather
and present evidence at oral hearings. Thus it is for the party
presenting a witness to ask questions of that witness, and for
the opponent to test the veracity of the answers by cross
examining the witness. Under that system, the role of the
judge is limited to the procedural control over the exami
nation and cross-examination of the witnesses. According
to the other system, the judges tend to participate more ac
tively in the questioning of witnesses. An important element
of this system is the expectation that the judge is as much as
possible informed about the factual issues considered at
the hearings, which is achieved by submitting to the judge
written allegations and evidence before the hearings.

9. The method to be adopted for questioning witnesses
may be inspired by one of the two following approaches:

• a witness may first be questioned by the arbitral tribu
nal, whereupon the party who called the witness is given
the opportunity to examine the witness and the other
party to cross-examine it under the control of the arbi
tral tribunal;
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• a witness is questioned by each party in the appropriate
order, while the arbitral tribunal retains control over the
process and the possibility to pose questions during or
after the questioning by the parties.

10. Arbitral practices vary as to the degree of control of
the arbitral tribunal over the hearing. For example, some
arbitrators prefer to permit the parties to pose questions
freely and directly to the witness, subject to procedural
control of the arbitral tribunal, including the right to disal
low a question; other arbitrators consider that questions by
a party to a witness should be put through the arbitral tri
bunal. An early clarification is likely to be appreciated.

11. When several witnesses are to be heard over a period
of more than a day or two, it is likely to reduce costs if the
order in which the witnesses are to be heard is known in
advance, and the presence of witnesses can be scheduled
accordingly. Each party may be invited to suggest the order
in which it intends to present the witnesses, while it would
be up to the arbitral tribunal to approve the order and to
authorize departures from it.

12. Some arbitrators favour the rule that, except if the
circumstances require otherwise, the presence of a witness
in the hearing-room is limited to the time when that witness
is testifying; the purpose is not to let the witnesses to be
influenced by what they hear during the hearings. Other
arbitrators, on the other hand, consider that the presence of
a witness during the testimony of other witnesses may be
beneficial in that possible contradictions may be imme
diately clarified or that their presence may act as a deterrent
against untrue statements. Another possible approach may
be that witnesses, who are ordinarily not present in the
hearing-room before their testimony, stay in the room after
they have testified.

13. Sometimes stenographic transcripts are made of the
testimonies. Alternatively, summaries of the testimonies
are dictated by an arbitrator, usually the presiding arbitra
tor. In other cases, the participants take only personal notes
and no summary or transcript of the testimonies is made
part of the written record of the proceedings. (See also
below, L, "Hearings", item (vi).)

Item (iii)

14. The person from whom factual information is to be
obtained may be affiliated with one of the parties in dis
pute, for example, as an agent, executive or employee.
Differences exist among legal systems as to whether such
persons interested in the outcome of the dispute can be
heard as witnesses. Under some legal systems, such per
sons cannot be witnesses, in which case it may be neces
sary to consider criteria for determining the persons or
categories of persons who are to be excluded. If some
persons will not be accepted as witnesses, it may be useful
to consider how the arbitral tribunal will receive informa
tion from them.

15. Where interested persons can be heard as witnesses,
it is widely held that hearing statements of fact by those
persons should in some respects be treated differently from
the taking of evidence of other witnesses. Typical diffe
rences are the following: while the arbitral tribunal may

have discretion as to whether evidence of a particular wit
ness is to be taken, the tribunal does not have such a dis
cretion as to whether an agent of a party is to be heard;
unlike an agent, who should be permitted to be present in
the room throughout the hearings, the arbitral tribunal may
decide that a witness should not be present when other
witnesses testify or other evidence is taken; in addition, if
witnesses are to give evidence under oath, this may not be
appropriate for an agent.

I. Arrangements concerning evidence of experts

Agenda: (i) If the arbitral tribunal intends to appoint
an expert, or more than one if necessary,
consider relevant procedures;

(ii) inquire whether either party intends to
present expert witnesses and, if so, con
sider procedures in that regard.

Remarks

1. Often, a number of matters concerning evidence of
experts are addressed in the agreed upon arbitration rules
and the applicable procedural law. As to the appointment
of an expert, in many cases the arbitral tribunal as well as
the parties may engage an expert to give evidence. In other
cases, it is up to the parties to present expert testimony. In
the latter case, the consideration at the preparatory con
ference would be limited to item (ii).

2. If, at the stage when the preparatory conference is
held, the arbitral tribunal cannot yet judge whether it
should appoint an expert, the consideration of this item
may be postponed.

Item (i)

3. Discussing the question of possible engagement of a
tribunal-appointed expert may be particularly useful when
the parties, despite the fact that the arbitral tribunal is
empowered to engage an expert, may be uneasy about the
possibility that the opinion of a person unknown to them
could influence the outcome of the dispute. Raising this
question may also be useful when the arbitral tribunal is of
the view that no expert is needed or, even if needed, the
tribunal prefers not to appoint one, as such a view may
influence the way in which the parties will present their
evidence.

4. If an expert is to be appointed by the arbitral tribunal,
the following matters may be discussed: (a) the appoint
ment procedure, (b) the expert's terms of reference, (c) the
manner in which the parties are to participate in the evalua
tion of the expert's report, including by presenting party
appointed experts, and (d) the costs.

5. Different ways are possible for the arbitral tribunal to
appoint an expert. For example, the tribunal may appoint a
person enjoying the confidence of the arbitrators. Another
possibility may be for the tribunal to seek the views of the
parties; this may be done without mentioning a candidate,
by presenting a list of possible candidates, or by soliciting
from each party a list with a view to identifying a mutually
agreed candidate. The arbitral tribunal may wish to bear in
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mind all circumstances of the case in selecting the method
of appointment and in determining the degree to which it
is desirable to strive to appoint an expert agreed to by the
parties.

6. The purpose of the terms of reference of the expert is
to specify the questions on which the expert is to provide
clarification and to avoid opinions on points that are not for
the expert to assess. Even if the terms of reference are
for the arbitral tribunal to determine, it may wish to consult
the parties before finalizing them. In order to facilitate the
evaluation of the expert's report, it is advisable to require
the expert to include in its report information on the method
used in arriving at the conclusions and the evidence and
information used in preparing the report. Since matters to
be covered by the report are ordinarily technical and
detailed, it is usual that the expert is required to present a
written report. For the case that oral hearings will be held,
it is normal to require the expert to be ready to testify on
the report at a hearing.

7. As the parties, in accordance with general principles of
arbitral procedure, are entitled to be able to contradict or
comment upon the expert's report, it may be useful to
consider at the preparatory conference the procedures and
time periods for doing so. If the expert is to present a
written report, the parties should be given an opportunity to
comment on it in writing. If, in addition to a written report,
or in exceptional cases instead of a written report, hearings
are to be held for the purpose of explaining the expert's
conclusions, it would be in line with general principles of
arbitral procedure to give each party an opportunity to
interrogate the expert at the hearing, and to present an
expert witness to testify on the points covered in the report
of the tribunal-appointed expert.

8. For the case that the paid deposits for costs will not be
sufficient to cover the costs of the tribunal-appointed
expert, it may be necessary to clarify at the preparatory
conference that, as soon as the estimated costs of the expert
are ascertained, additional deposits are to be paid.

Item (ii)

9. If a party intends to present one or more expert wit
nesses, it may be decided that each expert must be
announced, and that the expert should be available to par
ticipate in hearings and be called upon to answer questions,
similarly as other witnesses (see above, H, "Arrangements
concerning evidence of witnesses", items (i) and (ii».

J. Arrangements concerning written submissions

Agenda: It may be useful to consider the following:

(i) whether the parties will be requested, or whether
they intend, to present written submissions, in ad
dition to the statements of claim and defence;

(ii) the stage at which written submissions are to be
made;

(iii) whether the arbitral tribunal expects the sub
missions on a particular issue to be made con
secutively or simultaneously;

(iv) the structure of a submission;
(v) a time schedule for presenting the submissions;
(vi) routing the submissions.

Remarks

Item (i)

1. After the parties have presented to the arbitral tribunal
their claims and defences, they may wish, or the arbitral
tribunal may request them, to submit further writings in
which they provide explanations of evidence or law, ana
lyse facts, admit or deny allegations, or make proposals and
react to proposals. Such written submissions are in practice
referred to by expressions such as memorial, counter
memorial, brief, counter-brief, replique, duplique, rebuttal,
rejoinder. The expressions reflect either a particular
linguistic usage ("memorial" as opposed to "brief") or a
sequence of submissions.

2. Further kinds of documents that might be included in
the submissions of the parties may include the following:

• list of points that are at issue between the parties (see
above, D, "Defining issues and order of deciding
them", item (i), remark 4);

• materials concerning the law applicable to the sub
stance of the dispute such as texts of statutory provi
sions, texts of court decisions or other precedents, or
legal opinions;

• lists of court cases or other precedents referred to in the
submissions of the parties;

• chronology of events (in complex cases, a list of events
relevant to the case, arranged in a sequential order, is
sometimes prepared so as to facilitate discussions and
references to individual events; the list may include
both undisputed and disputed facts);

• list of persons (among the persons whose names may
be mentioned in the proceedings, a number of them
may not be known to every participant in the proceed
ings; for ease of reference, it may be useful to have
available a list of those persons. An entry in the list
might include the name and present function of the
person and perhaps such additional particulars as the
function during the events leading to the dispute, sub
sequent functions, address or nationality).

Item (ii)

3. Written submissions are often submitted before the
hearings so as to clarify the issues and prepare the partici
pants for the hearings, or, if no hearings are to be held, for
deciding the case. If at the hearings new issues emerge,
submissions after the hearings may be requested or allowed.
Since such post-hearing submissions are typically limited
to clarifying the remaining issues, they are usually subject
to shorter time periods than pre-hearing submissions.

4. Some arbitral tribunals, however, follow the proce
dures according to which the parties are not required to
present written evidence and legal arguments to the arbitral
tribunal before the hearing. In such a case, the arbitral tri
bunal may consider it appropriate that written submissions
be made after the hearings.
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Item (iii)

5. Submissions on a particular issue may be made conse
cutively, i.e., the party who receives a submission is given a
time period to react with its submission. This approach,
which allows the reacting party to concentrate its arguments
on points at issue, has the advantage of being an expeditious
method for obtaining the views of the parties on a matter. A
possible disadvantage, however, might be a perception that
the party who is preparing a submission in response to
arguments and proposals of the other party is advantaged by
being able to tailor it better to its benefit. Such a perception
is avoided when the parties are given the same time period
for transmitting to the arbitral tribunal a statement on an
issue; if both parties comply with the request, the sub
missions are transmitted simultaneously to the respective
parties. (For a related consideration concerning the prepara
tion of statements of witnesses, see above, H, "Arrange
ments concerning evidence of witnesses", remark 4).

Item (iv)

6. It is usually appropriate if a submission is structured so
that it sets out the facts, states the law, and expresses a
view or a proposal; the response may be arranged to
present an admission or denial of the facts stated in the
submission of the opponent, state any additional facts,
make observations concerning the law as stated or inter
preted in the submission replied to, possibly provide a dif
ferent statement of law, and express a view or a proposal.

K. Practical details concerning exhibits
and writings

Agenda: Consider some practical details concerning
writings and exhibits, such as the number of
copies in which each writing is to be submitted;
a uniform system for numbering of exhibits; a
method for identifying exhibits, including tabs;
the requirement that when a party refers to a sub
mitted document, the document must be iden
tified by its heading and document number
assigned to it; the requirement that paragraphs in
documents prepared for the proceedings be num
bered in order to facilitate precise references to
parts of a text; the determination as to whether
translations will be included in the same volume
as the original text or will be submitted in a
separate volume; the desirable size of paper used
for written submissions so as to facilitate an
orderly maintenance of files.

Remark

It might be helpful to establish practical arrangements
such as those mentioned, in particular when extensive
documentation is to be managed.

L. Hearings

Agenda: Consider whether hearings will be held and, if
so, it may be useful to discuss the following:

Remarks

1. National laws often have proViSions, some of them
mandatory, as to when oral hearings must be held and as to
when the arbitral tribunal is free to decide whether to hold
hearings. Many arbitration rules also deal with the matter.

[2. Advantages of holding hearings include the following:
when pieces of evidence are in conflict, when the accuracy
of a written statement of fact is in doubt, or when arguments
in documents need to be clarified, it is usually quicker and
easier to deal with those questions in oral contradictory

Item (v)

7. It is advisable that the arbitral tribunal set time-limits
for written submissions. In enforcing the time-limits, the
arbitral tribunal may, on the one hand, wish to make sure
that the case is not unduly protracted, but, on the other
hand, it may wish to preserve a degree of flexibility .and
accept late submissions if this appears appropriate in hght
of the circumstances of the case. Considerations that may
prompt the arbitral tribunal to accept a late submission may
be, for example, fairness, the content of the late document,
and the desirability for each party to have the feeling that
it had a full opportunity of presenting its case. In any event,
it may be useful to make each late submission subject to an
explanation and a special ruling as to whether it is per
mitted. (See also above, F, "Arrangements for documentary
evidence", item (i».

Item (vi)

8. Different routes are possible for the exchange of writ
ten statements in arbitral proceedings. One possibility is
that a party transmits the statements to the arbitral tribunal
with the understanding that the arbitral tribunal will trans
mit a copy to the other party. When an institution is ad
ministering the case, another possibility is for the sta~e

ments to be filed with the institution, which then transmits
them to the arbitral tribunal and the other party. A further
possibility is that the statements are exchanged dire.ctly
between the parties, with copies being sent to the arbitral
tribunal. When a secretary or a registrar of the arbitral tri
bunal has been appointed (see below, section 0), one of its
duties may be to organize the routing of statements between
the parties and the arbitral tribunal.

(i)

(ii)

(iii)

(iv)

(v)

(vi)

the expected length of hearings, whether the hear
ings will be held on consecutive days or will be
separated, and a time schedule for the hearings;
whether any time-limit should be imposed by the
arbitral tribunal on the length of oral arguments or
testimonies;
the order in which the parties will make their oral
presentations and whether opening statements or
closing statements will be heard;
whether the parties may submit a written sum
mary of the arguments made orally; if so, whether
summaries should be submitted at the hearing or
could be submitted shortly thereafter;
whether witnesses will be required to make an
oath or affirmation and, if so, its form, taking into
account any laws of the place of arbitration
governing the administration of oaths;
notetaking at the hearings.
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proceedings than by correspondence, which both parties
must receive and have a possibility of commenting upon.
Furthermore, a hearing offers a good opportunity for the
arbitral tribunal to indicate to the parties, in a fair and
impartial manner, what in the view of the tribunal are the
strengths and weaknesses of their cases, which is likely to
lead to a more effective presentation of cases. Disadvan
tages of oral hearings may include: high travel costs; pre
sentation of a case at hearings requires experience and
skill, which often makes expert representation necessary; in
cases involving specialized professionals, whose calendars
are frequently booked for months in advance, it may be
difficult to agree on an expeditious schedule of hearings.]

Item (i)

3. When hearings are to be held, attitudes differ as to the
appropriate length of hearings and how a hearing is to be
organized. Some practitioners expect that most if not all
evidence and arguments should be presented orally at the
hearings, while others tend to rely more on documents and
prefer to limit the hearings to issues that have not been
clarified by the exchange of written submissions. A prepa
ratory conference provides a useful opportunity to clarify
such points.

4. When hearings are expected to last over a number of
days, different approaches are followed in scheduling them.
In some arbitration venues, hearings are usually planned to
continue day by day until they are concluded. Some practi
tioners recommend that, after three or four days, hearings
be interrupted for a day to review notes, analyse the pro
gress and consider actions for the next block of hearings. In
other arbitration venues, the tendency is to have, instead of
a single long hearing, separate periods of hearings, for
instance of two or three days, dealing with segments of the
case; for example, the initial hearings may be devoted to
hearing witnesses and later hearings to oral argument.

[5. The advantage of continuous hearings is that they in
volve less travel costs, the participants can concentrate on
and dispose of the whole case, memory will not be faded,
procedural momentum can better be maintained, and it is
unlikely that people representing a party will have to
change. On the other hand, the longer the hearings, the
more difficult it is to find dates acceptable to all partici
pants. The advantage of separate periods of hearings is that
they are usually easier to schedule and that they leave time
for analysing the records and negotiations between the
parties on how to narrow the remaining issues by agree
ment. Narrowing of issues may be assisted if the arbitral
tribunal, careful to maintain its impartiality, indicates to the
parties its assessment of the argued issues.]

6. Whatever the chosen pattern of hearings, it may occur
that new evidence or new issues emerge at the hearings or
that the parties are unable during the planned time to
present all evidence and complete their arguments. While
by careful planning at a preparatory conference such a
possibility can be reduced, it may be useful to plan some
time to absorb such contingencies.

7. If, by the time the preparatory conference is held, the
issues have not been fully defined by the exchange of
written submissions, the arbitral tribunal is usually reluctant

to fix at the preparatory conference the dates for oral hear
ings. This has the disadvantage that, when the time comes
for fixing the dates, some participants (e.g., specialist advo
cates or expert witnesses) may not be available on short
notice. This disadvantage may be mitigated by agreeing at
the preparatory conference on "target dates", with the
understanding that those dates will be either confirmed or
rescheduled within an agreed reasonable time.

Item (ii)

8. As to the length of oral arguments and any testimonies,
the arbitral tribunal may wish to discuss with the parties
how much time they think they will need. On the basis
of the views of the parties, the arbitral tribunal may allo
cate to each party an appropriate number of hours to use
for arguments and questioning its witnesses or the other
party's witnesses. Usually, the same time for each party
is appropriate, unless a different allocation appears suita
ble. The arbitral tribunal may also wish to obtain express
commitments from the parties that they will observe the
time-frame. Such planning of time and judiciously firm
control by the arbitral tribunal of its use will allow the
parties to prepare their speeches better and avoid that one
party would unfairly use a disproportionate amount of
time.

9. Furthermore, keeping the time for hearings within
desirable limits will be facilitated if attention is paid to the
need that the written submissions be appropriately struc
tured and exhaustive, without being unduly copious.

Item (iii)

10. Under many arbitration rules and national laws, the
tribunal has, within its authority to conduct the proceed
ings, broad prerogatives to determine the order of presenta
tions at the hearings. As patterns of organizing a hearing
differ, it will foster predictability and fairness of the pro
ceedings, if the order of presentations is, at least in broad
lines, clarified before the hearings. [In determining the
order, the following two procedural patterns may be taken
into consideration.]

[11. When the arbitral tribunal is not expected to be fully
familiar with the issues to be argued at the hearing, it is
normal that the claimant is given ample time to make an
opening statement laying out the facts, the main arguments
and what the evidence to be taken at the hearing is intended
to demonstrate. After that, the claimant may call and
examine its witnesses and the defendant is given the op
portunity to test the testimony of the witnesses by cross
examination. Next, the defendant is called upon to make its
opening statement and thereafter its witnesses are examined
and cross-examined. At the end, the defendant and the
claimant are given the opportunity to make closing state
ments.]

[12. When the arbitral tribunal has been informed before
the hearing through the exchange of documentary evidence
and written arguments about the points at issue, the open
ing statements of the parties are likely to be much shorter
than in the case referred to in the preceding paragraph or
may even not take place. If any witnesses are to be heard,
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this usually happens after the opening statements, where
upon oral arguments are made. The claimant is often called
upon to argue first and the defendant has the right to reply.
Following such a symmetrical pattern, possibly with several
rounds of arguments, it is often expected that the defendant
will argue last, although sometimes the arbitral tribunal
allows the claimant, who has the burden of proof on the
claim, to have the last word.]

[13. The foregoing procedural patterns are examples that
can be adapted to suit the circumstances of the case and
inclinations of the arbitrators and the parties.]

Item (iv)

14. Some practitioners are used to submitting to the arbi
tral tribunal and the other party notes summarizing their
oral arguments. When such notes are handed over, this is
usually done at the end of hearings or shortly thereafter; in
some cases, they are presented already before the hearing.

15. In order to avoid surprise, foster equality of the
parties and facilitate preparations for the hearings, it is ad
visable to discuss at the preparatory conference whether
and how notes are to be prepared and exchanged. The arbi
tral tribunal may find it worthwhile to stress that the notes
should be limited to summarizing the speeches and that,
therefore, they should not contain or refer to new evidence
or new legal texts or arguments.

Item (v)

16. Practices and laws differ as to whether oral testimony
by a witness is to be given under oath. In some legal
systems, the arbitrators are empowered to put witnesses on
oath, but it is usually in their discretion whether they want
to do so. In other legal systems, oral testimonies under
oath are either unknown or may even be considered im
proper as only an official such as a judge or notary may
have the authority to administer oaths. (See also above,
H, "Arrangements concerning evidence of witnesses",
remark 6.)

Item (vi)

17. Different approaches may be taken to taking notes at
hearings. One possibility is that the members of the arbitral
tribunal take personal notes. Another one is that the pre
siding arbitrator consecutively dictates to a typist a sum
mary of oral statements. A further possibility is that
arrangements are made for hearings to be taped or for pro
fessional stenographers to take notes and for verbatim
transcripts to be prepared within a specified period or
sometimes even until the next day. The arbitral tribunal
may wish to discuss with the parties the various methods,
clarify the arrangements and, if professionals are to be
hired, how the costs are to be borne.

18. If transcripts are to be produced, it may be agreed
how the persons who made the statements would be able to
check the transcript. For example, it may be agreed that the
changes to the record would be approved by the parties or,
failing their agreement, would be referred to one of the
arbitrators or to the arbitral tribunal. If a secretary of the

arbitral tribunal is to be appointed, supervision over the
changes to the record may be one of its tasks.

M. Language of proceedings

Agenda: If the parties have not agreed on the language
or languages of the proceedings, determine the
language or languages to be used in the proceed
ings.

Remarks

1. It is useful for the parties to settle the question of the
language or languages to be used in the proceedings as
early as possible, preferably already at the time when this
could be taken into account in choosing the arbitrators,
representatives or legal advisers. If the question has not
been settled by the commencement of the arbitra1 proceed
ings, many arbitration rules and national procedural laws
empower the arbitral tribunal to make the determination.

2. In any case, it may be useful to consider at the prepara
tory conference the extent to which the agreement of the
parties or the determination by the arbitral tribunal is to be
applied. The question may be in particular whether certain
types of documents that are not in the language of the
proceedings may be submitted in their original language or
should be accompanied by a translation. For example, the
participants may wish to clarify whether and the extent to
which translations are needed of possibly long texts con
cerning the law applicable to the substance of the dispute
such as statutes, court decisions or commentaries.

3. If interpretation is to be used during oral hearings, it is
advisable to consider the arrangements therefor; in addi
tion, it may be decided whether the costs will be paid out
of the deposits and apportioned between the parties along
with the other arbitration costs or whether the costs are to
be paid directly by a party.

N. Administrative support

Agenda: Seek opinion from the parties about the type and
extent of administrative services needed for the
arbitral proceedings, the provider of the services
and costs.

Remarks

1. The administrative support required in an arbitration
may be, for example, the use of meeting rooms, photo
copying, tape recording, transcribing of tapes and handling
of financial deposits. When the parties have submitted the
case to an arbitral institution, such services are typically
arranged by the institution. Otherwise, organizations that
may be able to provide those services include chambers of
commerce, hotels or specialized firms providing secretarial
services.

O. Secretary or registrar of arbitral tribunal

Agenda: Inquire whether it is warranted for the arbitral
tribunal to appoint a person who is to carry out
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administrative tasks under the direction of the
arbitral tribunal (secretary, registrar or adminis
trator).

Remarks

I. Different practices and attitudes exist with respect to
the appointment of a secretary of an arbitral tribunal (regis
trar, administrator or similar terms are also used). In some
regions or arbitration venues, secretaries of arbitral tribu
nals are frequently appointed, at least in certain types of
cases, whereas elsewhere such appointments are not made.

2. If a secretary is to be appointed, according to the prac
tice of some arbitrators, it is customary for the arbitral tri
bunal on its own motion to select the secretary, while in the
practice of others the appointment is made after consulta
tions between the arbitral tribunal and the parties.

3. As to the tasks that could properly be entrusted to a
secretary, the practices and attitudes also differ. The tasks
known to be entrusted to secretaries of arbitral tribunals
may be grouped in two categories:

(a) organizational arrangements, which may include
duties such as handling of financial deposits, reservations
of meeting rooms, travel and hotel bookings for the arbitra
tors, securing the availability of equipment (e.g., photo
copiers, word processors, tape recorders), procurement of
office supplies, supervision or coordination of work of sup
port staff (e.g., typists, stenographers, editors of transcripts,
archivists, translators, interpreters), and sometimes also
contracting support personnel;

(b) legal research and other professional assistance to
the arbitral tribunal, which may include assignments such
as collecting case law or published materials concerning
issues specified by the arbitral tribunal, preparing sum
maries from case law and publications, and sometimes also
preparing drafts of procedural decisions or drafts of certain
parts of the award, in particular those concerning the facts
of the case.

4. The types of tasks mentioned under (a) are usually not
controversial. Tasks under (b), however, may be contro
versial, in particular if a duty is perceived as involving a
delegation of a function incumbent on the arbitrators, or
if a duty involves the presence of the secretary during con
sultations of the arbitral tribunal. Such a role of the secre
tary is in the view of some commentators inadmissible or
is admissible under certain restrictions such as that both
parties agree thereto and that the secretary's participation
does not violate the fundamental principles of arbitral pro
cedure.

P. Place of arbitration

Agenda: (i) Unless it has already been determined,
consider determining the place of arbi
tration, including the particular location
where the arbitration is to be conducted;

(ii) consider whether there exists a need for
conducting a part of arbitral proceedings
outside the location of the arbitration.

Remarks

Item (i)

1. The place of arbitration may be determined by speci
fying a jurisdiction (e.g., Egypt or British Columbia in
Canada), a town or a location within the town (e.g., the
offices of a chamber of commerce or a hotel). It is gene
rally accepted that the arbitration is governed by the pro
cedural law governing at the place of arbitration. Some
national laws, however, permit parties to subject their arbi
tration to procedural law of a jurisdiction other than the one
where the arbitration takes place.

[2. Various factors may influence the choice of the place
of arbitration. Among the most prominent are the follow
ing: (a) convenience to the parties and the arbitrators; (b)
availability of services needed in the proceedings; (c) costs
that depend on the place of arbitration; (d) location of the
subject-matter in dispute and access to evidence; (e) suita
bility of the law of arbitral procedure of the place of arbi
tration; (f) the extent to which court assistance and super
vision are available at the place of arbitration (e.g., con
cerning the appointment, challenge and replacement of an
arbitrator; disputes over the jurisdiction of the arbitral tri
bunal; requests for setting aside of awards; or recognition
or enforcement of awards); (g) whether there is a multila
teral or bilateral treaty in force between the State where the
arbitration takes place and the State or States where the
award may have to be enforced.]

3. If the parties have not agreed on a place of arbitration,
many rules empower the arbitral tribunal to determine that
place. Arbitral institutions may have special rules on the
determination of the place of arbitration or may even spe
cify the particular location where the arbitration is to be
conducted.

Item (ii)

4. The agreed upon arbitration rules or the national law
applicable to arbitration may allow the arbitral tribunal to
conduct part of the arbitral proceedings away from the
place of arbitration. The arbitral tribunal may consider that
it will be more effective or cheaper if the arbitral tribunal
meets away from the place of arbitration, for example, to
inspect a property or documents, hear a witness, take expert
evidence, or hold consultations among the members of the
tribunal.

Q. Mandatory provisions governing
arbitral proceedings

Agenda: [(i) Request the parties to express their view
on whether there are any provisions of the
law applicable to the arbitration from
which the parties cannot derogate that add
requirements not expressed in any appli
cable arbitration rules;]

(ii) inquire from the parties whether it is
necessary or advisable to file or register
the arbitral award with an authority or to
deliver it to the parties in a particular
manner.
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Item (i)

[1. It is a duty of the arbitral tribunal to obtain knowledge
of and interpret the applicable procedural law, including
mandatory law, and that duty cannot be delegated to the
parties. Thus, an inquiry as indicated under (i) of this
agenda item can only be one of the means for the arbitral
tribunal to obtain knowledge of the procedural law. Such
an inquiry may be useful, for instance, when the arbitral
tribunal is insufficiently proficient in the language of the
law at the place of arbitration, otherwise has limited means
to obtain complete information about the law, and it is
possible that the law contains mandatory rules not com
monly found in legal systems.]

[2. There exists a set of widely accepted mandatory prin
ciples and rules found in many national procedural laws,
albeit differently formulated and differing in details. Such
principles and rules envisage, for example, that the arbitra
tion agreement must be concluded in a particular form; that
the parties must be treated with equality and that each party
must be given a full opportunity of presenting its case; that
an arbitrator must be impartial and independent and that a
challenge procedure is available when impartiality and in
dependence of an arbitrator is in question; that the arbitral
tribunal must decide a dispute in accordance with rules of
law and that a decision ex aequo et bono or as amiable
compositeur requires an express authorization by the par
ties; that the award must be in writing and signed; that in
certain instances a court of the State where the arbitration
takes place is competent to intervene in the arbitration,
most notably to decide on the jurisdiction of the arbitral
tribunal, the mandate of an arbitrator, or to set aside the
award.]

[3. The kinds of mandatory principles and rules that are
widely considered as acceptable in national legislation are
expressed in the UNCITRAL Model Law on International
Commercial Arbitration, a text adopted by international
consensus. It should be noted, however, that national laws
based on the Model Law may contain additional mandatory
rules.]

Item (ii)

4. Some national laws require arbitral awards to be filed
or registered with a court or similar authority, or that they
be delivered in a particular form or through a particular
authority. Those laws differ with respect to, for example,
the type of award to which the requirement applies (e.g., to
all awards or only to awards not rendered under the aus
pices of an arbitral institution); time periods for filing,
registering or delivering the award (in some cases those
time periods may be rather short); or consequences for
failing to comply with the requirement (which might be,
e.g., invalidity of the award or inability to enforce it in a
particular manner).

5. If such requirements exist, it may be advisable to cla
rify details such as time-limits, costs and who among
the participants in the arbitration is to take the necessary
steps.

Agenda: When the arbitration involves more than two par
ties, consider the organization of the proceedings.

Remarks

1. A single arbitration that involves more than two parties
("multi-party" arbitration) may arise from different kinds
of situations. The following are some of the many examples
thereof:

(a) One is a case in which a particular event gives rise
to disputes between different pairs of parties. This may
occur, for instance, in a construction contract when an arbi
tration is to decide two disputes arising from one construc
tion defect, one dispute between the purchaser and the
designer and another one between the purchaser and the
contractor; while both disputes arise form the same event
and some of the evidence may be the same, the disputes are
separate in the sense that the outcome in one dispute does
not necessarily prejudge the outcome in the other one.

(b) Another example is an arbitration between two
parties, but where a third party, who, while not being the
claimant or the defendant, has an interest in the outcome of
the dispute and who, because of that interest, is invited to
join the proceedings in order to submit evidence and make
statements in favour of a party to the dispute. Such a parti
cipation of a third party (sometimes referred to as "inter
vention", "joinder" or "impleader") may arise, for instance,
in a dispute between buyer A and seller B because of a
defect in the goods sold, if party C, who sold the goods to
party B, is permitted and willing to join the dispute in
order to help achieve a decision exonerating seller B from
responsibility for the defect; party C has an interest in
assisting party B to be exonerated so as to avert a claim for
defective goods by party B against party C.

(c) A further example is an arbitration between parties
to a multilateral contract such as a joint venture or con
sortium in which more than one contracting party act as
claimants or defendants.

2. In multi-party arbitration, as in two-party arbitration, it
is required that all the participating parties have agreed to
arbitrate and that the arbitral tribunal is established pur
suant to a procedure agreed by all the parties. However, if
specified conditions are met, a few national laws allow a
court-ordered multi-party arbitration even if all the parties
have not agreed to hold a single arbitration.

3. Because of the need to deal with more than two par
ties, multi-party proceedings can be more complicated to
manage than bilateral proceedings. A preparatory con
ference presents an opportunity to discuss the anticipated
course of multi-party proceedings, to take steps to avoid
unnecessary delays and costs, and to ensure the respect of
each party's procedural rights.

4. It might be useful at the preparatory conference to
identify the main points at issue in the various disputes
involved, with a view to ascertaining whether it would be
useful to divide the multi-party proceedings into stages.
The first stage may be devoted to any objections concern
ing the jurisdiction of the arbitral tribunal. The following
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stages may concentrate in appropriate order on reaching
decisions that in some way constitute preliminary decisions
in another dispute (e.g., facts to be established in one dis
pute may be relevant in another dispute, or liability found
to exist in one dispute may affect the decision in another
dispute).

5. It might also be useful to consider at the preparatory
conference decisions concerning questions such as the
scheduling of meetings, flow of communications among
the parties and the arbitral tribunal, the manner in which
the parties will participate in the taking of evidence of
witnesses, appointment of experts, the participation of the
parties in the taking of evidence by experts, the order in
which the parties will make statements, and the apportion
ment of the deposits for costs.

[6. When there are more than one interrelated disputes, it
is important to bear in mind that a decision in one dispute
may affect the position of a party in another dispute, and
that, therefore, each interested party must be given an
opportunity to present its arguments on the issues affecting
that party. Nevertheless, sometimes issues may have to be
decided that do not affect all the parties involved, which
may make it possible, for reasons of economy, to plan the
hearings in such a way that some of the hearings would not
require the presence of all the parties.]

S. Deposits for costs

Agenda: Review the anticipated costs of the proceedings
and consider the deposits for the costs.

Remarks

1. It is customary that the arbitral tribunal upon its estab
lishment requests the parties to deposit an equal amount as
an advance for the costs of the arbitration. By the time the
preparatory conference is held, it may become necessary,
as a result of the matters considered at the conference, to
request supplementary deposits from the parties.

2. In complex and expectedly lengthy arbitrations, stag
gered payments of deposits are occasionally agreed upon
so as to spread the payment obligations over a longer pe
riod of time. To the extent a substantial part of the costs
will be incurred only later in the proceedings, some arbitral
tribunals may be ready to accept a suitable independent
bank guarantee to cover those costs.

T. Any other procedural matter

The arbitral tribunal might, on its own motion or on a
suggestion of a party, decide to consider another procedu
ral matter with a view to facilitating the arbitral procedure.
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INTRODUCTION

1. The Commission at its twenty-sixth session in 1993
considered a note by the Secretariat containing a brief dis
cussion of certain legal problems in the area of assignment
of claims and of past and current work on assignment and
related topics.! After considering that note, the Commission
requested the Secretariat to prepare, in cooperation with the
International Institute for the Unification of Private Law
(UNIDROIT) and other international organizations, a study
on the feasibility of unification work in the field of assign
ment of claims, so as to permit the Commission to decide
at its twenty-seventh session whether it should undertake
work in this area of law.2 The present report has been

'NCN.9/378/Add.3.

20fficial Records of the General Assembly, Forty-eighth Session, Sup
plement No. 17 (N48/17), para. 301.

prepared pursuant to that request. The report focuses on
assignment of receivables as the legal technique used in the
context of receivables financing.

2. With a view to determining the feasibility of any future
work on receivables financing, the first part of the report
discusses the possible scope of such work, and for the
purposes of the discussion defines the concepts used in the
report; in the second part, some problems arising in assign
ment of receivables are discussed along with possible solu
tions that could be adopted in any future uniform rules,
whether in a convention or in a model law. In imple
menting its mandate to prepare this report in cooperation
with UNIDROIT and other international organizations,
the Secretariat made a preliminary draft of the report
available to UNIDROIT, the Hague Conference on Private
International Law and the European Bank for Reconstruc-
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tion and Development (EBRD) for their comments. In
addition, the Secretariat will orally introduce this report to
the Governing Council of UNIDROIT at its upcoming
meeting (Rome, 9-14 May 1994).

I. SCOPE OF WORK

A. Assignment of receivables

3. "Receivables financing" is a term used in practice to
describe a wide range of transactions in which finance is
raised on the basis of receivables. Receivables financing
may be linked to complex transactions, such as joint ven
tures, other contractual arrangements or the issuance of
securities.3 In an assignment of receivables, a party ("assig
nor") transfers to another party ("assignee") payment
claims that the assignor has against a third party ("debtor")
under a separate transaction for goods sold or leased, faci
lities made available or services rendered ("the original
transaction"). The assignment is given in fulfilment of a
sales or credit transaction in which the assignor is the debtor
and the assignee is the creditor ("the underlying transac
tion"). The term "receivables", although there does not
seem to be a generally accepted definition, is widely used
as a generic description of payment claims. Receivables
financing may involve assignments by way of sale or by
way of security (see paragraphs 6-9), non-notification
assignments (see paragraph 10), factoring (see paragrap?s
11-12), forfaiting (see paragraph 13), or even more sophIs
ticated techniques such as particular forms of securitization
and project finance (see paragraphs 14-16).

4. It would appear that some unification work in the field
of receivables financing might be considered both desirable
and feasible. The differences existing between legal systems
on assignment of receivables, and the fact that States gene
rally require compliance with their own requirements and
formalities for an assignment to be valid and effective to
wards the debtor and third parties, may result in one and
the same assignment being valid in the State where it was
concluded but unenforceable against the debtor in another
State. In addition, the uncertainty of law resulting from the
lack of adequate modern rules on assignment of receivables
may render assignment impractical in a cross-border con
text. As a result parties may often be forced to forgo
receivables financing in international trade and to revert to
other, potentially more expensive means of financing, such
as overdraft facilities, letters of credit or export guarantees,
or to secure receivables through bank guarantees or letters
of credit, or to accept that receivables are assigned at a
value substantially less than their face value, due to the
high risk that the assignee may not be able to collect part
or all of their value.

5. Recent unification work in a part of this area of law
may be seen as an indication that unification in the area of
receivables financing may be considered feasible. The
UNIDROIT Conventions on International Factoring and on
International Financial Leasing (Ottawa, 1988) have been
ratified by two States and require one more ratification or

'Pidelis Oditah, Legal aspects of receivables financing (London, Sweet
and Maxwell, 1991), p. 19.

accession in order to enter into force. In addition, a number
of countries in which EBRD operates are about to enact or
consider enacting legislation based on the Model Law on
Secured Transactions prepared by EBRD.

B. Assignment by way of sale and
by way of security

6. Receivables may either be sold or used as security, or,
stated in commercial terms, they may be assigned in order
to generate income (when they are sold) or to facilitate
access to credit (when they are used as security). Assign
ment of receivables by way of sale may be defined as the
transaction whereby the assignee acquires full property
rights on the assigned receivables, advancing all or part of
their value to the assignor. Assignment by way of sale may
be with or without recourse, that is, it mayor may not
provide for the assignor to guarantee the assignee against
default by the debtors. Such assignment is also known in
practice as "invoice discounting" or "block discounting"
(see paragraph 10). In certain circumstances, it is also re
ferred to as "factoring" (see paragraphs 11-12). Assignment
of receivables by way of security is the transaction whereby
the assignee acquires limited property rights in the assigned
receivables, in the sense that the assignee is entitled to
collect them only in the event that the assignor defaults in
the performance of its obligations towards the assignee
under the underlying credit transaction. It may be noted
that, in some jurisdictions, the assignee in an assignment by
way of security acquires title to the receivables, and it is
only the underlying transaction that may limit its powers if
it is a credit transaction. While to a large extent the same
issues arise in both kinds of assignment, there are some
differences. For example, in case of default of the assignor
in the performance of the underlying transaction, if an
assignment by way of sale is involved, the assignee can
retain any surplus from the assigned receivables that it col
lects, while in assignment by way of security any surplus is
to be returned to the assignor. In addition, in case of assign
ment by way of security, if the assignee collects the
assigned receivables from the debtor without the assig?or
having defaulted in the performance of the underlymg
transaction, it may be liable to the assignor for breach of
contract.

7. There are several possible approaches as to the manner
in which assignment of receivables could be addressed in
the context of uniform rules. One possibility, based on an
approach followed in some jurisdictions, would be. to
address assignment in general terms, and to leave speCIfic
issues of assignment by way of sale to the national law on
sales, and specific issues of assignment by way of security
to the national law on credit transactions. The main disad
vantage of such an approach would be that, to a large
extent, it would fail to produce uniform results. Another
approach, followed in other jurisdictions, would ?e to co~er

assignment as a predominantly sales transactIOn. While
such an approach would not preclude States from applying
the uniform rules to assignment by way of security as well,
it would fail to regulate an important part of receivables
financing that could benefit from any uniform rules. In
addition, it would fail to recognize the fact that, to a large
extent, the issues raised in assignment by way of sale and
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by way of security are identical. Moreover, it would have
the disadvantage of resulting in a duality of regimes. Yet
another approach, followed in other jurisdictions and
recommended here, would be to address both kinds of as
signment in a single set of rules. Such an approach would
have the advantage of recognizing the financing purpose of
both kinds of assignment. Sales of receivables that are not
for financing purposes, e.g., sales for collection only, sales
in which the assignee is to perform the obligations of the
assignor under the original transaction, sales of single re
ceivables in payment of pre-existing debts and sales as part
of a sale of a business, would presumably have to be
excluded. While most issues could be addressed by com
mon rules applicable to both kinds of assignment, other
issues would have to be dealt with differently, e.g., the
issue of default of the assignor.

8. In some jurisdictions, assignment by way of security is
referred to as a secured transaction, namely, a transaction
creating a security right in receivables. in the sense of a
limited property right of the assignee to collect the receiv
ables in case the assignor defaults in the performance of the
underlying transaction. In those jurisdictions, even assign
ments by way of sale are viewed as secured transactions,
provided that they are made for financing purposes. At the
same time, in such jurisdictions, secured transactions are
regulated in a comprehensive way in the sense that a single
set of rules governs secured transactions in personal pro
perty,. including goods, mobile equipment, inventory, re
ceivables and general intangibles. It may be noted that such
a comprehensive approach will be considered by the
UNIDROIT secretariat which has been authorized by the
Governing Council at its seventy-second session in June
1993 to prepare a study on the feasibility and desirability
of drawing up a model law on secured transactions.4 In the
preparation of that study and the eventual elaboration of
any draft rules close cooperation between the Commission
and UNIDROIT seems desirable (see also below, para
graph 55).

9. If the UNIDROIT study were to establish the feasibi
lity of such a comprehensive approach, the relationship
between such work and the suggested project on receivables
financing would have to be decided upon in concrete terms,
in particular whether any draft statutory provisions on
receivables financing should eventually be incorporated
into a considerably more comprehensive model law; at
least, there should be means to prevent substantive incon
sistencies between texts on transactions with common
characteristics. It may be added that UNIDROIT itself
would face the same situation in a more acute manner, in
view of the fact that it currently follows also the sectoral
approach by preparing a draft convention on certain aspects
of security interests in mobile equipment, based on the
understanding that a narrowly defined scope of work is an
indispensable condition of the feasibility of such work.5

C. Non-notification assignment

10. "Non-notification assignment" refers to a type of
assignment in which the debtor is not notified of the

'UNIDROIT 1994, C.D. (73)8.

'UNIDROIT 1992, Study LXXII-Doe. 5, para. 6.

assignment. A major reason for using a non-notification
assignment is that assignment may be viewed as indicating
financial or managerial weakness of the assignor. The
debtor may be notified only in exceptional circumstances,
such as in the case of insolvency of the assignor, where the
assignee may need to enforce the receivables against the
debtor. Non-notification assignment is inherently more
risky for the assignee, since the debtor can pay the assignor
and be discharged. In addition, depending on whether
priority among several assignees is based on notification of
the debtor or registration of the assignment, a subsequent
assignee notifying the debtor first or registering the assign
ment first will have priority. Examples of non-notification
assignment include "block discounting" and "invoice dis
counting". "Block discounting" involves a non-notification
sale of receivables in which the assignee retains, in addition
to a security in the form of part of the face value of the
receivables, a discount calculated by the average period
during which it will be out of its money. The assignee
usually undertakes to collect the receivables as an agent of
the assignor and to guarantee payment by the debtors.
"Invoice discounting" involves a non-notification sale of
receivables in which the assignor continues to be respon
sible for collections as agent of the assignee, the undis
closed principal.6

D. Factoring

11. Factoring is often understood in practice as the sale
of receivables for financing and other purposes. However,
the UNIDROIT Convention on International Factoring
("the UNIDROIT Factoring Convention") covers both
assignments by way of sale and by way of security. For the
purposes of the Convention, factoring means "a contract
concluded between one party (the supplier) and another
party (the factor) pursuant to which: (a) the supplier may
or will assign to the factor receivables arising from con
tracts of sale of goods made between the supplier and its
customers (debtors) other than those for the sale of goods
bought primarily for their personal, family or household
use; (b) the factor is to perform at least two of the follow
ing functions: finance for the supplier, including loans and
advance payments; maintenance of accounts (ledgering)
relating to receivables; collection of receivables; protection
against default in payment by the debtors; (c) notice of the
assignment of the receivables is to be given to debtors".
(article 1). The Convention further specifies that "goods"
includes services (article 1(2» and that the Convention
applies when the receivables arise from international sales
of goods (the supplier and the debtor have their places of
business in different countries) and the factor is situated in
a third country or when both the contract of the sale of
goods and the factoring contract are governed by the law of
a contracting State (article 2). .

12. Thus the Convention addresses a considerable num
ber but not all kinds of factoring, and it leaves a number of
issues arising in the area of factoring to the applicable
national law (the title initially used for the Convention,
i.e.,"draft Convention on Certain Aspects of International

6Roy M. Goode, Commercial Law (Harmondsworth, Penguin Books,
1982), p. 856.
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Factoring", clearly indicated that it was not intended to be
comprehensive). In particular, the Convention does not
cover factoring, if only financing, or just one additional
service from the ones enumerated in article 1 of the Con
vention, is offered. The Convention does not cover assign
ment of domestic receivables or of receivables arising from
leases or from transactions on the basis of which equipment
or facilities are made available. Moreover, the Convention
does not apply to non-notification assignment, such as
block discounting or invoice discounting. At the same time,
the Convention does not cover certain issues arising in
assignment of receivables, especially effects of assignment
towards third parties.

E. Forfaiting

13. Forfaiting may be described as the sale of documen
tary receivables, that is receivables incorporated in nego
tiable instruments, such as bills of exchange, promissory
notes, or in letters of credit and bank guarantees. However,
the term "forfaiting" may be used to indicate the sale of
non-documentary receivables that often may be backed by
a bank guarantee or a letter of credit. Any unification work
on forfaiting of documentary receivables might not be
desirable in view of the fact that the assignment of such
documentary receivables is already regulated by uniform
statutory rules (e.g., the Geneva Uniform Laws on Bills of
Exchange, Promissory Notes and Cheques), or uniform
rules at the contractual level (e.g., assignment of proceeds
of letters of credit under the ICC Uniform Customs and
Practice for Documentary Credits and assignment of pro
ceeds of bank guarantees subject tq the ICC Uniform Rules
on Demand Guarantees), or is the subject of other ongoing
unification work (e.g., the UNCITRAL draft Convention
on Independent Guarantees and Stand-by Letters of Credit).
In addition, it should be noted that the issues arising in
assignment of receivables would have to be addressed dif
ferently if documentary receivables were involved. For
example, in the assignment of documentary receivables
only defences based on the document incorporating the
receivables could be raised by the debtor against the as
signee, and priority among several assignees would have to
be based on possession of the document in due course.
However, future unification work could cover forfaiting of
non-documentary receivables.

F. Securitization

14. Possible future work of unification could extent to a
wide range of transactions described by the term "securiti
zation", which may involve, assignment of receivables, not
from a trader to a financing institution, but from one
financing institution to another. Securitization may serve a
number of different purposes and encompass a wide range
of assets while there does not seem to be a uniform defi
nition or practice of securitization, it may be described as
the transformation of non-marketed assets, such as home
mortgage loans, into marketable assets, such as securities.
A basic, general structure of securitization that may in
volve the assignment of trade receivables from one finan
cing institution to another for refinancing purposes may
be described as follows: in a first step, the company or

companies that created a discrete pool of financial assets
("the originator") may transfer them to another company,
in return for capital stock or cash. In a second step, the
initial transferee further transfers the assets to an invest
ment fund, in return for cash and securities, Le., equity or
debt instruments of the type that the fund issues and sells
to investors ("asset backed securities"). The initial trans
feree may take all the risk of loss on the assets and may
have no recourse against the originator. Holders of securi
ties issued by the ivestment fund may be entitled to a
monthly distribution of interest at a stated rate.

15. Securitization is a relatively new financing technique
growing internationally, which may serve a number of pur
poses, such as improvement of accounting status (e.g., re
placement of non-cash assets on balance sheets by cash,
improvement of return-on-assets and capital-to-assets cal
culations, which may improve the originator's standing to
wards its creditors), capital raising (higher credit rating for
the securities than the originator itself possesses and lower
financing costs) and regulatory compliance (e.g., com
pliance with lending limits and capital adequacy require
ments).

G. Project finance

16. Work in the area of receivables financing could be
relevant to project finance in which future revenues of an
income-generating project are used to secure financing.
Project finance may involve a sophisticated structure of a
number of transactions, including assignment of receiva
bles. It is a financing technique often used in projects
related to the exploitation of natural resources, or projects
related to the improvement of infrastructure, such as con
struction of power plants, bridges, highways and similar
facilities. Project finance of this type appears to be increas
ingly of interest, in particular for developing countries and
countries whose economies are in transition.

H. Commercial or consumer receivables

17. Future work could be restricted to commercial trans
actions, or it could encompass consumer transactions as
well. One reason for not covering consumer transactions is
that consumer law usually involves social policy matters
that States tend to wish to decide for themselves, and is,
therefore, not easily unified. Another reason might be that,
at least at the present time, the volume of consumer trans
actions taking place at an international level might be too
small to justify their consideration in an international con
text. It might, therefore, be preferable to limit the scope of
any future work to commercial receivables only. On the
other hand, the notion of "commercial" or "trade" re
ceivables might raise some difficulties since, in some juris
dictions, no discrete body of commercial law exists. In
other jurisdictions, the notion of "commercial" is defined
on the basis of the nature of the transaction, or on the basis
of the capacity of the parties as "merchants". It may be
noted that the UNIDROIT Factoring Convention, like the
United Nations Sales Convention, focuses on commercial
transactions by excluding those transactions that are not
"for personal, family or household" purposes.
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I. International or domestic receivables

18. Another question of relevance to the scope of work is
whether any possible future uniform law should apply to
receivables arising only from international or also from
domestic transactions. The criterion utilized in modern
conventions, such as the United Nations Sales Convention
and the UNIDROIT Factoring Convention, as the sole cri
terion for determining the internationality of a transaction
is the place of business of the parties involved. Such an
approach is deemed to be preferable from the standpoint
of simplicity and maximization of the scope of work.7 In
favour of addressing both international and domestic re
ceivables, it could be maintained that the same need for
legal certainty exists both in domestic and international
trade. Moreover, a duality of regimes, a national one for
domestic receivables and a uniform one for international
receivables, might create obstacles to trade by adding to the
existing diversity of applicable legal regimes. On the other
hand, limiting the scope of any possible future work to
international receivables would be in line with the purpose
of facilitating international trade. Moreover, States might
be reluctant to accept alterations of their national laws on
assignment purely in a domestic context. In addition, a set
of rules applicable only to international transactions might
have a unifying effect even with regard to domestic trans
actions, since it would be open to individual States to apply
these rules to domestic transactions as well. It might, there
fore, be more appropriate to limit the scope of work to
international receivables only.

19. However, a further limitation of the scope of future
work to international assignments of international receiva
bles only (Le., when the assignor and the debtor have their
places of business in different countries) would be unwar
ranted. Such a limitation could result in excluding the bulk
of the assignments since assignments are usually domestic.
In addition, the crucial problem of the possible unenforce
ability of international receivables arises irrespective of
whether the assignment is domestic or international. More
over, if future work were limited to international assign
ments only, there would be two legal regimes governing
assignment, one applying to domestic assignments and
another applying to international assignments. It may be
noted that the UNIDROIT Factoring Convention applies to
both domestic and international factoring of international
receivables.

n. POSSIBLE ISSUES

A. Assignability of receivables

20. Generally speaking, all receivables are assignable,
unless their assignment is prohibited by agreement, by sta
tute, or due to public policy considerations. Statutory pro
hibitions of assignment of receivables, such as prohibi
tions against assignment of wages, will not be considered
in this report; it would not be feasible or appropriate to
attempt to prepare uniform rules covering all kinds of sta
tutory prohibitions; However, prohibitions by agreement

7Roy M. Goods, "Ret1ections on the harmonization of law", Uniform
Law Review, vol. I (1991), p. 64.

and prohibitions due to public policy will be touched upon
below, in view of their practical importance (see para
graphs 21-25).

1. No-assignment clauses

21. Parties often include in their contracts a clause pre
cluding the creditor from assigning the rights arising there
from. Legal systems differ as to the extent to which such
clauses are upheld. Assignments concluded in violation of
such clauses are in some jurisdictions valid in general, in
other jurisdictions valid only as between the original credi
tor/assignor and the assignee, and generally invalid in yet
other jurisdictions.

22. One approach that might be considered for a uniform
text would be to treat an assignment concluded in violation
of a no-assignment clause as valid only if certain require
ments are met. Such an approach might have the advantage
of protecting the debtor from a number of adverse effects
that might arise from a change in the identity of the credi
tor, including: the burden of having to keep track of one or
more assignments; the risk that the debtor might overlook
a notice of assignment and have to pay a second time; and
the risk that the debtor might not be able to set up against
the assignee all defences, regardless of whether they arose
before or after the notice of assignment. One possible re
quirement would be that, within a certain time period, the
debtor does not object to, or consents to, an assignment
concluded in violation of a no-assignment clause. However,
it might be difficult to establish a method to calculate the
time period. Moreover, adopting such a requirement would
enable the debtor to decide which of several conflicting
assignees would have priority merely by consenting to one
assignment and objecting to another. Such a result would
not be in line with the purpose of the no-assignment clause,
which is to protect the interests of the debtor, and not to
determine priorities among adverse claimants. Another re
quirement might be that the initial creditor/assignor should
specifically accept the no-assignment clause in writing.
However, this might be impractical in receivables financing,
since assignees would have to check carefully each original
transaction, in order to ascertain whether the assignor had
specifically accepted the no-assignment clause.

23. Another approach might be to provide, as does the
UNIDROIT Factoring Convention, that the assignment is
effective notwithstanding any agreement between the assig
nor and the debtor prohibiting such assignment. Such a rule
would facilitate the practice of receivables financing, which
would benefit from unrestricted transferability of receiva
bles. Moreover, it might be considered that debtors do not
need the additional protection that no-assignment clauses
are intended to grant them, since debtors are widely permit
ted to avail themselves of defences, including set-offs,
against assignees. While keeping track of assignments and
avoiding clerical and bookkeeping errors may entail some
cost to the debtor, this could be viewed as a normal cost of
doing business. It may be noted that, in order to accommo
date the needs of States having a strong policy in favour of
upholding no-assignment clauses, an exception to the
above rule has been included in article 6 of the UNIDROIT
Factoring Convention. This provision permits States to
make a declaration to the effect that assignments contrary
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to no-assignment clauses shall have no effects towards the
debtor, if, at the time of the conclusion of the original
transaction, the debtor has its place of business in the State
making the declaration.

2. Bulk assignments

24. Bulk assignments of future receivables are, in some
jurisdictions, invalidated as being against public policy, in
particular if the future receivables arise from contracts that
do not exist at the time of assignment. In such jurisdictions,
efforts are made by courts to remove obstacles to re
ceivables financing by recognizing the validity of bulk
assignments of future receivables provided that the future
receivables are, at the time the receivables come into exis
tence, "determined" or "determinable" as to their basic par
ticulars (e.g., the amount and the identity of the debtor).8

25. One possible approach, adopted in article 5 of the
UNIDROIT Factoring Convention, would be to provide
that bulk assignments of all present and future claims are
valid between the assignor and the assignee only, leaving
the validity of assignment towards third parties to the appli
cable national law. Such a rule would have the disadvan
tage that one and the same bulk assignment may be valid
as between the parties to the assignment and invalid towards
the debtor and third parties. As a result, the debtor could
claim that the assignment was invalid towards it, pay the
assignor and thus be released. Similarly, if assignment is
valid only between the assignor and the assignee, the credi
tors of the assignor could attach the receivables on the
basis that the assignment was invalid towards them, with
the result that the receivables would be effectively lost for
the assignee. Another possible approach, widely adopted in
national legal systems, would be to recognize in general the
validity of bulk assignments of future receivables. Such an
approach would facilitate receivables financing. The in
terests of the debtor would be protected, in as much as the
debtor would not be obliged to pay the assignee until it
would receive notice of the assignment (as to the interests
of third parties, see paragraphs 36-42).

B. Form requirements

26. Legal systems differ widely as to the form required.
In some jurisdictions, the assignment has to be in writing,
while in other jurisdictions even a purely oral assignment
suffices. As a result, one and the same assignment may be
considered valid in one country and invalid in another.
Another problem is that, even within a single jurisdiction,
it may not be easy to ascertain the form requirement for a
particular assignment, because there may be different re
quirements for different types of assignments (e.g., assign
ments by way of sale and assignments by way of security).

27. It appears that "writing", defined in a liberal fashion,
would constitute an appropriate form requirement, since,
even in the jurisdictions in which oral assignments are
valid, parties tend to put assignment in writing. No other

'Hein K6tz, "Rights of third parties, third party beneficiaries and
assignment", in InteT1Ultional Encyclopedia of Comparative Law,
(Ttibingen, Mohr (Paul Siebeck) 1992) vol. VII, ch. 13, para. 82.

form might be necessary for the validity of the assignment
between the parties thereto. In addition to writing, one
might require notification of the debtor. However, imposing
such a requirement might create obstacles to assignment, in
particular to non-notification assignment, without providing
any additional protection for the debtor, since in any case
the debtor, in the absence of notification or knowledge of
the assignment, could refuse to pay the assignee.

C. Effects of assignment between the assignor
and the assignee

28. The effects of assignment between the assignor and
the assignee, as between themselves, are usually governed
by their contract of assignment and, as against the debtor,
are subordinated to the provisions of the original transac
tion. In practice, parties to receivables financing tend to be
very specific in their dealings as to their rights and obliga
tions. Moreover, under the general principles of contract
law, the assignor and the assignee must refrain from any
action that could defeat or impair the purpose of the assign
ment. In the absence of a sufficiently detailed agreement,
the matter would be dealt with by statutory rules. Such
rules tend to address the extent to which the assignor war
rants the existence and enforceability of the receivables and
the solvency of the debtor. There appear to be few differen
ces between legal systems On this matter. Generally speak
ing, an assignor who receives a price for the receivables is
deemed to warrant their existence. Such a warranty would
not exist if the assignee acquired the receivables without
paying a price for them, unless the assignor explicitly
undertook a warranty. In addition, the assignor usually
does not warrant the solvency of the debtor, unless other
wise expressly agreed.

D. Effects of assignment towards the debtor

29. The primary goal of any rules on assignment may be
to strike a balance between, on the one hand, the need to
allow parties to mobilize receivables in order to obtain
finance and, on the other hand, the need to ensure that
the legal position of the debtor, who is not a party to the
assignment, is not adversely affected by the change in the
identity of the creditor. There are two main issues that arise
in this context, namely, the conditions that have to be met
for the assignment to produce effects towards the debtor,
and the defences that the debtor may raise against the
assignee.

30. While an assignment may be valid and binding on the
assignor and the assignee, it has no effects on the debtor,
unless an additional condition is met. While the debtor's
obligation to pay to the assignee depends on the debtor
acquiring knowledge of the assignment, legal systems differ
as to whether a notice to the debtor is required or whether
any other act results in the debtor acquiring knowledge of
the assignment. Moreover, legal systems requiring notice
differ on the effects of knowledge of the assignment on the
part of the debtor in case no notice is given.

31. The requirement of a complete written notice would
protect the debtor from ambiguities that might arise with
out such notice, for example, when the debtor has received
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some infonnation about the assignment but has no infonna
tion as to the identity of the assignee or the exact value of
the assigned receivables. Matters related to written notice
include: whether it would cover modern means of commu
nications, such as fax or electronic data communications;
the minimum content of the notice, e.g., reasonable identi
fication of the assigned receivables and the assignee; which
party can give notice, the assignor or the assignee, e.g., if
the assignee is authorized by the assignor to give notice;
whether notice is effective when dispatched, received or
actually read by the debtor. Another question that would
have to be addressed is the question whether the debtor,
who has no fonnal notice of the assignment but knows of
it, could pay the assignor and be discharged.

32. Legal systems differ as to which defences the debtor
may raise against the assignee. An approach adopted in
some jurisdictions is to allow the debtor to raise against the
assignee defences arising out of the same contract giving
rise to the assigned receivables, no matter whether such
defences arose before or after assignment or before or after
notice thereof. Under an approach adopted in some other
jurisdictions the debtor is pennitted to raise defences arising
from a separate contract between the debtor and the assig
nor, if those defences accrued before the debtor was notified
about the assignment, irrespective of when the receivables
become payable. An approach followed in yet other juris
dictions is to allow defences arising from a separate con
tract between the debtor and the assignor, provided that
they involve claims that are due both at the time notifica
tion is given and at the time the assigned receivables be
come due. Yet another more liberal approach followed in
some jurisdictions is to allow such defences irrespective
of when notification took place or when the assigned
receivables arise.

33. Legal systems differ on two other noteworthy issues
related to defences of the debtor against the assignee de
manding payment of the assigned receivables: the kind of
proof the debtor is entitled to request, in case of doubt as
to whether an assignment has been concluded; and whether
the assignee has to return to the debtor any amount ad
vanced, in case the assignor has not fulfilled its obligations
towards the debtor under the original transaction. As to the
first issue, a possible approach, adopted in some jurisdic
tions, is to provide that the debtor may request "reasona
ble" proof. A possible advantage of this approach is that
the term "reasonable" is well known; even in jurisdictions
in which that term has no technical legal meaning, it is
commonly understood in practice. A possible disadvantage
of this approach would be that use of the tenn "reasonable"
would not achieve certainty and predictability, since its
meaning would depend on the circumstances in which an
assignment was concluded. A different approach would be
to require written proof, so as to enhance certainty and
predictability. As to the second issue, one approach, adop
ted in article 10 of the UNIDROIT Factoring Convention,
is to provide that the assignee does not have to return any
advances that the debtor might have made, unless unjust
enrichment or bad faith on the part of the assignee was
involved. Unjust enrichment could be involved if the
assignee receives payment from the debtor but has not paid
the assignor at the time the debtor demands the return of
the advances made. The assignee might be in bad faith, if,

for example, it pays the assignor for the assigned receiva
bles despite knowing that the assignor has not performed
its obligations to the debtor under the original transaction.

34. A number of other questions might arise, with respect
to which unification might not be needed or feasible, in
cluding: whether the debtor can raise defences arising from
separate transactions between the debtor and the assignee,
or between the debtor and other assignors which might
have assigned their receivables to the same assignee;
whether, in case of subsequent assignments, the debtor can
raise against the last assignee demanding payment any
defences that it might have had against a previous assignee.

35. Defences of the debtor against the assignee create
uncertainty as to whether the assignee will be able to col
lect. For that reason, in practice, waiver-of-defences clauses
are often included in the contractual terms of the original
transaction. In most jurisdictions, such waiver-of-defences
clauses agreed upon at the time of the conclusion of the
original transaction are generally upheld in commercial,
but not necessarily in consumer, settings.9 Some jurisdic
tions recognize waiver-of-defences clauses agreed upon
between the debtor and the assignee after the debtor is
notified of the assignment, as long as they involve defences
that the debtor knew or ought to have known at the time of
the waiver that they were available to him. In other juris
dictions, the debtor's acceptance of the assignment, orally
or in writing, may be interpreted as a waiver of all or part
of the defences that the debtor might otherwise have
against the assignee, provided that it is clear and beyond
any doubt that the debtor accepting the assignment intended
to waive its defences.

E. Effects of assignment towards
third parties; priorities

36. As assignment is, in most jurisdictions, considered
to be a contract between the assignor and the assignee, it
produces effects between them. However, assignment is
also a means of transferring property, and as such it may
have effects towards third parties, such as several con
flicting assignees, the assignor's creditors and the trustee in
the bankruptcy of the assignor. Legal systems differ on
whether the effects of assignment towards third parties
arise from the assignment itself or from an additional act,
such as notification of the debtor or registration of the
assignment. A related issue is the order of priority among
several creditors laying a claim on the same receivables.
The issue of priority arises mainly if the assigned receiva
bles are the main assets the assignor is left with, in particu
lar in the case of insolvency of the assignor, since other
wise the assignor will be able to satisfy its creditors on the
basis of other assets. A conflict of priorities may arise in
the following situations: between several assignees, due to
multiple assignments of the same receivables because of
fraud or an unconscionable act of the assignor; between the
assignee and the bankruptcy trustee, who may, for example,
seek to invalidate the assignment on the ground that it
constitutes a fraudulent transaction; between the assignee
and the Government as creditor of the assignor for taxes. As

9Ibid., para. 99.
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priority conflicts with the bankruptcy trustee and the
Government may involve general policy considerations of
a social, economic and political character, they might best
be left to the applicable national law or they might be
addressed in the context of any possible future unification
work on cross-border insolvency. This report will discuss
only priority conflicts among several assignees or between
the assignee and the assignor's creditors.

37. While the issue of third-party effects and the related
issue of priorities is important in the context of some kinds
of assignment, it may not be of such crucial importance in
the context of other kinds of assignment, including: securi
tization, in which the risk of the insolvency of the assignor
might be reduced by the fact that the assignor is usually a
financing institution; forfaiting, in which receivables may
be backed by a bank guarantee or a stand-by letter of credit
and the assignee, in the case of insolvency of the assignor,
might be paid out of the proceeds of the bank guarantee or
the letter of credit; and project finance, in which the as
signee might obtain a number of securities in addition to
future proceeds from the project financed.

38. One approach, adopted in some jurisdictions, is to
grant priority to the first assignee on the ground that once
the assignor has assigned the receivables it does not own
them any longer and therefore it cannot assign them a
second time. Under such an approach, the assignor's credi
tors could not attach the receivables, since from the time of
the assignment onwards, the receivables do no longer be
long to the assignor. Another, similar approach, adopted
recently in a jurisdiction in order to facilitate the assign
ment of trade receivables in the context of financing trans
actions, is to grant priority to the assignee that holds a
document, signed by the assignor, listing the receivables,
according to the date on that document (article 4 of the so
called loi Dailly). Such an approach has the advantage of
simplicity and certainty, since in no instance could a sub
sequent assignee prevail. A difficulty with that approach,
however, is that it provides no protection to subsequent
assignees or to the assignor's creditors, who might have
extended credit to the assignor relying on its receivables as
security, and who have no way of knowing whether such
receivables have already been assigned.

39. Another approach might be to grant priority to the
first assignee to notify the debtor. In case of attachment of
the assigned receivables by the assignor's creditors, the
assignee would prevail, if it had notified the debtor before
attachment. One justification for such an approach could be
that, since title to movables passes as a rule only if pos
session is granted to the transferee, title to receivables
should pass only if notice to the debtor, which may be
viewed as the nearest equivalent to taking possession, is
given. That rule affords some protection to third parties,
such as potential creditors of the assignor, since they are in
a position to inquire whether the debtor has received a
notice of a previous assignment before extending credit to
the assignor. However, the application of such a rule might
be impractical in receivables financing, where third parties
might have to check with a large number of debtors re
ceiving several notices. In addition, debtors could not be
forced to provide information to debtors or be made liable
for providing inaccurate or false information.

40. Yet another approach might be to grant priority to the
first assignee to register the assignment in a public register.
In case of attachment of the assigned receivables, the as
signee would prevail, if the date of registration would be
earlier than the date of attachment (for a discussion of
registration, see paragraphs 43-51). Another approach based
on a different type of registration would be to grant priority
to the assignee that first had its assignment registered in the
commercial books of the assignor. Such a system, how
ever, has certain disadvantages. It might be seen as being
unreliable, since it would be based on the assumption that
the assignor would properly register all assignments. In
case the assignor failed to update its books or made an
error in registration or registered a subsequent assignment
first, the first assignee would lose its priority and might
have no remedy against the assignor if the assignor be
comes insolvent. One possible way to alleviate the difficul
ties arising with regard to this system would be to require
the assignor to present its books to the assignee so that the
assignee could verify the registration by the assignor or
could itself register the assignment. However, the utility of
such a system might be doubtful in view of the potential
difficulty and the time and the cost involved in registering
bulk assignments and obtaining access to registered infor
mation.

41. If a substantive-law solution to the problem of
priorities could not be found, a private-international-law
approach might be considered. One such private-interna
tional-law solution could be to provide that the effects of
assignment toward third parties and the related issue of
priorities would be governed by the law of the State where
the assignor had its place of business. This approach pre
sents certain advantages. It provides a single point of refe
rence for the bulk assignment in the context of receivables
financing, even though the debtors may be resident in seve
ral countries. In addition, the law of the assignor's place of
business is ascertainable at the time of the assignment even
where the debts have not yet come into existence. More
over, the choice of this law appears to be appropriate in
case there is a requirement for registration of the assign
ment, since potential assignees are likely to look to the
assignor's place of business to see whether it has already
assigned its receivables. One possible difficulty with such
an approach is that it might not be easy to identify the
place of business of the assignor, for example, in case a
company was registered in one particular place but op
erated in other places. Another possible difficulty might be
that the priority issue could be characterized as an issue of
contract, tort, property, bankruptcy or procedural law,
which would complicate the elaboration of a generally
acceptable private international law rule.

42. Another possible approach would be to devise a rule
combining substantive and private international law ele
ments and providing that the first assignee in time, the first
assignee to notify the debtor, or the first assignee to register
the assignment in a public register would have priority,
depending on the approach followed in the law of the State
in which the assignor had its place of business. Such an
approach would have the disadvantage of failing to pro
duce uniform results. However, it would, to some degree,
enhance certainty and could be acceptable in that it would
not alter existing approaches to the issue of priorities.
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F. Registration

43. Registration of an assignment could be described as
the process of filing infonnation about the assignment at a
register administered by a public authority for the purpose
of providing evidence of title to the receivables, notice
about the assignment to interested third parties, or a method
for detennining priorities. Registration of assignments or
other similar transactions is already practiced in some juris
dictions. In some other jurisdictions, registration is current
ly under consideration by law reform commissions en
trusted with the task of modernizing the law on secured
transactions, or is suggested as a plausible solution to the
problem of priorities.10 In jurisdictions in which registration
of assignments or similar transactions is not practised, the
general concept of registration is not necessarily new, since
other types of transactions or rights are already subject to
registration, for example, secured transactions with regard
to immovables and transactions involving rights related to
ships, aircraft, patents, trademarks and copyrights. It should
be noted that registration is also practised in an internatio
nal context. For example, the World Intellectual Property
Organization (WIPO) serves as a registering authority with
regard to trademarks and designs. WIPO functions also as
an international centralized data bank with regard to patents,
which allows international users to obtain access to infor
mation registered at national registers. The utility of regis
tration at an international level has also been recognized
within the Study Group of UNIDROIT entrusted with the
task of preparing uniform rules on certain international
aspects of security interests in mobile equipment. ll

44. Beyond assignment of receivables, registration is an
important issue arising in the context of other possible
future work topics of UNCITRAL. Registration and trans
fer of rights at an international level is an important issue
in the context of the negotiability of rights in goods. The
Working Group on Electronic Data Interchange adopted
at its twenty-seventh session (New York, 28 February
11 March 1994) a recommendation to the Commission that
it should authorize the Working Group to undertake preli
minary work on negotiability of rights in goods as soon as
it has completed the preparation of the model statutory pro
visions on the legal aspects of electronic data interchange
and related means of data communications. 12 It may also be
noted that registration of dematerialized or uncertificated
securities, i.e., securities that do not have a tangible fonn,
is an important issue that will be touched upon in a preli
minary note on future work which the Secretariat intends to
submit to the Commission at a future session. Many of the
legal issues arising with regard to registration in those dif
ferent areas might be identical, irrespective of whether the
rights transferred are in goods, receivables, or securities,
while other legal issues might be different depending on
whether registration of rights in goods, receivables or secu
rities is involved.

IOJohn Dulley. A National Register of Personal Property Securities
(Australian Law Refonn Commission, Personal Property Securities Re
search Paper 1); Lane H. Blumenfeld, HA hole in the bucket. The unavaila
bility of financial credit due to the lack of a registry in Russian collateral
law", Law in Transition, Winter/Spring 1994, p. 14.

"See UNIDROIT 1993, Study LXXII-Doe. 7, para. 11.
12NCN.9/390, paras. 154-158.

45. It appears that a solution based on registration would
protect the interests of third parties and provide an objec
tive criterion on the basis of which conflicts of priority
could be resolved. Moreover, the cost and time involved in
registration might not be prohibitive since registration could
be based on a computerized register accessible through
modem communication systems. As to the issue of privacy
of the assignor, which might be of importance for its image
in the market, it should be noted that there could be ways
to ensure that access to registered infonnation would be
available only under certain conditions and only to parties
towards whom registration could produce effects (see para
graph 48). In this context, it should also be noted that
financial data of companies, such as assets, encumbrances
on assets, loans payments, defaults in payments, dis
honoured checks, are, in many jurisdictions, already collec
ted by central or commercial banks or other institutions and
made available to financing institutions through a national
or international telecommunications system. With regard to
the concern that even a restricted publicity requirement
might unduly interfere with the privacy of the assignor, it
may be noted that the possible negative impact of a regis
tration system on the privacy of the assignor would have to
be weighed against the potential benefit of the increased
chances for obtaining credit on the basis of receivables in
an amount closer to their face value.

46. Registration could take place in an international re
gister or in a central national register accessible through an
international centralized data bank. An international register
would facilitate both registration and access to registered
information. Moreover, the legal framework for such an
international register would require a set of unifonn rules
that in all likelihood would need to be in the form of a
convention. As to the concerns related to cost of establish
ment and operation of an international register, simplicity
and ease of registration and access to infonnation registered
in an international register, a way to alleviate those con
cerns, at least in part, might be to establish an international
registration system with a United Nations agency as regis
tering authority, which would make use of existing means
and would be accessible throughout the world due to the
universal nature of the United Nations. In case the estab
lishment of an international register proves to be not feasi
ble, a central international data bank might be established
so that the infonnation filed at national registers could be
made available to international users through modem means
of communications. Such a registration system would not
necessarily make registration easier for international credi
tors but it could facilitate their access to the registered in
fonnation. Central national registration accessible through
an international centralized data bank could have the ad
vantage that its implementation might be easier and less
costly, since it could benefit from existing national regis
ters and databases, which, with some modifications, could
be integrated into a new registration system. However,
such a registration system would to some extent fail to
produce uniform results; registration and its effects on third
parties would be subject to national law, while issues rela
ted to access to registered infonnation could be addressed
either in a convention or in a model law. Whether an inter
national register or an international centralized data bank is
preferred, the example of WIPO serving as an international
registering authority with regard to trademarks and designs
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and as an international centralized data bank with regard to
patents could serve as a precedent (see paragraph 43).

47. Registration raises a number of legal issues, such as
its legal effects, authentication of the document to be filed,
liability of the registering authority for failing to follow
authentication procedures or for errors in the record to be
issued by the registering authority upon demand by interes
ted parties, evidential weight of that record, and registra
tion of a statement of release of the assignor in case of
assignment by way of security.

48. Registration could be deemed to have a number of
legal effects, including: evidence of title or other rights in
receivables; notice to third parties about the assignment;
and determination of priority among several adverse
claimants. One issue that would have to be considered
would be whether notice could produce effects against all
third parties or against only some categories of third par
ties, e.g., third parties that could reasonably be expected to
search in a register. Financing institutions, for example,
that provide credit on the basis of receivables in the ordi
nary course of their business could reasonably be expected
to search in a register. However, for medium-size or small
suppliers of materials on credit, who retain the title on the
materials until they are fully paid and obtain rights in the
receivables arising from the resale of the end-product as
assignees, it might be impracticable to search in registers.
Another issue that would arise in case registration were to
function as a system to settle priorities would be whether
the first assignee to register would be deemed to have
priority over assignees that failed to register or registered
subsequently, and over creditors of the assignor that
attempted to attach the assigned receivables after registra
tion. Were such a rule to be adopted, some exceptions
would need to be made.

49. The document to be filed, Le., the contract of assign
ment in its entirety or a summary statement thereof, would
need to be authenticated. Authentication would be neces
sary in order to confirm, in particular, whether the assignor
and the assignee mentioned in the document filed are the
actual parties to the assignment and approve the contents of
the document filed. One issue arising in respect to authen
tication is the authentication procedure that the registering
authority would have to follow, e.g., an agreed authentica
tion method, or in the absence of agreement, a reasonable
or any authentication method. Another related issue is the
liability of the registering authority for failing to follow any
authentication method with the result that inaccurate or
false infonnation is filed and damage is caused to the par
ties involved. Yet another issue is the liability of parties
entitled to register for filing inaccurate or false information.
Provision might have to be made to the effect that the
assignee filing an inaccurate or false notice could not bene
fit from it, and that such an assignee should be liable in
damages to the assignor, in case the latter suffers loss as a
result of the misconduct. The allocation of responsibility
for inaccurate or false filings would presumably have to be
different if registration were a joint act of the assignor and
the assignee.

50. Upon demand by parties entitled to obtain access to
information filed, the registering authority would have to

issue a record reflecting the information filed. Such a
record might be needed by the assignor or its potential
creditors seeking to establish the "creditworthiness" of the
assignor on the basis of its receivables. An important issue
is the evidential weight of such a record, in particular if it
is in the form of a fax or an electronic communication. A
related question is the possible liability of the registering
authority for errors in such a record, resulting in disparities
between the information in the register and the information
reflected on the record issued. The responsibility of the
registering authority might be limited to direct damages
caused by gross negligence and wilful conduct or be ex
panded to include profits lost as a result of errors in the
record issued due to negligence. In this context, provision
might have to be made for a mechanism for the payment of
claims based on errors of the registering authority. For
example, part of the registration fees or other income of the
registering authority could be deposited in a fund, and
claims against the registering authority could be paid out of
the fund.

51. In case of an assignment by way of security in which
the assignor fulfilled its obligations under the underlying
credit transaction or provided other security, a statement of
release of the assignor would have to be filed, whereby the
interest of the assignee in the receivables would be waived.
Such a statement could be filed by the assignee on its own
initiative or upon written demand by the assignor. In case
the assignee fails to file such a statement of release in a
timely fashion, the assignor may not be able to utilize its
receivables for obtaining further credit. In this regard, the
issue of the remedies of the assignor arises. One possible
remedy is to establish a right of the assignor to request and
obtain upon presentation of certain documents a statement
of release from the registering authority. Such an approach
might be disadvantageous in that it would place an undue
burden on the registering authority to check the substance
of the documents submitted. Moreover, it could expose the
registering authority to liability for errors in the evaluation
of the documents. Another possible remedy is to give to the
assignor the right to obtain interim relief in the form of an
order to the registering authority to issue, or to the assignee
to file, a statement of release.

Ill. CONCLUSIONS

52. On the basis of the above discussion, it may be con
cluded that the disparity of laws on assignment adversely
affects the availability and functioning of receivables
financing on the international plane. It may further be con
cluded that the situation could be improved by the pre
paration of a uniform legal text that would take into
account the UNIDROIT Factoring Convention but would
go far beyond it, especially as regards its scope of applica
tion.

53. As discussed in paragraphs 11-16, the scope could be
extended to include not only those factoring situations not
covered by the UNIDROIT Factoring Convention but also
many other transactions encountered in such financial con
texts as securitization, project finance and forfaiting of non
documentary receivables. A definite decision on whether
assignments of receivables in each of these contexts should
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be covered requires, it is suggested, a further study which
would discuss in respect of these various financial contexts
the other questions of scope mentioned in part I (para
graphs 3-10, 17-19) and, in considerable detail and possibly
accompanied by some first draft rules, the various substan
tive issues identified and discussed in part 11.

54. Of all the substantive issues addressed in part 11, the
effects of assignments on third parties, with the related
question of priorities, is probably the most complex and
difficult one. As may be concluded from the discussion in
paragraphs 36-51, the feasibility of tackling that issue in
an appropriate, universally acceptable manner may be
viewed as depending, at least in part, on the feasibility of
establishing a reliable registration system. Since such a
registration system might be useful also in areas other than
receivables (e.g. documents of title, security interests, secu
rities), it is suggested that a separate study be undertaken
which would discuss in detail the relevant points, especially

the legal aspects of the establishment and operation of a
central international register.

55. Yet another conclusion that may be drawn from the
discussion in this report is the desirability of the closest
possible cooperation with UNIDROIT. Indeed, all possible
means of cooperation, including hitherto untried ones,
should be explored. For each stage of the preparatory work
the most appropriate one should be selected, depending on
UNIDROIT's attitude towards the suggested project and on
its own work in related areas.

56. If the Commission were to share the above conclu
sions, it may wish to request the Secretariat to prepare the
two studies mentioned in paragraphs 53 and 54. On the basis
of those studies, it might wish to decide about the further
course of action in this project, in particular whether at that
stage a working group should be entrusted with the elabora
tion of a uniform legal text on receivables financing.

B. Cross-border insolvency: report on UNCITRAL-INSOL Colloquium
on Cross-Border Insolvency: note by the Secretariat

(A/CN.9/398) [Original: English]
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INTRODUCTION

I. At the UNCITRAL Congress "Uniform Commercial
Law in the 21st Century", held in conjunction with the
twenty-fifth session (1992), it was proposed that the Com
mission should consider undertaking work on international
aspects of bankruptcy. Consequent to that decision, the
Secretariat presented to the Commission at its twenty-sixth
session (1993) a note on cross-border insolvency, outlining
various legal issues that might give rise to problems due
to a lack of harmony among national laws (NCN.9/378/
AddA). That note also provided a brief description of pre
vious work at the international level towards harmoniza
tion of laws in the area. The prevailing view at the last
session was that, despite concerns about the feasibility of a
project to harmonize rules on international aspects of insol
vency, the practical problems caused by the dishannony
among national laws governing cross-border insolvencies

warranted further study of legal issues in cross-border in
solvencies and possible internationally acceptable solu
tions. The Secretariat was requested to prepare for a future
session of the Commission an in-depth study on the desir
ability and feasibility of harmonized rules of cross-border
insolvencies, a study that would consider which aspects of
cross-border insolvency law lent themselves to harmoniza
tion and what might be the most suitable vehicle for har
monization (N48/17, paras. 302-306).

2. As an initial step in gathering information for the feasi
bility assessment requested by the Commission, the Secre
tariat, with the co-sponsorship and organizational assistance
of INSOL International, organized a Colloquium on Cross
Border Insolvency (Vienna, 17-19 April 1994). INSOL is
an international association of practitioners from pro
fessions that participate in cross-border insolvency cases.
The Colloquium was designed in particular to provide a
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forum for a dialogue among insolvency practitioners from
various regions that have been exposed first-hand to the
practice of cross-border insolvency, as well as being in
volved in efforts that have been made to date in the direc
tion of harmonization of rules. As such, the Colloquium
was geared to enabling the Commission to assess from a
practical standpoint the desirability and feasibility of any
future work that it might consider undertaking in this area.
The approximately 90 participants from various countries
included lawyers, chartered accountants, bankers and
judges that have presided over notable cross-border insol- .
vency cases, as well as representatives of interested minis
tries of a number of Governments and of international or
ganizations, such as INSOL and Committee J of the
Section on Business Law of the International Bar Associ
ation (IBA). The main speakers included judges and prac
titioners that have had significant experience in cross-bor
der insolvency cases, as well as individuals and
representatives of organizations that have spearheaded in
ternational and regional harmonization efforts.

3. The present note presents an outline of the views and
perspectives that were exchanged at the Colloquium, in
cluding a summary of possible directions and stages of
work by the Commission that were indicated by the
exchange of views and information that took place at the
Colloquium.

I. DISCUSSION OF PREVAILING
LEGAL ENVIRONMENT

A. General remarks

4. The view was widely shared at the Colloquium that the
practical significance of legal aspects of cross-border insol
vency would continue to grow, parallel to the ongoing
expansion in multinational economic activity. Emphasis
was placed on the corresponding need to develop legal
mechanisms for limiting the extent to which, in the event
of insolvency in a cross-border context, disparities in and
conflicts between national laws created unnecessary obsta
cles to the achievement of the basic economic and social
objectives of insolvency proceedings. Those objectives in
cluded, generally, protecting the rights and interests of
creditors, employees and debtors. In more specific terms,
the legal rules applied in cases of cross-border insolvency
should facilitate the rehabilitation of businesses that, in
particular from an economic standpoint, merited preserva
tion, thereby serving the goal of preservation of employ
ment, and, in the event of liquidation, maximizing the value
of the assets that were available to pay creditors' claims,
without undue regard to the location of those assets.

5. It was widely reported that, in sharp contrast to the
proliferation of multinational economic activity, the pre
vailing legal environment was generally not suitably geared
to achieving the above-mentioned objectives in cases of
cross-border insolvency. Many national insolvency laws
claimed, for their own insolvency proceedings, application
of the principle of "universality", according to which a
unified administration of the insolvency would be the
objective and court orders would be effective with respect
to assets located abroad, while failing to accord recognition

of universality to foreign insolvency proceedings. An
example of difficulties that may arise in the context of a
reorganization proceeding was the case in which one juris
diction envisages a "debtor in possession" continuing to
exercise management functions, while, under the law of
another State in which a contemporaneous insolvency pro
ceeding is being conducted with respect to the same debtor,
existing management is displaced or the debtor's business
is to be liquidated.

6. It was reported that, in such a prevailing legal environ
ment, fragmentation and compartmentalization along natio
nal lines were prevalent in the administration of cross
border insolvencies. It was further reported that, in the face
of gaps or inadequacies in the law, courts and practitioners
attempting to harmonize administration of cross-border in
solvencies might find that, at best, they had to attempt to
rely on ad hoc protocols or agreements among the parties
involved in administering the insolvency proceedings in
order to provide for a harmonized administration of the
insolvency estate in the cross-border context. Such proce
dures, which might be based on interpretations of general
notions such as international comity, often would take
place in an atmosphere of legal uncertainty that resulted
from an inadequate legislative framework for cooperation.

7. While it was widely felt that it would not be feasible,
at least in the foreseeable future, to solve those problems
by way of a substantive unification of laws affecting cross
border insolvency proceedings, a variety of specific needs
were identified that might be addressed by efforts short of
unification of substantive law. Those specific needs in
cluded, in particular: systems to facilitate, in the context
of liquidation proceedings, preservation of collateral and
quick liquidation or, in the context of reorganization pro
ceedings, mechanisms for facilitating rescue and rehabilita
tion of viable businesses by way of moratoria to prevent
action by individual creditors; mechanisms at the legisla
tive level to provide for the recognition of duly appointed
representatives and the recovery of assets, including by
way of providing information to foreign insolvency pro
ceedings; greater information and certainty for secured
lenders as to the identity of the items in which they hold
security; simplified systems for proving claims, in particU
lar allowing creditors in appropriate circumstances to claim
in their own countries and in their own language; recogni
tion of foreign court orders; and recognition and enforceabi
lity of "net positions" of banks involved in multilateral
netting arrangements.

B. Law reform efforts at the national level

8. Attention was drawn to law-reform efforts in a limited
number of States that had taken place, or that were in
progress, designed to foster a greater degree of universality
in administration of cross-border insolvencies, as a basis
for assistance other than the basis of comity or mere rules
of private international law. It was suggested that those
efforts, which typically involved establishing mechanisms
for granting court access to representatives of foreign insol
vency proceedings and otherwise granting recognition to
foreign proceedings, might serve as an indication of what
might be feasible in terms of international harmonization.
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9. Key features of such national law refonns intended to
establish flexible frameworks for dealing with cross-border
insolvencies included, for example: an opportunity for rep
resentatives of foreign insolvency proceedings to petition
the bankruptcy court for ancillary proceedings, available at
the discretion of the court or perhaps mandatory, to assist
in the administration of the foreign insolvency proceeding;
various forms of ancillary relief including injunctions
blocking actions against the foreign debtor or property in
the forum and turnover of property to the foreign represen
tative for administration in the foreign proceeding; possible
suspension or dismissal of a forum bankruptcy proceeding
in deference to pending foreign insolvency proceedings;
the opportunity for the foreign representative to petition for
a full, involuntary insolvency proceeding as an alternative
to a mere ancillary proceeding; appearances before forum
courts by foreign representatives treated as "special ap
pearances", thus not subjecting the foreign representative
to the jurisdiction of the forum for any other purpose; cri
teria for assessing foreign proceedings for purposes of
detennining whether to recognize court exercise of discre
tion as to whether to grant recognition or ancillary relief
(e.g., similarity on essential points between the legal system
of the forum State and the foreign State; just treatment of
all creditors; comity).

C. Initiatives at the international level

10. It was observed that, at the same time that specific
provisions in national legislation designed to deal with
cross-border insolvency remained the exception, there was
also a lack of an extensive network of bilateral treaties that
might provide relief, as well as a lack of a multilateral
treaty arrangement on the global level. Multilateral treaties
on a regional basis are, for example: in Latin America, the
Montevideo Treaties of 1889 and 1940; in the Nordic
region, the Convention between Denmark, Finland, Iceland,
Norway and Sweden regarding bankruptcy (concluded in
1933 and amended in 1977 and 1982); among the member
States of the Council of Europe, the European Convention
on Certain International Aspects of Bankruptcy (Istanbul,
1990); and, in the European Union, the draft Convention
on Insolvency Proceedings.

11. Mention was also made of certain non-governmental
initiatives with a view to providing a legal framework or
basis for harmonization of cross-border insolvency pro
ceedings. One such initiative was the Model International
Insolvency Cooperation Act (MIICA), fonnulated by Com
mittee J of the Section on Business Law of IBA. The view
was expressed that the experience of MIICA suggested the
importance for the eventual success of harmonization
efforts, in particular when those efforts took the fonn of
model legislation, of involving Governments in the formu
lation process. It was noted that Committee J was currently
engaged in a review and analysis of fundamental insolvency
concepts with a view to developing a model insolvency
code, a set of uniform concepts that would be acceptable to
or adaptable into domestic legislation. Another initiative to
which attention was drawn was the research being conduc
ted by the American Law Institute into a framework for
cross-border insolvencies among the member countries of
the North American Free Trade Agreement (NAFTA).

(Additional information on multilateral initiatives towards
regulation of cross-border insolvencies is presented in N
CN.9/378/Add.4.)

D. Cross-border judicial cooperation,
ad hoc protocols and concordats

12. Particular attention was given in the discussion to the
crucial function that is perfonned in cross-border insol
vency by cooperation among the judges and counsel from
the various States in which assets of the debtor might be
found and in which insolvency proceedings are taking
place. It was noted that the significance of such cooperation
was enhanced, but that cooperation was made more diffi
cult, by the absence of an adequate legislative framework
for dealing with cross-border insolvencies and when there
was a need to reconcile differences in the applicable national
insolvency laws. Notable examples of judicial cooperation,
and of cooperation among counsel and representatives of
creditors and debtors, were described to the Colloquium by
judges and counsel involved in a number of particularly
significant cases of cross-border insolvency that have taken
place in recent years. It was observed generally that an
obstacle that hampered and made uncertain judicial cooper
ation was that judges seeking to establish cooperation typi
cally had to do so without much guidance in the law.

13. Specific attention was also given in the discussion to
the function that may be perfonned in a cross-border insol
vency case by an ad hoc protocol agreed to by the various
parties in interest and approved by the supervising judges.
Such a protocol may be used, for example, to establish the
system of corporate governance that will be applied to the
debtor in a reorganization proceeding. A protocol dealing
with corporate governance might address issues such as
appointment of directors, procedural rules for boards of
directors, judicial review procedures in connection with re
moval of directors, and recognition of certain rights of the
insolvency administrator, including the right to receive in
formation.

14. In connection with such ad hoc arrangements, the
Colloquium noted with interest the work conducted by
Committee J of the Section on Business Law of IBA on a
"Cross-Border Insolvency Concordat". The purpose of the
Concordat, the fundamental approach of which is based on
rules of private international law, is to suggest rules, some
of which may be applicable in any cross-border insolvency,
which the participants or courts could adopt for dealing
with a variety of issues. Those issues include, for example,
designation of the administrative forum, application of that
forum's priority rules, certain rules for cases in which there
is more than one administrative forum, and designation of
applicable rules for avoidance of transfers of assets that
took place in the period preceding the insolvency.

11. CONCLUSIONS

15. It may be noted that at the Colloquium there was a
high degree of receptivity to the interest expressed by the
Commission in a possible project on cross-border insol
vency. Taking particular note of the views and observations



242 Yearbook of the United Nations Commission on International Trade Law, 1994, voI. XXV

concerning cross-border insolvency that were aired at the
Colloquium by judges, practitioners, representatives of
concerned organizations and Governments, the Secretariat
will continue work relating to the assessment of the feasi
bility of work in this area requested by the Commission. In
this endeavour, the Secretariat would cooperate with in
terested organizations and welcomes the offer of research
assistance that has been extended by INSOL International.

16. Based on a current assessment of feasibility and
drawing on the discussion at the Colloquium and the con
sultations with practitioners and interested organizations
which it facilitated, it is possible at this stage to identify a
number of sub-areas of the cross-border insolvency subject
in which it would appear that some work by the Com
mission would not only be welcome, but feasible and use
ful. Moreover, it would appear possible to conduct work in
those sub-areas without necessarily straying into what is
generally recognized as not, at least at this stage, a feasible,
or necessarily even desirable, area of work, namely, the
substantive unification of insolvency law.

17. One of those sub-areas of work that may seem at first
to be modest, but that drew particular attention at the Col
loquium and in which it would appear feasible to make a
useful contribution in a relatively short time, concerns ju
dicial cooperation. An opportunity for pursuing work in
this area has already presented itself, as INSOL Interna
tional is proposing to co-sponsor with UNCITRAL and
organize, in conjunction with a regional conference it is to
hold at Toronto in March 1995, a colloquium for judges on
judicial cooperation in cross-border insolvency. The twin
objectives of the judges' colloquium would be: firstly, to
elicit the views of judges as to the extent to which judicial
cooperation was possible under current law, for example,
by application of the notion of comity, and exploring limits
to cooperation under current law; secondly, to determine
what rules might be necessary to enable judicial coopera
tion as a first step in dealing with difficulties that arise as
a result of parallel proceedings and potentially conflicting
legal regimes and jurisdictions.

18. A second sub-area, which it would appear useful to
pursue and which in some respects may overlap with the
first sub-area, may be broadly referred to under the rubric
"access and recognition". This area may be understood
to concern the granting of access to the courts to repre
sentatives of foreign insolvency proceedings or credi
tors, and to giving recognition to orders issued by foreign
courts administering insolvency proceedings. Preliminary
work in this area could identify the advantages and dis
advantages of the different approaches found in the exist
ing legislative systems providing for access and recogni
tion, as well as in legislative-reform efforts at the national
and multilateral levels. It could also explore, from the
standpoint of the needs of practice and the objectives of
insolvency (e.g., equal treatment of creditors), the appro
priateness of formulating uniform rules on access and
recognition.

19. A third possibility that might in due time be con
sidered for work by the Commission is the formulation of
a set of model legislative provisions on insolvency. While
it was not the conclusion of the Colloquium, and it is not
here proposed to draft a comprehensive insolvency code
with a view to achieving substantive unification of law,
work in this area of law may eventually be important not
only for Governments concerned with modernization of
law, but also for the commercial community and for legal
practitioners. It could be foreseen that much work might be
conducted in a form that would avoid the difficulties that
would be raised by attempting global unification of the
substantive law of insolvency. In particular, such a project
could be designed in a manner thatwould take into account
the different policy options that a State would wish to con
sider in drafting its insolvency law, and would present
model provisions for implementing those various policy
options. The Commission may wish to note in connection
with this type of possible work, and with a view to possible
cooperation with Committee J of the Section on Business
Law of IBA, the exploratory work being conducted by that
body on fundamental concepts of a model insolvency code
(see paragraph 11).

C. Build-operate-transfer projects: note by the Secretariat

(A/CN.9/399) [Original: English]
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INTRODUCTION

1. At the Congress on International Trade Law held in
May 1992 in New York in the context of the twenty-fifth
session of the Commission, it was proposed that the
Commission consider undertaking work in the field of
the bUild-operate-transfer (hereinafter referred to as
"BOT") project financing concept. Consequent to that pro
posal, at its twenty-sixth session in 1993, the Commission
had before it a note on possible future work (NCN.9/378)
in which the Secretariat informed the Commission that it
was monitoring the work by the United Nations Industrial
Development Organization (UNIDO) on the preparation of
"Guidelines for the Development, Negotiating and Con
tracting of BOT Projects". The Commission emphasized
the relevance of BOT and noted with appreciation the Sec
retariat's intention to present a note to the Commission on
possible future work in the area. This note is intended to
appraise the Commission of the current situation in this
regard.

I. THE BUILD-OPERATE-TRANSFER
CONCEPT

2. In its most basic form, a BOT project is one in which
a Government grants a concession for a period of time to
a private consortium for the development of a project; the
consortium then builds, operates and manages the project
for a number of years after its completion and recoups its
construction costs and makes a profit out of the proceeds
coming from the operation and commercial exploitation of
the project and, at the end of the concession period, the
project is transferred to the Government.

3. In this arrangement, the repayments of any loans or
returns on the investments made on the project is not
guaranteed by the Government, but depends on the revenue
generated by the project. Since direct funds from the public
budget are not required, the Government of a country will
thus experience reduced pressure of public borrowing,
while allowing the transfer of the industrial risks and also
of new technologies to the private sector. Furthermore,
since the project is built and, during the concession period,
operated by the consortium, the Government gains the
benefit of private sector expertise in these areas.

4. Although BOT projects have largely been used in the
development of large infrastructural projects such as tele
communications networks, highways and other public
transportation projects, port facilities and in energy supply,
increasingly it is also being utilized for medium- and
small-scale projects. Thus, the potential exists for BOT to
provide added opportunities for increased international
trade.

5. BOT projects are attractive for a number of reasons.
Among these are that they provide countries with
decreasing borrowing capacity and declining budgetary
resources an opportunity to fmance projects without
involving public funds. Also, they offer the benefits of
stimulating investments and promoting privatization.
Therefore, an increasing number of States, in particular

developing countries, and lending agencies have become
interested in offsetting such financial difficulties through
BOT projects.

6. Among the main characteristics that differentiate BOT
projects from other forms of project implementation are
that the Government does not provide guarantees for the
loans for the financing of the project, which necessitates
non-traditional distribution of risks between a high number
of contractually interrelated parties. Typically, the main
parties in a BOT project would be: the project company
(consortium), the Government, the lenders, the construction
company, the insurers, the purchasers or users of the
project's product. This multiplicity of parties and their
interrelated contractual relationships give rise to complex
and time-consuming negotiations. Furthermore, the lack of
expertise in putting together a BOT project, particularly
within Governments, acts as a hinderance in the negotiating
process.

7. The fact that the responsibility for repayment of any
loans shifts from the traditional "client" (the Government)
to the private consortium implies an increased risk to the
lenders. Lenders are therefore placed in a situation where
they have to look for additional means of reducing their

. risks, including insurance. This element of non-traditional
distribution of risks between the various parties makes
the pre-contractual stage of a BOT project usually fairly
complex.

8. Another aspect that sometimes acts as a barrier in
establishing BOT projects is the lack of legal certainty in
some States regarding the realization of particular aspects
of a project. For example, it might not be clear as to what
extent private entities may draw revenue from the opera
tions of public infrastructural projects such as operating toll
roads. In light of such uncertainty, it would be difficult for
the Government, for example, to issue a concession for the
development of a highway BOT project since the consor
tium would, in most cases, only be able to ensure returns
on its investments by collecting road tolls. In other instan
ces, there might be lack of clarity as to the basis and effect
of certain long-term contractual assurances that the Gov
ernment would need to make to the private consortium.
Enabling legislation to make the underlying legal frame
work attractive for BOT projects may therefore need to be
enacted.

n. THE UNIDO GUIDELINES

9. The above mentioned problems, among others, and
the potential for the development of BOT projects, led
UNIDO to initiate the preparation of "Guidelines for the
Development, Negotiation and Contracting of BOT Pro
jects". In addition to disseminating information on BOT
projects, the objective of the Guidelines is to enable States
and all other interested parties to devise and formulate the
appropriate approach in promotion and development of
BOT projects.

10. The UNIDO Guidelines will be divided into chapters
entitled as follows:
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Introduction to the BOT concept; Phases of a BOT
project; Macroeconomic considerations; Role of Govem
ment; Financial analysis (feasibility study) and economic
analysis; Risk allocation and management (financial
structuring); Procurement issues; Transfer of technology
and capacity-building; Building and construction; Opera
tion and maintenance; Transfer of ownership; Contract
package and coordinating the contracts (roadmap to the
required contracts); Project agreement; Conclusion (pos
sibly including a summary of success cases).

11. The Secretariat has been monitoring the progress
within UNIDO on the Guidelines. The preparation is at an
advanced stage and it is expected that the Guidelines will
be finalized in September 1994.

Ill. CONCLUSION

12. Although legal aspects of BOT will form part of the
UNIDO Guidelines, by reason of the large scope of the
Guidelines, it will not be possible to deal with some of
these aspects in a detailed manner. It is the intention of the
Secretariat, once the UNIDO Guidelines are finalized, to
study the desirability and feasibility of further work by the
Commission on some of the problems raised with regard to
BOT projects. This may include, for example, the creation
of an enabling legal framework for BOT projects, in parti
cular for the concession agreement, or guidance to the
parties on contracting issues, for example, by supple
menting the UNCITRAL Legal Guide on Contracts for the
Construction of Industrial Works.
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INTRODUCTION

1. The UNCITRAL Model Law on International Credit
Transfers, adopted by the United Nations Commission on
International Trade Law (UNCITRAL) in 1992, was pre
pared in response to a major change in the means by which
funds transfers are made internationally. This change in
volved two elements: the increased use of payment orders
sent by electronic means rather than on paper, and the shift
from the generalized use of debit transfers to the general
ized use of credit transfers. One result was that previous
efforts to unify the law governing international debit trans
fers were not relevant to the new funds transfer techniques.
The Model Law offers the opportunity to unify the law of
credit transfers by enacting a text that is drafted to meet the
needs of modem funds transfer techniques.

I. FUNDS TRANSFERS IN GENERAL

2. Until the mid-1970s a person who wished to transfer
funds to another country, whether to pay an obligation or

*This note has been prepared by the secretariat of the United Nations
Commission on International Trade Law (UNCITRAL) for information
purposes only; it is not an official commentary on the Model Law. A
commentary prepared by the secretariat on an earlier draft of the Model
Law appears in NCN.9/346 (reproduced in United Nations Commission
on International Trade Law: Yearbook, vol. XXII: 1991, part two, I, A).
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to provide itself with funds in that foreign country, had a
limited number of ways in which to proceed. It could send
its own personal or corporate cheque to the intended reci
pient of the funds, but international collection of such items
was both slow and expensive. It could purchase from its
bank a draft drawn by the bank on the bank's correspon
dent in the receiving country. Collection of such an inter
national bank draft was faster than collection of a personal
or corporate cheque since it was payable in the receiving
country and in the funds of the receiving country.

3. A third and even faster procedure had also been avail
able since the mid-nineteenth century. The originator's
bank could send a payment order by telegraph to its corres
pondent bank in the receiving country instructing the re
ceiving bank to pay the intended recipient of the funds.
(The payment order could also be transmitted between the
banks on paper. This is the common method for making
funds transfers in many countries. However, it was less
commonly used for internationai transfers.) While faster
than the other two methods, the telegraph was a relatively
expensive method of communication and it was prone to
error. When telex replaced the telegraph, the basic banking
transaction remained the same, but the cost was reduced
and accuracy improved. That led to a gradual movement
away from the use of bank cheques for international
payments. With the introduction of computer-to-computer
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inter-bank telecommunications in the mid-1970s, the cost
dropped still further, while speed and accuracy improved
dramatically. The extension of computer-to-computer inter
bank telecommunication facilities to ever-increasing num
bers of countries means that the use of bank cheques for
international funds transfers has drastically decreased and
the role of telex transfers has been significantly reduced.

4. The collection of bank cheques, telex transfers and the
newer computer-to-computer transfers have one important
element in common: value is transferred from the origina
tor to the beneficiary by a debit to the bank account of
the originator and a credit to the bank account of the bene
ficiary. Settlement between the banks is also accomplished
by debits and credits to appropriate accounts. Those ac
counts may be maintained between the banks concerned or
with third banks, including the central bank of one or both
countries.

5. There is also a striking difference between, on the one
hand, the collection of a bank cheque (or the collection of
a personal or corporate cheque) and, on the other hand, a
telex or computer-to-computer transfer. The cheque is trans
mitted to the beneficiary by mail or other means outside
banking channels. Therefore, the banking procedures to col
lect the cheque are initiated by the beneficiary of the funds
transfer. A funds transfer in which the beneficiary of the
funds transfer initiates the banking procedures is more and
more often called a debit transfer. Collection of a bill of
exchange or a promissory note is also a debit transfer, since
the beneficiary of the funds transfer initiates the funds trans
fer, and there are other debit transfer techniques available,
including some that are based on t~e use of computers.

6. In telex transfers and computer-to-computer transfers it
is the originator of the funds transfer who begins the bank
ing procedures by issuing a payment order to its bank to
debit its account and to credit the account of the beneficiary.
A funds transfer in which the originator of the funds trans
fer initiates the banking procedures is often called a credit
transfer, and that is the term used in the Model Law.

11. UNIFICAnON OF THE LAW

7. As a result of the wide-spread international use of
debit transfers arising out of the collection of cheques and
bills of exchange, there have been several different efforts
at unification of the law governing negotiable instruments
and their collection.! Conversely, until recently there had
been little interest in unifying the law governing the inter
national use of paper-based and telex credit transfers.

'The most successful to date have been the Unifonn Law on Bills of
Exchange and Promissory Notes and the Unifonn Law on Cheques, which
were adopted by the League of Nations in 1930 and 1931. A more recent
effort is the United Nations Convention on International Bills of Exchange
and International Promissory Notes, which was prepared by UNCITRAL
and adopted by the General Assembly in 1988. The UNCITRAL Conven
tion is designed for optional use in international trade (for infonnation on
that Convention see explanatory note in AlCN.9/386). To complement
t\lese intergovernmental efforts, the International Chamber of Commerce
has fonnulated the Unifonn Rules for Collections (lCC Publication No.
322), which have been adopted by banks in over 130 States and territories
to govern the means by which banks collect drafts internationally. The
Unifonn Rules for Collections are under revision at the time of writing.

8. The situation began to change in 1975 when the first
international inter-bank computer-to-computer message
system came into service. Concurrently, electronic funds
transfer systems for business or consumer use were
beginning to appear in a number of countries. Since it was
not clear whether the rules governing paper-based funds
transfers should or would be applied to electronic funds
transfers in whole or in part, UNCITRAL's first effort was
to prepare the UNCITRAL Legal Guide on Electronic
Funds Transfers (A/CN.9/SER.B/l, United Nations publi
cation, Sales No. E.87.V.9). The Legal Guide explored the
legal issues that would have to be faced in moving from a
paper-based to an electronic funds transfer system. Since
the focus of the Legal Guide was on the impact of the shift
from paper to electronics, it discussed both debit and credit
transfers.

9. When UNCITRAL authorized the publication of the
Legal Guide in 1986, it also decided to prepare model legal
rules so as to "influence the development of" national prac
tices and laws governing the newly developing means of
making funds transfers. Subsequently, it was decided that
the model legal rules should be adopted in the form of a
model law, and that the model law should be drafted with
a view to its adoption by States.

Ill. SCOPE OF APPLICAnON

A. Categories of transactions covered
by Model Law

10. As indicated by its title, and in contrast to the Legal
Guide, the Model Law applies to credit transfers. It does
not apply to debit transfers, even when made in electronic
form. The Model Law is not restricted to credit transfers
made by computer-to-computer or other electronic tech
niques, even though it was the explosive growth of elec
tronic credit transfer systems that brought about the need
for the Model Law. Many credit transfers, both domestic
and international, begin with a paper-based payment order
from the originator to its bank to be followed by an inter
bank payment order in electronic form. Definition of an
electronic credit transfer would, therefore, be difficult and
unproductive. The appropriate solution for only a few legal
issues seemed to depend on whether a payment order was
in electronic or paper-based form. Appropriate rules have
been drafted for those situations.

11. While many credit transfers require the services of
only the originator's bank and the beneficiary's bank, other
credit transfers require the services of one or more inter
mediary banks. In such a case the credit transfer is initiated
by a payment order issued by the originator to the origina
tor's bank, followed by payment orders from the origina
tor's bank to the intermediary bank and from the interme
diary bank to the beneficiary's bank. The credit transfer
also requires payment by each of the three senders to its
receiving bank. As expressed in article 2(a), a credit trans
fer, and therefore the transaction subject to the Model Law,
includes the entire "series of operations, beginning with the
originator's payment order, made for the purpose of placing
funds at the disposal of a beneficiary".
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12. The Model Law is by its own terms restricted to
international credit transfers. In part that decision was taken
in recognition of the fact that UNCITRAL was created to
unify the law governing international trade. An additional
reason was that, while all countries face essentially the
same legal and practical problems in implementing interna
tional credit transfers, the circumstances in which domestic
credit transfers are carried out vary significantly.

13. The criteria set out in article I to determine whether
a credit transfer is international, and therefore subject to the
Model Law, is whether any sending bank and any receiving
bank in the credit transfer are in different States. Once
there is a sending and a receiving bank in different States,
every aspect of the credit transfer is within the scope of the
Model Law.

14. Although the means of making domestic credit trans
fers in some countries vary significantly from the means
used for international credit transfers, the Commission
recognized that none of the substantive rules in the Model
Law were appropriate only for international credit trans
fers. Therefore, some States might wish to adopt the Model
Law to govern their domestic credit transfers as well as
their international credit transfers, thereby assuring unity of
the law. All that would be necessary would be to change
the scope of application in article 1.

15. Credit transfers may be made by individuals for per
sonal reasons as well as by businesses for commercial
reasons. Some countries have special consumer protection
laws that govern certain aspects of a credit transfer. The
footnote to article 1 recognizes that any such consumer
protection law may take precedence over the provisions in
the Model Law. If an individual is an originator or a bene
ficiary of a credit transfer, its rights and obligations would
be governed by the Model Law, subject to any consumer
protection law that might be applicable.

B. Portions of an -international
credit transfer

16. Once it was decided that the Model Law should be
drafted to apply to the entire "series of operations ... made
for the purpose of placing funds at the disposal of a bene
ficiary", and not just to the payment order that passed
from a bank in one country to a bank in another country,
it was necessary to decide whether every aspect of a given
international credit transfer should be subject to the Model
Law as enacted in a given country. It was recognized by all
concerned that such a result would be desirable, since it
would ensure the application of a single legal regime to the
entire credit transfer. At one stage a proposal was made
that a rule to that effect should be included in the Model
Law. UNCITRAL decided that such a rule, although
desirable in the abstract, was neither technically nor politi
cally feasible. Therefore, it was accepted by UNCITRAL
that each of the operations carried out in the credit transfer
would be subject to the law applicable to that operation. It
was hoped, of course, that the Model Law would be widely
adopted so that the different operations in a given credit
transfer would be subject to a consistent legal regime.

17. Throughout the period that the Model Law was in
preparation, UNCITRAL implemented its decision that
each of the operations carried out in the credit transfer
would be subject to the law applicable to that operation by
means of an article on conflict of laws. That article allowed
the parties to choose the law applicable to their relation
ship. Such a choice would probably be included in an
agreement that pre-existed the credit transfer in question.
In the absence of an agreement, the law of the State of the
receiving bank would apply to the rights and obligations
arising out of the payment order sent to that bank.

18. At the 1992 session of the Commission when the
Model Law was adopted, it was decided to delete the con
flict-of-laws provision from the Model Law proper. How
ever, the article was included in a footnote to chapter I of
the Model Law "for States that might wish to adopt it".

IV. EXTENT TO WHICH MODEL LAW
IS MANDATORY

19. Article 4 provides that "Except as otherwise provided
in this law, the rights and obligations of parties to a credit
transfer may be varied by their agreement." This simple
sentence embodies three propositions:

(a) In principle, the Model Law is not mandatory law.
The parties to a credit transfer may vary their rights and
obligations by agreement;

(b) The agreement must be between the parties whose
rights and obligations are affected. That means, for
example, that the agreement of a group of banks in regard
to the transactions between them could modify the rights
and obligations of those banks as they are set out in the
Model Law. However, the agreement would have no effect
on the rights and obligations of their customers, unless the
customers had also agreed to such a modification of their
rights and obligations. This rule is somewhat modified in
articles 12(9) and 14(6), both of which provide that specific
paragraphs in the Model Law governing the means of
making a refund under certain limited circumstances "do
not apply to a bank if they would affect the bank's rights
or obligations under any agreement or any rule of a funds
transfer system";

(c) Certain rights and obligations of the parties may
not be varied by agreement, or may be varied only to a
limited extent or under limited circumstances. Examples
are to be found in articles 5(3), 14(2) and 17(7).

V. SALIENT FEATURES OF THE MODEL LAW

A. Obligations of sender of payment order

20. The sender of a payment o~der may be the originator
of the credit transfer, since the originator sends a payment
order to the originator's bank, or it may be a bank, since
every bank in the credit transfer chain, except the bene
ficiary's bank, must send its own payment order to the next
bank in the credit transfer chain.

21. Article 5(6) sets out the one real obligation of a sen
der, Le., "to pay the receiving bank for the payment order
when the receiving bank accepts it". There is a special rule



248 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

for payment orders that contain a future execution date; in
that case the obligation to pay arises when the receiving
bank accepts the payment order, "but payment is not due
until the beginning of the execution period".

22. But what if there is a question as to whether the
payment order was really sent by the person who is indi
cated as being the sender? In the case of a paper-based
payment order the problem would arise as the result of an
alleged forged signature of the purported sender. In an
electronic payment order, an unauthorized person may
have sent the message but the authentication by code,
encryption or the like would be accurate.

23. The Model Law answers the question in three steps.
The first step is described in article 5(1): "A sender is
bound by a payment order ... if it was issued by the sender
or by another person who had the authority to bind the
sender." The question as to whether the other person did in
fact and in law have the authority to bind the sender is left
to the appropriate legal rules outside the Model Law.

24. The second step described in article 5(2) is the most
important:

"When a payment order ... is subject to authentication
[by agreement between the sender and the receiving
bank], a purported sender ... is ... bound if

(a) the authentication is in the circumstances a com
mercially reasonable method of security against unau
thorized payment orders, and

(b) the receiving bank complied with the authenti-
cation." .

25. The assumption is that, in the case of an electronic
payment order, the receiving bank determines the authen
tication procedures it is prepared to implement. Therefore,
the bank bears all the risk of an unauthorized payment
order when the authentication procedures are not at a mini
mum "commercially reasonable". The determination of
what is commercially reasonable will vary from time to
time and from place to place depending on the technology
available, the cost of implementing the technology in com
parison with the risk and such other factors as may be
applicable at the time. Article 5(3) goes on to say that
article 5(2) states an obligation that the receiving bank
cannot avoid by agreement to the contrary. Article 5(2)
does not apply, however, when the authentication proce
dure is "a mere comparison of signature", in which case the
otherwise applicable law on the consequences of acting on
a forged signature must be applied.

26. If the authentication procedure was commercially
reasonable and the bank followed the procedure, the pur
ported sender is bound by the payment order. This reflects
two judgements. The first is that the bank has no means to
distinguish the authorized use of the authentication from
the unauthorized use of the authentication. Banks would be
unable to offer electronic credit transfers at an acceptable
price if they bore the risk that payment orders that were
properly authenticated were nevertheless unauthorized. The
second is the judgement that if the authentication procedure
is commercially reasonable and the bank can show that it

followed the procedure, the chances are that it was the
sender's fault that someone unauthorized learned how to
authenticate the payment order.

27. That introduces the third step in the analysis as de
scribed in article 5(4). The sender or the receiving bank, as
the case may be, would be responsible for any unautho
rized payment order that could be shown to have been sent
as a result of the fault of that party. For the rule as to who
bears the burden of proof, see article 5(4).

B. Sender's payment to receiving bank

28. It happens, particularly in transfers by individuals,
that an originator does not have an account with the ori
ginator's bank and that it pays the amount of the credit
transfer plus the applicable fees to the originator's bank in
cash. However, in most cases the originator, i.e., the sender,
will have an account with the originator's bank, i.e., the
receiving bank. It also often happens that a sending bank
will have an account with the receiving bank. In any such
case, payment to the receiving bank will normally be made
by a debit to the account of the sender held by the receiving
bank. Since the receiving bank is in a position to determine
whether there is a sufficient credit balance in the account,
or whether it is willing to extend credit to the sender to the
extent of the resulting debit balance, article 6(a) provides
that payment is made when the debit is made.

29. The reverse situation may also occur, that is, that the
receiving bank maintains an account with the sending bank.
Alternatively, both the sending bank and the receiving bank
may maintain accounts with a third bank. Then the sending
bank can pay the receiving bank by crediting the receiving
bank's account or by instructing the third bank to credit the
receiving bank's account, as the case may be. The result in
either of those two situations is that the credit balance of
the receiving bank with the sending bank or with the third
bank is increased, with a concurrently larger credit risk.
Normally that would be acceptable to the receiving bank.
However, on occasion the credit balance, and the resulting
credit risk, may be more than the receiving bank was
willing to have with the sending bank or the third bank.
Therefore, the Model Law provides in article 6(b)(i) and (ii)
that payment takes place when the credit "is used [by the
receiving bank] or, if not used, on the banking day follow
ing the day on which the credit is available for use and the
receiving bank learns of that fact". In other words, if the
receiving bank does not use the credit and does not wish to
bear the credit risk, it has a short period of time to notify
the sending bank that the payment is not acceptable to it.

30. When the third bank at which the receiving bank
maintains an account is a central bank, whether the central
bank of its country or of another country, there is no credit
risk (at least when the credit is in the currency of the cen
tral bank). Therefore, article 6(b)(iii) says that the payment
has been made "when final settlement is made in favour of
the receiving bank".

31. A fourth principal means of paying the receiving
bank is to net the obligation of the sending bank with other
obligations arising out of other payment orders. The netting
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may be pursuant to a bilateral netting agreement between
the two banks. The netting may also be pursuant to "the
rules of a funds transfer system that provides for the settle
ment of obligations among participants either bilaterally or
multilaterally". If netting takes place under any of these
circumstances, article 6(b)(iv) provides that payment to the
various receiving banks for each of the individual payment
orders occurs "when final settlement is made in favour of
the receiving bank in accordance with" the agreement or
the rules.

32. A caveat should be entered at this point. Netting and
the consequences of netting in case of the insolvency of
one of the parties is a controversial matter. It is the subject
of continuing study at the Bank for International Settle
ments. The Model Law does not take a position as to
whether a netting agreement is valid or effective under the
applicable law. All it does is to provide when a sending
bank pays the receiving bank for an individual payment
order where there is a valid netting agreement.

C. Obligations of receiving bank

33. The obligations of a receiving bank are divided into
the obligations that are part of a successful credit transfer
and the obligations that arise when something goes wrong.
Most payment orders that are received by a bank are exe
cuted promptly and the credit transfer is completed
successfully. In a real sense, a receiving bank in such a
credit transfer never has an unexecuted obligation in regard
to the payment order.

34. The Model Law provides in articles 8(2) and 10(1)
the obligations of a receiving bank to execute a payment
order that it "accepts". The obligation of a receiving bank
other than the beneficiary's bank is to issue a payment
order that will properly implement the payment order
received. The obligation of the beneficiary's bank is to
place the funds at the disposal of the beneficiary. Until the
receiving bank "accepts" the payment order, it has no obli
gation to execute it. The rules as to when a receiving bank
accepts a payment order are in articles 7(2) and 9(1).

35. In most cases a receiving bank that is not the bene
ficiary's bank accepts a payment order when it issues its
own payment order intended to carry out the payment order
received. A beneficiary's bank accepts a payment order
when it credits the account of the beneficiary. In those two
situations the receiving bank, whether it is or is not the
beneficiary's bank, undertakes its primary obligation and
discharges that obligation by the same act. However, a
receiving bank may accept a payment order in some other
way before it executes the payment order received.

36. Some funds transfer systems have a rule that a re
ceiving bank is required to execute all payment orders it
receives from another member of the funds transfer system.
The Model Law provides that in such a case the receiving
bank accepts the payment order when it receives it.

37. A receiving bank that debits the account of the sender
as the means of receiving payment or that notifies the sen
der that it accepts the payment order, accepts the payment
order when it debits the account or gives the notice.

38. A final method of accepting a payment order de
serves special attention. The philosophy of the Model Law
is t~at a bank. that ~eceives a payment order and payment
for It must either Implement the payment order or give
notice of rejection. If the receiving bank does neither within
the required time, the receiving bank is deemed to have
accepted the payment order and the associated obligations.
Article 11 provides that normally the receiving bank must
exe~ute the payment order by the banking day after it is
received and for value as of the day of receipt.

39. The receiving bank also has obligations when some
thing goes wrong. Some payment orders, or would-be pay
ment orders, are defective. A message received may con
tain insufficient data to be a payment order or, being a
payment order, it cannot be executed because of insuffi
cient data. For example, a payment order that expresses the
amount of money to be transferred in two different ways,
such as in words and in figures, may indicate the amount
in an inconsistent manner. The same thing may occur in
identifying the beneficiary, for example, by name and by
account number. Where there is insufficient data, the re
ceiving bank is obligated to notify the sender of the
problem. Where there is an inconsistency in the data and
the receiving bank detects the inconsistency, the receiving
bank is also obligated to notify the sender. .

40. Other obligations may arise after the receiving bank
has issued its own conforming payment order. Completion
of an international credit transfer may be delayed and
neither the originator nor the beneficiary knows what has
happened. To help in such situations article 13 provides
that each receiving bank is requested to assist the originator
and to seek the assistance of the next receiving bank to
complete the banking procedures of the credit transfer.

41. If the credit transfer is not completed, article 14(1)
provides that "the originator's bank is obligated to refund
to the originator any payment received from it, with interest
from the day of payment to the day of refund." The origi
nator's bank can in turn recover what it paid to its receiving
bank, with interest, and that bank can recover from its
receiving bank. The chain of responsibility for refunding
stops at the bank that is unable to complete the credit trans
fer.

42. In practice, the chain of refunds may stop one bank
before the bank unable to complete the credit transfer. A
credit transfer may fail because a receiving bank becomes
insolvent before it executes the payment order it has re
ceived, or because the State has issued an embargo on
transfers of the type in question or because of war or un
settled conditions in the receiving bank's country. In those
cases the same events that cause the credit transfer to fail
may make it impossible for the bank to refund to its send
ing bank. Sometimes it is evident that use of a particular
bank or of banks in a particular country would be risky. In
such a situation a bank, and particularly an originator's
bank, may refuse to accept the payment order unless it is
directed by its sender to use a particular intermediary bank
to complete the credit transfer. Where a receiving bank is
directed to use a particular intermediary bank and it is
unable to obtain a refund from the intermediary bank be
cause that bank has suspended payment or is prevented by
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law from making the refund, the receiving bank is not re
quired to make a refund to its sender. However, in order to
be sure that such special situations are not used as a pretext
to undermine the obligation to refund, a receiving bank that
systematically seeks directions from its senders as to the
intermediary banks to be used in credit transfers remains
obligated to refund in all cases.

D. Bank's liability for failure to perform
one of its obligations

43. It has already been noted that the originator's bank
must refund to the originator the amount of the transfer
plus interest if the credit transfer is not completed. That so
called "money-back guarantee" is, however, in the nature
of restitution and is not in the nature of liability for failure
to perform an obligation.

44. Upon closer analysis of the credit transfer transaction,
it becomes clear that, if the credit transfer is completed, the
only kind of failure by a bank that could occur is one that
results in a delay in completion of the credit transfer. No
matter which receiving bank causes the delay, the origina
tor's account would be debited at the time expected, but the
beneficiary's account would be credited later than expected.
Therefore, the Model Law takes the position in article 17(1)
that the liability of the receiving bank in delay runs to the
beneficiary. That position is taken even though the benefi
ciary does not have a contractual relationship with any bank
in the credit transfer chain other than the beneficiary's bank.

45. The liability of the bank for causing delay is to pay
interest. It is current practice in many credit transfer
arrangements for a bank that delays implementing a pay
ment order received to issue its payment order for the
amount of the transfer plus the appropriate amount of in
terest for the delay. If the bank does so, its receiving bank is
obligated to pass on that interest to the beneficiary. Since
the delaying bank has acted in a manner calculated to com
pensate the beneficiary, the delaying bank is discharged of
its liability. If the interest is not passed on to the beneficiary
as contemplated by article 17, the beneficiary has a direct
right to recover the interest from the bank that holds it.

46. If the purpose of the credit transfer was to discharge
an obligation owed by the originator to the beneficiary, the
beneficiary may have recovered interest from the originator
for delay in discharging that obligation. In such a case
article 17(3) permits the originator, rather than the benefi
ciary, to recover interest from the delaying bank.

47. With one exception, the remedy of recovery of inter
est stated in article 17 is the exclusive remedy available to
the originator or the beneficiary. No other remedy that may
exist under other doctrines of law is permitted. According
to article 18 the one exception is when the failure to exe
cute the payment order, or to execute it properly, occurred

"(a) with the specific intent to cause loss, or (b) recklessly
and with actual knowledge that loss would be likely to
result". In those unusual circumstances of egregious be
haviour on the part of the bank, recovery may be based on
whatever doctrines of law may be available in the legal
system outside the Model Law.

E. Completion of credit transfer and
its consequences

48. According to article 19(1), "a credit transfer is com
pleted when the beneficiary's bank accepts a payment or
der for the benefit of the beneficiary". At that point the
banking system has completed its obligations to the origi
nator. The beneficiary's bank's subsequent failure to act
properly, if that should occur, is the beneficiary's concern.
It is not covered by the Model Law but is left to the law
otherwise regulating the account relationship.

49. Article 19(1) further provides that, "when the credit
transfer is completed, the beneficiary's bank becomes in
debted to the beneficiary to the extent of the payment order
accepted by it". The Model Law does not enter into the
question as to when the beneficiary's bank must credit the
beneficiary's account or when it must make the funds
available. Those are matters to be governed by the other
wise applicable law governing the account relationship,
including any contractual arrangements between the bene
ficiary and the beneficiary's bank.

50. In many credit transfers the originator and the bene
ficiary are the same person; the bank customer is merely
shifting its funds from one bank to another. In such a case
completion of the credit transfer obviously does not change
the legal relationship between the originator and the bene
ficiary. Completion of the credit transfer changes only the
relationships between the customer as originator and the
originator's bank and between the customer as beneficiary
and the beneficiary's bank.

51. Other credit transfers are for the purpose of dis
charging an obligation due from the originator to the bene
ficiary. Many delegates to UNCITRAL thought that the
Model Law should provide that completion of the credit
transfer would discharge the obligation to the extent that
the obligation would be discharged by payment of the same
amount in cash. Other delegates did not think the Model
Law should contain such a rule, either because they did not
believe that a rule on discharge of an obligation arising out
of contract or otherwise should be included in a law on the
banking transaction or because they did not believe that the
rule proposed was correct. The position finally taken in
UNCITRAL was to include the rule in a footnote to article
19 "for States that may wish to adopt it".

Further information about the Model Law may be obtained
from the UNCITRAL secretariat.
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INTRODUCTION

1. The United Nations Convention on International
Bills of Exchange and International Promissory Notes is
the culmination of over 15 years of work by UNCITRAL.
It was adopted by the General Assembly of the United
Nations under recommendation of the Sixth (Legal) Com
mittee on 9 December 1988.

2. The Convention presents, for optional use in interna
tional transactions, a modern, comprehensive set of rules
for international bills of exchange and international promis
sory notes that satisfy its requisites of form. The text of the
Convention reflects a deliberate policy to minimize depar
tures from the content of the two existing principal legal
systems, preserving, where possible, the rules on which
those systems concur. Where conflicts exist, requiring
selection of one system's rule or a compromise solution,
the Convention introduces a number of novel provisions.
Another group of new rules are the result of special efforts
to have the Convention respond to modern commercial
needs and banking and financial market practices.

3. The Convention is divided into nine chapters. Chapter
one deals with the sphere of application of the Convention
and the form of the instrument covered by it. Chapter two
contains definitions and other general provisions, including
rules on the interpretation of various formal requirements.

*This note has been prepared by the secretariat of the United Nations
Commission on International Trade Law (UNCITRAL) for information
purposes only; it is not an official commentary on the Convention. Com
mentaries prepared by the secretariat on earlier drafts of the Convention
appear in AJCN.9/2l3 (reproduced in United Nations Commission on
International Trade Law: Yearbook, vol. XIII: 1982, part two, n, A,4) and
AlCN.9/67 (reproduced in United Nations Commission on International
Trade Law: Yearbook, vol. 111: 1972, part two, n,l).

Chapter three addresses questions relating to the transfer of
an instrument. The fourth chapter covers the rights and
liabilities of parties to, and holders of, an instrument. The
fifth chapter addresses issues relating to presentment of an
instrument, dishonour by non-acceptance or non-payment,
and the conditions precedent to parties' rights of recourse.
The sixth chapter deals with the discharge of liability on an
instrument. Chapters seven and eight deal with lost instru
ments and limitation of actions (prescription). Lastly, the
final provisions are found in chapter nine.

I. BACKGROUND TO THE CONVENTION

4. The United Nations Convention on International Bills
of Exchange and International Promissory Notes is the
result of a movement to establish a modern, self-contained
international legal regime that would apply worldwide.

5. At its very first session held in 1968, UNCITRAL
decided that, along with international sale of goods and
international commercial'arbitration, international pay
ments should be given priority in its programme of future
work. It was thought to be necessary to support the con
tinued use of bills of exchange and promissory notes for
international payments despite the emergence of new pay
ment mechanisms. The new practices and techniques, it
was thought, would not displace the more conventional
usages, especially in the important role of financing inter
national transactions.

6. From the outset the work undertaken by UNCITRAL
in this area consisted of finding ways to overcome the great
many disparities between the various negotiable instruments
laws of the world. Previous attempts at unifying the law of
negotiable instruments had brought results only in a limited
region or among countries of the same legal tradition. For
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instance, the efforts undertaken at The Hague in 1910 and
1912 and under the League of Nations in 1930 and 1931,
culminating in the adoption of the Geneva Uniform Laws
for Bills of Exchange, Promissory Notes and Cheques had
resulted in the harmonization of the negotiable instruments
laws of only part of the civil law world and, on the com
mon-law side, a similar harmonization had flowed from the
issuance of the Bills of Exchange Act 1882 of the United
Kingdom, on which the United States Negotiable Instru
ments Law (superseded by article 3 of the Uniform Com
mercial Code) and the various Bills of Exchange Acts of
the Commonwealth countries had been modelled. But not
withstanding these influences, considerable variation exists
in the case law and commercial practice even among coun
tries of the same legal tradition.

7. The first step taken by UNCITRAL was to consult
with UNIDROIT which had previously addressed the sub
ject of unification of the law relating to negotiable instru
ments. At the request of the Commission, UNIDROIT pre
pared a preliminary report on the possibilities of extending
the unification of the law of bills of exchange and cheques.
In the light of this report the Commission considered three
possible methods of promoting unification. These were
firstly, encouraging a wider acceptance of the Geneva
Conventions of 1930 and 1931; secondly, revising the
Geneva Conventions of 1930 and 1931 with a view to
making them more acceptable to countries following the
Anglo-American system; and, lastly, creating a new nego
tiable instruments law. The discussions showed that the
method most likely to succeed would be the creation of a
new negotiable instruments law. It was felt that merely
revising the Geneva Conventions would not make them
acceptable to common-law States.

8. Before resolving to begin the preparation of a new
negotiable instruments law the Commission decided to
conduct an extensive inquiry to obtain the views and sug
gestions of Governments, banks and trading institutions.
The Commission prepared and distributed an elaborate
questionnaire and analysed the replies given by respondents
regarding the present methods and practice for making and
receiving international payments, the problems encountered
in settling international transactions by means of negotiable
instruments and the possible extent of new uniform law.
From this analysis it became clear that the only viable
approach would be to prepare a new set of rules that would
be applicable to a special negotiable instrument for optional
use in international transactions.

9. The secretariat of UNCITRAL first prepared a draft
Uniform Law on International Bills of Exchange and a
Commentary. The draft was later extended to include inter
national promissory notes. The draft was revised over 14
sessions of the Working Group on International Negotiable
Instruments and 3 sessions of the Commission itself. At the
fifth session of the Working Group it was decided to set
forth the new provisions in the form of a convention rather
than a uniform law.

10. The Convention as adopted aims at facilitating inter
national trade and finance. Throughout the legislative pro
cess, attention was constantly given to the comments and

observations of Governments, banks, trading and other
interested circles.

11. The Convention does not purport to replace existing
domestic legislation. It presents for optional use in interna
tional transactions a comprehensive body of rules that are
theoretically and practically sound, being derived from a
coherent set of principles fundamental to all known laws
governing bills of exchange and promissory notes.

11. SALIENT FEATURES OF THE CONVENTION

A. Scope of application and form
of the instrument

12. The Convention applies only to international bills of
exchange and international promissory notes when they
comply with certain requisites of form. In particular, the
Convention applies only to international instruments that
bear in both their heading and their text the words "Inter
national bill of exchange (UNCITRAL Convention)" or
"International promissory note (UNCITRAL Convention)".
The use of an instrument governed by the Convention is
thus entirely optional. Ratification or accession by a State
does not subject all international instruments issued in that
State to the legal regime of the Convention but merely
opens the door for bankers· and merchants to opt for this
new legal regime if they deem it preferable in their profes
sional judgement.

13. The Convention provides its own definitions of the
terms "bill of exchange" and "promissory note" and expli
citly states the conditions on which a bill of exchange or
promissory note is considered to be international. Accord
ing to the Convention, a bill of exchange is a written instru
ment which: (a) contains an unconditional order whereby
the drawer directs the drawee to pay a definite sum of
money to the payee or to its order; (b) is payable on demand
or at a definite time; (c) is dated; and (d) is signed by the
drawer. A promissory note is a written instrument which:
(a) contains an unconditional promise whereby the maker
undertakes to pay a definite sum of money to the payee or
to its order; (b) is payable on demand or at a definite time;
(c) is dated; (d) is signed by the maker.

14. In order to qualify as an international bill under the
Convention a bill of exchange must specify at least two of
the places listed in article 2(1) of the Convention, and any
two so specified places must be situated in different States.
The places listed are: the place where the bill is drawn, the
place indicated next to the signature of the drawer, the
place indicated next to the name of the drawee, the place
indicated next to the name of the payee, and the place of
payment. In its turn an international promissory note must
specify at least two of the places listed in article 2(2) of the
Convention, whereby any two so specified places must be
situated in different States. The places listed are: the place
where the note is made, the place indicated next to the
signature of the maker, the place indicated next to the name
of the payee, and the place of payment.

15. There is one last requirement that an instrument ful
filling the above criteria must meet in order to qualify as an
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international instrument under the Convention: a certain
place of importance situated in a State that is a party to the
Convention must also be specified in the instrument. In the
case of a bill of exchange, this will either be the place of
drawing or the place of payment. In the case of a promis
sory note, this will be the place of payment. A State may
however declare, in becoming a party to the Convention,
that its courts will apply the Convention only if both the
place indicated in the instrument where the bill is drawn, or
the note is made, and the place of payment indicated in the
instrument are situated in contracting States. This is the
only reservation permitted under the Convention.

16. The legal rules provided by the Convention will apply
even where there has been an incorrect or false statement
in respect of a place indicated in an instrument. This rule
continues the common policy of domestic bills of exchange
laws to the effect that instruments are to be judged only by
their texts-the material appearing on their faces. It may
also be justified on the pragmatic ground that to have pro
vided otherwise could have cast doubts on the applicability
of the rules and eventually impaired the free circulation
of international bills and notes. The Convention leaves to
domestic laws the question of sanctions that may be im
posed where such a false or incorrect statement has been
made in an instrument.

17. Following the trend established by some domestic
legal systems, the Convention does not allow negotiable
instruments to be drawn on two or more drawees or to be
issued payable to bearer. Neither restriction is significant in
practice: nothing prevents a payee or 'special endorsee from
making an instrument covered by the Convention payable
to bearer by endorsing it in blank; and multiple-drawee
instruments have proved to be quite rare and a source of
confusion when they do occur.

18. The United Nations Convention on International
Bills of Exchange and International Promissory Notes does
not address international cheques. These have been the
subject of a parallel project by UNCITRAL, the latest result
of which is a draft Convention. The decision to draw up the
uniform rules on international bills of exchange and inter
national promissory notes and the uniform rules on interna
tional cheques as separate legal texts and not as a consoli
dated text was taken mainly to accommodate the civil law
jurisdictions which have traditionally considered bills of
exchange and cheques as separate instruments fulfilling
separate functions. Work on the draft Convention on Inter
national Cheques was suspended in 1984, partly due to the
fact that cheques were seen to play a less important role in
international payments.

B. Interpretation of the Convention

19. An international body of rules aiming at the unifica
tion of a certain field of law can fulfil its ultimate purpose
only if it is interpreted in a sensible and consistent manner
by all legal systems applying it. Like many other interna
tional legal texts, the Convention requires courts that inter
pret it to have regard for its international character and for
the need to promote uniformity in its application and the
observance of good faith in international transactions.

20. The goal of uniform interpretation is furthered by a
scheme called CLOUT (Case law on UNCITRAL texts)
under which the Secretariat publishes abstracts of court
decisions or arbitral awards that apply any of the Conven
tions or Model Laws that emanate from the work of
UNCITRAL.

C. The concepts of "holder" and
"protected holder"

21. In its desire to win commercial acceptance and free
circulation of its instruments in international commerce, the
Convention firmly upholds the principle of negotiability.

22. When dealing with the rights of the holder of an
instrument and the limitations of those rights by the claims
and defences of others, the drafters of the Convention were
obliged to make a selection between the radically distinct,
and yet justifiable, approaches of the civil and common
law systems. The solution chosen was a pragmatic two-tier
system that distinguishes between a mere holder and a
"protected holder". The rights of the protected holder are
freed from the claims and defences of other persons to a
greater extent than are the rights vested in the ordinary
holder.

23. The solution, although similar in technique to the
scheme found in common law jurisdictions, is in fact a
compromise since it borrows from both the civil and com
mon law approaches. For instance, under the Convention,
a person is not prevented from becoming a holder by the
fact that the instrument was obtained under circumstances,
including incapacity or fraud, duress or mistake of any
kind, that would give rise to a claim to, or a defence against
liability on, the instrument. That regime resembles the civil
law much more than the common law on the issue. Perhaps
most important, a person who is in possession of an instru
ment as an endorsee, or on which the last endorsement is
in blank, and on which there appears an uninterrupted series
of endorsements, can be awarded the protected holder status
even though any endorsement appearing on the instrument
was forged or signed by an agent without authority.

24. The Convention enlarges the protection of protected
holders by omitting any requirement that a protected holder
has given value for the instrument. Furthermore, the test
that one must meet in order to attain the protected holder
status is easily passed, and every holder is presumed to be
a protected holder unless the contrary is proved.

25. Although not so well protected as a protected holder,
a mere holder is not totally unprotected from adverse
claims and defences. The holder in fact derives an appre
ciable degree of protection from the rules contained in the
Convention that allow certain types of claims or defences
only if the holder had knowledge of them or if it was in
volved in a fraud or theft concerning the instrument.

26. Under the Convention, the transfer of an instrument
by a protected holder vests in any subsequent holder the
rights to and on the instrument that the protected holder
had. This so-called "shelter rule" again favours the negoti
ability of instruments. Its main value is to the protected



254 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

holder as transferor since it preserves the value it invested
in taking the instrument in the first place. It is not possible,
however, for a holder who is not entitled to any protection
to simply "wash" an instrument by transferring it to a pro
tected holder and then taking it back.

D. Transfer warranties

27. Article 45 of the Convention brings light to an area
that is dealt with in different ways in the existing principal .
legal systems. Moreover, it brings into the realm of nego
tiable instruments law a principle that is left to the general
law of sales or contracts in civil law jurisdictions.

28. The rule provides that, unless otherwise agreed, a
person who transfers an instrument, by endorsement and
delivery or by mere delivery, makes certain implied repre
sentations concerning the quality of the instrument and its
lack of knowledge of any fact which could impair the right
of the transferee to payment of the instrument against the
primary obligor upon it. These representations as to quality
consist of a warranty that the instrument does not bear any
forged or unauthorized signature, and has not been mate
rially altered. Liability of the transferor under the article is
incurred only if the transferee took the instrument without
knowledge of the matter giving rise to such liability.

29. The liability provided for here is in part weaker and
in part stronger than the one incurred by an endorser. It is
weaker in that it does not guarantee payment of the instru
ment and is available only for the benefit of the immediate
transferee; it is stronger in that a transferee may recover,
even before maturity, the amount paid by it to the transfe
ror, independently of any presentment, dishonour or protest.

E. Guarantees and avals

30. The provisions of the Convention dealing with the
liability of the guarantor comprise one of the most attrac
tive features of the text. The Convention subtly recognizes
both the aval, or the Geneva type of guarantee, and the
other, weaker type of guarantee known in common law
jurisdictions.

31. Article 46 of the Convention provides that payment
of an instrument may be guaranteed either before or after
acceptance, as to the whole or part of its amount, for the
account of a party or the drawee. A guarantee may be given
by any person, who mayor may not already be a party. A
guarantee is expressed by the words "guaranteed", "aval",
"good as aval" or words of similar import, accompanied by
the signature of the guarantor, or effected by a signature
alone on the front of an instrument. In fact, any signature
alone on the front of an instrument, other than that of the
maker, the drawer or the drawee, is a guarantee. The words
by which a guarantee is expressed determine the nature of
the obligation undertaken by the guarantor. In the absence
of some notation specifying the party for whom a guaran
tee is given, the rules of the Convention interpret it as a
guarantee for the drawee, acceptor or maker.

32. The crucial difference between the two types of
guarantees recognized by the Convention ultimately lies in

the defences that a guarantor may set up against a holder or
a protected holder. They differ, depending upon the words
u~ed to express the guarantee (Le. "guaranteed" produces a
different result than "aval") and whether the guarantor is
a financial institution. A guarantor that is a bank or other
financial institution and which expresses its guarantee by a
signature alone is considered to have contracted the stronger
type of guarantee or "aval"; a guarantor that is not a bank
or other financial institution and which does the same
is considered to have contracted the weaker type of guaran
tee.

F. Other novel provisions of
practical importance

33. The Convention introduces a number of provisions
which ought to be of benefit in modem commercial prac
tic~. In this, the Convention reflects its recent development,
whtle many of the rules found in the negotiable instruments
laws of the world have not kept pace with changing
business practices. The following novel provisions are of
note.

1. Instruments with floating rates of interest

34. The Convention permits instruments to bear interest
at a variable rate without loss of negotiability. Where the
technique used is in accordance with the requirements of
the Convention, the sum payable is deemed to be a definite
sum despite the variable rate of interest. For the protection
of debtors, the Convention permits rates to vary only in
accordance with provisions stipulated in the instrument and
in relation to one or more reference rates published or
otherwise publicly available. As a further protection, the
reference may not be subject, directly or indirectly, to uni
lateral determination by a person who is named in the
instrument at the time the bill is drawn or the note is made,
unless the person is named only in the reference rate pro
visions. There may also be stipulated limits to the permis
sible variations in the interest rate.

2. Rates of exchange outside instrument

35. The Convention also permits reference to a rate of
foreign exchange outside an instrument, e.g. a bank ex
change rate in a particular place at a certain date, in cal
culating the amount payable under the instrument. Here as
well, the sum payable under an instrument is deemed to be
a definite sum even though the instrument states that it is
to be paid according to a rate of exchange indicated in the
instrument or to be determined as directed by the instru
ment.

3. Instruments payable in instalments

36. The Convention allows instruments that are subject
to it to be made payable by instalments at successive dates.
They may also contain an "acceleration clause", Le. a stipu
lation that upon default in payment of any instalment the
entire unpaid balance becomes immediately due.
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4. Instruments denominated and payable
in a monetary unit of account

37. The Convention creates a regime in which instru
ments may be made payable in units of value other than the
official currencies of nation States. This is accomplished by
the definition of the terms "money" and "currency", which,
in addition to referring to normal mediums of exchange
adopted by Governments as their official currency, include
a monetary unit of account which is established by an inter
governmental institution or by agreement between two or
more States, e.g. the Special Drawing Right (SDR) of the
International Monetary Fund, the European Currency Unit
(ECU) and the Unit of Account of the Preferential Trade
Area for Eastern and Southern African States (UAPTA).
The Convention also contains a useful new rule selecting a
currency of payment where the monetary unit of account in
which an instrument is payable is not transferable between
the person liable to pay the instrument and the person re
ceiving the payment.

5. Foreign currency obligations

38. The Convention attempts to avoid the controversies
that can arise with instruments drawn or made in a currency
other than that of the place where payment is to be made.
The text provides that, except for the cases where the
drawer or maker of an instrument has indicated that it must
be paid in a specified currency other than the currency in
which the sum payable is expressed, payment must be
made in the latter currency. Where applicable, this rule will
prevent a debtor from discharging its obligation by pay
ment in another currency, e.g. a local one. It should be of
assistance by providing greater certainty in cases involving
currency value fluctuations.

39. In an effort to avoid infringing on exchange control
regulations and other provisions relating to the protection of
the currency of a State, the Convention provides a number
of modifying rules to apply in exceptional circumstances.

6. Signature not in handwriting

40. Here as well the Convention attempts to adapt the
law to new technology by providing that the word "signa
ture" includes not only a handwritten signature, but also a
facsimile or an equivalent authentication effected by any
other means.

7. Rules on lost instruments

41. New rules are provided concerning lost instruments.
In particular, a party from whom payment of a lost instru
ment is claimed may require the person claiming payment
to give security in order to indemnify it for any loss which
it may suffer by reason of the subsequent payment of the
lost instrument.

8. Short form ofprotest

42. The Convention relaxes the highly precise rules
which are found in common law jurisdictions on protest. It
also provides new common rules for Geneva States that
lack regulation concerning the procedures for effecting
protest. Under the new regime, unless an instrument stipu
lates that protest must be made, protest may be replaced by
a declaration written on the instrument and signed and
dated by the drawee or the acceptor or the maker, or, in the
case of an instrument domiciled with a named person for
payment, by that named person. The declaration must be to
the effect that acceptance or payment is refused. The Con
vention also extends to four business days the period that
is usually allowed to make protest.

9. Uniform period of prescription

43. The Convention provides a single period of prescrip
tion or limitation of actions. It is set at four years for almost
all actions arising on an instrument under the Convention.
The only exception is that, where a party pays an instru
ment on which another was primarily liable, the party's
action for reimbursement (recourse) is barred after one
year.

10. Drawing of instruments "without recourse"

44. The Convention contains a rule that should facilitate
the practice of forfaiting. Under the new rule, the drawer of
a bill may exclude or limit its own liability for acceptance
or for payment by an express stipulation on the bill, e.g. by
drawing the bill "without recourse". This stipulation will be
effective only if another party is or becomes liable on the
bill.

G. Final clauses

45. The final clauses contain the usual provisions desig
nating the Secretary-General of the United Nations as
depositary for the Convention. The Convention was open
for signature until 30 June 1990 and remains subject to
ratification, acceptance or approval by the signatory States.
It is open for accession by all States which are not signa
tory States as from the date it was open for signature.
According to article 89(1), the Convention enters into force
on the first day of the month following the expiration of
12 months after the date of deposit of the tenth instrument
of ratification, acceptance, approval or accession.

46. The Arabic, Chinese, English, French, Russian and
Spanish texts of the Convention are equally authentic. The
final clauses also contain provisions dealing with the
implementation of the Convention in States having two or
more territorial units where different legal systems apply.

Further information about the Convention may be obtained
from the UNCITRAL secretariat.



VII. LIABILITY OF OPERATORS OF TRANSPORT TERMINALS

United Nations Convention on the Liability of Operators of Transport Terminals
in International Trade: note by the Secretariat*

(A/CN.9/385) [Original: English]

1. The United Nations Convention on the Liability of
Operators of Transport Terminals in International Trade
was adopted on 17 April 1991 and was opened for signa
ture on 19 April 1991 by a universal diplomatic conference
at Vienna. The Convention is based upon a draft prepared
by UNCITRAL and an earlier preliminary draft Conven
tion elaborated by UNIDROIT.

2. The Convention establishes a uniform legal regime
governing the liability of an operator of a transport terminal
(referred to herein also as "terminal operator" or "operator")
for loss of or damage to goods and for delay in handing
goods over. Terminal operators are commercial enterprises
that handle goods before, during or after the carriage of
goods. Their services may be contracted for by the con
signor, the carrier or the consignee. Typically, an operator
performs one or more of the following transport-related
operations: loading, unloading, storage, stowage, trimming,
dunnaging or lashing. The terms used in practice to refer to
such enterprises are varied and include, for example: ware
house, depot, storage, terminal, port, dock, stevedore, long
shoremen's or dockers' companies, railway station, or air
cargo terminal. The applicability of the Convention is
determined on the basis of the transport-related services
such enterprises perform, irrespective of the name or desig
nation of the enterprise.

A. Policies underlying the Convention

Need for mandatory liability rules

3. Under many national laws the parties are in principle
free to regulate by contract the liability of terminal opera
tors. Many operators take advantage of this freedom and
include in their general contract conditions clauses that
considerably limit their liability for the goods. In some
national laws the freedom of terminal operators to limit
their liability is subject to mandatory restrictions.

4. The limitations of liability found in general contract
conditions restrict, for example, the standard of care owed
by the operator, exclude or limit responsibility for acts
of employees or agents of the operator, place on the clai
mant the burden of proof of circumstances establishing the
operator's liability, stipulate short limitation periods for
actions against the operator, and set low financial limits of

* This note has been prepared by the secretariat of the United Nations
Commission on International Trade Law (UNCITRAL) for information
purposes; it is not an official commentary on the Convention.
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liability. The financial limits of liability are often so low
that for most types of goods the maximum recoverable
damages amount to a small fraction of the actual damage.

5. Such broad limitations and exclusions of liability give
rise to serious concerns. It is considered in principle unde
sirable to shift the risk of loss or damage from the terminal
operator, who is best placed to ensure the safety of goods,
to the cargo owner, who has limited influence on the causes
for loss or damage. Broad exclusions and limits of liability
are likely, over a longer period of time, to reduce the incen
tive for terminal operators to pay continuous attention to
working procedures designed to avoid loss or damage to
goods. Furthermore, since the cargo owner has limited
access to information about the origin of the damage,
placing on the cargo owner the burden of proving facts
establishing the operator's liability is seen as an improper
impediment to recovery of damages.

6. Those concerns may become even more serious when
transport-related services for a particular transport route are
provided by only one or a limited number of operators.

Gaps in liability regimes left by international
conventions

7. When the consignor hands over goods for carriage to
a terminal operator, the carrier's liability may not yet begin;
at the place of destination, the carrier's liability may end
when the carrier hands the goods over to a terminal opera
tor, which is usually before the goods are handed over to
the consignee or to the next carrier. While the carrier's
liability is through various transport conventions to a large
degree subject to harmonized and mandatory rules, there
may exist periods during which the goods in transit are not
subject to a mandatory regime. The negative consequences
of those gaps in the liability regime are serious because,
according to statistics, most cases of lost or damaged goods
occur not during the actual carriage but during transport
related operations before or after the carriage.

Need for harmonization and modernization

8. The rules in national legal systems governing the lia
bility of terminal operators differ widely, as to both their
source and content. The rules may be contained in civil or
commercial codes or in other bodies of law governing the
deposit or bailment of goods. As to the standard of liability,
in some legal systems the terminal operator is strictly liable
for the goods, and he can be exonerated only if certain
narrow exonerating circumstances are established. In other
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systems the operator is liable for negligence, Le. if he did
not take reasonable care of the goods. Further differences
concern the burden of proving the circumstances establish
ing the operator's liability. Under many systems a limited
quantum of evidence put forward by the claimant is suffi
cient to establish a presumption of the operator's liability,
and it is then up to the operator to prove exonerating cir
cumstances. There are, however, also legal systems in
which it is up to the claimant to prove circumstances
establishing the operator's liability. Disparities exist also in
respect of financial limits of liability. In some legal systems
the operator's liability is unlimited, while in others limits
are established. Further differences concern limitation
periods. In some legal systems these periods may be very
long. The disparities may be complicated by the fact that in
some legal systems operators are subject to different liabi
lity rules depending upon the nature of services rendered.
For example, storing goods in the operator's warehouse
and loading of goods into the vessel's hold may be subject
to different sets of rules.

9. Such disparity of laws causes problems in particular
to carriers and other users of transport-related services
who are in contact with tenninal operators in different
countries.

10. Furthennore, many national laws are not suited for
modern practices in transport terminals. For example,
national laws may not accommodate the use of containers
or computerized communication techniques or may not
deal adequately with the question of dangerous goods.

Consequences and benefits of the Convention

11. The Convention was prepared in order to eliminate or
reduce the above described deficiencies in the legal regimes
applicable to the international carriage of goods. The solu
tions adopted bear in mind the legitimate interests of cargo
owners, carriers and tenninal operators.

12. The Convention benefits cargo owners in that it pro
vides a certain and balanced legal regime for obtaining
compensation from the operator. This is significant for the
cargo owner in particular when goods are damaged or lost
by the operator before the carrier has become responsible
for the goods or after the carrier has ceased to be respon
sible for the goods. In such a situation, in which the termi
nal operator is nonnally the only person from whom com
pensation for the damage can be sought, the non-mandatory
national liability rules may offer a limited possibility for
the cargo owner to obtain compensation from the terminal
operator.

13. The Convention also benefits carriers when goods are
damaged by the terminal operator during the period in
which the carrier is responsible for the goods. In such a
case, in which the carrier is often liable to the owner of the
goods under a mandatory regime, the carrier will be able to
base the recourse action against the tenninal operator on
the mandatory regime of the Convention.

14. Improvement and harmonization of liability rules
brought about by the Convention also benefits tenninal
operators. The Convention provides a modern legal regime

appropriate to the developing practices in tenninal opera
tions. Rules on documentation are liberal and hannonized,
and they allow the operator to make use of electronic data
interchange (EDI). Among other rules in the interest of the
tenninal operator are those establishing rather low financial
limits of liability and those giving the operator a right of
retention over goods for costs and claims due to the op
erator.

B. Preparatory work

15. The Convention has its origins in work by
UNIDROIT on the topic of bailment and warehousing con
tracts, which led to the adoption in 1983 by the UNIDROIT
Governing Council of the preliminary draft Convention on
the Liability of Operators of Transport Terminals.!

16. By agreement between UNIDROIT and UNCITRAL,
the preliminary draft Convention was placed before
UNCITRAL in 1984 with a view to preparing unifonn rules
on the subject. The UNCITRAL Working Group on Inter
national Contract Practices, to which the task of preparing
unifonn rules was assigned, devoted four sessions to the
preparation of the unifonn rules,2 and recommended the
adoption of the unifonn rules in the fonn of a convention.
The draft Convention was transmitted to all States and to
interested international organizations for comments. In
1989, after making various modifications to the text,3
UNCITRAL adopted the draft Convention on the Liability
of Operators of Transport Tenninals in International Trade.
The United Nations General Assembly, on the recommen
dation by UNCITRAL, decided to convene a diplomatic
conference to conclude a Convention.

17. The United Nations Conference on the Liability of
Operators of Transport Tenninals in International Trade
was held at Vienna from 2 to 19 April 1991. Forty-eight
States were represented at the Conference as well as inter
governmental organizations and international non-govern
mental organizations interested in the topic. The Conference
thoroughly reviewed all issues, including views that were
considered and rejected during the preparatory work within
UNCITRAL. The Convention was adopted on 17 April
1991.4 Until 30 April 1992, the deadline for signing the
Convention, the following States signed it: France, Mexico,
Philippines, Spain and United States of America.

IThe preliminary draft Convention and the explanatory report are pub
lished in UNIDROIT, Study XLIV-Doe. 24, Rome, September 1983.

'Report of the Working Group on Interna!ional Contract Practices on
the work of its eighth session (A1CN.91260), reproduced in United
Nations Commission on International Trade Law: Yearbook (hereafter
referred to as "Yearbook"), vol. XVI: 1985, part two. IV, A; report of the
Working Group on its ninth session (A1CN.91275) (Yearbook, vol. XVII:
1986, part two, III, A); report of the Working Group on its tenth session
(A1CN.9/287) (Yearbook, vol. XVIII: 1987, part two, Ill, A); and report of
the Working Group on its eleventh session (A1CN.9/298) (Yearbook,
vol. XIX: 1988, part two, 11, A).

'The discussion in the Commission is reflected in the report of the
Commission on its twenty-second session (A144/17), reproduced in
United Nations Commission on International Trade Law Yearbook,
vol XX: 1989, part one. A), paras. 11-225.

'The documents of the diplomatic conference have been compiled in
A1CONF.152114 (United Nations publication, Sales No. E.93'xI.3).
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C. Salient features of the Convention

Definitions

18. For the Convention to apply, the transport-related
services must be performed by a person who falls within
the scope of the definition of the "operator of a transport
terminal". The operator of a transport terminal is defined in
article l(a) as "a person who, in the course of his business,
undertakes to take in charge goods involved in international
carriage in order to perform or to procure the performance
of transport-related services with respect to the goods in an
area under his control or in respect of which he has a right
of access or use. However, a person is not considered an
operator whenever he is a carrier under applicable rules of
law governing carriage".

19. "In the course of his business". The Convention
applies only if the transport-related services constitute a
commercial activity. This does not mean that a particular
transport-related service must be subject to the payment of
a fee. For example, in some terminals short-term storage at
the place of destination may be "free of charge" and the
charges would start to accrue after the second or third day.

20. "Goods involved in international carriage". If trans
port-related services are performed with respect to goods
involved in domestic carriage, the Convention does not
apply. In order to provide certainty as to the applicable
regime, article l(c) provides that the places of departure
and destination must be "identified" as being located in
different States already at the time when the goods are
taken in charge by the operator.

21. "Transport-related services". The Convention pro
vides in article l(d) a non-exhaustive list of services that
fall within the category of transport-related services
governed by the Convention. The examples given (storage,
warehousing, loading, unloading, stowage, trimming, dun
naging and lashing) indicate that those services include
only physical handling of goods and not, for instance,
industrial processing such as repacking or cleaning of
goods, or financial or commercial services.

22. "Area under his control or in respect ofwhich he has
a right of access or use". At an early stage of the prepara
tory work within the UNCITRAL Working Group it was
considered that the draft Convention should apply only if
the safekeeping of goods was part of the operator's ser
vices. That approach would exclude, for example, those
stevedoring companies that limited their services to loading
and unloading of goods without themselves storing the
goods. In order to express more clearly that approach, the
Working Group included in the definition the criterion that
the operator should perform his services "in an area under
his control or in respect of which he has a right of access
or use". The scope of application of the draft Convention
was subsequently broadened to include the performance of
various transport-related services even if no safekeeping
of goods is involved. In light of the broadened scope of
application, the criterion relating to the area in which the
services are performed also has a broader meaning. It
means, for example, that stowing or trimming of goods
in the hold of a vessel would be considered a service

performed in an area to which the operator has a right of
access; a wharf on which the operator moves goods and
which is used by various enterprises would be an area of
which the operator has a right of use; the operator's ware
house would be an area under his control.

23. "A person is not considered an operator whenever he
is a carrier under applicable rules of law governing car
riage". The Convention excludes from its scope of appli
cation the cases when a person performs transport-related
services while he is responsible for the goods under the
rules of law governing carriage. For example, if a particular
carriage of goods by sea is subject to the Hamburg Rules,
and the carrier takes the goods in charge at the port of
loading and stores them until the commencement of the
voyage, or keeps the goods in his charge for some time at
the port of discharge, the Hamburg Rules, and not the
Convention on terminal operators, will govern the carrier's
liability for the goods held by him in the port.

Period of responsibility

24. The operator's responsibility for goods begins when
the operator has taken them in charge, and ends when the
operator has handed them over to, or has placed them at the
disposal of, the person entitled to take delivery of them
(article 3). The concept of "taking goods in charge" should
be seen in the light of the types of services that an operator
might perform and in the light of the fact that an operator
may perform the services while another person, usually a
carrier, is responsible for the goods. When the operator
takes goods over in order to put them in a warehouse, he
would be in charge of the goods from the time he has
custody of or control over the goods. When, however, the
operator commences to handle goods by performing ser
vices such as loading, unloading, stowage, trimming,
dunnaging or lashing, the operator's services may be per
formed while the goods are "in charge" of the carrier.
During the performance of these services, the operator may
not be considered to have assumed the custody of or full
control over the goods. Being "in charge" of the goods in
these cases may be considered to commence when the
operator comes in physical contact with the goods.

25. Similarly, the meaning of the concept of "handing
goods over or placing them at the disposal of the person
entitled to take delivery of them" depends on the circum
stances of the case. If "handing over" is done by releasing
goods from the operator's warehouse and putting them in
the custody of the carrier or the consignee, the relevant
moment would be the one when the operator relinquishes
his custody of or control over the goods. If the operator's
services were limited, for example, to stowage, trimming,
dunnaging or lashing, which are often performed while the
goods are in the charge of the carrier, the operator's period
of responsibility would end when the operator completes
his manipulation of the goods.

26. The purpose of the concept of placing goods "at the
disposal of the person entitled to take delivery of them" is
to allow the operator to terminate his responsibility under
the Convention when he has fulfilled all of his obliga
tions even if the person entitled to take delivery of the
goods fails to take them over. For the responsibility under
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the Convention to be terminated, the placing of goods at
the disposal of the entitled person must be done in accor
dance with the contract and the usages applicable to the
situation.

Issuance of document

27. The Convention in principle leaves it up to the opera
tor whether to issue a document acknowledging receipt of
goods (article 4). However, if the customer requests such a
document, the operator must issue it. Such a solution is
necessary in order to take into account practices in various
types of terminal operations. For example, when the opera
tions are limited to lashing containers, stowing or trimming
cargo, or dunnaging, it may be customary not to issue a
document. When the operations include warehousing, op
erators usually issue a document acknowledging receipt of
the goods.

28. The Convention provides that a document may be
issued "in any form which preserves a record of the infor
mation contained therein". It is further provided that a
signature can be a "handwritten signature, its facsimile or
an equivalent authentication effected by any other means".
This provision is not qualified by a requirement that a
particular means of authentication must be permitted by the
applicable law. The expression "equivalent authentication"
should be understood as a requirement that the method
used must be sufficiently reliable in the light of the usages
relevant to the situation.

29. The Convention refers in several places to notices and
requests (articles 4(1); 5(3)(4); 10(4); 11(1),(2),(5); 12(2),
(4),(5». Article lee) and (f) specifies that a notice or a
request may be given "in a form which preserves a record
of the information contained therein". The purpose of the
provision, which parallels the provision on the form of a
document issued by the operator and is modelled on equi
valent formulations in several international legal texts, is to
make it clear, on the one hand, that a notice or request
under the Convention cannot validly be made orally, and,
on the other hand, that a notice or request may be given in
the form of a written paper or may be transmitted by the
use of electronic data interchange (EDI). Since the use of
EDI requires that both parties use suitable and compatible
equipment, the use of electronic transmission techniques
presupposes previous agreement by the parties.

Basis of liability

30. The Convention deals with the operator's liability for
loss resulting from physical loss of or damage to goods as
well as from delay in handing over the goods (article 5).
The question whether the concept of "loss" includes lost
profits is left to the applicable law.

31. The liability of the operator under the Convention is
based on the principle of presumed fault or neglect. This
means that, after a claimant has established that the loss or
damage occurred during the operator's period of responsi
bility, it is presumed that the loss or damage was caused by
the operator's negligence. The operator can be relieved of
his liability if he proves that he, his servants or agents, or
other persons of whose services the operator makes use for
the performance of the transport-related services took all

measures that could reasonably be required to avoid the
loss or damage.

32. Reservations were expressed about the principle of
presumed liability on the ground that in some terminals
people who deposited goods in the terminal may come in
the terminal in order to inspect the goods, take samples or
show the goods to prospective buyers, and that, as a result,
the terminal operators could not exercise full control over
goods. Those reservations were not accepted since it was
considered that placing the burden of proof of negligence
on the owner of goods would in practice often mean that
the owner would not be able to establish liability for losses
arising from pilferage, theft and poor organization of work.
Moreover, it is reasonable to expect that operators should
organize proper supervision over goods and that the prin
ciple of presumed liability was a suitable stimulus therefor.

Limits of liability

33. The Convention provides two different financial
limits for the operator's liability, depending upon the mode
of transport to which the terminal operations relate (articles
6 and 16). The lower limits are applicable to terminal op
erations relating to the carriage of goods by sea or inland
waterways, and the higher limits apply to other terminal
operations; this distinction reflects the fact that the value
of goods carried by sea or inland waterways tends to be
lower than in other modes of transport. Furthermore, those
lower limits, which are close to the limits set in conven
tions dealing with carriage of goods by sea or inland
waterways, are designed to treat sea and inland-waterways
terminals in a similar way as the sea and inland-waterways
carriers.

34. The limits for loss of, or damage to, goods are based
exclusively on the weight of goods. The Convention does
not provide an alternative limit based on the package or
other shipping unit as, for example, do the Hamburg Rules
and the Hague Rules. This will mean that, the lighter and
smaller the packages, the lower will be the operator's limits
compared to the sea carrier's limits. A reason for not pro
viding a per-package limit was a desire to avoid difficulties
in interpreting the limits based on the package or other
shipping unit.

35. The Convention does not provide an overall limit of
liability when damage is caused by a single event to goods
pertaining to a number of different owners. For example, a
fire in a terminal can give rise to an extensive liability of the
operator despite the limitation applicable to each claimant.
Such a "catastrophic" limit was not adopted because a
single limit would likely be too low for large terminals and
would not represent a real limitation of liability for the
smaller ones. No satisfactory criterion could be found for
providing different overall limits depending on the size of
the terminal. Furthermore, it was considered that insurance
can be a solution for liability arising from such catastrophic
events.

Application to non-contractual claims

36. Article 7(2) and (3) deals with defences and liability
limits enjoyed by the operator's servants, agents or inde
pendent contractors. The provisions do not establish a right
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of action against those persons. The provisions merely ex
tend to those persons the defences and liability limits if a
right of action exists against them under the applicable law.

37. The Convention does not expressly address the ques
tion whether an agreement between the operator and a cus
tomer to increase liability limits or to waive defences binds
the operator's servants, agents or independent contractors.

Loss of right to limit liability

38. The operator loses the benefit of the financial limits
of liability if it is proved that he himself or his servants or
agents acted in a reckless manner defined in article 8. The
operator does not lose the benefit of liability limits if an
operator's independent contractor acted in such manner.

39. During the preparation of the Convention, it was
proposed that the operator should lose the benefit of the
liability limit only if he himself acted with qualified fault
and that he should not lose that benefit if his servants or
agents so acted. The prevailing view, however, was that the
operator has a duty to supervise his servants and agents and
that he should bear the risk for their reckless actions.

Rights of security in goods

40. Article 10, which gives the operator a right of
retention over goods for claims due to him, does not itself
establish a right of sale of retained goods. The right of sale
is dealt with in the Convention only to the extent such a

right exists under the law of the State where the retained
goods are located.

Limitation of actions

41. In providing a two-year limitation period for actions
against the operator (article 12), the drafters of the Con
vention wanted to avoid a situation in which it would be
difficult or impossible for a carrier to institute a recourse
action against the operator. This would be the case when
the carrier is sued or held liable close to or after the expira
tion of the two-year limitation period. Article 12(5) allows
a claim against the operator even after the expiration of the
limitation period if the action is instituted within 90 days
after the carrier has been held liable in an action against
himself or has settled the claim upon which such action
was based.

Final clauses

42. Despite proposals for permitting reservations to the
Convention, it was decided not to allow reservations
(article 21).

43. The desire for the Convention to enter into force
soon is reflected in article 22, according to which the Con
vention enters into force when five States have adhered to
it.

Further information about the Convention may be obtained
from the UNCITRAL secretariat.



VIII. COORDINATION OF WORK

Uniform customs and practice for documetary credits:
report of the Secretary-General

(A/CN.9/395) [Original: English]

1. By letter of 31 January 1994, the Secretary General of
the International Chamber of Commerce (ICC) requested
the Commission to consider endorsing for worldwide use
the 1993 version of the Uniform Customs and Practice
for Documentary Credits (referred to hereinafter as "UCP
500", based on the ICC publication number). A short ex
planatory note on UCP 500 prepared by ICC is contained
in annex I. The original text of UCP 500, is contained in
annex 11.

2. By way of general background, it may be noted that
the subject of documentary credits has been a topic in
which the Commission has taken an interest since the time
of its inception, having endorsed earlier versions of UCP
for worldwide use. The Commission endorsed the 1962
version of UCP at its second session, the 1974 version at
its eighth session, and the 1983 version ("UCP 400") at its
seventeenth session.1

ANNEX I

UCP 500 Explanatory note

As a result of the changes that have developed over the last
10 years, the International Chamber of Commerce's Commission
on Banking Technique and Practice h!ls revised the Uniform Cus
toms and Practice for Documentary Credits (UCP 400). The new
Rules, known as UCP 500, became effective on January 1, 1994.

Documentary credits, also known as letters of credit, are often
used to effect payment for goods in international trade: A bank: in
the buyer's country undertakes to pay the seller against presenta
tion of documents giving shipment and other key details of the
goods. Usually the credit is made payable to the seller at a bank:
in his own country. Payment may be at sight or on deferred terms.
Credits frequently stipulate that drafts are to be presented for
acceptance or negotiation.

'Endorsements by the Commission of the earlier versions of UCP are
contained, respectively, in the reports on its second session (Official
Records of the General Assembly, Twenty-fourth Session, Supplement
No. 18 (AJ7618), paras. 90-95), its eighth session (Official Records of
the General Assembly, Thirtieth Session, Supplement No. 17 (A/100l7,
paras. 33-41) and its seventeenth session (Official Records of the General
Assembly, Thirty-ninth Session, Supplement No. 17 (AJ391l7), paras. 125
129).

The international rules of practice applied to these operations
were first codified by the ICC in 1933. The last revision, UCP
400, was accepted in nearly every country, and was commended
for use by UNCITRAL on July 6, 1984.

The 1993 revision addresses new developments in the
transport industry and new technological applications, and is also
intended to improve the functioning of the UCP. Some surveys
indicate that approximately 50 per cent of the documents pre
sented under the documentary credit are rejected because of
discrepancies or apparent discrepancies. This diminishes the
effectiveness of the documentary credit and can have a financial
impact on those involved in the product. It may also increase the
costs and reduce the profit margins of importers, exporters and
banks. The marked increase in litigation involving documentary
credits has also been of great concern.

To achieve the objectives of the revision of UCP 400, ICC
placed considerable emphasis on the integration of law and
international business practice. The aims of the revision were (1)
simplification of the rules; (2) an articulation of. the banking
practices as well as an effort to facilitate the development of these
practices; (3) an improvement of the articles to define t1Ie
integrity of the Confirming Bank; (4) a need to address non
documentary conditions; and (5) a need to list the elements of
acceptability for each type of transport document presented under
a documentary credit.

In the end, ICC's analysis was conducted by utilizing various
information sources available to the banking industry and the
transport industry, and by drawing upon their own considerable
knowledge of t1Ie technological innovation being applied in other
industries engaged in international trade. In order to achieve
general Rules, rather than specific procedural Rules, ICC adopted
as its working draft a document based on ICC National
Committees' practices, important international judicial decisions,
the Banking Commission's opinions and decisions, and case
studies examined over the last 20 years. Consequently, t1Ie new
revision of the UCP represents t1Ie culmination of extensive
analysis, review, debate, and compromise among the various
members of the Working Group, the members of the Banking
Commission and the respective National Committees of ICC.

ANNEX 11

The text of the Unifonn Customs and Practice for Documen
tary Credits* (1993 revision) is reproduced below wit1I t1Ie origi
nal page numbers.

*Copyright 1993, by ICC Publishing SA, publication No. 500.
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A. General Provisions and Definitions

Article 1

Application of UCP

The Uniform Customs and Practice for Documentary
Credits, 1993 Revision, ICC Publication N°500, shall
apply to all Documentary Credits (inclUding to the extent
to which they may be applicable, Standby Letter(s) of
Credit) where they are incorporated into the text of the
Credit. They are binding on all parties thereto, unless
otherwise expressly stipulated in the Credit.

Article 2

Meaning of Credit

For the purposes of these Articles, the expressions
"DocumentaryCredit(srand"Standby Letter(s) of Credit"
(hereinafter referred to as "Credit(s)"), mean any arran
gement, however named or described, whereby a bank
(the "Issuing Bank") acting at the request and on the
instructions of a customer (the "Applicant") or on its own
behalf,

i. is to make a payment to or to the order of a third
party (the"Beneficiary"), or is to accept and pay
bills of exchange (Draft(s)) drawn by the
Beneficiary,

or

11. authorises another bank to effect such payment,
·or to accept and pay such bills of exchange
(Draft(s)),

or

Ill. authorises another bank to negotiate,

against stipulated document(s),provided that the terms
and conditions of the Credit are complied with.

For the purposes of these Articles, branches of a bank
in different countries are considered another bank.

Article 3

Credits v. Contracts

El Credits, by their nature, are separate transactions
from the sales or other contract(s) orlwf::liCtl they may
be based and banks are in r,l9 w~y:~oncerned with
or bound by such contract(s):even if. any reference
whatsoever to such contract(s) is included in the
Credit. Consequently, the undertaking of a bank to
pay, accept and pay Draft(s) or negotiate and/or to
fulfil any other obligation under the Credit, is not
subject to claims or defences by the Applicant
resulting from his relationships with the Issuing Bank
or the Beneficiary.

mA Beneficiary can in no case avail himself of the
contractual relationships existing between the banks
or between the Applicant and the Issuing Bank.

Article 4

Documents v. GoodslServiceslPertormance.

In Credit operations all parties concerned deal with
documents, and not with goods, services and/or other
performances to which the docum,ents may relate.

Article 5

Instructions to Issue/Amend Credits

El Instructions for the issuance of a Credit, the Credit
itself, instructions for an amendment thereto, and
the amendment itself, must be complete and
precise.

In order to guard against confusion c:lnd mis
understanding, banks should discourage any
attempt:

i. to include excessive detail in the Credit or in any
amendment thereto;

11. to give instructions to issue, advise or confirm
a Credit by reference to a Credit previously

10 ICC UNIFORM CUSTOMS AND PRACTiCE FOR DOCUMENTARY CREDITS ICC UNIFORM CUSTOMS AND PRACTiCE FOR DOCUMENTARY CREDITS 11
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issued (similar Credit) where such previous
Credit has been subject to accepted amend
ment(s), and/or unaccepted amendment(s).

ID All instructions for the issuance of a Credit and the
Credit itself and, where applicable, all instructions
for an amendment thereto and the amendment
itself, must state precisely the document(s) against
which payment, acceptance or negotiation is to be
made.

B. Form and Notification of Credits

Article 6

Revocable v. Irrevocable Credits

mA Credit may be either

i. revocable,

or

11. irrevocable.

mThe Credit. therefore, should clearly indicate whether
it is revocable or irrevocable.

E!I In the absence of such indication the Credit shall be
deemed to be irrevocable.

Article 7

Advising Bank's Liability

mA Credit may be advised to a Beneficiary through
another bank (the "Advising Bank") without engage
ment on the part of the Advising Bank, but that bank,
if it elects to advise the Credit, shall take reasonable
care to check the apparent authenticity of the Credit
which it advises. If the bank elects not to advise the
Credit, it must so inform the Issuing Bank without
delay.

Cl If the Advising Bank cannot establish such apparent
authenticity it must inform, without delay, the bank
from which the instructions appear to have been
received that it has been unable to establish the
authenticity of the Credit and if it elects nonetheless
to advise the Credit it must inform the Beneficiary
that it has not been able to establish the authenticity
of the Credit.

Article 8

Revocation of a Credit

El A revocable Credit may be amended or cancelled
by the Issuing Bank at any moment and without prior
notice to the Beneficiary.

ItI However, the Issuing Bank must:

i. reimburse another bank with which a revocable
Credit has been made available for sight
payment. acceptance or negotiation - for any
payment, acceptance or negotiation made by
such bank - prior to receipt by it of notice of
amendment or cancellation, against docu
ments which appear on, their face to be in
compliance with the terms and conditions of the
Credit;

11. reimburse another bank with which a revocable
Credit has been made available for deferred
payment, if such a bank has, prior to receipt by
it of notice of amendment or cancellation, taken
up documents which appear on their face to be
in compliance with the terms and conditions of
the Credit.

Article 9

Liability of Issuing and Confirming Banks

El An irrevocable Credit constitutes a definite
undertaking of the Issuing Bank, provided that the
stipulated documents are presentad to the
Nominated Bank or to the Issuing Bank and that the
terms and conditions of the Credit are complied with:
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I. if the Credit provides for sight payment - to pay
at sight;

n. if the Credit provides for deferred payment 
to pay on the maturity date(s) determinable in
accordance with the stipulations of the Credit:

Iii. if the Credit provides for acceptance:

a. by the Issuing Bank - to accept Draft(s)
drawn by the Beneficiary on the Issuing Bank
and pay them at maturity,

or

b. by another drawee bank - to accept and pay
at maturity Draft(s) drawn by the Beneficiary
on the Issuing Bank in the event the drawee
bank stipulated in the Credit does not accept
Draft(s) drawn on it, or to pay Draft(s)
accepted but not paid by such drawee bank
at maturity;

Iv. if the Credit provides for negotiation - to pay
without recourse to drawers and/or bona fide
holders, Draft(s) drawn by the Beneficiary and/
or document(s) presented under the Credit. A
Credit should not be issued available by Draft(s)
on the Applicant. If the Credit nevertheless
calls for Draft(s) on the Applicant, banks will
consider such Draft(s) as an additional
document(s).

mA confirmation of an irrevocable Credit by another
bank (the "Confirming Bank") upon the authorisation
orrequest of the Issuing Bank, constitutes a definite
undertaking of the Confirming Bank, in addition to
that of the Issuing Bank, provided that the stipulated
documents are presented to the Confirming Bank or
to any other Nominated Bank and that the terms and
conditions of the Credit are complied with:

I. if the Credit provides for sight payment - to pay
at sight;

n. if the Credit provides for deferred payment
• to pay on the maturity date(s) determinable in
accordance with the stipulations of the Credit;

Iii. if the Credit provides for acceptance:

a. by the Confirming Bank - to accept Draft(s)
drawn by the Beneficiary on the Confirming
Bank and pay them at maturity,

or

b. by another drawee bank· to accept and pay
at maturity Draft(s) drawn by the Beneficiary
on the Confirming Bank, in the event the
drawee bank stipulated in the Credit does
not accept Draft(s) drawn on it, or to pay
Draft(s) accepted but not paid by such
drawee bank at maturity;

Iv. if the Credit provides for negotiation - to negotiate
without recourse to drawers and/or bona fide
holders, Draft(s) drawn by the Beneficiary and/
or document(s) presented under the Credit. A
Credit should not be issued available by Draft(s)
on the Applicant. If the Credit nevertheless
calls for Draft(s) on the Applicant, banks will
consider such Draft(s) as an additional
document(s).

Ell I. If another bank is authorised or requested by
the Issuing Bank to add its confirmation to a
Credit but is not prepared to do so, it must so
inform the Issuing Bank without delay.

H. Unless the Issuing Bank specifies otherwise in
its authorisation or request to add confirmation,
the Advising Bank may advise the Credit to the
Beneficiary without adding its confirmation.

mI. Except as otherwise provided by Article 48, an
irrevocable Credit can neither be amended nor
cancelled without the agreement of the Issuing
Bank. the Confirming Bank. if any, and the
Beneficiary.

H. The Issuing Bank shall be irrevocably bound by
an amendment(s) issued by it from the time of
the issuance of such amendment(s). A
Confirming Bank may extend its confirmation to
an amendment and shall be irrevocably bound
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as of the time of its advice of the amendment.
A Confirming Bank may, however, choose to
advise an amendment to the Beneficiary without
extending its confirmation and if so, must inform
the Issuing Bank and the Beneficiary without
delay.

iii. The terms of the original Credit (or a Credit
incorporating previously accepted amend
ment(s» will remain in force for the Beneficiary
until the Beneficiary communicates his
acceptance of the amendment to the bank that
advised such amendment. The Beneficiary
should give notification of acceptance or
rejection of amendment(s). If the Beneficiary
fails to give such notification, the tender of
documents to the Nominated Bank or Issuing
Bank, that conform to the Credit and to not yet
accepted amendment(s), will be deemed to be
notification of acceptance by the Beneficiary of
such amendment(s) and as of that moment the
Credit will be amended.

iv. Partial acceptance of amendments contained
in one and the same advice of amendment is
not allowed and consequently will not be given
any effect.

11. Negotiation means the giving of value for Draft(s)
and/or document(s) by the bank authorised to
negotiate. Mere examination of the documents
without giving of value does not constitute a
negotiation.

11 Unless the Nominated Bank is the Confirming Bank,
nomination by the Issuing Bank does not constitute
any undertaking by the Nominated Bank to pay, to
incur a deferred payment undertaking, to accept
Draft(s), or to negotiate. Except where expressly
agreed to by the Nominated Bank and so
communicated to the Beneficiary, the Nominated
Bank's receipt of and/or examination and/or
forwarding of the documents does not make that
bank liable to pay, to incur a deferred payment
undertaking, to accept Draft(s), or to negotiate.

mBy nominating another bank, or by allowing for
negotiation by any bank, or by authorising or
requesting another bank to add its confirmation, the
Issuing Bank authorises such bank to pay, accept
Draft(s) or negotiate as the case may be, against
documents which appear on their face to be in
compliance with the terms and conditions of the
Credit and undertakes to reimburse such bank in
accordance with the provisions of these Articles.

Article 10

Article 11
Types of Credit

a All Credits must clearly indicate whether they are
available by sight payment, by deferred payment,
by acceptance or by negotiation.

mi. Unless the Credit stipulates that it is available
only with the Issuing Bank, all Credits must
nominate the bank (the "Nominated Bank")
which is authorised to pay, to incur a deferred
payment undertaking, to accept Draft(s) or to
negotiate. In a freely negotiable Credit, any
bank is a Nominated Bank.

Presentation of documents must be made to
the Issuing Bank or the Confirming Bank, if any,
or any other Nominated Bank.

Teletransmitted and Pre·Advised Credits

El i. When an Issuing Bank instructs an Advising
Bank by an authentic~ted teletransmission to
advise a Credit or an amendment to a Credit,
the teletransmission will be deemed to be the
operative Credit instrument or the operative
amendment, and no mail confirmation should
be sent. Should amail confirmation nevertheless
be sent, it will have no effect and the Advising
Bank will have no obligation to check such mail
confirmation against the operative Credit ins
trument or the operative amendment received
by teletransmission.
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11. If the teletransmission states "full details to
follow" (or words of similar effect) or states that
the mail confirmation is to be the operative
Credit instrument or the operative amendment,
then the teletransmission will not be deemed to
be the operative Credit instrument or the
operative amendment. The Issuing Bank must
forward the operative Credit instrument or the
operative amendment to such Advising Bank
without delay.

mIf a bank uses the services of an Advising Bank to
have the Credit advised to the Beneficiary. it must
also use the services of the same bank for advising
an amendment(s).

mA preliminary advice of the issuance or amendment
of an irrevocable Credit (pre-advice), shall only be
given by an Issuing Bank if such bank is prepared to
issue the operative Credit instrument or the operative
amendment thereto. Unless otherwise stated in such
preliminary advice by the Issuing Bank, an Issuing
Bank having given such pre-advice shall be
irrevocably committed to issue or amend the Credit,
in terms not inconsistent with the pre-advice, without
delay.

Article 12

Incomplete or Unclear Instructions

If incomplete or unclear instructions are received to
a.dvise. confirm or amend a Credit, the bank requested
to act on such instructions may give preliminary notifica
tion to the Beneficiary for information only and without
responsibility. This preliminary notification should state
clearly that the notification is provided for information
only and without the responsibility of the Advising Bank.
In any event, the Advising Bank must inform the Issuing
Bank of the action taken and request it to provide the
necessary information.

The Issuing Bank must provide the necessary informa
tion without delay. The Credit will be advised, confirmed
or amended, only when complete and clear instructions
have been received and if the Advising Bank is then
prepared to act on the instructions.

c. Liabilities and Responsibilities

Article 13

Standard for Examination of Documents

El Banks must examine all documents stipulated in the
Credit with reasonable care. to ascertain whether or
not they appear, on their face, to be in compliance
with the terms and conditions of the Credit.
Compliance of the stipulated documents on their
face with the terms and conditions of the Credit, shall
be determined by international standard banking
practice as reflected in these Articles. Documents
which appear on their face to be inconsistent with
one another will be considered as not appearing on
their face to be in compliance with the terms and
conditions of the Credit.

Documents not stipulated in the Credit will not be
examined by banks. If they receive such docu
ments, they shall return them fo the presenter or
pass them on without responsibility.

ID The Issuing Bank, the Confirming Bank, if any, or a
Nominated Bank acting on their behalf, shall each
have areasonable time, not to exceed seven banking
days following the day of receipt of the documents,
to examine the documents and determine whether
to take up or refuse the documents and to inform the
party from which it received the documents
accordingly.

mIf a Credit contains conditions without stating the
document(s) to be presented in compliance
therewith, banks will deem such conditions as not
stated and will disregard them.

Article 14

Discrepant Documents and Notice

El When the Issuing Bank authorises another bank to
pay, incur a deferred payment undertaking, accept
Draft(s), or negotiate against documents which
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appear on their face to be in compliance with the
terms and conditions of the Credit, the Issuing Bank
and the Confirming Bank, if any, are bound:

i. to reimburse the Nominated Bank which has
paid, incurred a deferred payment undertaking,
accepted Oraft(s), or negotiated,

ii. to take up the documents.

mUpon receipt of the documents the Issuing Bank and
for Confirming Bank, if any, or a Nominated Bank
acting on their behalf, must determine on the basis
of the documents alone whether or not they appear
on their face to be in compliance with the terms and
conditions of the Credit. If the documents appear on
their face not to be in compliance with the terms and
conditions of the Credit, such banks may refuse to
take up the documents.

mIf the Issuing Bank determines that the documents
appear on their face not to be in compliance with the
terms and conditions of the Credit, it may in its sole
judgment approach the Applicant for a waiver of the
discrepancy(ies). This does not, however, extend
the period mentioned in sub-Article 13 (b).

mi. If the Issuing Bank and/or Confirming Bank, if
any, or a Nominated Bank acting on their behalf,
decides to refuse the documents, it must give
notice to that effect by telecommunication or, if
that is not possible, by other expeditious means,
without delay but no later than the close of the
seventh banking day following the day of receipt
of the documents. Such notice shall be given to
the bank from which it received the documents,
or to the Beneficiary, if it received the docu
ments directly from him.

ii. Such notice must state all discrepancies in
respect of which the bank refuses the docu
ments and must also state whether it is holding
the documents at the disposal of, or is returning
them to, the presenter.

iii. The Issuing Bank and/or Confirming Bank, if

any, shall then be entitled to claim from the
remitting bank refund, with interest. of any
reimbursement which has been made to that
bank.

El If the Issuing Bank and/or Confirming Bank, if any,
fails to act in accordance with the provisions of this
Article and/or fails to hold the documents at the
disposal of, or return them to the presenter, the
Issuing Bank and/or Confirming Bank, if any, shall be
precluded from claiming that the documents are not
in compliance with the terms and conditions of the
Credit.

[I If the remitting bank draws the attention of the
Issuing Bank and/or Confirming Bank, if any, to any
discrepancy(ies) in the document(s) or advises such
banks that it has paid, incurred a deferred payment
undertaking, accepted Oraft(s) or negotia~ed under
reserve or against an indemnity in respect of such
discrepancy(ies), the Issuing Bank and/or Confirming
Bank, if any, shall not be thereby relieved from any
of their obligations under any provision of this Arti
cle. Such reserve or indemnity concerns only the
relations between the remitting bank and the party
towards whom the reserve was made, or from whom,
or on whose behalf, the indemflity was obtained.

Article 15

Disclaimer on Effectiveness of Documents

Banks assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal
effect of any document(s), or for the general and/or
particular conditions stipulated in the document(s) or
superimposed thereon; nor do they assume any liability
or responsibility for the description, quantity, weight,
quality, condition, packing, delivery, value or existence
of the goods represented by any document(s), or for the
good faith or acts and/or omissions, solvency, perfor
mance or standing of the consignors, the carriers, the
forwarders, the consignees or the insurers of the goods,
or any other person whomsoever.
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Article 16

Disclaimer on the Transmission of Me.sages

Banks assume no liability or responsibility for the
consequences arising out of delay and/or loss in transit
of any message(s), letter(s) or document(s), or for delay,
mutilation or other error(s) arising in the transmission of
any telecommunication. Banks assume no liability or
responsibility for errors in translation and/or interpretation
of technical terms, and reserve the right to transmit
Credit terms without translating them.

Article 17

Force Majeure

Banks assume no liability or responsibility for the
consequences arising out of the interruption of their
business by Acts of God, riots. civil commotions, insur
rections, wars or any other causes beyond their control,
or by any strikes or lockouts. Unless specifically
authorised, banks will not, upon resumption of their
business, pay, incur a deferred payment undertaking,
accept Draft(s) or negotiate under Credits which expired
during such interruption of their business.

Article 18

Disclaimer for Acts of an Instructed Party

El Banks utilizing the services of another bank or other
banks for the purpose of giving effect to the instruc
tions of the Applicant do so for the account and at the
risk of such Applicant.

Cl Banks assume no liability or responsibility should the
instructions they transmit not be carried out, even if
they have themselves taken the initiative in the
choice of such other bank(s).

11 i. A party instructing another party to perform
services is liable for any charges, including
commissions, fees, costs or expenses incurred
by the instructed party in connection with its
instructions.

11. Where a Creditstipulates that such charges are
for the account of a party other than the
instructing party, and charges cannot be
collected, the instructing party remains
ultimately liable for the payment thereof.

mThe Applicant shall be bound by and liable to
indemnify the banks against all obligations and
responsibilities imposed by foreign laws and usa
ges.

Article 19

Bank-to-Bank Reimbursement Arrangements

El If an Issuing Bank intends that the reimbursement to
which a paying, accepting or negotiating bank is
entitled, shall beobtained bysuch bank(the "Claiming
Bank"), claiming on another party (the "Reimbursing
Bank"), it shall provide such Reimbursing Bank in
good time with the proper instructions or authorisation
to honour such reimbursement claims.

mIssuing Banks shall not require a Claiming Bank to
supply a certificate of compliance with the terms and
conditions of the Credit to the 8eimbursing Bank.

mAn Issuing Bank shall not be relieved from any of its
obligations to provide reimbursement if and when
reimbursement is not received by the Claiming Bank
from the Reimbursing Bank.

ltI The Issuing Bank shall be responsible to the Claiming
Bank for any loss of interest if reimbursement is not
provided by the Reimbursing Bank on first demand,
or as otherwise specified in the Credit, or mutually
agreed, as the case may be.

Cl The Reimbursing Bank's charges should be for the
account of the Issuing Bank. However, in cases
where the charges are for the account of another
party, it is the responsibility of the Issuing Bank to so
indicate in the original Credit and in the
reimbursement authorisation. In cases where the
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Reimbursing Bank's charges are for the account of
another party they shall be collected from the
Claiming Bank when the Credit is drawn under. In
cases where the Credit is not drawn under, the
Reimbursing Bank's charges remain the obligation
of the Issuing Bank.

D. Documents

Article 20

Ambiguity as to the Issuers of Documents

El Terms such as "first class", "well known", "qualified",
"independent", "official", "competent", "Ioca'" and
the like, shall not be used to describe the issuers of
any document(s) to be presented under a Credit. If
such terms are incorporated in the Credit, banks will
accept the relative document(s) as presented,
provided that it appearson its face to be in compliance
with the other terms and conditions of the Credit and
not to have been issued by the Beneficiary.

mUnless otherwise stipulated in the Credit, banks will
also accept as an original document(s), a
document(s) produced or appearing to have been
produced:

i. by reprographic, automated or computerized
systems;

11. as carbon copies;

provided that it is marked as original and, where
necessary, appears to be signed.

A document may be signed by handwriting, by
facsimile signature, by perforated signature, by
stamp, by symbol, or by any other mechanical or
electronic method of authentication.

13 i. Unless otherwise stipulated in the Credit. banks
will accept as a copy(ies), a document(s) either

labelled copy or not marked as an original • a
copy(ies) need not be signed.

11. Credits that require multiple document(s) such
as "duplicate", "two fold", "two copies" and the
like, will be satisfied by the presentation of one
original and the remaining number in copies
except where the document itself indicates
otherwise.

la Unless otherwise stipulated in the Credit, a condition
under a Credit calling for a document to be
authenticated, validated, legalised, visaed, certified
or indicating a similar requirement. will be satisfied
by any signature, mark, stamp or label on such
document that on its face appears to satisfy the
above condition.

Article 21

Unspecified Issuers or Contents of
Documents

When documents other than transport documents,
insurance documents and commercial invoices are called
for, the Credit should stipulate by whom such documents
are to be issued and their wording or data content. If the
Credit does not so stipulate. banks will accept such
documents as presented, provided that their data con·
tent is not inconsistent with any other stipulated docu
ment presented.

Article 22

Issuance Date of Documents v. Credit Date

Unless otherwise stipulated in the Credit, banks will
accept a document bearing a date of issuance prior to
that of the Credit. subject to such document being
presented within the time limits set out in the Credit and
in these Articles.
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Article 23

Marine/Ocean 8111 of Lading

El If a Credit calls for a bill of lading covering a port-ta
port shipment, banks will, unless otherwise stipulated
in the Credit, accept a document, however named,
which:

i. appears on its face to indicate the name of the
carrier and to have been signed or otherwise
authenticated by:

- the carrier or a named agent for or on behalf
of the carrier, or

- the master or a named agent for or on behalf
of the master.

Any signature or authentication of the carrier or
master must be identified as carrier or master,
as the case may be. An agent signing or
authenticating for the carrier or master must
also indicate the name and the capacity of the
party, i.e. carrier or master, on whose behalf
that agent is acting,

and

11. indicates that the goods have been loaded on
board, or shipped on a named vessel.

Loading on board or shipment on a named
vessel may be indicated by pre-printed wording
on the bill of lading that the goods have been
loaded on board a named vessel or shipped on
a named vessel, in which case the date of
issuance of the bill of lading will be deemed to
be the date of loading on board and the date of
shipment.

In all other cases loading on board a named
vessel must be evidenced by a notation on the
bill of lading which gives the date on which the
goods have been loaded on board, in which
case the date of the on board notation will be
deemed to be the date of shipment.

If the bill of lading contains the indication
"intended vessel", or similar qualification in
relation to the vessel, loading on board a named
vessel must be evidenced by an on board
notation on the bill of lading which, in addition
to the date on which the goods have been
loaded on board, also includes the name of the
vessel on which the goods have been loaded,
even if they have been loaded on the vessel
named as the "intended vessel".

If the bill of lading indicates a place of receipt
or taking in charge different from the port of
loading, the on board notation must also include
the port of loading stipulated in the Credit and
the name of the vessel on which the goods have
been loaded, even if they have been loaded on
the vessel named in the bill of lading. This
provision also applies whenever loading on
board the vessel is indicated by pre-printed
wording on the bill of lading,

and

ill. indicates the port of loading and the port of
discharge stipulated in the Credit, notwithstand
ing that it:

a. indicates a place of takihg in charge different
from the port of loading, and/or a place of
final destination different from the port of
discharge,

and/or

b. contains the indication "intended" or similar
qualification in relation to the port of loading
and/or port of discharge, as long as the
document also states the ports of loading
and/or discharge stipulated in the Credit,

and

iv. consists of a sole original bill of lading or, if
issued in more than one original, the full set as
so issued,

and
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v. appears to contain all of the terms and condi
tions of carriage, or some of such terms and
conditions by reference to a source or docu
ment other than the bill of lading (short forml
blank back bill of lading); banks will not exami
ne the contents of such terms and conditions,

and

vi. contains no indication that it is subject to a
charter party and/or no indication that the
carrying vessel is propelled by sail only,

and

vii. in all other respects meets the stipulations of
the Credit.

III For the purpose of this Article, transhipment means
unloading and reloading from one vessel to another
vessel during the course of ocean carriage from the
port of loading to the port of discharge stipulated in
the Credit.

11 Unless transhipment is prohibited by the terms of the
Credit, banks will accept a bill of lading which
indicates that the goods will be transhipped, provided
that the entire ocean carriage is covered by one and
the same bill of lading.

EtI Even if the Credit prohibits transhipment, banks will
accept a bill of lading which:

i. indicates that transhipment will take place as
long as the relevant cargo is shipped in
Container(s), Trailer(s) and/or "LASH" barge(s)
as evidenced by the bill of lading, provided that
the entire ocean carriage is covered by one and
the same bill of lading,

and/or

ii. incorporates clauses stating that the carrier
reserves the right to tranship.

Article 24

Non-Negotiable Sea Waybill

El If a Credit calls for a non-negotiable sea waybill
covering a port-to-port shipment, banks will, unless
otherwise stipulated in the Credit, accept a docu
ment, however named, which:

i. appears on its face to indicate the name of the
carrier and to have been signed or otherwise
authenticated by:

- the carrier or a named agent for or on behalf
of the carrier, or

- the master or a named agent for or on behalf
of the master,

Any signature or authentication of the carrier or
master must be identified as carrier or master,
as the case may be. An agent signing or
authenticating for the carrier or master must
also indicate the name and the capacity of the
party. i.e. carrier or master, on whose behalf
that agent is acting,

and

il. indicates that the goods have been loaded on
board, or shipped on a named vessel.

Loading on board or shipment on a named
vessel may be indicated by pre-printed wording
on the non-negotiable sea waybill that the goods
have been loaded on board a named vessel or
shipped on a named vessel, in which case the
date of issuance of the non-negotiable sea
waybill will be deemed to be the date of loading
on board and the date of shipment.

In all other cases loading on board a named
vessel must be evidenced by a notation on the
non-negotiable sea waybill which gives the
date on which the goods have been loaded on
board, in which case the date of the on board
notation will be deemed to be the date of
shipment.
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If the non-negotiable sea waybill contains the
indication "intended vessel", or similar qualifi
cation in relation to the vessel, loading on board
a named vessel must be evidenced by an on
board notation on the non-negotiable sea waybill
which, in addition to the date on which the
goods have been loaded on board, includes
the name of the vessel on which the goods have
been loaded, even if they have been loaded on
the vessel named as the "intended vessel".

If the non-negotiable sea waybill indicates a
place of receipt or taking in charge different
from the port of loading, the on board notation
must also include the port of loading stipulated
in the Credit and the name of the vessel on
which the goods have been loaded, even if they
have been loaded on a vessel named in the
non-negotiable sea waybill. Tt1is provision also
applies whenever loading on board the vessel
is indicated by pre-printed wording on the non
negotiable sea waybill,

and

Ill. indicates the port of loading and the port of
discharge stipulated in tbe Credit, notwithstand
ing that it:

a. indicates a place of taking in charge different
from the port of loading, and/or a place of
final destination different from the port of
discharge,

and/or

b. contains the indication "intended" or similar
qualification in relation to the port of loading
and/or port of discharge, as long as the
document also states the ports of loading
and/or discharge stipulated in the Credit,

and

iv. consists of a sole original non-negotiable sea
waybill, or if issued in more than one original,
the full set as so.issued,

and

v. appears to contain all of the terms and condi
tions of carriage, or some of such terms and
conditions by reference to a source or docu
ment other than the non-negotiable sea waybill
(short form/blank back non-negotiable sea
waybill); banks will not examine the contents of
such terms and conditions,

and

vi. contains no indication that it is subject to a
charter party and/or no indication that the
carrying vessel is propelled by sail only,

and

vii. in all other respects meets the stipulations of
the Credit.

ID For the purpose of this Article, transhipment means
unloading and reloading from one vessel to another
vessel during the course of ocean carriage from the
port of loading to the port of discharge stipulated in
the Credit.

11 Unless transhipment is prohibited by the terms of the
Credit, banks will accept a non-negotiable sea waybill
which indicates that the goods will be transhipped,
provided that the entire ocean carriage is covered
by one and the same non-negotiable sea waybill.

Cl Even if the Credit prohibits transhipment, banks will
accept a non-negotiable sea waybill which:

i. indicates that transhipment will take place as
long as the relevant cargo is shipped in
Container(s), Trai ler(s) and/or"LASH" barge(s)
as evidenced by the non-negotiable sea waybill,
provided that the entire ocean carriage is
covered by one and the same non-negotiable
sea waybill,

and/or

ii. incorporates clauses stating that the carrier
reserves the right to tranship.
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Article 25

Charter Party Bill of Lading

El If a Credit calls for or permits a charter party bill of
lading, banks will, unless otherwise stipulated in the
Credit, accept a document, however named, which:

i. contains any indication that it is subject to a
charter party,

and

11. appears on its face to have been signed or
otherwise authenticated by:

- the master or a named agent for or on behalf
of the master, or

- the owner or a named agent for or on behalf
of the owner.

Any signature or authentication of the master or
owner must be identified as master or owner as
the case may be. An agent signing or authen
ticating for the master or owner must also
indicate the name and the capacity of the party,
i.e. master or owner, on whose behalf that
agent is acting,

and

iii. does or does not indicate the name of the
carrier,

and

Iv. indicates that the goods have been loaded on
board or shipped on a named vessel.

Loading on board or shipment on a named
vessel may be indicated by pre-printed wording
on the bill of lading that the goods have been
loaded on board a named vessel or shipped on
a named vessel, in which case the date of
issuance of the bill of lading will be deemed to
be the date of loading on board and the date of
shipment.

In all other cases loading on board a named
vessel must be evidenced by a notation on the
bill of lading which gives the date on which the
goods have been loaded on board, in which
case the date of the on board notation will be
deemed to be the date of shipment,

and

v. indicates the port of loading and the port of
discharge stipulated in the Credit,

and

vi. consists of a sole original bill of lading or, if
issued in more than one original, the full set as
so issued,

and

vii. contains no indication that the carrying vessel
is propelled by sail only,

and

viii. in all other respects meets the stipulations of
the Credit.

III Even if the Credit requires thie presentation of a
charter party contract in connection with a charter
party bill of lading, banks will not examine such
charter party contract, but will pass it on without
responsibility on their part.

Article 26

Multlmodal Transport Document

El If a Credit calls for a transport document covering at
least two different modes of transport (multimodal
transport), banks will, unless otherwise stipulated in
the Credit, accept a document, however named,
which:

I. appears on its face to indicate the name of the
carrier or multimodal transport operator and to
have been signed or otherwise authenticated
by:
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• the carrier or multimodal transport operator
or a named agent for or on behalf of the
carrier or multimodal transport operator, or

• the master or a named agent for or on behalf
of the master.

Any signature or authentication of the carrier,
multimodal transport operator or master must
be identified as carrier, multimodal transport
operator or master, as the case may be. An
agent signing or authenticating for the carrier,
multimodal transport operator or master must
also indicate the name and the capacity of the
party, i. e. carrier, multimodal transport operator
or master, on whose behalf that agent is act
ing,

and

11. indicates that the goods have been dispatched,
taken in charge or loaded on board.

Dispatch, taking in charge or loading on board
may be indicated by wording to that effect on
the multimodal transport document and the
date of issuance will be deemed to be the date
of dispatch, taking in charge or loading on
board and the date of shipment. However, if the
document indicates, by stamp or otherwise, a
date of dispatch, taking in charge or loading on
board, such date will be deemed to be the date
of shipment,

and

iii. a. indicates the place of taking in charge
stipulated in the Credit which may be different
from the port, airport or place of loading, qnd
the place of final destination stipulated in the
Credit which may be different from the port,
airport or place of discharge,

and/or

b. contains the indication "intended" or similar
qualification in relation to the vessel and/or
port of loading and/or port of discharge,

and

Iv. consists of a sole original multimodal transport
document or, if issued in more than one original,
the full set as so issued,

and

v. appears to contain all of the terms and condi
tions of carriage, or some of such terms and
conditions by reference to a source or docu
ment other than the multimodal transport docu
ment (short form/blank back multimodal trans
port document); banks will not examine the
contents of such terms and conditions,

and

vi. contains no indication that it is subject to a
charter party and/or no indication that the
carrying vessel is propelled by sail only,

and

vii. in all other respects meets the stipulations of
the Credit.

III Even if the Credit prohibits transhipment, banks will
accept a multimodal transport document which
indicates that transhipment willor may take place,
provided that the entire carriage is covered by one
and the same multimodal transport document.

Article 27

Air Transport Document

El If a Credit calls for an air transport document, banks
will, unless otherwise stipulated in the Credit, accept
a document, however named, which:

i. appears on its face to indicate the name of the
carrier and to have been signed or otherwise
authenticated by:

- the carrier, or

- a named agent for or on behalf of the carrier.
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Any signature or authentication of the carrier
must be identified as carrier. An agent signing
or authenticating for the carrier. must also
indicate the name and the capacity of the party,
Le. carrier, on whose behalf that agent is acting,

and

Ii. indicates that the goods have been accepted
for carriage,

and

ill. where the Credit calls for an actual date of
dispatch, indicates a specific notation of such
date, the date of dispatch so indicated on the
air transport document will be deemed to be the
date of shipment.

For the purpose of this Article, the information
appearing in the box on the air transport
document (marked "For Carrier Use Only" or
similar expression) relative to the flight number
and di:;(le will not be considered as a specific
notation of such date of dispatch.

In all other cases, the date of issuance of theair
transport document will be deemed to be the
date of st1ipment,

and

Iv. indicates the airport of departure and the airport
of destination stipulated in the Credit,

and

v. appears to be the original for consignor/shipper
even if the Credit stipulates afull set of originals,
or similar expressions,

and

vi. appears to contain all of the terms and condi
tions of carriage, or some of such terms and
conditions, by reference to a source or docu
ment other than the air transport document;
banks will not examine the contents of such
terms and conditions,

and

vii. in all other respects meets the stipulations of
the Credit.

mFor the purpose of this Article, transhipment means
unloading and reloading from one aircraft to another
aircraft during the course of carriage from the airport
of departure to the airport of destination stipulated
in the Credit.

mEven if the Credit prohibits transhipment, banks will
accept an air transport document which indicates
that transhipment will or may take place, provided
that the entire carriage is covered by one and the
same air transport document.

ArtIcle 28

Road, Rail or Inland Waterway Transport
Documents

El If a Credit calls for a road, rail, or inland waterway
transport document, banks will, unless otherwise
stipulated in the Credit, accept a document of the
type called for, however named, which:,

I. appears on its face to indicate the name of the
carrier and to have been signed or otherwise
authenticated by the carrier or a named agent
for or on behalf of the carrier and/or to bear a
reception stamp or other indication of receipt
by the carrier or a named agent for or on behalf
of the carrier.

Any signature, authentication, reception stamp
or other indication of receipt of the carrier, must
be identified on its face as that of the carrier. An
agent signing or authenticating for the carrier,
must also indicate the name and the capacity of
the party, i.e. carrier, on whose behalf that
agent is acting,

and

11. indicates that the goods have been received for
shipment, dispatch or carriage or wording to
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this effect. The date of issuance will be deemed
to be the date of shipment unless the transport
document contains a reception stamp, in which
case the date of the reception stamp will be
deemed to be the date of shipment,

and

Ill. indicates the place of shipment and the place
of destination stipulated in the Credit,

and

Iv. in all other respects meets the stipulations of
the Credit.

11 In the absence of any indication on the transport
document as to the numbers issued, banks will
accept the transport document(s) presented as
constituting a full set. Banks will accept as original(s)
the transport document(s) whether marked as
original(s) or not.

El For the purpose of this Article, transhipment means
unloading and reloading from one means of
conveyance to another means of conveyance, in
different modes of transport, during the course of
carriage from the place of shipment to the place of
destination stipulated in the Credit.

Even if the Credit prohibits transhipment, banks will
accept a road, rail, or inland waterway transport
document which indicates that transhipment will or
may take place, provided that the entire carriage is
covered by one and the same transport document
and within the same mode of transport.

I. appears on its face to have. been stamped or
otherwise authenticated and dated in the place
from which the Credit stipulates the goods are
to be shipped or dispatched and such date will
be deemed to be the date of shipment or
dispatch,

and

11. in all other respects meets the stipulations of
the Credit.

ID If a Credit calls for a document issued by a courier
or expedited delivery service evidencing receipt of
the goods for delivery, banks will, unless otherwise
stipulated in the Credit, accept adocument, however
named, which:

I. appears on its face to indicate the name of the
courier/service, and to have been stamped,
signed or otherwise authenticated by such
named courier/service (unless the Credit
specifically calls for a document issued by a
named Courier/Service, banks will accept a
document issued by any Courier/Service),

and
j

Ii. indicates a date of pick-up or of receipt or
wording to this effect, such date being deemed
to be the date of shipment or dispatch,

and

iii. in all other respects meets the stipulations of
the Credit.

Article 30

Article 29

Courier and Post Receipts

El If a Credit calls for a post receipt or certificate of
posting, banks will, unless otherwise stipulated in
the Credit, accept a post receipt or certificate of
posting which:

Transport Documents issued by Freight
Forwarders

Unless otherwise authorised in the Credit, banks will only
accept a transport document issued by a freight forwarder
if it appears on its face to indicate:

i. the name of the freight forwarder as a carrier or
multimodal transport operator and to have been
signed or otherwise.authenticated by the freight
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forwarder as carrier or multimodal transport
operator.

or

11. the name of the carrier or multimodal transport
operator and to have been signed or otherwise
authenticated by the freight forwarder as a
named agent for or on behalf of the carrier or
multimodal transport operator.

Article 31

"On Deck", "Shipper's Load and Count",
Name of Consignor

Unless otherwise stipulated in the Credit. banks will
accept a transport document which:

I. does not indicate. in the case of carriage by sea
or by more than one means of conveyance
including carriage by sea, that the goods are or
will be loaded on deck. Nevertheless, banks
will accept a transport documentwhich contains
a provision that the goods may be carried on
deck, provided that it does not specifically state
that they are or will be lo~ded on deck,

and/or

11. bears a clause on the face thereof such as
"shipper's load and count" or "said by shipper
to contain" or words of similar effect,

and/or

1iI. indicates as the consignor of the goods a party
other than the Beneficiary of the Credit.

Article 32

Clean Transport Documents

El A clean transport document is one which bears no
clause or notation which expressly declares a
defective condition of the goods and/or the
packaging.

11 Banks will not accept transport documents bearing
such clauses or notations unless the Credit expressly
stipulates the clauses or notations which may be
accepted.

11 Banks will regard a requirement in a Credit for a
transport document to bear the clause ·clean on
board" as complied with if such transport document
meets the requirements of this Article and of Articles
23,24,25,26,27.28 or 30.

Article 33

Freight Payable/Prepaid Transport
Documents

El Unless otherwise stipulated in the Credit, or
inconsistent with any of the documents presented
under the Credit, banks will accept transport docu
ments stating that freight or transportation charges
(hereafter referred to as "freight") have still to be
paid.

mIf aCredit stipulates that the transport document has
to indicate that freight has been paid or prepaid,
banks will accept a transport l:iocument on which
words clearly indicating payment or prepayment of
freight appear by stamp or otherwise, or on which
payment or prepayment of freight is indicated by
other means. If the Credit requires courier charges
to be paid or prepaid banks will also accept a
transport document issued by a courier or expedited
delivery service evidencing that courier charges are
for the account of a party other than the consignee.

11 The words "freight prepayable" or "freight to be
prepaid" or words of similar effect, if appearing on
transport documents, will not be accepted as
constituting evidence of the payment of freight.

D Banks will accept transport documents bearing
reference by stamp or otherwise to costs additional
to the freight. such as costs of, or disbursements
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incurred in connection with, loading, unloading or
similar operations, unless the conditions of the Credit
specifically prohibit such reference.

Article 34

Insurance Documents

El Insurance documents must appear on their face to
be issued and signed by insurance companies or
underwriters or their agents.

mIf the insurance document indicates that it has been
issued in more than one original, all the originals
must be presented unless otherwise authorised in
the Credit.

11 Cover notes issued by brokers will not be accepted,
unless specifically authorised in the Credit.

mUnless otherwise stipulated in the Credit, banks will
accept an insurance certificate or a declaration
under an open cover pre-signed by insurance
companies or underwriters or their agents. If a
Credit specifically calls for an insurance certificate
or a declaration under an open cover, banks will
accept, in lieu thereof, an insurance policy.

Cl Unless otherwise stipulated in the Credit, or unless
it appears from the insurance document that the
cover is effective at the latest from the date of
loading on board or dispatch or taking in charge of
the goods, banks will not accept an insurance
document which bears a date of issuance later than
the date of loading on board or dispatch or taking in
charge as indicated in such transport document.

[11. Unless otherwise stipulated in the Credit, the
insurance document must be expressed in the
same currency as the Credit.

Ii. Unless otherwise stipulated in the Credit, the
minimum amount for which the insurance
document must indicate the insurance cover to

have been effected is the CIF (cost, insurance
and freight (... "named port of destination")) or
CIP (carriage and insurance paid to (.. .'named
place of destination")) value of the goods, as
the case may be, plus 10%, but only when the
CIF or CIP value can be determined from the
documents on their face. Otherwise, banks will
accept as such minimum amount 110% of the
amount for which payment, acceptance or
negotiation is requested under the Credit, or
110% of the gross amount of the invoice,
whichever is the greater.

Article 35

Type of Insurance Cover

mCredits should stipulate the type of insurance raquired
and, if any, the additional risks which are to be
covered. Imprecise terms such as "usual risks" or
"customary risks" shall not be used; if they are used,
banks will accept insurance documents as presented,
without responsibility for any risks not being covered.

11 Failing specific stipulations in the Credit, banks will
accept insurance documents as presented, without
responsibility for any risks not being covered.

13 Unless otherwise stipulated in the Credit, banks will
accept an insurance document which indicates that
the cover is subject to a franchise or an excess
(deductible).

Article 36

All Risks Insurance Cover

Where a Credit stipulates "insurance against all risks",
banks will accept an insurance document which contains
any "all risks" notation or clause, whether or not bearing
the heading "all risks·, even if the insurance document
indicates that certain risks are excluded, without
responsibility for any risk(s) not being covered.
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specifically stipulates that the attestation or certification
of weight must be by means of a separate document.

Commercial Invoices

El Unless otherwise stipulated in the Credit, commer
cial invoices;

I. must appear on their face to be issued by the
Beneficiary named in the Credit (except as
provided in Article 48),

and

11. must be made out in the name of the Applicant
(except as provided in sub-Article 48 (h)),

and

ii1. need not be signed.

I!I Unless otherwise stipulated in the Credit, banks may
refuse commercial invoices issued for amounts in
excess of the amount permitted by the Credit.
Nevertheless, if a bank authorised to pay, incur a
deferred payment undertaking, accept Draft(s), or
negotiate under a Credit accepts such invoices, its
decision will be binding upon all parties, provided
that such bank has not paid, incurred a deferred
payment undertaking, accepted Draft(s) or
negotiated for an amount in excess of that permitted
by the Credit.

11 The description of the goods in the commercial
invoice must correspond with the description in the
Credit. In all other documents, the goods may be
described in general terms not inconsistent with the
description of the goods in the Credit.

ArtIcle 38

Other Documents

If a Credit calls for an attestation or certification of weight
in the case of transport other than by sea, banks will
accept a weight stamp or declaration of weight which
appears to have been superimposed on the transport
document by the carrier or his agent unless the Credit

E. Miscellaneous Provisions

ArtIcle 39

Allowances In Credit Amount, Quantity and
Unit Price

EJ The words "about", "approximately", "circa" or similar
expressions used in connection with the amount of
the Credit or the quantity or the unit price stated in
the Credit are to be construed as allowing a difference
not to exceed 10% more or 10% less than the
amount or the quantity or the unit price to which they
refer. .

III Unless a Credit stipulates that the quantity of the
goods specified must not be exceeded or reduced,
a tolerance of 5% more or 5% less will be permissible,
always provided that the amount of the drawings
does not exceed the amount of j the Credit. This
tolerance does not apply when the Credit stipulates
the quantity in terms of a stated number of packing
units or individual items.

El Unless a Credit which prohibits partial shipments
stipulates otherwise, or unless sub-Article (b) above
is applicable, a tolerance of 5% less in the amount
of the drawing will be permissible, provided that if
the Credit stipulates the quantity of the goods, such
quantity of goods is shipped in full, and if the Credit
stipulates a unit price, such price is not reduced.
This provision does not apply when expressions
referred to in sub-Article (a) above are used in the
Credit.
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Article 40

Partial Shipments/Drawings

11 Partial drawings and/or shipments are allowed, unless
the Credit stipulates otherwise.

ID Transport documents which appear on their face to
indicate that shipment has been made on the same
means of conveyance and for the same journey,
provided they indicate the same destination, will not
be regarded as covering partial shipments, even if
the transport documents indicate different dates of
shipment and/or different ports of loading, places of
taking in charge, or despatch.

11 Shipments made by post or by courier will not be
regarded as partial shipments jf the post receipts or
certificates of posting or courier's receipts or dispatch
notes appear to have been stamped, signed or
otherwise authenticated in the place from which the
Credit stipulates the goods are to be dispatched,
and on the same datE!.

Article 41

Instalment Shlpments/Drawings

If drawings and/or shipments by instalments within given
periods are stipulated in the Credit and any instalment is
not drawn and/or shipped within the period allowed for
that instalment, the Credit ceases to be available for that
and any subsequent instalments, unless otherwise
stipulated in the Credit.

Article 42

Expiry Date and Place for Presentation of
Documents

Ell All Credits must stipulate an expiry date and a place
for presentation of documents for payment,
acceptance, or with the exception of freely negotiable
Credits, a place for presentation of documents for
negotiation. An expiry date stipulated for payment,

acceptance or negotiation will be construed to ex
press an expiry date for presentation of documents.

ID Except as provided in sub-Article 44(a), documents
must be presented on or before such expiry date.

rllf an Issuing Bank states that the Credit is to be
available "for one month", "for six months", or the
like, but does not specify the date from which the
time is to run, the date of issuance of the Credit by
the Issuing Bank will be deemed to be the first day
from which such time is to run. Banks should
discourage indication of the expiry date of the Credit
in this manner.

Article 43

Limitation on the Expiry Date

Din addition to stipulating an expiry date for
presentation of documents, every Credit which calls
for a transport document(s) should also stipulate a
specified period of time after the date of shipment
during which presentation must be made in
compliance with the terms and conditions of the
Credit. If no such period of time, is stipulated, banks
will not accept documents presented to them later
than 21 days after the date of shipment. In any
event, documents must be presented not later than
the expiry date of the Credit.

ID In cases in which sub-Article 40(b) applies, the date
of shipment will be considered to be the latest
shipment date on any of the transport documents
presented.

Article 44

Extension of Expiry Date

El If the expiry dateof the Credit and/or the last day of
the period of time for presentation of documents
stipulated by the Credit or applicable by virtue of
Article 43 falls on a day on which the bank to which
presentation has to be made is closed for reasons
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other than those referred to in Article 17, the stipulated
expiry date and/or the last day of the period of time
after the date of shipment for presentation of docu
ments, as the case may be, shall be extended to the
first following day on which such bank is open.

ID The latest date for shipmentshall not be extended by
reason of the extension of the expiry date and/or the
period of time after the date of shipment for
presentation of documents in accordance with sub
Article (a) above. If no such latest date for shipment
is stipulated in the Credit or amendments thereto,
banks will not accept transport documents indicating
adate of shipment later than the expiry date stipulated
in the Credit or amendments thereto.

11 The bank to which presentation is made on such first
following business day must provide a statement
that the documents were presented within the time
limits extended in accordance with sub-Article 44(a)
of the Uniform Customs and Practice for
Documentary Credits, 1993 Revision, ICC Publica·
tion No. 500.

Article 45

Hours of Presentation

Banks are under no obligation to accept presentation of
documents outside their banking hours.

Article 46

General Expressions as to Dates for
Shipment

£I Unless otherwise stipulated in the Credit, the ex
pression "shipment" used in stipulating an earliest
and/or a latest date for shipment will be understood
to include expressions such as, "loading on board",
"dispatch", "accepted for carriage", "date of post
receipt", "date of pick-up", and the like, and in the
case of a Credit calling for a multimodal transport
document the expression "taking in charge".

ID Expressions such as "prompt", "immediately", "as
soon as possible.... and the like should not be used.
If they are used banks will disregard them.

11 If the expression "on or about" or similar expressions
are used, banks will interpret them as a stipulation
that shipment is to be made during the period from
five days before to five days after the specified date,
both end days included.

Article 47

Date Terminology for Periods of Shipment

ID The words "to", "until", "till", "from" and words of
similar import applying to any date or period in the
Credit referring to shipment will be understood to
include the date mentioned.

ID! The word "after" will be understood to exclude the
date mentioned.

mThe terms "first half", "second half" of a month shall
be construed respectively as the 1st to the 15th, and
the 16th to the last day of such month, all dates
inclusive.

mThe terms "beginning", "middle", or "end" of a month
shall be construed respectively as the 1st to the
10th, the 11th to the 20th, and the 21 st to the last day
of such month, all dates inclusive.

F. Transferable Credit

Article 48

Transferable Credit

El A transferable Credit is a Credit under which the
Beneficiary (First Beneficiary) may request the bank
authorised to pay, incur a deferred payment
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undertaking, accept or negotiate (the "Transferring
Bank"), or in the case of a freely negotiable Credit,
the bank specifically authorised in the Credit as a
Transferring Bank, to make the Credit available in
whole or in part to one or more other Beneficiary(ies)
(Second Beneficiary(ies».

ID! A Credit can be transferred only if it is expressly
designated as "transferable" by the Issuing Bank.
Terms such as "divisible", "fractionable",
"assignable". and "transmissible" do not render the
Credit transferable. If such terms are used they shall
be disregarded.

11 The Transferring Bank shall be under no obligation
to effect such transfer except to the extent and in the
manner expressly consented to by such bank.

mAt the time of making a request for transfer and prior
to transfer of the Credit, the First Beneficiary must
irrevocably instruct the Transferring Bank whether
or not he retains the right to refuse to allow the
Transferring Bank to advise amendments to the
Second Beneficiary(ies). If the Transferring Bank
consents to the transfer under these conditions, it
must, at the time of transfer, advise the Second
Beneficiary(ies) of the First Beneficiary's instruc
tions regarding amendments.

Cl If a Credit is transferred to more than one Second
Beneficiary(ies), refusal of an amendment by one or
more Second Beneficiary(ies) does not invalidate
the acceptance(s) by the other Second Bene
ficiary(ies) with respect to whom the Credit will be
amended accordingly. With respect to the Second
Beneficiary(ies) who rejected the amendment, the
Credit will remain unamended.

[I Transferring Bank charges in respect of transfers
including commissions, fees, costs or expenses are
payable by the First Beneficiary, unless otherwise
agreed. If the Transferring Bank agrees to transfer
the Credit it shall be under no obligation to effect the
transfer until such charges are paid.

D Unless otherwise stated in the Credit, a transferable
Credit can be transferred once only. Consequently,
the Credit cannot be transferred at the request of the
Second Beneficiary to any subsequent Third
Beneficiary. For the purpose of this Article, a
retransfer to the First Beneficiary does not constitute
a prohibited transfer.

Fractions of a transferable Credit (not exceeding in
the aggregate the amount of the Credit) can be
transferred separately, provided partial shipments/
drawings are not prohibited, and the aggregate of
such transfers will be considered as constituting
only one transfer of the Credit.

III The Credit can be transferred only on the terms and
conditions specified in the original Credit. with the
exception of:

- the amount of the Credit,

• any unit price stated therein,

- the expiry date,

- the last date for presentation of documents
in accordance with Article 43,

• the period for shipment,

any or all of which may be reduced or curtailed.

The percentage for which insurance cover must be
effected may be increased in such a way as to
provide the amount of cover stipulated in the original
Credit, or these Articles.

In addition, the name of the First Beneficiary can be
substituted for that of the Applicant, but if the name
of the Applicant is specifically required by the origi
nal Credit to appear in any document(s) other than
the invoice, such requirement must be fUlfilled.

11 The First Beneficiary has the right to substitute his
own invoice(s) (and Draft(s» for those of the Second
Beneficiary(ies), for amounts not in excess of the
original amount stipulated in the Credit and for the
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original unit prices if stipulated in the Credit, and
upon such substitution of invoice(s) (ana Draft(s»
the First Beneficiary can draw under the Credit for
the difference. if any, between his invoice(s) and the
Second Beneficiary's(ies') invoice(s).

When a Credit has been transferred and the First
Beneficiary is to supply his own invoice(s) (and
Draft(s) in exchange for the Second Bene
ficiary's(ies') invoice(s) (and Draft(s» but fails to do
so on first demand, the Transferring Bank has the
right to deliver to the Issuing Bank the documents
received under the transferred Credit. including the
Second Beneficiary's(ies') invoice(s) (and Draft(s»
without further responsibility to the First Beneficiary.

11 The First Beneficiary may request that payment or
negotiation be effected to the Second Beneficiary(ies)
at the place to which the Credit has been transferred
up to and including the expiry date of the Credit,
unless the original Credit expressly states that it may
not be made available for payment or negotiation at
a place other than that stipulated in the Credit. This
is without prejudice to the First Beneficiary's right to
substitute subsequently his own invoice(s) (and
Draft(s» for those of the Second Beneficiary(ies)
and to claim any difference due to him.

G. Assignment of Proceeds

ArtIcle 49

Assignment of Proceeds

The fact that a Credit is not stated to be transferable shall
not affect the Beneficiary's right to assign any proceeds
to which he may be. or may become, entitled under such
Credit, in accordance with the provisions of the applicable
law.. This Article relates only to the assignment of
proceeds and not to the assignment of the right to
perform under the Credit itself.
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ICC ARBITRATION

Contracting parties that wish to have the possibility of
resorting to ICC Arbitration in the event of a dispute
with their contracting partner should specifically and
clearly agree upon ICC Arbitration in their contract or,
in the event no single contractual document exists. in
the exchange of correspondence which constitutes
the agreement between them. The fact of issuing a
letter of credit subject to the UCP 500 does NOT by
itself constitute an agreement to have resort to ICC
Arbitration. The following standard arbitration clause
is recommended by the ICC:
'All disputes arising in connection with the present
contract shall be finally settled under the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules'.
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IX. STATUS OF UNCITRAL TEXTS

A. Status of Conventions: note by the Secretariat

(A/CN.9/401) [Original: English]

1. At its thirteenth session the Commission decided that
it would consider, at each of its sessions, the status of
conventions that were the outcome of work carried out by
it. I

2. The present note is submitted pursuant to that decision.
The annex hereto sets forth the state of signatures, ratifi
cations, accessions and approvals as of 11 May 1994 to the
following conventions: Convention on the Limitation
Period in the International Sale of Goods (New York,
1974); Protocol amending the Convention on the Limita
tion Period in the International Sale of Goods (Vienna,
1980); United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg); United Nations Conven
tion on International Bills of Exchange and International
Promissory Notes (New York, 1988); United Nations
Convention on Contracts for the International Sale of
Goods (Vienna, 1980); United Nations Convention on the
Liability of Operators of Transport Terminals in Inter
national Trade (Vienna, 1991); and Convention on the
Recognition and Enforcement of Foreign Arbitral AWards
(New York, 1958). The latter Convention, which has not
emanated from the work of the Commission, has been
included because of the close interest of the Commission in
it, particularly in connection with the Commission's work
in the field ·of international commercial arbitration. In
addition, the annex sets forth those jurisdictions that have

'Official Records of the General Assembly, Thirty-fifth Session, Sup
plement No. 17 (N35117), para. 163.

enacted legislation based on the UNCITRAL Model Law
on International Commercial Arbitration.

3. Since the most recent report in this series, showing the
status of conventions as of 14 July 1993 (NCN.9/381), the
Convention on the Limitation Period in the International
Sale of Goods (New York, 1974) received four additional
adherences (Bosnia and Herzegovina, Czech Republic,
Ukraine, United States of America) and the Protocol
amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 1980) received two
adherences (Czech Republic, United States of America).
The United Nations Convention on the Carriage of Goods
by Sea, 1978 (Hamburg) has received two more adherences
(Austria, Cameroon), the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980) four more adherences (Bosnia and Herzegovina,
Czech Republic, Estonia and Slovenia) and the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958) has received five additional
adherences (Croatia, Czech Republic, Estonia, Saudi
Arabia and The former Yugoslav Republic of Macedonia).
Legislation based on the UNCITRAL Model Law on
International Commercial Arbitration has been enacted in
Bermuda, Egypt, Finland, Mexico and the Russian
Federation.

4. The names of the States that have ratified or acceded
to the conventions since the preparation of the last report
are in italics, including those new States that have de
posited instruments of succession.

ANNEX

1. Convention on the Limitation Period in the International Sale of Goods
(New York, 1974)'

State"

Argentina
Belarus
Bosnia and Herzegovina
Brazil
Bulgaria
Costa Rica
Czech Republicb

Dominican Republic
Egypt
Ghana
Guinea
Hungary
Mexico

Ratification
Accession
Approval

Signature Succession (*) Entry .into force

9 October 1981 1 August 1988
14 June 1974

12 January 1994* 6 March 1992
14 June 1974
24 February 1975
30 August 1974

30 September 1993* 1 January 1993
23 December 1977 1 August 1988

6 December 1982 1 August 1988
5 December 1974 7 October 1975 1 August 1988

23 January 1991 1 August 1991
14 June 1974 16 June 1983 1 August 1988

21 January 1988 1 August 1988
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State"

Mongolia
Nicaragua
Norway!
Poland
Romania
Russian Federationc

Slovakiab

Uganda
Ukraine
United States ofAmerica
Yugoslavia
Zambia

Signature

14 June 1974
13 May 1975
11 December 1975
14 June 1974

14 June 1974

14 June 1974

Ratification
Accession
Approval

Succession (*)

20 March 1980

23 April 1992

28 May 1993*
12 February 1992
13 September 1993
5 May 1994

27 November 1978
6 June 1986

Entry into force

1 August 1988

1 November 1992

1 January 1993
1 September 1992
1 April 1994
1 December 1994
1 August 1988
1 August 1988

Signatures only: 8; ratifications, accessions and successions: 17

+The Convention was concluded in authentic Chinese, English, French, Russian and Spanish
texts. On 11 August 1992, the Secretary-General, in accordance with a request of the United
Nations Commission on International Trade Law, circulated a proposal for the adoption of an
authentic Arabic text of the Convention. No objections having been raised, the Arabic text was
deemed adopted on 9 November 1992 with the same status as that of the other authentic texts
referred to in the Convention.

"The Convention had been signed by the former German Democratic Republic on 14 June 1974,
ratified by it on 31 August 1989 and entered into force on 1 March 1990.

bThe Convention was signed by the former Czechoslovakia on 29 August 1975 and an instru
ment of ratification was deposited on 26 May 1977, with the Convention entering into force for
the former Czechoslovakia on 1 August 1988. On 28 May 1993 Slovakia, and on 30 September
1993 the Czech Republic, deposited instruments of succession with effect from 1 January 1993,
the date of succession of States.

<The Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

Declarations and reservations

lUpon signature Norway declared, and confirmed upon ratification, that in accordance with
article 34 the Convention would not govern contracts of sale where the seller and the buyer both
had their relevant places of business within the territories of the Nordic States (Le. Denmark,
Finland, Iceland, Norway and Sweden).

2. Protocol amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 1980)

State'

Argentina
Czech Republicb

Egypt
Guinea
Hungary
Mexico
Romania
Slovakiab

Uganda
United States of America!
Zambia

Accession
Succession (*)

19 July 1983
30 September 1993*
6 December 1982
23 January 1991
16 June 1983
21 January 1988
23 April 1992
28 May 1993*
12 February 1992
5 May 1994
6 June 1986

Entry into force

1 August 1988
1 January 1993
1 August 1988
1 August 1991
1 August 1988
1 August 1988
1 November 1992
1 January 1993
1 September 1992
1 December 1994
1 August 1988

In accordance with articles XI and XIV of the Protocol, the Contracting States to the Protocol
are considered to be Contracting Parties to the Convention on the Limitation Period in the
International Sale of Goods as amended by the Protocol in relation to one another and Contracting
Parties to the Convention, unamended, in relation to any Contracting Party to the Convention not
yet a Contracting Party to this Protocol.

aThe Protocol was acceded to by the former German Democratic Republic on 31 August 1989
and entered into force on 1 March 1990.
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bThe Protocol was acceded to by the fonner Czechoslovakia on 5 March 1990, with effect from
10 October 1990.1 On 28 May 1993 Slovakia and on 30 September 1993 the Czech Republic,
deposited instruments of succession, with effect from 1 January 1993, the date of succession of
States.

Declarations and reservations

lUpon accession, Czechoslovakia and the United States of America declared that, pursuant to
article XIl, it did not consider itself bound by article I.

3. United Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg)

Ratification
State Signature Accession Entry into force

Austria 30 April 1979 29 July 1993 1 August 1994
Barbados 2 February 1981 1 November 1992
Botswana 16 February 1988 1 November 1992
Brazil 31 March 1978
Burkina Faso 14 August 1989 1 November 1992
Cameroon 21 October 1993 1 November 1994
Chile 31 March 1978 9 July 1982 1 November 1992
Denmark 18 April 1979
Ecuador 31 March 1978
Egypt 31 March 1978 23 April 1979 1 November 1992
Finland 18 April 1979
France 18 April 1979
Gennany 31 March 1978
Ghana 31 March 1978
Guinea 23 January 1991 1 November 1992
Holy See 31 March 1978
Hungary 23 April 1979 5 July 1984 1 November 1992
Kenya 31 July 1989 1 November 1992
Lebanon 4 April 1983 1 November 1992
Lesotho 26 October 1989 1 November 1992
Madagascar 31 March 1978
Malawi 18 March 1991 1 November 1992
Mexico 31 March 1978
Morocco 12 June 1981 1 November 1992
Nigeria 7 November 1988 1 November 1992
Norway 18 April 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 June 1978
Portugal 31 March 1978
Romania 7 January 1982 1 November 1992
Senegal 31 March 1978 17 March 1986 1 November 1992
Slovakiaa 28 May 1993
Sierra Leone 15 August 1978 7 October 1988 1 November 1992
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia 15 September 1980 1 November 1992

Uganda 6 July 1979 1 November 1992
United Republic

of Tanzania 24 July 1979 1 November 1992
United States of America 30 April 1979
Venezuela 31 March 1978
Zaire 19 April 1979
Zambia 7 October 1991 1 November 1992

Signatures only: 21; ratifications and accessions: 22

aThe Convention was signed by the former Czechoslovakia on 6 March 1979.1 On 28 May 1993,
Slovakia deposited an instrument of succession to the signature.

Declarations and reservations

lUpon signing the Convention the former Czechoslovakia declared in accordance with article
26 a formula for converting the amounts of liability referred to in paragraph 2 of that article into
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the Czechoslovak currency and the amount of the limits of liability to be applied in the territory
of Czechoslovakia as expressed in the Czechoslovak currency.

4. United Nations Convention on Contracts for the International Sale of Goods
(Vienna, 1980)

Ratification
Accession
Approval

Acceptance
State Signature Succession (.) Entry into force

Argentina' 19 July 1983 1 January 1988
Australia 17 March 1988 1 April 1989
Austria 11 April 1980 29 December 1987 1 January 1989
Belarus! 9 October 1989 1 November 1990
Bosnia and

Herzegovina 12 January 1994* 6 March 1992
Bulgaria 9 July 1990 1 August 1991
Canada2 23 April 1991 1 May 1992
Chile! 11 April 1980 7 February 1990 1 March 1991
China3 30 September 1981 11 December 1986 1 January 1988
Czech Republic" 30 September 1993* 1 January 1993
Denmark' 26 May 1981 14 February 1989 1 March 1990
Ecuador 27 January 1992 1 February 1993
Estonia! 20 September 1993 1 October 1994
Egypt 6 December 1982 1 January 1988
Finland4 26 May 1981 15 December 1987 1 January 1989
France 27 August 1981 6 August 1982 1 January 1988
GermanY" S 26 May 1981 21 December 1989 1 January 1991
Ghana 11 April 1980
Guinea 23 January 1991 1 February 1992
Hungaryl.6 11 April 1980 16 June 1983 1 January 1988
Iraq 5 March 1990 1 April 1991
Italy 30 September 1981 11 December 1986 1 January 1988
Lesotho 18 June 1981 18 June 1981 1 January 1988
Mexico 29 December 1987 1 January 1989
Netherlands 29 May 1981 13 December 1990 1 January 1992
Norway4 26 May 1981 20 July 1988 I August 1989
Poland 28 September 1981
Romania 22 May 1991 1 June 1992
Russian FederationC

, 1 16 August 1990 1 September 1991
Singapore 11 April 1980
Slovakia" 28 May 1993* 1 January 1993
Slovenia 7 January 1994* 2S June 1991
Spain 24 July 1990 1 August 1991
Sweden4 26 May 1981 15 December 1987 1 January 1989
Switzerland 21 February 1990 1 March 1991
Syrian Arab Republic 19 October 1982 1 January 1988
Uganda 12 February 1992 1 March 1993
Ukraine! 3 January 1990 1 February 1991
United States of America7 31 August 1981 11 December 1986 1 January 1988
Venezuela 28 September 1981
Yugoslavia 11 April 1980 27 March 1985 1 January 1988
Zambia 6 June 1986 1 January 1988

Signatures only: 4; ratifications, accessions, approval, acceptance and successions: 38

"The Convention was signed by the fonner Czechoslovakia on 1 September 1981 and an instru
ment of ratification was deposited on 5 March 1990, with the Convention entering into force for
the former Czechoslovakia on 1 April 1991.7 On 28 May 1993 Slovakia, and on 30 September 1993
the Czech Republic, deposited instruments of succession, with effect from 1 January 1993, the date
of succession of States.

bThe Convention was signed by the former Gennan Democratic Republic on 13 August 1981,
ratified on 23 February 1989 and entered into force on 1 March 1990.

'The Russian Federation continues, as from 24 December 1991, the membership of the fonner
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.
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Declarations and reservations

tUpon adherence to the Convention the Governments of Argentina, Belarus, Chile, Estonia,
Hungary, Russian Federation and Ukraine stated, in accordance with articles 12 and 96 of the
Convention, that any provision of article .11, article 29 or Part 11 of the Convention that allows a
contract of sale or its modification or termination by agreement or any offer, acceptance or other
indication of intention to be made in any form other than in writing, would not apply where any
party had his place of business in their respective States.

2Upon accession the Government of Canada declared that, in accordance with article 93 of the
Convention, the Convention will extend to Alberta, British Columbia, Manitoba, New Brunswick,
Newfoundland, Nova Scotia, Ontario, Prince Edward Island and the Northwest Territories. Upon
accession the Government of Canada declared that, in accordance with article 95 of the Conven
tion, with respect to British Columbia, it will not be bound by article 1(1)(b) of the Convention.
In a notification received on 31 July 1992, the Government of Canada withdrew that declaration.
In a declaration received on 9 April 1992 the Government of Canada extended the application of
the Convention to Quebec and Saskatchewan. In a notification received on 29 June 1992, Canada
extended the application of the Convention to Yukon.

3Upon approving the Convention the Government of China declared that it did not consider
itself bound by subparagraph (b) of paragraph I of article I and article 11 as well as the provisions
in the Convention relating to the content of article 11.

4Upon ratifying the Convention the Governments of Denmark, Finland, Norway and Sweden
declared in accordance with article 92(I) that they would not be bound by Part 11 of the Convention
(Formation of the Contract). Upon ratifying the Convention the Governments of Denmark, Finland,
Norway and Sweden declared, pursuant to article 94(1) and 94(2), that the Convention would not
apply to contracts of sale where the parties have their places of business in Denmark, Finland,
Iceland, Norway or Sweden.

5Upon ratifying the Convention the Government of Germany declared that it would not apply
article 1(1)(b) in respect of any State that had made a declaration that that State would not apply
article I (1)(b).

6Upon ratifying the Convention the Government of Hungary declared that it considered the
General Conditions of Delivery of Goods between organizations of the member countries of the
Council for Mutual Economic Assistance to be subject to the provisions of article 90 of the Con
vention.

7Upon ratifying the Convention the Governments of Czechoslovakia and of the United States of
America declared that they would not be bound by subparagraph (1)(b) of article 1.

5. United Nations Convention on International Bills of Exchange and
International Promissory Notes (New York, 1988)

291

State

Canada
Guinea
Mexico
Russian Federationa

United States of America

Signature

7 December 1989

30 June 1990
29 June 1990

Ratification
Accession

23 January 1991
11 September 1992

Entry into force

Signatures only: 3; ratifications and accessions: 2; ratifications and accessions necessary to
bring the Convention into force: 10

aThe Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

6. United Nations Convention on the Liability of Operators of Transport Terminals
in International Trade (Vienna, 1991)

State

France
Mexico
Philippines
Spain
United States of America

Signature

15 October 1991
19 April 1991
19 April 1991
19 April 1991
30 April 1992

Ratification
Accession Entry into force

Signatures only: 5; ratifications and accessions necessary to bring the Convention into force: 5



292 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

7. UNCITRAL Model Law on International Commercial Arbitration (1985)

Legislation based on the UNCITRAL Model Law on International Commercial Arbitration has
been enacted in Australia. Bermuda, Bulgaria, Canada (by the Federal Parliament and by the
Legislatures of all Provinces and Territories), Cyprus, Egypt, Finland, Hong Kong, Mexico,
Nigeria, Peru, Russian Federation, Scotland, Tunisia and, within the United States of America,
California, Connecticut, Oregon and Texas.

8. Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958)

State

A1gerial • 2

Antigua and Barbudal. 2
Argentinal. 2. 7

Australia
Austria
Bahrain l • 2

Bangladesh
Barbados2

Belarusl. 3

Be1giuml

Benin
Bosnia and Herzegovina l • 2. 6

Botswanal ,2
Bu1garial ,3

Burkina Faso
Cambodia
Cameroon
Canada4

Central African Republic l , 2
Chile
Chinal ,2
Colombia
Costa Rica
C/)te d'Ivoire
Croatial, 2. 6

Cubal,2,3
Cyprus l • 2

Czech Republic"
Denmarkl. 2

Djibouti
Dominica
Ecuadorl ,2
Egypt
El Salvador
Estonia
Finland
France!
Germanyb. I

Ghana
Greece l ,2
Guatemala!,2
Guinea
Haiti
Holy Seel,2
Hungary!' 2

India l • 2

Indonesia!' 2

Ireland l

Israel
Italy
Japan!
Jordan
Kenya!
Kuwait!
Latvia
Lesotho

Signature

26 August 1958

29 December 1958
10 June 1958

17 December 1958

10 June 1958

17 December 1958

10 June 1958

29 December 1958
25 November 1958
10 June 1958

10 June 1958

10 June 1958

10 June 1958

Ratification
Accession

Succession (0)

7 February 1989
2 February 1989

14 March 1989
26 March 1975

2 May 1961
6 April 1988
6 May 1992

16 March 1993
15 November 1960
18 August 1975
16 May 1974
6 March 1992*

20 December 1971
10 October 1961
23 March 1987

5 January 1960
19 February 1988
12 May 1986
15 October 1962
4 September 1975

22 January 1987
25 September 1979
26 October 1987

I February 1991
26 July 1993*
30 December 1974
29 December 1980
30 September 1993*
22 December 1972
14 June 1983
28 October 1988

3 January 1962
9 March 1959

30 August 1993
19 January 1962
26 June 1959
30 June 1961

9 April 1968
16 July 1962
21 March 1984
23 January 1991

5 December 1983
14 May 1975
5 March 1962

13 July 1960
7 October 1981

12 May 1981
5 January 1959

31 January 1969
20 June 1961
15 November 1979
10 February 1989
28 April 1978
14 April 1992
13 June 1989
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Signature

Ratification
Accession

Succession (.)
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Luxembourg!
Madagascarl, 2

Malaysial,2

Mexico
Monacol,2
Morocco!
Netherlands!
New Zealandl

Niger
Nigerial,2
Norway 1,5

Pakistan
Panama
Peru
PhilippinesI, 2

Polandl, 2

Republic of Koreal, 2

Romanial, 2, 3

Russian Federationc, I, 3

San Marino
Saudi Arabia
Singaporel

Slovakiaa

Slovenial, 2, 6
South Africa
Spain
Sri Lanka
Sweden
Switzerlandl,8
Syrian Arab Republic
Thailand
The former Yugoslav Republic

of Macedonia l , 2, 6

Trinidad and Tobagol,2
Tunisial,2
Turkeyl,2
Uganda l

Ukrainel,3

United Kingdom of Great Britain
and Northern Ireland1

United Republic of
Tanzanial

United States of Americal
, 2

Uruguay
Yugoslavial, 2,6

11 November 1958

31 December 1958

10 June 1958

30 December 1958

10 June 1958
10 June 1958

29 December 1958

30 December 1958
23 December 1958
29 December 1958

29 December 1958

9 September 1983
16 July 1962
5 November 1985

14 April 1971
2 June 1982

12 February 1959
24 April 1964

6 January 1983
14 October 1964
17 March 1970
14 March 1961

10 October 1984
7 July 1988
6 July 1967
3 October 1961
8 February 1973

13 September 1961
24 August 1960
17 May 1979
19 April 1994
21 August 1986
28 May 1993*
25 June 1991*

3 May 1976
12 May 1977
9 April 1962

28 January 1972
1 June 1965
9 March 1959

21 December 1959

10 March 1994*
14 February 1966
17 July 1967
2 July 1992

12 February 1992
10 October 1960

24 September 1975

13 October 1964
30 September 1970
30 March 1983
26 February 1982

Signatures only: 2; ratifications, accessions and successions: 96

"The Convention was signed by the former Czechoslovakia on 3 October 1958 and an instru
ment ofratification was deposited on 10 July 1959,1,3 On 28 May 1993 Slovakia, and on 30 Sep
tember 1993 the Czech Republic, deposited instruments of succession,

b'fhe Convention was acceded to by the former German Democratic Republic on 20 February
1975 with reservations 1, 2 and 3.

<The Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR-under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

Declarations and reservations
(Excludes territorial declarations and certain other reservations

and declarations of a political nature)

IState will apply the Convention only to recognition and enforcement of awards made in the
territory of another Contracting State.

2State will apply the Convention only to differences arising out of legal relationships whether
contractual or not which are considered as commercial under the national law.
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3With regard to awards made in the territory of non-contracting States, State will apply the
Convention only to the extent to which these States grant reciprocal treatment.

4The Government of Canada has declared that Canada will apply the Convention only to
differences arising out of legal relationships, whether contractual or not, which are considered as
commercial under the laws of Canada, except in the case of the Province of Quebec where the law
does not provide for such limitation.

SState will not apply the Convention to differences where the subject-matter of the proceedings
is immovable property situated in the State, or a right in or to such property.

6State will apply the Convention only to those arbitral awards which were adopted after the
coming of the Convention into effect.

7The present Convention should be construed in accordance with the principles and rules of the
National Constitution in force or with those resulting from reforms mandated by the Constitution.

80n 23 April 1993, the Government of Switzerland notified the Secretary-General its decision
to withdraw the declaration it had made upon ratification.

B. Status of the Hamburg Rules: note by the Secretariat

(A/CN.9/401/Add.l) [Original: English]
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INTRODUCTION

1. The United Nations Convention on the Carriage of
Goods by Sea, 1978 ("Hamburg Rules") was adopted on
31 March 1978 at the universal diplomatic conference held
at Hamburg.! Sixty-eight States voted for the Convention,
three abstained and none voted against. Until 30 April
1979, the time-limit for signature, 27 States had signed it.
After 20 States had become party to it, the Convention
entered into force on 1 November 1992. Since then two
more States have acceded to it.

2. The initiatives that led to the preparation of the Con
vention were taken at about the same time in 1968 in the
context of the United Nations Conference on Trade and
Development (UNCTAD) and UNCITRAL. After initial
consideration in the two organizations, UNCITRAL was
eventually called upon by the General Assembly to
perform the preparatory work, which culminated in the
diplomatic conference at Hamburg.

·Published in United Nations Conference on the Carriage of Goods by
Sea, Official Records, NCONF.89/14 (United Nations publication, Sales
No. E.80.Vm.1) (Final Act of the Conference, NCONF.89113); in United
Nations Commission on International Trade Law: Yearbook, volume IX:
1978, part three, I, B; and in a brochure available from the secretariat of
the Commission.

3. The General Assembly, after previous similar calls,
adopted on 9 December 1993 resolution 48/34, in which it
invited all States to consider becoming parties to the
Hamburg Rules, and requested the Secretary-General to
continue to make increased efforts to promote wider ad
herence to the Convention.

4. The purpose of this note is to summarize the changes
resulting from the entry into force of the Hamburg Rules so
as to facilitate the Commission's considerations concerning
steps to be taken to accelerate the process of adhesion to
the Hamburg Rules.

A. Regime intended to be replaced
by the Hamburg Rules

5. The purpose of preparing the Hamburg Rules was to
establish a modern and fair liability system for the carriage
of goods by sea. The new system was intended to replace
the regime based on the International Convention for the
Unification of Certain Rules of Law relating to Bills of
Lading (Brussels, 25 August 1924) ("Hague Rules").

6. The regime based on the Hague Rules is not uniform.
Some States are party only to the original Hague Rules,
while some others have adhered to the "Hague-Visby
Rules", Le., the Hague Rules as amended by the Protocol
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of 23 February 1968. In addition, a limited number of
States are party to the Protocol of 21 December 1979 to the
Hague-Visby Rules, which introduced Special Drawing
Rights (SDR) for expressing the financial limits of the
carrier's liability.

7. A further degree of disharmony in the regime based on
the Hague Rules results from the fact that the manner in
which States have incorporated the Hague or Hague-Visby
Rules in their legislation has not been uniform in that in
many cases the scope of application of the Rules has been
expanded. Moreover, as noted below in paragraph 17, the
divergent standards of conversion of the provisions of the
Hague regime concerning the financial limits of liability
has led to widely discrepant liability limits.

8. Additional uncertainty regarding the Hague regime
stems from the fact that some States have modelled their
legislation wholly or partly on the Hague Rules or Hague
Visby Rules without becoming parties to them. In recent
years some States have adopted, and presently some other
States are about to adopt, laws that combine elements from
the Hague regime and the Hamburg Rules; those laws,
however, do not follow a uniform approach in combining
the two regimes.

9. For situations in which the Hague regime does not
apply, transport documents often contain clauses ("para
mount clauses") according to which the Hague Rules or,
less frequently, the Hague-Visby Rules apply as contrac
tually agreed rules.

B. Some major differences between
Hamburg and Hague regimes

10. The scope and purpose of this document do not
permit a full description of the differences between the
Hamburg Rules and the regime based on the Hague or
Hague-Visby Rules. However, for the purposes of general
information and orientation, some of the main differences
are noted in the following paragraphs.2

Scope of application

11. The Hamburg Rules apply to all contracts of carriage
by sea between two different States provided that the port
of loading, the port of discharge or the place where the bill
of lading or other transport document has been issued is
located in a Contracting State. The Hamburg Rules apply

'More comprehensive studies of the differences are contained. for
example, in the following publications: United Nations Conference on
Trade and Development, "The economic and commercial implications of
the entry into force of the Hamburg Rules and the Multimodal Transport
Convention" (TDIB/C.4/315 (part I»; "United Nations Convention on the
Carriage of goods by Sea, 1978 (Hamburg): note by the Secretariat" (N
CN.9/306) (reproduced in United Nations Commission on International
Trade Law: Yearbook, volume XIX: 1988, part two, IV); the explanatory
documentation prepared for Commonwealth Jurisdictions by H.M. Joko
Smart in association with the Commonwealth Secretariat, United Nations
Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules),
1989; and John O. Honnold, "Ocean carriers and cargo; clarity and fair
ness-Hague or Hamburg?", Journal of Maritime Law and Commerce,
voI. 24, No. 1 (January 1993), pp. 75-109.

irrespective of whether a bill of lading or other transport
document has been issued.

12. By their terms, the Hague Rules apply only to bills of
lading issued in a Contracting State. The Hague-Visby
Rules apply to bills of lading relating to the carriage of
goods between different States, provided the bill of lading
is issued in a Contracting State, the carriage is from a port
in a Contracting State, or the parties have agreed to the
application of the Convention. The Hague and Hague
Visby Rules do not apply when a transport document other
than a bill of lading is issued in connection with the
carriage.

Period of responsibility

13. The mandatory liability regime of the Hamburg
Rules covers the period from the time the carrier takes the
goods in charge at the port of loading until the time
the carrier delivers the goods at the port of discharge. Thus,
the Hamburg liability regime extends beyond the actual
carriage, to the extent the carrier keeps the goods in its
charge in the port before they are loaded or after they are
unloaded.

14. The mandatory liability regime of the Hague Rules
and the Hague-Visby Rules commences when the goods
are loaded onto the ship and ends when they are discharged
from the ship. This means that the carrier's liability under
the Hague regime does not apply beyond the defined limits
even if the carrier has goods in its charge before they are
loaded onto the ship or after they were unloaded from the
ship.

"Nautical fault"

15. Under the Hague and Hague-Visby Rules the carrier
is free from liability when the loss or damage arose from
an act, even if it was a negligent act, in the navigation or
in the management of the ship. The Hamburg Rules, in line
with the international treaties governing the other modes of
transport, do not exonerate the carrier from negligence in
such cases.

Financial limits of liability

16. Under the Hamburg Rules, the liability of the carrier
is limited to 835 Special Drawing Rights (SDR) per
shipping unit or 2.5 SDR per kilogram of the goods, which
ever is the higher.

17. The Hague and Hague-Visby Rules specify the
financial limits in monetary units of gold value. In practice,
however, the liability limits differ widely as a result of
differing methods of conversion, of those monetary units
into national currencies. In some States the market value of
gold is used as the standard of conversion while other
standards are used elsewhere. Where the market value of
gold is used, the resulting limits of liability are con
siderably higher than the limits specified in the Hamburg
Rules.

18. The 1979 Protocol to the Hague-Visby Rules sets the
limit at 666,67 SDR per shipping unit or 2 SDR per kilo
gram of goods, whichever is the higher.
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Deck cargo

19. Under the Hague regime the carrier is not liable for
cargo carried on deck under a bill of lading that states that
the cargo is so carried. In practice, the carrier's liability in
such cases is left to contractual stipulations, which, how
ever, are not subject to the mandatory rules of an inter
national treaty.

20. The Hamburg Rules, taking into account modem
transport techniques, which often involve stowing con
tainerized goods on deck, provide suitable rules for deck
cargo.

Delay

21. The Hamburg Rules provide for a mandatory liability
for delay in delivery of goods. The financial limit for such
liability is two and a half times the freight payable for the
goods delayed. The Hague and Hague-Visby Rules do not
provide for liability for delay.

Liability of actual carrier

22. The Hamburg Rules, as do international conventions
for the carriage of goods by air and the carriage of pas
sengers by sea, govern the liability of both the "contractual
carrier" (Le. the carrier with whom the consignor con
cluded a contract for the carriage of those goods) as well as
the liability of the "actual carrier" (Le. a carrier whom the
contractual carrier engaged to perform a part of or the
whole carriage contracted for by the consignor). Essen
tially, the Hamburg Rules make the contractual carrier
liable for the whole carriage, including the part of carriage
performed by the actual carrier, while enabling the cargo
owner to hold also the actual carrier liable for its part of the
carriage.

23. The Hague and Hague-Visby Rules do not deal with
the liability of the actual carrier who has not issued a bill
of lading to the consignor. This means that under the
Hague regime the contractual carrier has a possibility to
include in the blll of lading a clause entitling the carrier to
subcontract a part or even the whole voyage and at the
same time excluding the liability for the subcontracted part
of the voyage.

"Paramount clause"

24. According to the Hamburg Rules, the transport
document must contain a statement that the carriage is
subject to those provisions of the Hamburg Rules which
nullify any stipulation derogating therefrom to the detri
ment of the shipper or the consignee. Furthermore, it is
provided that the carrier must pay compensation to the
claimant who has incurred loss as a result of the omission
of that required statement. The Hague or Hague-Visby
Rules do not contain a similar requirement.

Jurisdiction and arbitration

25. The Hamburg Rules have mandatory provisions
on jurisdiction and arbitration, according to which the
claimant, at its option, may institute an action in a court (or
may initiate arbitration, if arbitration has been agreed upon)

at one of the following places: the place of business of the
defendant; the place where the transport contract was
made, provided that the defendant has there a place of
business, branch or agency through which the contract was
made; the port of loading; the port of discharge; or any
other agreed place.

26. The Hague or Hague-Visby Rules do not contain
rules on jurisdiction or arbitration. This has led to the
common inclusion of clauses in bills of lading requiring
any claim to be brought at the carrier's place of business.
Since such clauses may be unfair towards the cargo owner,
a number of national laws have established mandatory
restrictions on such jurisdiction clauses.

C. Some problems caused by coexistence of
Hamburg and Hague regimes

27. Until the Hague liability regime is replaced by the
regime of the Hamburg Rules, conflicts of jurisdictions
and practical problems will arise, in particular in voyages
between States adhering to different regimes.

28. When the carriage is from a State party to the Hague
Rules or Hague-Visby Rules to a State party to the
Hamburg Rules, the liability regime will depend on where
the action is brought. If it is brought in the State of the port
of loading, the court will apply the Hague regime; if the
transport document contains a clause providing for the ap
plicability of the Hamburg Rules (above, paragraph 24), the
effectiveness of the clause will depend on whether the State
concerned has enacted the provisions on the scope of
application of the Hague regime as mandatory law. If the
action is brought in the State of the port of discharge, the
Hamburg Rules will be applied.

29. In the case of the carriage from a State party to the
Hamburg Rules to a State party to the Hague Rules or
Hague-Visby Rules, the court in the State of the port of
loading will apply the Hamburg Rules. The court in the
State of the place of discharge may apply the Hague or
Hague-Visby Rules if the State has extended the applica
bility of the Hague or Hague-Visby regime to inbound
cargo, which many States have done. If the Hague or
Hague-Visby Rules have not been so extended, the court at
the place of discharge will apply its conflict-of-laws rules
to determine the applicable regime.

30. Several undesirable consequences arise from the pos
sibility that a given dispute may fall within the jurisdiction
of different States applying different regimes. One is that
the claimant may choose to bring the action in a particular
jurisdiction in order to obtain the applicability of a legal
regime thought to be the most favourable to the claimant
or merely to pre-empt the other party from bringing an
action in another, less favourable jurisdiction. Such "forum
shopping" is wasteful, might result in concurrent pro
ceedings possibly with inconsistent decisions, and might
lead to uncertainty in the recognition and enforcement of
arbitral or court decisions.

31. Another possible consequence is that various parts of
cargo carried in a single vessel are subject to different
liability regimes, depending on the States in which the
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particular parts of the cargo were loaded or discharged, or
where the documents evidencing the contracts of carriage
for the different parts of the cargo were issued. Such mixing
of regimes is undesirable from a managerial point of view,
as, for example, it hinders the use of uniform transport
documentation that would be in harmony with the under
lying liability regime.

32. A further consequence is that, in the case of a
chartered ship, the shipowner, who often does not know in
advance where the charterer will employ the ship, does not
know when it can be held liable as the actual carrier under
the Hamburg Rules.

33. Yet another consequence is related to the assessment
that, on balance, the users of transport services enjoy a
better liability protection under the Hamburg Rules than
under the Hague regime. Thus, a State continuing to be
party to the Hague regime will increasingly be seen as
maintaining a situation in which the carriers from that State
are providing to the cargo owners using ports in that State
a less favourable regime than to those foreign cargo owners
who can rely on the Hamburg Rules.

34. The ability of parties themselves to avoid those con
sequences by stipulating the applicability of the Hamburg
Rules is limited. One limitation is that P&l Clubs (mutual
transport-liability insurance entities owned by the carriers),
in the context of their efforts to block enactment or use of
the Hamburg Rules, have declared that if a carrier volun
tarily adopts the Hamburg Rules for a voyage to which the
Rules do not compulsorily apply, the carrier's cover will be
prejudiced. Another limitation arises from the fact that,
with respect to certain limited but commercially important
issues, the Hague liability regime is more favourable for
the cargo owner than the Hamburg Rules. Since the
minimum level of liability prescribed in the Hague regime
is mandatory, the effectiveness of stipulations in favour of
the Hamburg Rules may be called into question. For
example, the provisions on liability for fire appear, as
regards the burden of proof, more favourable for the cargo
owner in the Hague or Hague-Visby Rules than in the
Hamburg Rules. Another such case are the financial limits
of liability, which, as noted above in paragraph 17, are
lower under the Hamburg Rules than under the Hague
Rules and Hague-Visby Rules in those States where the
market value of gold is used as the standard of conversion
of the limitation amounts.

CONCLUSIONS

35. The described problems will gradually cease to occur
to the extent the disparate and to a significant degree
outdated Hague regime is being replaced by the modem
Hamburg Rules. The pace of that replacement, however,
has been slow, apparently to a large extent due to view
points such as the following.

36. In many States, including States with sizeable mer
chant fleets, the opinion has been expressed that, while the
Hamburg Rules constitute the most modem and optimal
regime, adherence to the Hamburg Rules should be
deferred until certain other States have adhered to the
Rules. The usual argument is that legislative action should
be postponed until the Hamburg Rules have been accepted
by particular States with which the State in question main
tains close maritime trade links. Such an attitude may have
been the most important reason for the slow progress in the
acceptance of the Hamburg Rules.

37. Some persons have raised the idea that, since the
carriers in some countries oppose the adherence to the
Hamburg Rules, an attempt should be made to revise
the Hamburg Rules. It will be noted, however, that a
revision would increase the disparity of laws by adding a
new treaty to the existing ones without any assurance that
uniformity of law would be achieved in that way. It should
be recalled that the legislative process leading to the
Hamburg Rules involved all the interest groups and a truly
universal representation of States; during that process, all
arguments were weighed, well-considered concessions and
counter-concessions were made, and the result of the nego
tiations met, as noted above in paragraph 1, with a broadly
based approval. In view of those circumstances, it appears
to be unwise to attempt to repeat the negotiations.

38. A further view, which has been directed to some
States party to the Hague Rules or Hague Visby-Rules, is
that, until the Hamburg Rules are widely adopted, those
States, in order to modernize their law, may want to add to
their existing legislation certain provisions based on the
Hamburg Rules, to the extent they are not in conflict with
the Hague Rules or the Hague-Visby Rules. As noted
above in paragraph 8, some States have indeed adopted or
are about to adopt laws combining the provisions of the
Hague regime and the provisions of the Hamburg Rules.
The serious problem with this approach is that it increases
the disparity of laws to a level at which the international
carriers and their customers cannot rely on an international
treaty to ascertain their rights and obligations. Moreover,
for States party to the Hague Rules or Hague-Visby Rules
it may be open to debate as to whether a provision trans
posed from the Hamburg Rules to the Hague regime is in
conflict with the international obligations arising from the
Hague regime.

39. The above views are sometimes combined with
strong lobbying campaigns against the Hamburg Rules
which include arguments that are inaccurate, unproven or
exaggerated.

40. It appears that, in order to accelerate the process of
modernization and harmonization of the laws on carriage
of goods by sea and to overcome the delaying effect of the
above-mentioned viewpoints, a concerted and decisive
action of States is necessary. The Commission may wish to
consider how to achieve such a concerted action.
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INTRODUCTION

1. The purpose of the training and technical assistance
activities of the Commission is generally to disseminate
information on international commercial law to lawyers,
government officials, the commercial and trading commu
nity, judges, arbitrators and scholars, particularly from
developing countries. In those activities, the particular focus
is on the legal texts that have emanated from the work of
UNCITRAL, although information is also provided on
certain texts of other organizations relevant to international
commercial law. A principal way in which dissemination of
information about the work and legal texts of UNCITRAL
takes place is through the holding of seminars focusing
on those legal texts. Those seminars, as well as other
UNCITRAL training and assistance activities, are designed
to explain the background and salient features of the texts.
They also provide an opportunity to consider the trade and
investments benefits that can be derived from adopting
trade legislation based on internationally developed model
laws and adhering to conventions that have been elaborated
taking into account the interests and views of States from all
regions, rather than, for example, modelling a legal regime
for international trade solely on the national law of another
State. Technical assistance takes the form in particular of
consultations designed to assist Governments preparing
legislation based on UNCITRAL model laws or considering
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adhesion to UNCITRAL conventions, including, for
example, reviews of preparatory drafts of legislation from
the viewpoint of UNCITRAL model laws and comments on
reports of law reform commissions.

2. This note sets out activities of the Secretariat subse
quent to the twenty-sixth session of the Commission (1993)
and discusses possible future activities. It may be noted at
the outset that there has been in the past year a continuing
and increasing demand for training and technical assistance
from the UNCITRAL secretariat, particularly from deve
loping countries, newly independent States, and States
whose economies are in transition. This increasing demand
reflects an upsurge in those States in law reform relating to
international trade. The Secretariat has made every effort
during that period to accommodate the increasing demand
for training and technical assistance, but it was unable to
meet more than a portion of the demand and the needs of
those States, due to a severe shortage of financial and
human resources.

I. UNCITRAL SEMINARS

3. As indicated below, since the previous session, the
Secretariat organized seminars in a number of States. The
lectures at UNCITRAL seminars provide information on
the basic elements and rules of the major international



300 Yearbook of the United Nations Commission on International Trade Law, 1994, voI. XXV

unifonn legal texts in the principal subject areas of inter
national trade law, focusing on the conventions, model
laws, contract rules and legal guides of UNCITRAL, but
also providing infonnation on important legal texts for
mulated by other international organizations involved in
the harmonization of international trade law (e.g., the
Uniform Customs and Practice for Documentary Credits
and INCOTERMS, both fonnulated by ICC, and the
Factoring, Financial Leasing, and Agency Conventions of
UNIDROIT. The main subject areas include international
sale of goods, international transport and storage of goods,
banking and international payments, government pur
chasing and international dispute settlement. (More detailed
infonnation concerning the content of a typical UNCITRAL
seminar is presented in the annex to this note, in the fonn
of a sample programme for a three-day seminar).

4. Lectures at UNCITRAL seminars are generally given
by one or two members of the Secretariat, by experts from
the host countries and occasionally by external consultants,
who receive only a symbolic fee, if any at all. The seminars
are attended by government officials, in particular from
interested ministries such as trade, foreign affairs, justice
and transport, practising lawyers, judges, officials from
arbitral institutions, members of the commercial and
trading community and academics. After the seminars, the
UNCITRAL secretariat remains in close contact with semi
nar participants in order to provide the host countries with
the maximum possible support during the contemplation
and legislative process relating to the adoption and use of
UNCITRAL legal texts.

5. The following is a list of the national seminars that
have taken place since the previous session:

(a) Mongolia (23-24 September 1993), held in co
operation with the Government of Mongolia, and attended
by approximately 30 participants;

(b) Karachi, Pakistan (29-30 September 1993), held in
cooperation with the Training Institute of the Customs
Authority and the Research Society for International Law,
and attended by approximately 35 participants;

(c) Bishkek, Kyrgyzstan (5-7 October 1993), held in
cooperation with the Government of Kyrgyzstan, and
attended by approximately 15 participants;

(d) Buenos Aires, Argentina (20-21 October 1993),
held in cooperation with the Government of Argentina, and
attended by approximately 130 participants;

(e) Rio de Janeiro, Brazil (25-26 October 1993),
lectures on UNCITRAL texts held in cooperation with
Candido Mendes University and PETROBRAS, and
attended by approximately 65 participants;

if) Istanbul, Turkey (25-27 April 1994), held in
cooperation with Marmara University and the Union of
Turkish Chambers of Commerce, and attended by approxi
mately 50 participants.

6. The following regional seminar has taken place since
the previous session:

Colombo, Sri Lanka, 13-16 September 1993, at which time
a four-day UNCITRAL seminar was held within the frame
work of the biennial conference of The Law Association
for Asia and the Pacific (LAWASIA), LAWASIA' 93.

11. OTHER SEMINARS, CONFERENCES,
COURSES AND WORKSHOPS

7. Members of the UNCITRAL secretariat have partici
pated as speakers in the following seminars and courses
where UNCITRAL legal texts were presented for examina
tion and discussion:

Twelfth Course of the International Association of Law
Libraries (Barcelona, 17-21 August 1993);

Pacific Economic Cooperation Council (PECC) Meeting on
Harmonization of International Trade Law Instruments
(Singapore, 9-10 September 1993);

First International Conference on Commercial Arbitration
in Croatia and Slovenia, sponsored by the Croatian Cham
ber of Commerce (Zagreb, 8-10 December 1993);

Worldwide Electronic Commerce-Law Policy and Con
trols Conference sponsored by the American Bar Associa
tion (New York, 17-18 January 1994);

Thirty-third Session of the Asian-African Legal Consulta
tive Committee (AALCC) (Tokyo, 17-21 January 1994);

"L'echange de donnees infonnatise, entreprises-banques"
sponsored by Forum du droit et des affaires (Paris, 26
27 January 1994);

Third lawyers' conference (SAARCLAW) of the South
Asian Association for Regional Cooperation (SAARC)
(New Delhi, 26-27 January 1994);

"Refonning and Modernizing Procurement Rules" spon
sored by the Cairo Regional Centre for International
Commercial Arbitration and the International Law Institute
of Washington, D.C. (Cairo, 29-31 January 1994);
International Arbitration Conference sponsored by
EKIURIS Ltd. (Company for Economic and Legal Studies)
(Moscow, 31 January-2 February 1994);

1994 Annual Survey of Letter of Credit Law and Practice,
sponsored by the Institute of International Banking Law
and Practice, Letter of Credit UPDATB, and the United
States Council on International Banking (New York, 24
25 February 1994);
Slovak National Seminar in Support of Public Procurement
sponsored by SIGMA and the Slovak Ministry of
Transport, Communications and Public Works (Bratislava,
2-3 February 1994);

UN/ECE Working Party on Facilitation of International
Trade Procedures (WPA) (Geneva, 14-18 March 1994);

Colloquium on Cross-Border Insolvency, co-sponsored by
the secretariat of UNCITRAL and INSOL International
(Vienna, 17-19 April1994) (for further infonnation, see AI
CN.9/398);
Briefings in Support of Public Procurement Legislation,
sponsored by the Public Procurement Unit of the Office of
the Polish Council of Ministers (Warsaw, 26-27 April 1994);

Arbitrators' Symposium of the London Court of Inter
national Arbitration (Budapest, 29 April-1 May 1994).

Ill. TECHNICAL ASSISTANCE

8. The Secretariat has continued to provide technical
assistance to States that are considering adhesion to Con
ventions fonnulated by UNCITRAL and that are preparing
legislation based on UNCITRAL model laws. For example,
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consultations were held with Governments concerning
technical questions that arose during their consideration of
adhesion to the United Nations Convention on Contracts
for the International Sale of Goods, the United Nations
Convention on the Limitation Period in the International
Sale of Goods, and the United Nations Convention on the
Carriage of Goods by Sea, 1978. Consultations were held
for the purpose of providing technical assistance and
information to States considering the UNCITRAL Model
Laws on International Commercial Arbitration, Interna
tional Credit Transfers, and Procurement of Goods and
Construction. The Secretariat has responded to a consider
able number of requests for review of draft legislation and
for comments on reports of law-reform commissions
relating to UNCITRAL legal texts, and requests for infor
mation concerning the establishment of arbitration centres
using the UNCITRAL Arbitration Rules.

IV. FUTURE ACTIVITIES

A. Training and technical assistance

9. The Secretariat will make efforts to intensify even
further its efforts to organize or co-sponsor seminars and
symposia on international trade law, especially for deve
loping countries and newly independent States. For the
remainder of 1994, seminars and legal-assistance briefing
missions are being planned in Africa, Asia, Latin America,
eastern Europe and Asia. The Secretariat may be requested
to provide such a briefing mission when, for example, a
developing country or newly indep'endent State is con
sidering the role that UNCITRAL legal texts are to play in
its law reform. It should be emphasized that the ability of
the Secretariat to implement these plans is contingent upon
the receipt of sufficient funds in the form of contributions
to the UNCITRAL Trust Fund.

10. The Secretariat agreed to co-sponsor the three-month
International Trade Law Post-Graduate Course to be orga
nized in 1994 by the University of Turin Institute of
European Studies and the International Training Centre of
the International Labour Organisation at Turin. In 1994, the
fourth year in which the course is being offered, 20 of the
participants are expected to be from Italy and 26 from
outside of Italy, with 16 of those being from developing
countries. Issues of harmonization of international trade
law and various items on the Commission's work pro
gramme are covered in the course.

11. A two-day programme focusing on the United
Nations Commission on International Trade Law is to take

. place in New York, 25-26 May 1994. That programme
is organized by the Union Internationale des Avocats,
sponsored by the American Bar Association, the Associa
tion of the Bar of the City of New York and the New York
Country Lawyers Association, and hosted by the School of
Law of Fordham University.

B. Coordination of training and technical
assistance with other organizations

12. It may be noted that the General Assembly at its
forty-eighth session appealed to the United Nations

Development Programme and other United Nations bodies
responsible for development assistance to support the
training and technical assistance programme of the Com
mission and to cooperate and coordinate their activities
with those of the Commission. It is the intention of the
Secretariat to explore concrete steps that might be taken to
establish such cooperation and coordination. At a time
when there appears to be increased attention being paid to
law reform as an integral component of development aid,
cooperation and coordination, in particular with aid
agencies within the United Nations system, are essential to
ensure the appropriate dissemination of information con
cerning the legal texts formulated by UNCITRAL when
States receive law-reform assistance from entities within
the United Nations system.

V. INTERNSHIP PROGRAMME

13. The internship programme is designed to enable
persons who have obtained a law degree to serve as interns
in the International Trade Law Branch of the Office of
Legal Affairs, which functions as the secretariat of the
Commission. Interns are assigned specific tasks in connec
tion with projects being worked on by the Secretariat.
Persons participating in the programme are able to become
familiar with the work of UNCITRAL and to increase their
knowledge of specific areas in the field of international
trade law. In addition, the Secretariat occasionally accom
modates research in the Branch and in the UNCITRAL
Law Library by scholars and legal practitioners for a limi
ted period of time. Unfortunately, no funds are available to
the Secretariat to assist interns to cover their travel or other
expenses. Interns are often sponsored by an organization,
university or a government agency, or they meet their
expenses from their own means. During the past year the
Secretariat has received four interns, originating from
Australia, China and Germany.

VI. FINANCIAL AND ADMINISTRATIVE
CONSIDERATIONS

14. In particular in recent years, the Secretariat has
endeavoured to devise a more extensive training and
technical assistance programme. This has been in response
to a considerably greater demand from States for training
and assistance, as well as to the call of the Commission at
the twentieth session (1987) for an increased emphasis both
on training and assistance and on the promotion of the
legal texts prepared by the Commission. 1 It was recognized
that the holding of seminars and symposia in developing
countries would increase the awareness of universally
acceptable international trade law instruments that offer the
benefit of removing impediments to international trade
caused by disparities and inadequacies of national laws. In
recent years, the need for increased training and technical
assistance from UNCITRAL has been compounded by
the appearance of a large number of countries whose
economies are in transition, a process in which reform of

'Report of the United Nations Commission on International Trade Law
on the work of its twentieth session, Official Records of the General
Assembly, Forty-second Session, Supplement No. 17 (N42117), para. 335.
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laws affecting international trade plays an important part.
Furthermore, the need for increased training and assis
tance activities centered on the UNCITRAL legal texts was
given particular emphasis by speakers at the UNCITRAL
Congress on International Trade Law, which was held as
part of the twenty-fifth session of the Commission (1992).

15. As has been pointed out above, and in similar notes
in previous years, the programme of training and assis
tance, in particular the holding of seminars, depends on
the continued availability of sufficient financial resources..
No funds for the travel expenses of lecturers or partici
pants are provided for in the regular budget. As a result,
expenses have to be met by voluntary contributions to the
UNCITRAL Trust Fund for Symposia. Of particular value
are contributions made to that Trust Fund on a multi-year
basis, because they permit the Secretariat to plan and
finance the programme without the need to solicit funds
from potential donors for each individual activity. Such a
contribution has been received from Canada. In addition,
contributions from France and Switzerland have been used
for the seminar programme. The Commission may wish to
express its appreciation to those States and organizations
that have contributed to the Commission's programme of
training and assistance by providing funds or staff or by
hosting seminars.

16. The planning and implementation of UNCITRAL
training and technical assistance activities have been
hampered by the fact that no additional States have made
contributions, some existing contributors have reduced the
level of their contributions, and some other States have
discontinued their contributions or have informed the Sec
retariat that contributions would be discontinued in the
future. Particular attention may be drawn to the fact that the
funds needed for efficient training and technical assistance
in the area of international trade law and the dissemination
of information concerning the legal texts prepared by the
Commission are comparatively small amounts, but without
those funds the relatively large expenditures of the Organi
zation and its Member States on the preparation of the
legal texts in question may fail to achieve the intended
result of unification and harmonization of international
trade law.

17. In view of the above, the Commission may again
wish to appeal to all States to consider making contri
butions to the UNCITRAL Trust Fund for Symposia so as
to enable the Secretariat to meet the increasing demands in
developing countries and newly independent States for
training and assistance. The Commission may also wish to
appeal to aid agencies, particularly those in the United
Nations system, for increased support, cooperation and
coordination.
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I. UNCITRAL MODEL LAW ON PROCUREMENT OF GOODS,
CONSTRUCTION AND SERVICES*

PREAMBLE

WHEREAS the [Government] [Parliament] of ... considers it
desirable to regulate procurement of goods, construction and ser
vices so as to promote the objectives of:

(a) Maximizing economy and efficiency in procurement;

(b) Fostering and encouraging participation in procurement
proceedings by suppliers and contractors, especially where appro
priate, participation by suppliers and contractors regardless of
nationality, and thereby promoting international trade;

(c) Promoting competition among suppliers and contractors
for the supply of the goods, construction or services to be pro
cured;

(d) Providing for the fair and equitable treatment of all
suppliers and contractors;

(e) Promoting the integrity of, and fairness and public con
fidence in, the procurement process; and

if) Achieving transparency in the procedures relating to pro
curement,

Be it therefore enacted as follows.

CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application

(1) This Law applies to all procurement by procuring entities,
except as otherwise provided by paragraph (2) of this article.

(2) Subject to the provisions of paragraph (3) of this article, this
Law does not apply to: '

(a) Procurement involving national defence or national secu
rity;

(b) ... (the enacting State may specify in this Law additio
nal types of procurement to be excluded); or

(c) Procurement of a type excluded by the procurement
regulations.

(3) This Law applies to the types of procurement referred to in
paragraph (2) of this article where and to the extent that the pro
curing entity expressly so declares to suppliers or contractors
when first soliciting their participation in the procurement pro
ceedings. '.

*The UNCITRAL Model Law on Procurement of Goods, Construction
and Services was adopted by the United Nations Commission on Interna
tional Trade Law (UNCITRAL) at its twenty-seventh session, without
thereby superseding the UNCITRAL Model Law on Procurement of
Goods and Construction, adopted by the Commission at its twenty-sixth
session. The present consolidated text consists of the provisions found in
the Model Law on Procurement of Goods and Construction and provisions
on procurement of services, The Commission has also issued a Guide to
Enactment of the UNCITRAL Model Law on Procurement of Goods,
Construction and Services (A/CN.9/403).
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Article 2. Definitions

For the purposes of this Law:

(a) "Procurement" means the acquisition by any means of
goods, construction or services;

(b) "Procuring entity" means:

(i) Option 1 for subparagraph (i)

Any governmental department, agency, organ or
other unit, or any subdivision thereof, in this State
that engages in procurement, except ...; (and)

Option II for subparagraph (i)

Any department, agency, organ or other unit, or
any subdivision thereof, of the ("Government" or
other term used to refer to the national Government
of the enacting State) that engages in procurement,
except ...; (and)

(ii) (The enacting State may insert in this subparagraph
and, if necessary, in subsequent subparagraphs,
other entities or enterprises, or categories thereof,
to be included in the definition of "procuring
entity");

(c) "Goods" means objects of every kind and description
including raw materials, products and equipment and objects in
solid, liquid or gaseous form, and electricity, as well as services
incidental to the supply of the goods if the value of those inciden
tal services does not exceed that of the goods themselves; (the
enacting State may include additional categories of goods)

(d) "Construction" means all work associated with the con
struction, reconstruction, demolition, repair or renovation of a
building, structure or works, such as site preparation, excavation,
erection, building, installation of equipment or materials, decora
tion and finishing, as well as services incidental to construction
such as drilling, mapping, satellite photography, seismic investi
gations and similar services provided pursuant to the procurement
contract, if the value of those services does not exceed that of the
construction itself;

(e) "Services" means any object of procurement other than
goods or construction; (the enacting State may specify certain
objects of procurement which are to be treated as services)

if) "Supplier or contractor" means, according to the context,
any potential party or the party to a procurement contract with the
procuring entity;

(g) "Procurement contract" means a contract between the
procuring entity and a supplier or contractor resulting from pro
curement proceedings;

(h) "Tender security" means a security provided to the pro
curing entity to secure the fulfilment of any obligation referred to
in article 32(1)if) and includes such arrangements as bank guaran
tees, surety bonds, stand-by letters of credit, cheques on which a
bank is primarily liable, cash deposits, promissory notes and bills
of exchange;

(i) "Currency" includes monetary unit of account.
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Article 3. International obligations of this State relating to
procurement [and intergovernmental agreements
within (this State)J

To the extent that this Law conflicts with an obligation of this
State under or arising out of any

(a) Treaty or other form of agreement to which it is a party
with one or more other States,

(b) Agreement entered into by this State with an inter
governmental international financing institution, or

(c) Agreement between the federal Government of [name of
federal State] and any subdivision or subdivisions of [name of
federal State], or between any two or more such subdivisions,

the requirements of the treaty or agreement shall prevail; but in all
other respects, the procurement shall be governed by this Law.

Article 4. Procurement regulations

The ... (the enacting State specifies the organ or authority
authorized to promulgate the procurement regulations) is autho
rized to promulgate procurement regulations to fulfil the objec
tives and to carry out the provisions of this Law.

Article 5. Public accessibility of legal texts

The text of this Law, procurement regulations and all adminis
trative rulings and directives of general application in connection
with procurement covered by this Law, and all amendments there
of, shall be promptly made accessible to the public and systema
tically maintained.

Article 6. Qualifications of suppliers and contractors

(1) (a) This article applies to the ascertainment by the procur
ing entity of the qualifications of suppliers or contractors at any
stage of the procurement proceedings;

(b) In order to participate in procurement proceedings,
suppliers or contractors must qualify by meeting such of the fol
lowing criteria as the procuring entity considers appropriate in the
particular procurement proceedings:

(i) That they possess the necessary professional and
technical qualifications, professional and technical
competence, financial resources, equipment and
other physical facilities, managerial capability,
reliability, experience, and reputation, and the per
sonnel, to perform the procurement contract;

(ii) That they have legal capacity to enter into the pro
curement contract;

(iii) That they are not insolvent, in receivership, bank
rupt or being wound up, their affairs are not being
administered by a court or a judicial officer, their
business activities have not been suspended, and
they are not the subject of legal proceedings for
any of the foregoing;

(iv) That they have fulfilled their obligations to pay
taxes and social security contributions in this State;

(v) That they have not, and their directors or officers
have not, been convicted of any criminal offence
related to their professional conduct or the making
of false statements or misrepresentations as to their
qualifications to enter into a procurement contract
within a peribd of ... years (the enacting State spe
cifies the period of time) preceding the commence
ment of the procurement proceedings, or have not
been otherwise disqualified pursuant to administra
tive suspension or disbarment proceedings.

(2) Subject to the right of suppliers or contractors to protect their
intellectual property or trade secrets, the procuring entity may
require suppliers or contractors participating in procurement pro
ceedings to provide such appropriate documentary evidence or
other information as it may deem useful to satisfy itself that the
suppliers or contractors are qualified in accordance with the cri
teria referred to in paragraph (l)(b).

(3) Any requirement established pursuant to this article shall be
set forth in the prequalification documents, if any, and in the
solicitation documents or other documents for solicitation of pro
posals, offers or quotations, and shall apply equally to all suppliers
or contractors. A procuring entity shall impose no criterion,
requirement or procedure with respect to the qualifications of
suppliers or contractors other than those provided for in this
article.

(4) The procuring entity shall evaluate the qualifications of sup
pliers or contractors in accordance with the qualification criteria
and procedures set forth in the prequalification documents, if any,
and in the solicitation documents or other documents for solicita
tion of proposals, offers or quotations.

(5) Subject to articles 8(1), 34(4)(d) and 39(2), the procuring en
tity shall establish no criterion, requirement or procedure with
respect to the qualifications of suppliers or contractors that discri
minates against or among suppliers or contractors or against cat
egories thereof on the basis of nationality, or that is not objective
ly justifiable.

(6) (a) The procuring entity shall disqualify a supplier or con
tractor if it finds at any time that the information submitted con
cerning the qualifications of the supplier or contractor was false;

(b) A procuring entity may disqualify a supplier or contractor
if it finds at any time that the information submitted concerning
the qualifications of the supplier or contractor was materially
inaccurate or materially incomplete;

(c) Other than in a case to which subparagraph (a) of this
paragraph applies, a procuring entity may not disqualify a supplier
or contractor on the ground that information submitted concerning
the qualifications of the supplier or contractor was inaccurate or
incomplete in a non-material respect. The supplier or contractor
may be disqualified if it fails to remedy such deficiencies promptly
upon request by the procuring entity.

Article 7. Prequalification proceedings

(1) The procuring entity may engage in prequalification pro
ceedings with a view towards identifying, prior to the submission
of tenders, proposals or offers in procurement proceedings con
ducted pursuant to chapter III, IV or V, suppliers and contractors
that are qualified. The provisions of article 6 shall apply to pre
qualification proceedings.

(2) If the procuring entity engages in prequalification proceed
ings, it shall provide a set of prequalification documents to each
supplier or contractor that requests them in accordance with the
invitation to prequalify and that pays the price, if any, charged for
those documents. The price that the procuring entity may charge
for the prequalification documents shall reflect only the cost of
printing them and providing them to suppliers or contractors.

(3) The prequalification documents shall include, at a minimum:

(a) The following information:
(i) Instructions for preparing and submitting prequali

fication applications;
(ii) A summary of the principal required terms and

conditions of the procurement contract to be entered
into as a result of the procurement proceedings;
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(iii) Any documentary evidence or other information
that must be submitted by suppliers or contractors
to demonstrate their qualifications;

(iv) The manner and place for the submission of appli
cations to prequalify and the deadline for the sub
mission, expressed as a specific date and time and
allowing sufficient time for suppliers or contractors
to prepare and submit their applications, taking
into account the reasonable needs of the procuring
entity;

(v) Any other requirements that may be established by
the procuring entity in conformity with this Law
and the procurement regulations relating to the
preparation and submission of applications to pre
qualify and to the prequalification proceedings; and

(b) (i) In proceedings under chapter Ill, the information
required to be specified in the invitation to tender
by article 25(1)(a) to (e), (h) and, if already
known, U);

(ii) In proceedings under chapter IV, the information
referred to in article 38(a), (c), if already known,
(g), (p) and (s).

(4) The procuring entity shall respond to any request by a sup
plier or contractor for clarification of the prequalification docu
ments that is received by the procuring entity within a reasonable
time prior to the deadline for the submission of applications to
prequalify. The response by the procuring entity shall be given
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its application to prequalify. The
respon'se to any request that might reasonably be expected to be
of interest to other suppliers or contractors shall, without identi
fying the source of the request, be communicated to all suppliers
or contractors to which the procuring entity provided the prequal
ification documents.

(5) The procuring entity shall make a decision with respect to
the qualifications of each supplier or contractor submitting an
application to prequalify. In reaching that decision, the procuring
entity shall apply only the criteria set forth in the prequalification
documents.

(6) The procuring entity shall promptly notify each supplier or
contractor submitting an application to prequalify whether or not
it has been prequalified and shall make available to any member
of the general public, upon request, the names of all suppliers or
contractors that have been prequalified. Only suppliers or contrac
tors that have been prequalified are entitled to participate further
in the procurement proceedings.

(7) The procuring entity shall upon request communicate to
suppliers or contractors that have not been prequalified the
grounds therefor, but the procuring entity is not required to specify
the evidence or give the reasons for its finding that those grounds
were present.

(8) The procuring entity may require a supplier or contractor that
has been prequalified to demonstrate again its qualifications in
accordance with the same criteria used to prequalify such supplier
or contractor. The procuring entity shall disqualify any supplier or
contractor that fails to demonstrate again its qualifications if re
quested to do so. The procuring entity shall promptly notify each
supplier or contractor requested to demonstrate again its qualifi
cations as to whether or not the supplier or contractor has done so
to the satisfaction of the procuring entity.

Article 8. Participation by suppliers or contractors

(1) Suppliers or contractors are permitted to participate in pro
curement proceedings without regard to nationality, except in

cases in which the procuring entity decides, on grounds specified
in the procurement regulations or according to other provisions of
law, to limit participation in procurement proceedings on the basis
of nationality.

(2) A procuring entity that limits participation on the basis of
nationality pursuant to paragraph (1) of this article shall include
in the record of the procurement proceedings a statement of the
grounds and circumstances on which it relied.

(3) The procuring entity, when first soliciting the participation of
suppliers or contractors in the procurement proceedings, shall
declare to them that they may participate in the procurement pro
ceedings regardless of nationality, a declaration which may not
later be altered. However, if it decides to limit participation
pursuant to paragraph (1) of this article, it shall so declare to
them.

Article 9. Form of communications

(1) Subject to other provisions of this Law and any requirement
of form specified by the procuring entity when first soliciting the
participation of suppliers or contractors in the procurement pro
ceedings, documents, notifications, decisions and other communi
cations referred to in this Law to be submitted by the procuring
entity or administrative authority to a supplier or contractor or by
a supplier or contractor to the procuring entity shall be in a form
that provides a record of the content of the communication.

(2) Communications between suppliers or contractors and the
procuring entity referred to in articles 7(4) and (6), 12(3),31(2)(a),
32(1)(d), 34(1),36(1),37(3), 44(b) to (j) and 47(1) may bemade
by a means of communication that does not provide a record of
the content of the communication provided that, immediately
thereafter, confirmation of the communication is given to the reci
pient of the communication in a form which provides a record of
the confirmation.

(3) The procuring entity shall not discriminate against or among
suppliers or contractors on the basis of the form in which they
transmit or receive documents, notifications, decisions or other
communications.

Article 10. Rules concerning documentary evidence provided
by suppliers or contractors

If the procuring entity requires the legalization of documentary
evidence provided by suppliers or contractors to demonstrate their
qualifications in procurement proceedings, the procuring entity
shall not impose any requirements as to the legalization of the
documentary evidence other than those provided for in the laws
of this State relating to the legalization of documents of the type
in question.

Article 11. Record of procurement proceedings

(I), The procuring entity shall maintain a record of the procure
ment proceedings containing, at a minimum, the following infor
mation:

(a) A brief description of the goods, construction or services
to be procured, or of the procurement need for which the procur
ing entity requested proposals or offers;

(b) The names and addresses of suppliers or contractors that
submitted tenders, proposals, offers or quotations, and the name
and address of the supplier or contractor with whom the procure
ment contract is entered into and the contract price;

(c) Information relative to the qualifications, or lack thereof,
of suppliers or contractors that submitted tenders, proposals, offers'
or quotations;
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(d) The price, or the basis for determining the price, and a
summary of the other principal terms and conditions of each ten
der, proposal, offer or quotation and of the procurement contract,
where these are known to the procuring entity;

(e) A summary of the evaluation and comparison of tenders,
proposals, offers or quotations, including the application of any
margin of preference pursuant to articles 34(4)(d) and 39(2);

if) If all tenders, proposals, offers or quotations were rejec
ted pursuant to article 12, a statement to that effect and the grounds
therefor, in accordance with article 12(1);

(g) If, in procurement proceedings involving methods of
procurement other than tendering, those proceedings did not result
in a procurement contract, a statement to that effect and of the
grounds therefor;

(h) The information required by article 15, if a tender, pro
posal, offer or quotation was rejected pursuant to that provision;

(i) In procurement proceedings involving the use of a pro
curement method pursuant to paragraph (2) or subparagraph (a) or
(b) of paragraph (3) of article 18, the statement required under
article 18(4) of the grounds and circumstances on which the pro
curing entity relied to justify the selection of the method of pro
curement used;

(j) In the procurement of services by means of chapter IV,
the statement required under article 41(2) of the grounds and cir
cumstances on which the procuring entity relied to justify the
selection procedure used;

(k) In procurement proceedings involving direct solicitation
of proposals for services in accordance with article 37(3), a state
ment of the grounds and circumstances on which the procuring
entity relied to justify the direct solicitation;

(I) In procurement proceedings in which the procuring
entity, in accordance with article 8(1), limits participation on the
basis of nationality, a statement of the.grounds and circumstances
relied upon by the procuring entity for imposing the limitation;

(m) A summary of any requests for clarification of the pre
qualification or solicitation documents, the responses thereto, as
well as a summary of any modification of those documents.

(2) Subject to article 33(3), the portion of the record referred to
in subparagraphs (a) and (b) of paragraph (I) of this article shall,
on request, be made available to any person after a tender, propo
sal, offer or quotation, as the case may be, has been accepted or
after procurement proceedings have been terminated without re
sulting in a procurement contract.

(3) Subject to article 33(3), the portion of the record referred to
in subparagraphs (c) to (g), and (m), of paragraph (I) of this article
shall, on request, be made available to suppliers or contractors that
submitted tenders, proposals, offers or quotations, or applied for
prequalification, after a tender, proposal, offer or quotation has
been accepted or procurement proceedings have been terminated
without resulting in a procurement contract. Disclosure of the
portion of the record referred to in subparagraphs (c) to (e), and
(m), may be ordered at an earlier stage by a competent court.
However, except when ordered to do so by a competent court, and
subject to the conditions of such an order, the procuring entity
shall not disclose:

(a) Information if its disclosure would be contrary to law,
would impede law enforcement, would not be in the public inter
est, would prejudice legitimate commercial interests of the parties
or would inhibit fair competition;

(b) Information relating to the examination, evaluation and
comparison of tenders, proposals, offers or quotations, and tender,
proposal, offer or quotation prices, other than the summary
referred to in paragraph (1)(e).

(4) The procuring entity shall not be liable to suppliers or con
tractors for damages owing solely to a failure to maintain a record
of the procurement proceedings in accordance with the present
article.

Article 12. Rejection of all tenders, proposals, offers
or quotations

(I) (Subject to approval by ... (the enacting State designates an
organ to issue the approval», and if so specified in the solicitation
documents or other documents for solicitation of proposals, offers
or quotations, the procuring entity may reject all tenders, propo
sals, offers or quotations at any time prior to the acceptance of a
tender, proposal, offer or quotation. The procuring entity shall
upon request communicate to any supplier or contractor that sub
mitted a tender, proposal, offer or quotation, the grounds for its
rejection of all tenders, proposals, offers or quotations, but is not
required to justify those grounds.

(2) The procuring entity shall incur no liability, solely by virtue
of its invoking paragraph (I) of this article, towards suppliers or
contractors that have submitted tenders, proposals, offers or quo
tations.

(3) Notice of the rejection of all tenders, proposals, offers or
quotations shall be given promptly to all suppliers or contractors
that submitted tenders, proposals, offers or quotations.

Article 13. Entry into force of the procurement contract

(I) In tendering proceedings, acceptance of the tender and entry
into force of the procurement contract shall be carried out in
accordance with article 36.

(2) In all the other methods of procurement, the manner of entry
into force of the procurement contract shall be notified to the
suppliers or contractors at the time that proposals, offers or quota
tions are requested.

Article 14. Public notice of procurement contract awards

(I) The procuring entity shall promptly publish notice of pro
curement contract awards.

(2) The procurement regulations may provide for the manner of
publication of the notice required by paragraph (I).

(3) Paragraph (I) is not applicable to awards where the contract
price is less than [...].

Article 15. Inducements from suppliers or contractors

(Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity shall reject a
tender, proposal, offer or quotation if the supplier or contractor
that submitted it offers, gives or agrees to give, directly or indi
rectly, to any current or former officer or employee of the pro
curing entity or other governmental authority a gratuity in any
form, an offer of employment or any other thing of service or
value, as an inducement with respect to an act or decision of, or
procedure followed by, the procuring entity in connection with
the procurement proceedings. Such rejection of the tender, pro
posal, offer or quotation and the reasons therefor shall be recorded
in the record of the procurement proceedings and promptly com
municated to the supplier or contractor.

Article 16. Rules concerning description of goods,
construction or services

(1) Any specifications, plans, drawings and designs setting forth
the technical or quality characteristics of the goods, construction
or services to be procured, and requirements concerning testing



Part Three. Annexes 311

and test methods, packaging, marking or labelling or conformity
certification, and symbols and terminology, or description of ser
vices, that create obstacles to participation, including obstacles
based on nationality, by suppliers or contractors in the procure
ment proceedings shall not be included or used in the prequalifi
cation documents, solicitation documents or other documents for
solicitation of proposals, offers or quotations.

(2) To the extent possible, any specifications, plans, drawings,
designs and requirements or descriptions of goods, construction or
services shall be based on the relevant objective technical and
quality characteristics of the goods, construction or services to be
procured. There shall be no requirement of or reference to a parti
cular trade mark, name, patent, design, type, specific origin or
producer unless there is no other sufficiently precise or intelligible
way of describing the characteristics of the goods, construction or
services to be procured and provided that words such as "or
equivalent" are included.

(3) (a) Standardized features, requirements, symbols and ter
minology relating to the technical and quality characteristics of
the goods, construction or services to be procured shall be used,
where available, in formulating any specifications, plans, draw
ings and designs to be included in the prequalification documents,
solicitation documents or other documents for solicitation of pro
posals, offers or quotations;

(b) Due regard shall be had for the use of standardized trade
terms, where available, in formulating the terms and conditions of
the procurement contract to be entered into as a result of the
procurement proceedings and in formulating other relevant aspects
of the prequalification documents, solicitation documents or other
documents for solicitation of proposals, offers or quotations.

Article 17. Language

The prequalification documents, solicitation documents .and
other documents for solicitation of proposals, offers or quotations
shall be formulated in ... (the enacting State specifies its official
language or languages) (and in a language customarily used in
international trade except where:

(a) The procurement proceedings are limited solely to
domestic suppliers or contractors pursuant to article 8(1), or

(b) The procuring entity decides, in view of the low value of
the goods, construction or services to be procured, that only
domestic suppliers or contractors are likely to be interested).

CHAPTER 11. METHODS OF PROCUREMENT AND
THEIR CONDITIONS FOR USE

Article 18. Methods of procurement*

(1) Except as otherwise provided by this chapter, ~ procuring
entity engaging in procurement of goods or construction shall do
so by means of tendering proceedings.

(2) In the procurement of goods and construction, a procur~ng

entity may use a method of procurement other than tendenng
proceedings only pursuant to article 19, 20, 21 or 22.

(3) In the procurement of services, a procuring entity shall use
the method of procurement set forth in chapter IV, unless the
procuring entity determines that:

*States may choose not to incorporate all these methods of procure
ment into their national legislation. On this question, see Guide to Enact
ment of the UNCITRAL Model Law on Procurement of Goods, Construc
tion and Services (A1CN.9/403).

(a) It is feasible to formulate detailed specifications and ten
dering proceedings would be more appropriate taking into ac
count the nature of the services to be procured; or

(b) It would be more appropriate (, subject to approval
by ... (the enacting State designates an organ to issue the appro
val),) to use a method of procurement referred to in articles 19 to
22, provided that the conditions for the use of that method are
satisfied.

(4) If the procuring entity uses a method of procurement pursu
ant to paragraph (2) or subparagraph (a) or (b) of paragraph (3),
it shall include in the record required under article 11 a statement
of the grounds and circumstances on which it relied to justify the
use of that method.

Article 19. Conditions for use of two-stage tendering, request
for proposals or competitive negotiation

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
procurement by means of two-stage tendering in accordance with
article 46, or request for proposals in accordance with article 48,
or competitive negotiation in accordance with article 49, in the
following circumstances:

(a) It is not feasible for the procuring entity to formulate
detailed specifications for the goods or construction or, in the case
of services, to identify their characteristics and, in order to obtain
the most satisfactory solution to its procurement needs,

(i) It seeks tenders, proposals or offers as to various
possible means of meeting its needs; or,

(ii) Because of the technical character of the goods or
construction, or because of the nature of the ser
vices, it is necessary for the procuring entity to
negotiate with suppliers or contractor.s;

(b) When the procuring entity seeks to enter into a contract
for the purpose of research, experiment, study or development,
except where the contract includes the production of goods in
quantities sufficient to establish their commercial viability or to
recover research and development costs;

(c) When the procuring entity applies this Law, pursuant to
article 1(3), to procurement involving national defence or national
security and determines that the selected method is the most ap
propriate method of procurement; or

(d) When tendering proceedings have been engaged in but
no tenders were submitted or all tenders were rejected by the
procuring entity pursuant to article 12, 15 or 34(3), and when,. in
the judgement of the procuring entity, engaging in new tendenng
proceedings would be unlikely to result in a procurement contract.

(2) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) the procuring entity may engage in
procurement by means of competitive negotiation also when:

(a) There is an urgent need for the goods, construction or
services, and engaging in tendering proceedings would therefore
be impractical, provided that the circumstances .giving .rise to the
urgency were neither foreseeable by the procunng entity nor the
result of dilatory conduct on its part; or,

(b) Owing to a catastrophic event, there is an urgent need for
the goods, construction or services, making it impractical to use
other methods of procurement because of the time involved in
using those methods.

Article 20. Conditions for use of restricted tendering

(Subject to approval by ... (the enacting State designates an
organ to issue the approval),) the procuring entity may, where
necessary for reasons of economy and efficiency, engage in
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procurement by means of restricted tendering in accordance with
article 47, when:

(a) The goods, construction or services, by reason of their
highly complex or specialized nature, are available only from a
limited number of suppliers or contractors; or

(b) The time and cost required to examine and evaluate a
large number of tenders would be disproportionate to the value of
the goods, construction or services to be procured.

Article 21. Conditions for use of request for quotations

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
procurement by means of a request for quotations in accordance
with article 50 for the procurement of readily available goods or
services that are not specially produced or provided to the particu
lar specifications of the procuring entity and for which there is an
established market, so long as the estimated value of the procure
ment contract is less than the amount set forth in the procurement
regulations.

(2) A procuring entity shall not divide its procurement into sepa
rate contracts for the purpose of invoking paragraph (1) of this
article.

Article 22. Conditions for use of single-source procurement

(1) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) a procuring entity may engage in
single-source procurement in accordance with article 51 when:

(a) The goods, construction or services are available only
from a particular supplier or contractor, or a particular supplier or
contractor has exclusive rights in respect of the goods, construc
tion or services, and no reasonable alternative or substitute exists;

(b) There is an urgent need for 'the goods, construction or
services, and engaging in tendering proceedings or any other
method of procurement would therefore be impractical, provided
that the circumstances giving rise to the urgency were neither
foreseeable by the procuring entity nor the result of dilatory con
duct on its part;

(c) . Owing to a catastrophic event, there is an urgent need for
the goods, construction or services, making it impractical to use
other methods of procurement because of the time involved in
using those methods;

(d) The procuring entity, having procured goods, equipment,
technology or services from a supplier or contractor, determines
that additional supplies must be procured from that supplier or
contractor for reasons of standardization or because of the need
for compatibility with existing goods, equipment, technology or
services, taking into account the effectiveness of the original pro
curement in meeting the needs of the procuring entity, the limited
size of the proposed procurement in relation to the original pro
curement, the reasonableness of the price and the unsuitability of
alternatives to the goods or services in question;

(e) The procuring entity seeks to enter into a contract with
the supplier or contractor for the purpose of research, experiment,
study. or development, except where the contract includes the
production of goods in quantities to establ~sh their commercial
viability or to recover research and development costs; or

if) The procuring entity applies this Law, pursuant to ar
ticle 1(3), to procurement involving national defence or national
security and determines that single-source procurement is the
most appropriate method of procurement.

(2) Subject to approval by ... (the enacting State designates an
organ to issue the approval), and following public notice and
adequate opportunity to comment, a procuring entity may engage

in single-source procurement when procurement from a particular
supplier or contractor is necessary in order to promote a policy
specified in article 34(4)(c)(iii) or 39(1)(d), provided that procure
ment from no other supplier or contractor is capable of promoting
that policy.

CHAPTER Ill. TENDERING PROCEEDINGS

Section I. Solicitation of tenders and of applications
to prequalify

Article 23. Domestic tendering

In procurement proceedings in which

(a) Participation is limited solely to domestic suppliers or
contractors pursuant to article 8(1), or

(b) The procuring entity decides, in view of the low value of
the goods, construction or services to be procured, that only
domestic suppliers or contractors are likely to be interested in
submitting tenders,

the procuring entity shall not be required to employ the pro
cedures set out in articles 24(2), 25(1)(h), 25(1)(i), 25(2)(c),
25(2)(d), 27(j), 27(k), 27(s) and 32(1)(c) of this Law.

Article 24. Procedures for soliciting tenders or applications
to prequalify

(1) A procuring entity shall solicit tenders or, where applicable,
applications to prequalify by causing an invitation to tender or an
invitation to prequalify, as the case may be, to be published in ...
(the enacting State specifies the official gazette or other official
publication in which the invitation to tender or to prequalify is to
be published).

(2) The invitation to tender or invitation to prequalify shall also
be published, in a language customarily used in international
trade, in a newspaper of wide international circulation or in a
relevant trade publication or technical or professional journal of
wide international circulation.

Article 25. Contents of invitation to tender and invitation
to prequalify

(1) The invitation to tender shall contain, at a minimum, the
following information:

(a) The name and address of the procuring entity;

(b) The nature and quantity, and place of delivery of the
goods to be supplied, the nature and location of the construction
to be effected, or the nature of the services and the location where
they are to be provided;

(c) The desired or required time for the supply of the goods
or for the completion of the construction, or the timetable for the
provision of the services;

(d) The criteria and procedures to be used for evaluating the
qualifications of suppliers or contractors, in conformity with
article 6(1)(b);

(e) A declaration, which may not later be altered, that sup
pliers or contractors may participate in the procurement proceed
ings regardless of nationality, or a declaration that participation is
limited on the basis of nationality pursuant to article 8(1), as the
case may be;

if) The means of obtaining the solicitation documents and
the place from which they may be obtained;

(g) The price, if any, charged by the procuring entity for the
solicitation documents;
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(h) The currency and means of payment for the solicitation
documents;

(i) The language or languages in which the solicitation
documents are available;

(j) The place and deadline for the submission of tenders.

(2) An invitation to prequalify shall contain, at a minimum, the
information referred to in paragraph (1)(a) to (e), (g), (h) and, if
it is already known, (j), as well as the following information:

(a) The means of obtaining the prequalification documents
and the place from which they may be obtained;

(b) The price, if any, charged by the procuring entity for the
prequalification documents;

(c) The currency and terms of payment for the prequalifica
tion documents;

(d) The language or languages in which the prequalification
documents are available;

(e) The place and deadline for the submission of applica
tions to prequalify.

Article 26. Provision of solicitation documents

The procuring entity shall provide the solicitation documents
to suppliers or contractors in accordance with the procedures and
requirements specified in the invitation to tender. If prequalifica
tion proceedings have been engaged in, the procuring entity shall
provide a set of solicitation documents to each supplier or con
tractor that has been prequalified and that pays the price, if any,
charged for those documents. The price that the procuring entity
may charge for the solicitation documents shall reflect only the
cost of printing them and providing them to suppliers or contrac
tors.

Article 27. Contents of solicitation documents

The solicitation documents shall include, at a minimum, the
following information:

(a) Instructions for preparing tenders;

(b) The criteria and procedures, in conformity with the pro
visions of article 6, relative to the evaluation of the qualifications
of suppliers or contractors and relative to the further demonstra
tion of qualifications pursuant to article 34(6);

(c) The requirements as to documentary evidence or other
information that must be submitted by suppliers or contractors to
demonstrate their qualifications;

(d) The nature and required technical and quality charac
teristics, in conformity with article 16, of the goods, construction
or services to be procured, including, but not limited to, technical
specifications, plans, drawings and designs as appropriate; the
quantity of the goods; any incidental services to be performed; the
location where the construction is to be effected or the services
are to be provided; and the desired or required time, if any, when
the goods are to be delivered, the construction is to be effected or
the services are to be provided;

(e) The criteria to be used by the procuring entity in deter
mining the successful tender, including any margin of preference
and any criteria other than price to be used pursuant to article
34(4)(b), (c) or (d) and the relative weight of such criteria;

(j) The terms and conditions of the procurement contract, to
the extent they are already known to the procuring entity, and the
contract form, if any, to be signed by the parties;

(g) If alternatives to the characteristics of the goods, con
struction, services, contractual terms and conditions or other
requirements set forth in the solicitation documents are permitted,

a statement to that effect, and a description of the manner in
which alternative tenders are to be evaluated and compared;

(h) If suppliers or contractors are permitted to submit ten
ders for only a portion of the goods, construction or services to be
procured, a description of the portion or portions for which tenders
may be submitted;

(i) The manner in which the tender price is to be formulated
and expressed, including a statement as to whether the price is to
cover elements other than the cost of the goods, construction or
services themselves, such as any applicable transportation and
insurance charges, customs duties and taxes;

(j) The currency or currencies in which the tender price is
to be formulated and expressed;

(k) The language or languages, in conformity with article 29,
in which tenders are to be prepared;

(l) Any requirements of the procuring entity with respect to
the issuer and the nature, form, amount and other principal terms
and conditions of any tender security to be provided by suppliers
or contractors submitting tenders, and any such requirements for
any security for the performance of the procurement contract to
be provided by the supplier or contractor that enters into the pro
curement contract, including securities such as labour and mate
rials bonds;

(m) If a supplier or contractor may not modify or withdraw
its tender prior to the deadline for the submission of tenders with
out forfeiting its tender security, a statement to that effect;

(n) The manner, place and deadline for the submission of
tenders, in conformity with article 30;

(0) The means by which, pursuant to article 28, suppliers or
contractors may seek clarifications of the solicitation documents,
and a statement as to whether the procuring entity intends, at this
stage, to convene a meeting of suppliers or contractors;

(p) The period of time during which tenders shall be in ef
fect, in conformity with article 31;

(q) The place, date and time for the opening of tenders, in
conformity with article 33;

(r) The procedures to be followed for opening and exa
mining tenders;

(s) The currency that will be used for the purpose of eva
luating and comparing tenders pursuant to article 34(5) and either
the exchange rate that will be used for the conversion of tenders
into that currency or a statement that the rate published by a
specified financial institution prevailing on a specified date will
be used;

(t) References to this Law, the procurement regulations and
other laws and regulations directly pertinent to the procurement
proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 52
or give rise to liability on the part of the procuring entity;

(u) The name, functional title and address of one or more
officers or employees of the procuring entity who are authorized
to communicate directly with and to receive communications
directly from suppliers or contractors in connection with the pro
curement proceedings, without the intervention of an intermediary;

(v) Any commitments to be made by the supplier or contrac
tor outside of the procurement contract, such as commitments
relating to countertrade or to the transfer of technology;

(w) Notice of the right provided under article 52 of this Law
to seek review of an unlawful act or decision of, or procedure
followed by, the procuring entity in relation to the procurement
proceedings;

(x) If the procuring entity reserves the right to reject all
tenders pursuant to article 12, a statement to that effect;
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(y) Any formalities that will be required once a tender has
been accepted for a procurement contract to enter into force, in
cluding, where applicable, the execution of a written procurement
contract pursuant to article 36, and approval by a higher authority
or the Government and the estimated period of time following the
dispatch of the notice of acceptance that will be required to obtain
the approval;

(z) Any other requirements established by the procuring
entity in conformity with this Law and the procurement regula
tions relating to the preparation and submission of tenders and to
other aspects of the procurement proceedings.

Article 28. Clarifications and modifications of solicitation
documents

(1) A supplier or contractor may request a clarification of the
solicitation documents from the procuring entity. The procuring
entity shall respond to any request by a supplier or contractor for
clarification of the solicitation documents that is received by the
procuring entity within a reasonable time prior to the deadline for
the submission of tenders. The procuring entity shall respond
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its tender and shall, without iden
tifying the source of the request, communicate the clarification to
all suppliers or contractors to which the procuring entity has pro
vided the solicitation documents.

(2) At any time prior to the deadline for submission of tenders,
the procuring entity may, for any reason, whether on its own
initiative or as a result of a request for clarification by a supplier
or contractor, modify the solicitation documents by issuing an
addendum. The addendum shall be communicated promptly to all
suppliers or contractors to which the procuring entity has pro
vided the solicitation documents and shall be binding on those
suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or
contractors, it shall prepare minutes of the meeting containing the
requests submitted at the meeting for clarification of the solicita
tion documents, and its responses to those requests, without iden
tifying the sources of the requests. The minutes shall be provided
promptly to all suppliers or contractors to which the procuring
entity provided the solicitation documents, so as to enable those
suppliers or contractors to take the minutes into account in pre
paring their tenders.

Section 11. Submission of tenders

Article 29. Language of tenders

Tenders may be formulated and submitted in any language in
which the solicitation documents have been issued or in any other
language that the procuring entity specifies in the solicitation
documents.

Article 30. Submission of tenders

(1) The procuring entity shall fix the place for, and a specific
date and time as the deadline for, the submission of tenders.

(2) If, pursuant to article 28, the procuring entity issues a clari
fication or modification of the solicitation documents, or if a
meeting of suppliers or contractors is held, it shall, prior to the
deadline for the submission of tenders, extend the deadline if
necessary to afford suppliers or contractors reasonable time to
take the clarification or modification, or the minutes of the meet
ing, into account in their tenders.

(3) The procuring entity may, in its absolute discretion, prior to
the deadline for the submission of tenders, extend the deadline if

it is not possible for one or more suppliers or contractors to submit
their tenders by the deadline owing to any circumstance beyond
their control.

(4) Notice of any extension of the deadline shall be given
promptly to each supplier or contractor to which the procuring
entity provided the solicitation documents.

(5) (a) Subject to subparagraph (b), a tender shall be submitted
in writing, signed and in a sealed envelope;

(b) Without prejudice to the right of a supplier or contractor
to submit a tender in the form referred to in subparagraph (a), a
tender may alternatively be submitted in any other form specified
in the solicitation documents that provides a record of the content
of the tender and at least a similar degree of authenticity, security
and confidentiality;

(c) The procuring entity shall, on request, provide to the
supplier or contractor a receipt showing the date and time when
its tender was received.

(6) A tender received by the procuring entity after the deadline
for the submission of tenders shall not be opened and shall be
returned to the supplier or contractor that submitted it.

Article 31. Period of effectiveness of tenders; modification
and withdrawal of tenders

(1) Tenders shall be in effect during the period of time specified
in the solicitation documents.

(2) (a) Prior to the expiry of the period of effectiveness of
tenders, the procuring entity may request suppliers or contractors
to extend the period for an additional specified period of time. A
supplier or contractor may refuse the request without forfeiting its
tender security, and the effectiveness of its tender will terminate
upon the expiry of the unextended period of effectiveness;

(b) Suppliers or contractors that agree to an extension of the
period of effectiveness of their tenders shall extend or procure an
extension of the period of effectiveness of tender securities pro
vided by them or provide new tender securities to cover the
extended period of effectiveness of their tenders. A supplier or
contractor whose tender security is not extended, or that has not
provided a new tender security, is considered to have refused the
request to extend the period of effectiveness of its tender.

(3) Unless otherwise stipulated in the solicitation documents, a
supplier or contractor may modify or withdraw its tender prior to
the deadline for the submission of tenders without forfeiting its
tender security. The modification or notice of withdrawal is effec
tive if it is received by the procuring entity prior to the deadline
for the submission of tenders.

Article 32. Tender securities

(1) When the procuring entity requires suppliers or contractors
submitting tenders to provide a tender security:

(a) The requirement shall apply to all such suppliers or con
tractors;

(b) The solicitation documents may stipulate that the issuer
of the tender security and the confirmer, if any, of the tender
security, as well as the form and terms of the tender security, must
be acceptable to the procuring entity;

(c) Notwithstanding the provisions of subparagraph (b) of
this paragraph, a tender security shall not be rejected by the pro
curing entity on the grounds that the tender security was not is
sued by an issuer in this State if the tender security and the issuer
otherwise conform to requirements set forth in the solicitation
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documents (, unless the acceptance by the procuring entity of such
a tender security would be in violation of a law of this State);

(d) Prior to submitting a tender, a supplier or contractor may
request the procuring entity to confirm the acceptability of a pro
posed issuer of a tender security, or of a proposed confirmer, if
required; the procuring entity shall respond promptly to such a
request;

(e) Confirmation of the acceptability of a proposed issuer or
of any proposed confirmer does not preclude the procuring entity
from rejecting the tender security on the ground that the issuer or
the confirmer, as the case may be, has become insolvent or
otherwise lacks creditworthiness;

if) The procuring entity shall specify in the solicitation
documents any requirements with respect to the issuer and the
nature, form, amount and other principal terms and conditions of
the required tender security; any requirement that refers directly
or indirectly to conduct by the supplier or contractor submitting
the tender shall not relate to conduct other than:

(i) Withdrawal or modification of the tender after the
deadline for submission of tenders, or before the
deadline if so stipulated in the solicitation docu
ments;

(ii) Failure to sign the procurement contract if required
by the procuring entity to do so;

(iii) Failure to provide a required security for the per
formance of the contract after the tender has been
accepted or to comply with any other condition
precedent to signing the procurement contract
specified in the solicitation documents.

(2) The procuring entity shall make no claim to the amount of
the tender security, and shall promptly return, or procure the return
of, the tender security document, after whichever of the following
that occurs earliest:

(a) The expiry of the tender security;

(b) The entry into force of a procurement contract and the
provision of a security for the performance of the contract, if such
a security is required by the solicitation documents;

(c) The termination of the tendering proceedings without the
entry into force of a procurement contract;

(d) The withdrawal of the tender prior to the deadline for the
submission of tenders, unless the solicitation documents stipulate
that no such withdrawal is permitted.

Section Ill. Evaluation and comparison of tenders

Article 33. Opening of tenders

(1) Tenders shall be opened at the time specified in the solicita
tion documents as the deadline for the submission of tenders, or
at the deadline specified in any extension of the deadline, at the
place and in accordance with the procedures specified in the soli
citation documents.

(2) All suppliers or contractors that have submitted tenders, or
their representatives, shall be permitted by the procuring entity to
be present at the opening of tenders.

(3) The name and address of each supplier or contractor whose
tender is opened and the tender price shall be announced to those
persons present at the opening of tenders, communicated on re
quest to suppliers or contractors that have submitted tenders but
that are not present or represented at the opening of tenders, and
recorded immediately in the record of the tendering proceedings
required by article 11.

Article 34. Examination, evaluation and comparison
of tender,v

(1) (a) The procuring entity may ask suppliers or contractors
for clarifications of their tenders in order to assist in the exami
nation, evaluation and comparison of tenders. No change in a
matter of substance in the tender, including changes in price and
changes aimed at making an unresponsive tender responsive, shall
be sought, offered or permitted;

(b) Notwithstanding subparagraph (a) of this paragraph, the
procuring entity shall correct purely arithmetical errors that are
discovered during the examination of tenders. The procuring en
tity shall give prompt notice of any such correction to the supplier
or contractor that submitted the tender.

(2) (a) Subject to subparagraph (b) of this paragraph, the pro
curing entity may regard a tender as responsive only if it conforms
to all requirements set forth in the tender solicitation documents;

(b) The procuring entity may regard a tender as responsive
even if it contains minor deviations that do not materially alter or
depart from the characteristics, terms, conditions and other re
quirements set forth in the solicitation documents or if it contains
errors or oversights that are capable of being corrected without
touching on the substance of the tender. Any such deviations shall
be quantified, to the extent possible, and appropriately taken
account of in the evaluation and comparison of tenders.

(3) The procuring entity shall not accept a tender:

(a) If the supplier or contractor that submitted the tender is
not qualified;

(b) If the supplier or contractor that submitted the tender
does not accept a correction of an arithmetical error made pursuant
to paragraph (l)(b) of this article;

(c) If the tender is not responsive;

(d) In the circumstances referred to in article 15.

(4) (a) The procuring entity shall evaluate and compare the
tenders that have been accepted in order to ascertain the success
ful tender, as defined in subparagraph (b) of this paragraph, in
accordance with the procedures and criteria set forth in the solici
talion documents. No criterion shall be used that has not been set
forth in the solicitation documents;

(b) The successful tender shall be:
(i) The tender with the lowest tender price, subject to

any margin of preference applied pursuant to sub
paragraph (d) of this paragraph; or

(ii) If the procuring entity has so stipulated in the
solicitation documents, the lowest evaluated tender
ascertained on the basis of criteria specified in the
solicitation documents, which criteria shall, to the
extent practicable, be objective and quantifiable,
and shall be given a relative weight in the evalua
tion procedure or be expressed in monetary terms
wherever practicable;

(c) In determining the lowest evaluated tender in accordance
with subparagraph (b)(ii) of this paragraph, the procuring entity
may consider only the following:

(i) The tender price, subject to any margin of prefe
rence applied pursuant to subparagraph (d) of this
paragraph;

(ii) The cost of operating, maintaining and repairing
the goods or construction, the time for delivery of
the goods, completion of construction or provision
of the services, the functional characteristics of the
goods or construction, the terms of payment and of
guarantees in respect of the goods, construction or
services;
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(iii) The effect that acceptance of a tender would have
on the balance of payments position and foreign
exchange reserves of [this State], the countertrade
arrangements offered by suppliers or contractors,
the extent of local content, including manufacture,
labour and materials, in goods, construction or
services being offered by suppliers ot contractors,
the economic-development potential offered by ten
ders, including domestic investment or other busi~

ness activity, the encouragement of employment,
the reservation of certain production for domestic
suppliers, the transfer of technology and the devel
opment of managerial, scientific and operational
skills [... (the enacting State may expand sUbpara
graph (iii) by including additional criteria)]; and

(iv) National defence and security considerations;

(d) If authorized by the procurement regulations, (and sub
ject to approval by ... (the enacting State designates an organ to
issue the approval),) in evaluating and comparing tenders a pro
curing entity may grant a margin of preference for the benefit of
tenders for construction by domestic contractors or for the benefit
of tenders for domestically produced goods or for the benefit of
domestic suppliers of services. The margin of preference shall be
calculated in accordance with the procurement regulations and
reflected in the record of the procurement proceedings.

(5) When tender prices are expressed in two or more currencies,
the tender prices of all tenders shall be converted to the same
currency, and according to the rate specified in the solicitation
documents pursuant to article 27(s), for the purpose of evaluating
and comparing tenders.

(6) Whether or not it has engaged in prequalification proceed
ings pursuant to article 7, the procuring entity may require the
supplier or contractor submitting the tender that has been found to
be the successful tender pursuant to paragraph (4)(b) of this article
to demonstrate again its qualifications in accordance with criteria
and procedures conforming to the provisions of article 6. The
criteria and procedures to be used for such further demonstration
shall be set forth in the solicitation documents. Where prequalifi
cation proceedings have been engaged in, the criteria shall be the
same as those used in the prequalification proceedings.

(7) If the supplier or contractor submitting the successful tender
is requested to demonstrate again its qualifications in accordance
with paragraph (6) of this article but fails to do so, the procuring
entity shall reject that tender and shall select a successful tender,
in accordance with paragraph (4) of this article, from among the
remaining tenders, subject to the right of the procuring entity, in
accordance with article 12(1), to reject all remaining tenders.

(8) Information relating to the examination, clarification, evalua
tion and comparison of tenders shall not be disclosed to suppliers
or contractors or to any other person not involved officially in the
examination, evaluation or comparison of tenders or in the deci
sion on which tender should be accepted, except as provided in
article 11.

Article 35. Prohibition of negotiations with suppliers
or contractors

No negotiations shall take place between the procuring entity
and a supplier or contractor with respect to a tender submitted by
the supplier or contractor.

Article 36. Acceptance of tender and entry into force of
procurement contract

(1) Subject to articles 12 and 34(7), the tender that has been
ascertained to be the successful tender pursuant to article 34(4)(b)

shall be accepted. Notice of acceptance of the tender shall be
given promptly to the supplier or contractor submitting the tender.

(2) (a) Notwithstanding the provisions of paragraph (4) of this
article, the solicitation documents may require the supplier or
contractor whose tender has been accepted to sign a written pro
curement contract conforming to the tender. In such cases, the
procuring entity (the requesting ministry) and the supplier or
contractor shall sign the procurement contract within a reasonable
period of time after the notice referred to in paragraph (1) of this
article is dispatched to the supplier or contractor;

(b) Subject to paragraph (3) of this article, where a written
procurement contract is required to be signed pursuant to subpara
graph (a) of this paragraph, the procurement contract enters into
force when the contract is signed by the supplier or contractor and
by the procuring entity. Between the time when the notice re
ferred to in paragraph (I) of this article is dispatched to the sup
plier or contractor and the entry into force of the procurement
contract, neither the procuring entity nor the supplier or contractor
shall take any action that interferes with the entry into force of the
procurement contract or with its performance.

(3) Where the solicitation documents stipulate that the procure
ment contract is subject to approval by a higher authority, the
procurement contract shall not enter into force before the approval
is given. The solicitation documents shall specify the estimated
period of time following dispatch of the notice of acceptance of
the tender that will be required to obtain the approval. A failure
to obtain the approval within the time specified in the solicitation
documents shall not extend the period of effectiveness of tenders
specified in the solicitation documents pursuant to article 31(I) or
the period of effectiveness of tender securities that may be re
quired pursuant to article 32(1).

(4) Except as provided in paragraphs (2)(b) and (3) ofthis article,
a procurement contract in accordance with the terms and condi
tions of the accepted tender enters into force when the notice
referred to in paragraph (1) of this article is dispatched to the
supplier or contractor that submitted the tender, provided that it is
dispatched while the tender is in force. The notice is dispatched
when it is properly addressed or otherwise directed and transmit
ted to the supplier or contractor, or conveyed to an appropriate
authority for transmission to the supplier or contractor, by a mode
authorized by article 9.

(5) If the supplier or contractor whose tender has been accepted
fails to sign a written procurement contract, if required to do so,
or fails to provide any required security for the performance of the
contract, the procuring entity shall select a successful tender in
accordance with article 34(4) from among the remaining tenders
that are in force, subject to the right of the procuring entity, in
accordance with article 12(1), to reject all remaining tenders. The
notice provided for in paragraph (I) of this article shall be given
to the supplier or contractor that submitted that tender.

(6) Upon the entry into force of the procurement contract and, if
required, the provision by the supplier or contractor of a security
for the performance of the contract, notice of the procurement
contract shall be given to other suppliers or contractors, specify
ing the name and address of the supplier or contractor that has
entered into the contract and the contract price.

CHAPTER IV. PRINCIPAL METHOD FOR
PROCUREMENT OF SERVICES

Article 37. Notice of solicitation of proposals

(1) A procuring entity shall solicit proposals for services or,
where applicable, applications to prequalify by causing a no
tice seeking expression of interest in submitting a proposal or in
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prequalifying, as the case may be, to be published in . . . (the
enacting State specifies the official gazette or other official pub
lication in which the notice is to be published). The notice shall
contain, at a minimum, the name and address of the procuring
entity, a brief description of the services to be procured, the
means of obtaining the request for proposals or prequalification
documents and the price, if any, charged for the request for pro
posals or for the prequalification documents.

(2) The notice shall also be published, in a language customarily
used in international trade, in a newspaper of wide international
circulation or in a relevant trade or professional publication of
wide international circulation except where participation is limi
ted solely to domestic suppliers or contractors pursuant to article
8(1) or where, in view of the low value of the services to be
procured, the procuring entity decides that only domestic sup
pliers or contractors are likely to be interested in submitting pro
posals.

(3) (Subject to approval by ... (the enacting State designates an
organ to issue the approval),) where direct solicitation is neces
sary for reasons of economy and efficiency, the procuring entity
need not apply the provisions of paragraphs (I) and (2) of this
article in a case where:

(a) The services to be procured are available only from a
limited number of suppliers or contractors, provided that it solicits
proposals from all those suppliers or contractors; or

(b) The time and cost required to examine and evaluate a
large number of proposals would be disproportionate to the value
of the services to be procured, provided that it solicits proposals
from a sufficient number of suppliers or contractors to ensure
effective competition; or

(c) Direct solicitation is the only means of ensuring confiden
tiality or is required by reason of the national interest, provided
that it solicits proposals from a sufficient number of suppliers or
contractors to ensure effective competition.

(4) The procuring entity shall provide the request for proposals,
or the prequalification documents, to suppliers or contractors in
accordance with the procedures and requirements specified in the
notice or, in cases in which paragraph (3) applies, directly to
participating suppliers or contractors. The price that the procuring
entity may charge for the request for proposals or the prequalifi
cation documents shall reflect only the cost of printing and pro
viding them to suppliers or contractors. If prequalification pro
ceedings have been engaged in, the procuring entity shall provide
the request for proposals to each supplier or contractor that has
been prequalified and that pays the price charged, if any.

Article 38. Contents of requests for proposals for services

The request for proposals shall include, at a minimum, the
following information:

(a) The name and address of the procuring entity;

(b) The language or languages in which proposals are to be
prepared;

(c) The manner, place and deadline for the submission of
proposals;

(d) If the procuring entity reserves the right to reject all pro
posals, a statement to that effect;

(e) The criteria and procedures, in conformity with the pro
visions of article 6, relative to the evaluation of the qualifications
of suppliers or contractors and relative to the further demonstra
tion of qualifications pursuant to article 7(8);

if) The requirements as to documentary evidence or other
information that must be submitted by suppliers or contractors to
demonstrate their qualifications;

(g) The nature and required characteristics of the services to
be procured to the extent known, including, but not limited to, the
location where the services are to be provided and the desired or
required time, if any, when the services are to be provided;

(h) Whether the procuring entity is seeking proposals as to
various possible ways of meeting its needs;

(i) If suppliers or contractors are permitted to submit pro
posals for only a portion of the services to be procured, a descrip
tion of the portion or portions for which proposals may be submit
ted;

(j) The currency or currencies in which the proposal price is
to be formulated or expressed, unless the price is not a relevant
criterion;

(k) The manner in which the proposal price is to be formu
lated or expressed, including a statement as to whether the price
is to cover elements other than the cost of the services, such as
reimbursement for transportation, lodging, insurance, use of
equipment, duties or taxes, unless the price is not a relevant cri
terion;

(I) The procedure selected pursuant to article 41(1) for ascer
taining the successful proposal;

(m) The criteria to be used in determining the successful pro
posal, including any margin of preference to be used pursuant to
article 39(2), and the relative weight of such criteria;

(n) The currency that will be used for the purpose of evalu
ating and comparing proposals, and either the exchange rate that
will be used for the conversion of proposal prices into that cur
rency or a statement that the rate published by a specified finan
cial institution prevailing on a specified date will be used;

(0) If alternatives to the characteristics of the services, con
tractual terms and conditions or other requirements set forth in the
request for proposals are permitted, a statement to that effect and
a description of the manner in which alternative proposals are to
be evaluated and compared;

(p) The name, functional title and address of one or more
officers or employees of the procuring entity who are authorized
to communicate directly with and to receive communications
directly from suppliers or contractors in connection with the
procurement proceedings, without the intervention of an inter
mediary;

(q) The means by which, pursuant to article 40, suppliers or
contractors may seek clarifications of the request for proposals,
and a statement as to whether the procuring entity intends, at this
stage, to convene a meeting of suppliers or contractors;

(r) The terms and conditions of the procurement contract, to
the extent that they are already known to the procuring entity, and
the contract form, if any, to be signed by the parties;

(s) References to this Law, the procurement regulations and
other laws and regulations directly pertinent to the procurement
proceedings, provided, however, that the omission of any such
reference shall not constitute grounds for review under article 52
or give rise to liability on the part of the procuring entity;

(t) Notice of the right provided under article 52 to seek
review of an unlawful act or decision of, or procedure followed
by, the procuring entity in relation to the procurement proceed
ings;

(u) Any formalities that will be required once the proposal
has been accepted for a procurement contract to enter into force,
including, where applicable, the execution of a written procure
ment contract, and approval by a higher authority or the Govern
ment and the estimated period of time following dispatch of
the notice of acceptance that will be required to obtain the ap
proval;
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(v) Any other requirements established by the procuring en
tity in conformity with this Law and the procurement regulations
relating to the preparation and submission of proposals and to
other aspects of the procurement proceedings.

Article 39. Criteria for the evaluation of proposals

(1) The procuring entity shall establish criteria for evaluating
the proposals and determine the relative weight to be accorded to
each such criterion and the manner in which they are to be applied
in the evaluation of proposals. Those criteria shall be notified to .
suppliers or contractors in the request for proposals and may
concern only the following:

(a) The qualifications, experience, reputation, reliability and
professional and managerial competence of the supplier or con
tractor and of the personnel to be involved in providing the ser
vices;

(b) The effectiveness of the proposal submitted by the sup
plier or contractor in meeting the needs of the procuring entity;

(c) The proposal price, subject to any margin of preference
applied pursuant to paragraph (2), including any ancillary or rela
ted costs;

(d) The effect that the acceptance of a proposal will have on
the balance of payments position and foreign exchange reserves
of [this State], the extent of participation by local suppliers and
contractors, the economic development potential offered by the
proposal, including domestic investment or other business activity,
the encouragement of employment, the transfer of technology, the
development of managerial, scientific and operational skills and
the countertrade arrangements offered by suppliers or contractors
(... (the enacting State may expand subparagraph (d) by in
cluding additional criteria);

(e) National defence and security considerations.

(2) If authorized by the procurement regulations (and subject to
approval by ... (each State designates an organ to issue the ap
proval),) in evaluating and comparing the proposals, a procuring
entity may grant a margin of preference for the benefit of domes
tic suppliers of services, which shall be calculated in accordance
with the procurement regulations and reflected in the record of the
procurement proceedings.

Article 40. Clarification and modification of requests for
proposals

(1) A supplier or contractor may request a clarification of the
request for proposals from the procuring entity. The procuring
entity shall respond to any request by a supplier or contractor for
clarification of the request for proposals that is received by the
procuring entity within a reasonable time prior to the deadline for
the submission of proposals. The procuring entity shall respond
within a reasonable time so as to enable the supplier or contractor
to make a timely submission of its proposal and shall, without
identifying the source of the request, communicate the clarifica
tion to all suppliers or contractors to which the procuring entity
has provided the request for proposals.

(2) At any time prior to the deadline for submission of pro
posals, the procuring entity may, for any reason, whether on its
own initiative or as a result of a request for clarification by a
supplier or contractor, modify the request for proposals by issuing
an addendum. The addendum shall be communicated promptly to
all suppliers or contractors to which the procuring entity has
provided the request for proposals and shall be binding on those
suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or
contractors, it shall prepare minutes of the meeting containing the
requests submitted at the meeting for clarification of the request
for proposals, and its responses to those requests, without identi
fying the sources of the requests. The minutes shall be provided
promptly to all suppliers or contractors participating in the pro
curement proceedings, so as to enable those suppliers or contrac
tors to take the minutes into account in preparing their proposals.

Article 41. Choice of selection procedure

(1) The procuring entity, in ascertaining the successful proposal,
shall use the procedure provided for in article 42(2)(a), 42(2)(b),
43 or 44 that has been notified to suppliers or contractors in the
request for proposals.

(2) The procuring entity shall include in the record required
under article 11 a statement of the grounds and circumstances on
which it relied to justify the use of a selection procedure pursuant
to paragraph (1) of this article.

(3) Nothing in this chapter shall prevent the procuring entity
from resorting to an impartial panel of external experts in the
selection procedure.

Article 42. Selection procedure without negotiation

(1) Where the procuring entity, in accordance with article 41(1),
uses the procedure provided for in this article, it shall establish a
threshold with respect to quality and technical aspects of the pro
posals in accordance with the criteria other than price as set out
in the request for proposals and rate each proposal in accordance
with such criteria and the relative weight and manner of applica
tion of those criteria as set forth in the request for proposals. The
procuring entity shall then compare the prices of the proposals
that have attained a rating at or above the threshold.

(2) The successful proposal shall then be:

(a) The proposal with the lowest price; or

(b) The proposal with the best combined evaluation in terms
of the criteria other than price referred to in paragraph (1) of this
article and the price.

Article 43. Selection procedure with simultaneous
negotiations

(I) Where the procuring entity, in accordance with article 41(1),
uses the procedure provided for in this article, it shall engage in
negotiations with suppliers or contractors that have submitted
acceptable proposals and may seek or permit revisions of such
proposals, provided that the opportunity to participate in negoti
ations is extended to all such suppliers or contractors.

(2) Following completion of negotiations, the procuring entity
shall request all suppliers or contractors remaining in the proceed
ings to submit, by a specified date, a best and final offer with
respect to all aspects of their proposals.

(3) In the evaluation of proposals, the price of a proposal shall
be considered separately and only after completion of the techni
cal evaluation.

(4) Any award by the procuring entity shall be made to the sup
plier or contractor whose proposal best meets the needs of the
procuring entity as determined in accordance with the criteria for
evaluating the proposals as well as with the relative weight and
manner of application of those criteria as set forth in the request
for proposals.
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Article 44. Selection procedure with consecutive negotiations

Where the procuring entity, in accordance with article 41(1),
uses the procedure provided for in this article, it shall engage in
negotiations with suppliers and contractors in accordance with the
following procedure:

(a) Establish a threshold in accordance with article 42(1);

(b) Invite for negotiations on the price of its proposal the
supplier or contractor that has attained the best rating in accor
dance with article 42(1);

(c) Inform the suppliers or contractors that attained ratings
above the threshold that they may be considered for negotiation
if the negotiations with the suppliers or contractors with better
ratings do not result in a procurement contract;

(d) Inform the other suppliers or contractors that they did not
attain the required threshold;

(e) If it becomes apparent to the procuring entity that the
negotiations with the supplier or contractor invited pursuant to
subparagraph (b) of this article will not result in a procurement
contract, inform that supplier or contractor that it is terminating
the negotiations;

if) The procuring entity shall then invite for negotiations the
supplier or contractor that attained the second best rating; if the
negotiations with that supplier or contractor do not result in a
procurement contract, the procuring entity shall invite the other
suppliers or contractors for negotiations on the basis of their
ranking until it arrives at a procurement contract or rejects all
remaining proposals.

Article 45. Confidentiality

The procuring entity shall treat proposals in such a manner as
to avoid the disclosure of their contents to competing suppliers or
contractors. Any negotiations pursuant to article 43 or 44 shall be
confidential and, subject to article 11, one party to the negotia
tions shall not reveal to any other person any technical, price or
other information relating to the negotiations without the consent
of the other party.

CHAPTER V. PROCEDURES FOR ALTERNATIVE
METHODS OF PROCUREMENT

Article 46. Two-stage tendering

(1) The provisions of chapter III of this Law shall apply to two
stage tendering proceedings except to the extent those provisions
are derogated from in this article.

(2) The solicitation documents shall call upon suppliers or con
tractors to submit, in the first stage of the two-stage tendering
proceedings, initial tenders containing their proposals without a
tender price. The solicitation documents may solicit proposals
relating to the technical, quality or other characteristics of the
goods, construction or services as well as to contractual terms and
conditions of supply, and, where relevant, the professional and
technical competence and qualifications of the suppliers or con
tractors.

(3) The procuring entity may, in the first stage, engage in nego
tiations with any supplier or contractor whose tender has not been
rejected pursuant to articles 12, 15 or 34(3) concerning any aspect
of its tender.

(4) In the second stage of the two-stage tendering proceedings,
the procuring entity shall invite suppliers or contractors whose
tenders have not been rejected to submit final tenders with prices
with respect to a single set of specifications. In formulating those

specifications, the procuring entity may delete or modify any
aspect, originally set forth in the solicitation documents, of the
technical or quality characteristics of the goods, construction or
services to be procured, and any criterion originally set forth in
those documents for evaluating and comparing tenders and for
ascertaining the successful tender, and may add new characteris
tics or criteria that conform with this Law. Any such deletion,
modification or addition shall be communicated to suppliers or
contractors in the invitation to submit final tenders. A supplier or
contractor not wishing to submit a final tender may withdraw
from the tendering proceedings without forfeiting any tender
security that the supplier or contractor may have been required to
provide. The final tenders shall be evaluated and compared in
order to ascertain the successful tender as defined in article
34(4)(b).

Article 47. Restricted tendering

(1) (a) When the procuring entity engages in restricted tender
ing on the grounds referred to in article 20(a), it shall solicit
tenders from all suppliers and contractors from whom the goods,
construction or services to be procured are available;

(b) When the procuring entity engages in restricted tendering
on the grounds referred to in article 20(b), it shall select suppliers
or contractors from whom to solicit tenders in a non-discrimina
tory manner and it shall select a sufficient number of suppliers or
contractors to ensure effective competition.

(2) When the procuring entity engages in restricted tendering, it
shall cause a notice of the restricted-tendering proceeding to be
published in ... (each enacting State specifies the official gazette
or other official publication in which the notice is to be pub
lished).

(3) The provisions of chapter III of this Law, except article 24,
shall apply to restricted-tendering proceedings, except to the ex
tent that those provisions are derogated from in this article.

Article 48. Request for proposals

(1) Requests for proposals shall be addressed to as many sup
pliers or contractors as practicable, but to at least three, if pos
sible.

(2) The procuring entity shall publish in a newspaper of wide
international circulation or in a relevant trade publication or tech
nical or professional journal of wide international circulation a
notice seeking expressions of interest in submitting a proposal,
unless for reasons of economy or efficiency the procuring entity
considers it undesirable to publish such a notice; the notice shall
not confer any rights on suppliers or contractors, including any
right to have a proposal evaluated.

(3) The procuring entity shall establish the criteria for evaluating
the proposals and determine the relative weight to be accorded to
each such criterion and the manner in which they are to be applied
in the evaluation of the proposals. The criteria shall concern:

(a) The relative managerial and technical competence of the
supplier or contractor;

(b) The effectiveness of the proposal submitted by the sup
plier or contractor in meeting the needs of the procuring entity;
and

(c) The price submitted by the supplier or contractor for
carrying out its proposal and the cost of operating, maintaining
and repairing the proposed goods or construction.

(4) A request for proposals issued by a procuring entity shall
include at least the following information:

(a) The name and address of the procuring entity;
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(b) A description of the procurement need including the tech
nical and other parameters to which the proposal must conform,
as well as, in the case of procurement of construction, the location
of any construction to be effected and, in the case of services, the
location where they are to be provided;

(c) The criteria for evaluating the proposal, expressed in
monetary terms to the extent practicable, the relative weight to be
given to each such criterion and the manner in which they will be
applied in the evaluation of the proposal; and

(d) The desired format and any instructions, including any
relevant timetables applicable in respect of the proposal.

(5) Any modification or clarification of the request for propos
als, including modification of the criteria for evaluating proposals
referred to in paragraph (3) of this article, shall be communicated
to all suppliers or contractors participating in the request-for
proposals proceedings.

(6) The procuring entity shall treat proposals in such a manner
so as to avoid the disclosure of their contents to competing sup-
pliers or contractors. .

(7) The procuring entity may engage in negotiations with sup
pliers or contractors with respect to their proposals and may seek
or permit revisions of such proposals, provided that the following
conditions are satisfied:

(a) Any negotiations between the procuring entity and a sup
plier or contractor shall be confidential;

(b) Subject to article 11, one party to the negotiations shall
not reveal to any other person any technical, price or other market
information relating to the negotiations without the consent of the
other party;

(c) The opportunity to participate in negotiations is extended
to all suppliers or contractors that have submitted proposals and
whose proposals have not been rejected.

(8) Following completion of negotiations, the procuring entity
shall request all suppliers or contractors remaining in the proceed
ings to submit, by a specified date, a best and final offer with
respect to all aspects of their proposals.

(9) The procuring entity shall employ the following procedures
in the evaluation of proposals:

(a) Only the criteria referred to in paragraph (3) of this article
as set forth in the request for proposals shall be considered;

(b) The effectiveness of a proposal in meeting the needs of
the procuring entity shall be evaluated separately from the price;

(c) The price of a proposal shall be considered by the pro
curing entity only after completion of the technical evaluation.

(10) Any award by the procuring entity shall be made to the
supplier or contractor whose proposal best meets the needs of the
procuring entity as determined in accordance with the criteria for
evaluating the proposals set forth in the request for proposals, as
well as with the relative weight and manner of application of
those criteria indicated in the request for proposals.

Article 49. Competitive negotiation

(1) In competitive negotiation proceedings, the procuring entity
shall engage in negotiations with a sufficient number of suppliers
or contractors to ensure effective competition.

(2) Any requirements, guidelines, documents, clarifications or
other information relative to the negotiations that are commu
nicated by the procuring entity to a supplier or contractor shall
be communicated on an equal basis to all other suppliers or

contractors engaging in negotiations with the procuring entity
relative to the procurement.

(3) Negotiations between the procuring entity and a supplier or
contractor shall be confidential, and, except as provided in article
11, one party to those negotiations shall not reveal to any other
person any technical, price or other market information relating to
the negotiations without the consent of the other party.

(4) Following completion of negotiations, the procuring entity
shall request all suppliers or contractors remaining in the proceed
ings to submit, by a specified date, a best and final offer with
respect to all aspects of their proposals. The procuring entity shall
select the successful offer on the basis of such best and final
offers.

Article 50. Request for quotations

(I) The procuring entity shall request quotations from as many
suppliers or contractors as practicable, but from at least three, if
possible. Each supplier or contractor from whom a quotation is
requested shall be informed whether any elements other than the
charges for the goods or services themselves, such as any appli
cable transportation and insurance charges, customs duties and
taxes, are to be included in the price.

(2) Each supplier or contractor is permitted to give only one
price quotation and is not permitted to change its quotation. No
negotiations shall take place between the procuring entity and a
supplier or contractor with respect to a quotation submitted by the
supplier or contractor.

(3) The procurement contract shall be awarded to the supplier or
contractor that gave the lowest-priced quotation meeting the
needs of the procuring entity.

Article 51. Single-source procurement

In the circumstances set forth in article 22 the procuring
entity may procure the goods, construction or services by solicit
ing a proposal or price quotation from a single supplier or con
tractor.

CHAPTER VI. REVIEW*

Article 52. Right to review

(1) Subject to paragraph (2) of this article, any supplier or con
tractor that claims to have suffered, or that may suffer, loss or
injury due to a breach of a duty imposed on the procuring entity
by this Law may seek review in accordance with articles 53 to
[57].

(2) The following shall not be subject to the review provided for
in paragraph (1) of this article:

(a) The selection of a method of procurement pursuant to
articles 18 to 22;

(b) The choice of a selection procedure pursuant to article
41(1);

(c) The limitation of procurement proceedings in accordance
with article 8 on the basis of nationality;

*States enacting the Model Law may wish to incorporate the articles
on review without change or with only such minimal changes as are neces
sary to meet particular important needs. However, because of constitutio
nal or other considerations, States might not, to one degree or another, see
fit to incorporate those articles. In such cases, the articles on review may
be used to measure the adequacy of existing review procedures.
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(d) A decision by the procuring entity under article 12 to
reject all tenders, proposals, offers or quotations;

(e) A refusal by the procuring entity to respond to an expres
sion of interest in participating in request-for-proposals proceed
ings pursuant to article 48(2);

if) An omission referred to in article 27(t) or article 38(s).

Article 53. Review by procuring entity (or by approving
authority)

(I) Unless the procurement contract has already entered into
force, a complaint shall, in the first instance, be submitted in
writing to the head of the procuring entity. (However, if the com
plaint is based on an act or decision of, or procedure followed by,
the procuring entity, and that act, decision or procedure was ap
proved by an authority pursuant to this Law, the complaint shall
instead be submitted to the head of the authority that approved the
act, as the case may be.)

(2) The head of the procuring entity (or of the approving autho
rity) shall not entertain a complaint, unless it was submitted with
in 20 days of when the supplier or contractor submitting it became
aware of the circumstances giving rise to the complaint or of
when that supplier or contractor should have become aware of
those circumstances, whichever is earlier.

(3) The head of the procuring entity (or of the approving autho
rity) need not entertain a complaint, or continue to entertain a
complaint, after the procurement contract has entered into force.

(4) Unless the complaint is resolved by mutual agreement of the
supplier or contractor that submitted it and the procuring entity,
the head of the procuring entity (or of the approving authority)
shall, within 30 days after the submission of the complaint, issue
a written decision. The decision shall:

(a) State the reasons for the decision; and

(b) If the complaint is upheld in whole or in part, indicate the
corrective measures that are to be taken.

(5) If the head of the procuring entity (or of the approving au
thority) does not issue a decision by the time specified in para
graph (4) of this article, the supplier or contractor submitting the
complaint (or the procuring entity) is entitled immediately there
after to institute proceedings under article [54 or 57]. Upon the
institution of such proceedings, the competence of the head of the
procuring entity (or of the approving authority) to entertain the
complaint ceases.

(6) The decision of the head of the procuring entity (or of the
approving authority) shall be final unless proceedings are institu
ted under article [54 or 57J.

Article 54. Administrative review*

(1) A supplier or contractor entitled under article 52 to seek
review may submit a complaint to [insert name of administrative
bodyJ:

(a) If the complaint cannot be submitted or entertained under
article 53 because of the entry into force of the procurement con
tract, and provided that the complaint is submitted within 20 days
after the earlier of the time when the supplier or contractor sub
mitting it became aware of the circumstances giving rise to the
complaint or the time when that supplier or contractor should
have become aware of those circumstances;

*States where hierarchical administrative review of administrative
actions, decisions and procedures is not a feature of the legal system may
omit article 54 and provide only for judicial review (article 57).

(b) If the head of the procuring entity does not entertain the
complaint because the procurement contract has entered into
force, provided that the complaint is submitted within 20 days
after the issuance of the decision not to entertain the complaint;

(c) Pursuant to article 53(5), provided that the complaint is
submitted within 20 days after the expiry of the period referred to
in article 53(4); or

(d) If the supplier or contractor claims to be adversely affec
ted by a decision of the head of the procuring entity (or of the
approving authority) under article 53, provided that the complaint
is submitted within 20 days after the issuance of the decision.

(2) Upon receipt of a complaint, the [insert name of administra
tive body] shall give notice of the complaint promptly to the
procuring entity (or to the approving authority).

(3) The [insert name of administrative body] may [grant]
[recommend]* one or more of the following remedies, unless it
dismisses the complaint:

(a) Declare the legal rules or principles that govern the
subject-matter of the complaint;

(b) Prohibit the procuring entity from acting or deciding
unlawfully or from following an unlawful procedure;

(c) Require the procuring entity that has acted or proceeded
in an unlawful manner, or that has reached an unlawful decision,
to act or to proceed in a lawful manner or to reach a lawful
decision;

(d) Annul in whole or in part an unlawful act or decision of
the procuring entity, other than any act or decision bringing the
procurement contract into force;

(e) Revise an unlawful decision by the procuring entity or
substitute its own decision for such a decision, other than any
decision bringing the procurement contract into force;

(j) Require the payment of compensation for

Option I
Any reasonable costs incurred by the supplier or contrac
tor submitting the complaint in connection with the pro
curement proceedings as a result of an unlawful act or
decision of, or procedure followed by, the procuring
entity;

Option II
Loss or injury suffered by the supplier or contractor sub
mitting the complaint in connection with the procurement
proceedings;

(g) Order that the procurement proceedings be terminated.

(4) The [insert name of administrative bodyJ shall within 30
days issue a written decision concerning the complaint, stating the
reasons for the decision and the remedies granted, if any.

(5) The decision shall be final unless an action is commenced
under article 57.

Article 55. Certain rules applicable to review proceedings
under article 53 {and article 54J

(1) Promptly after the submission of a complaint under article 53
[or article 54J, the head of the procuring entity (or of the approv
ing authority) [, or the [insert name of administrative body], as the
case may be,] shall notify all suppliers or contractors participating
in the procurement proceedings to which the complaint relates of
the submission of the complaint and of its substance.

*Optionallanguage is presented in order to accommodate those States
where review bodies do not have the power to grant the remedies listed
below but can make recommendations.
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(2) Any such supplier or contractor or any governmental autho
rity whose interests are or could be affected by the review pro
ceedings has a right to participate in the review proceedings. A
supplier or contractor that fails to participate in the review pro
ceedings is barred from subsequently making the same type of
claim.

(3) A copy of the decision of the head of the procuring entity (or
of the approving authority) [, or of the [insert name of adminis
trative body], as the case may be,] shall be furnished within five
days after the issuance of the decision to the supplier or contractor
submitting the complaint, to the procuring entity and to any other
supplier or contractor or governmental authority that has partici
pated in the review proceedings. In addition, after the decision has
been issued, the complaint and the decision shall be promptly
made available for inspection by the general public, provided,
however, that no information shall be disclosed if its disclosure
would be contrary to law, would impede law enforcement, would
not be in the public interest, would prejudice legitimate commer
cial interests of the parties or would inhibit fair competition.

Article 56. Suspension of procurement proceedings

(1) The timely submission of a complaint under article 53 [or
article 54] suspends the procurement proceedings for a period of
seven days, provided that the complaint is not frivolous and con
tains a declaration the contents of which, if proven, demonstrate
that the supplier or contractor will suffer irreparable injury in the
absence of a suspension, it is probable that the complaint will
succeed and the granting of the suspension would not cause dis
proportionate harm to the procuring entity or to other suppliers or
contractors.

(2) When the procurement contract enters into force, the timely
submission of a complaint under article 54 shall suspend perform-

ance of the procurement contract for a period of seven days, pro
vided the complaint meets the requirements set forth in para
graph (l) of this article.

(3) The head of the procuring entity (or of the approving autho
rity) [, or the [insert name of administrative body],] may extend
the suspension provided for in paragraph (I) of this article, [and
the [insert name of administrative body] may extend the suspen
sion provided for in paragraph (2) of this article,] in order to
preserve the rights of the supplier or contractor submitting the
complaint or commencing the action pending the disposition of
the review proceedings, provided that the total period of suspen
sion shall not exceed 30 days.

(4) The suspension provided for by this article shall not apply if
the procuring entity certifies that urgent public interest conside
rations require the procurement to proceed. The certification,
which shall state the grounds for the finding that such urgent
considerations exist and which shall be made a part of the record
of the procurement proceedings, is conclusive with respect to all
levels of review except judicial review.

(5) Any decision by the procuring entity under this article and
the grounds and circumstances therefor shall be made part of the
record of the procurement proceedings.

Article 57. Judicial review

The [insert name of court or courts] has jurisdiction over
actions pursuant to article 52 and petitions for judicial review of
decisions made by review bodies, or of the failure of those bodies
to make a decision within the prescribed time-limit, under article
53 [or 54].
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INTRODUCTION

History and purpose of UNCITRAL Model Law on
Procurement of Goods, Construction and Services

1. At its nineteenth session, in 1986, the United Nations Com
mission on International Trade Law (UNCITRAL) decided to
undertake work in the area of procurement. The UNCITRAL
Model Law on Procurement of Goods and Construction, and its
accompanying Guide to Enactment, were adopted by the Com
mission at its twenty-sixth session (Vienna, 5-23 July 1993). The
Model Law on Procurement of Goods and Construction is intended
to serve as a model for States for the evaluation and moderniza
tion of their procurement laws and practices and the establishment
of procurement legislation where none presently exists. The text
of the Model Law on Procurement of Goods and Construction is
set forth in annex I to the report of UNCITRAL on the work of
its twenty-sixth session!.

'Official Records of the General Assembly, Forty-eighth Session, Sup
plement No. 17 (N48/17).

2. On the understanding that certain aspects of the procurement
of services were governed by different considerations from those
that governed the procurement of goods or construction, a deci
sion had been made to limit the work at the initial stage to the
formulation of model legislative provisions on the procurement of
goods and construction. At the twenty-sixth session, having com
pleted work on model statutory provisions on procurement of
goods and construction, the Commission decided to proceed with
the elaboration of model statutory provisions on procurement of
services. Accordingly, at the twenty-seventh session (New York,
31 May-17 June 1994), the Commission discussed additions and
changes to the Model Law on Procurement of Goods and Con
struction that would need to be made so as to encompass procure
ment of services and adopted the UNCITRAL Model Law on
Procurement of Goods, Construction and Services (hereinafter
referred to as the "Model Law"), without thereby superseding the
earlier text, whose scope is limited to goods and construction. The
text of the Model Law is set forth in annex I to the report of
UNCITRAL on the work of its twenty-seventh session2

• At the

'Official Records of the General Assembly, Forty-ninth Session, Sup
plement No. 17 (A/49/17).
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same session, the Commission also adopted the present Guide as
a companion to the Model Law.

3. The decision by UNCITRAL to formulate model legislation
on procurement was taken in response to the fact that in a number
of countries the existing legislation governing procurement is
inadequate or outdated. This results in inefficiency and ineffec
tiveness in the procurement process, patterns of abuse, and the
failure of the public purchaser to obtain adequate value in return
for the expenditure of public funds. While sound laws and prac
tices for public sector procurement are necessary in all countries,
this need is particularly felt in many developing countries, as well
as in countries whose economies are in transition. In those coun
tries, a substantial portion of all procurement is engaged in by the
public sector. Much of such procurement is in connection with
projects that are part of the essential process of economic and
social development. Those countries in particular suffer from a
shortage of public funds to be used for procurement. It is thus
critical that procurement be carried out in the most advantageous
way possible. The utility of the Model Law is enhanced in States
whose economic systems are in transition, since reform of the
public procurement system is a cornerstone of the law reforms
being undertaken to increase the market orientation of the eco
nomy.

4. Furthermore, the Model Law may help to remedy disadvan
tages that stem from the fact that inadequate procurement legis
lation at the national level creates obstacles to international trade,
a significant amount of which is linked to procurement. Dispa
rities among and uncertainty about national legal regimes govern
ing procurement may contribute to limiting the extent to which
Governments can access the competitive price and quality bene
fits available through procurement on an international basis. At
the same time, the ability and willingness of suppliers and con
tractors to sell to foreign Governments is hampered by the inad
equate or divergent state of national procurement legislation in
many countries.

5. UNCITRAL is an organ of the United Nations General As
sembly established to promote the harmonization and unification
of international trade law, so as to remove unnecessary obstacles
to international trade caused by inadequacies and divergences in
the law affecting trade. Over the past quarter of a century, UNCI
TRAL, whose membership consists of States from all regions and
of all levels of economic development, has implemented its man
date by formulating international conventions (the United Nations
Conventions on Contracts for the International Sale of Goods, on
the Limitation Period in the International Sale of Goods, on Car
riage of Goods by Sea ("Hamburg Rules"), on Liability of Termi
nal Operators in International Trade, and on International Bills of
Exchange and International Promissory Notes), model laws (in
addition to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, the UNCITRAL Model Laws
on International Commercial Arbitration and International Credit
Transfers), the UNCITRAL Arbitration Rules, the UNCITRAL
Conciliation Rules, and legal guides (on construction contracts,
countertrade transactions and electronic funds transfers).

Purpose of this Guide

6. In preparing and adopting the Model Law, the Commission
was mindful that the Model Law would be a more effective tool
for States modernizing their procurement legislation if back
ground and explanatory information would be provided to execu
tive branches of Governments and to parliaments to assist them in
using the Model Law. The Commission was also aware of the
likelihood that the Model Law would be used in a number of
States with limited familiarity with the type of procurement pro
cedures in the Model Law.

7. The information presented in the Guide is intended to ex
plain why the provisions in the Model Law have been included as
essential minimum features of a modem procurement law de
signed to achieve the objectives set forth in the Preamble to the
Model Law. Such information might assist States also in exercis
ing the options provided for in the Model Law and in considering
which, if any, of the provisions of the Model Law might have to
be varied to take into account particular national circumstances.
For example, options have been included on issues that were
expected in particular to be treated differently from State to State
such as: the definition of the term "procuring entity", which in
volves the scope of application of the Model Law; imposition of
the requirement of a higher approval for certain key decisions and
actions in the procurement proceedings; methods of procurement
other than tendering for exceptional cases in the case of goods or
construction, or, in the case of services, methods other than the
principal method for procurement of services; and the form of and
remedies available under review procedures. Furthermore, taking
into account that the Model Law is a "framework" law providing
only a minimum skeleton of essential provisions and envisaging
the issuance of procurement regulations, the Guide identifies and
discusses possible areas to be addressed by regulation rather than
by statute.

I. MAIN FEATURES OF THE MODEL LAW

A. Objectives

8. The objectives of the Model Law, which include maximizing
competition, according fair treatment to suppliers and contractors
bidding to do government work, and enhancing transparency and
Qbjectivity, are essential for fostering economy and efficiency in
procurement and for curbing abuses. With the procedures pre
scribed in the Model Law incorporated in its national legislation,
an enacting State may create an environment in which the public
is assured that the government purchaser is likely to spend public
funds with responsibility and accountability and thus to obtain fair
value, and an environment in which parties offering to sell to the
Government are confident of obtaining fair treatment.

B. Scope of the Model Law

9. The Model Law as adopted by UNCITRAL at its twenty
seventh session is designed to be applicable to the procurement of
goods, construction and services. Within that basic scope of ap
plication, the objectives of the Model Law are best served by the
widest possible application of the Model Law. Thus, although
there is provision made in the Model Law for exclusion of de
fence and security related procurement, as well as other sectors
that might be indicated by the enacting State in the law or its
implementing procurement regulations, an enacting State might
decide not to enact in its legislation substantial restrictions on the
scope of application of the Model Law. In order to facilitate the
widest possible application of the Model Law, it is provided in
article 1(3) that, even in the excluded sectors, it is possible, at the
discretion of the procuring entity, to apply the Model Law. It is
also important to note that article 3 gives deference to the inter
national obligations of the enacting S~te at the intergovernmental
level. It provides that such international obligations (e.g., loan or
grant agreements with multilateral and bilateral aid agencies con
taining specific procedural requirements for the funds involved;
procurement directives of regional economic integration group
ings) prevail over the Model Law to the extent of any inconsistent
requirements.

10. The Model Law sets forth procedures to be used by procur
ing entities in selecting the supplier or contractor with whom to
enter into a given procurement contract. The Model Law does not
purport to address the contract performance or implementation
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phase. Accordingly, one will not find in the Model Law provi
sions on issues arising in the contract implementation phase, is
sues such as contract administration, resolution of performance
disputes or contract termination. The enacting State would have to
ensure that adequate laws and structures are available to deal with
the implementation phase of the procurement process.

11. To take account of certain differences between the procure
ment of goods and construction and the procurement of services,
the Model Law sets forth in chapter IV a set of procedures espe
cially designed for the procurement of services. The main diffe
rences referred to above in paragraph 2 arise from the fact that,
unlike the procurement of goods and construction, procurement of
services typically involves the supply of an intangible object
whose quality and exact content may be difficult to quantify. The
precise quality of the services provided may be largely dependent
on the skill and expertise of the suppliers or contractors. Thus,
unlike procurement of goods and construction where price is the
predominant criterion in the evaluation process, the price of ser
vices is often not considered as important a criterion in the evalu
ation and selection process as the quality and competence of the
suppliers or contractors. Chapter IV is intended to provide proce
dures that reflect these differences.

C. A "framework" law to be supplemented
by procurement regulations

12. The Model Law is intended to provide all the essential
procedures and principles for conducting procurement proceed
ings in the various types of circumstances likely to be encoun
tered by procuring entities. However, it is a "framework" law that
does not itself set forth all the rules and regulations that may be
necessary to implement those procedures in an enacting State.
Accordingly, the Model Law envisages the issuance by enacting
States of "procurement regulations" to fill in the procedural de
tails for procedures authorized by t~e Model Law and to take
account of the specific, possibly changing circumstances at play
in the enacting State-without compromising the objectives of the
Model Law.

13. It should be noted that the procurement proceedings in the
Model Law, beyond raising matters of procedure to be addressed
in the implementing procurement regulations, may raise certain
legal questions the answers to which will not necessarily be found
in the Model Law, but rather in other bodies of law. Such other
bodies of law may include, for example, the applicable adminis
trative, contract, criminal and judicial-procedure law.

D. Procurement methods in the Model Law

14. The Model Law presents several procurement methods to
enable the procuring entity to deal with the varying circumstances
that it might encounter, as well as to take account of the multipli
city of methods that are used in practice in different States. This
enables an enacting State to aim for as broad an application of the
Model Law as possible. As the rule for normal circumstances in
procurement of goods or construction, the Model Law mandates
the use of tendering, the method of procurement widely recog
nized as generally most effective in promoting competition, eco
nomy and efficiency in procurement, as well as the other objec
tives set forth in the Preamble. For normal circumstances in the
procurement of services, the Model Law prescribes the use of the
"principal method for procurement of services" (chapter IV),
which is designed to give due weight in the evaluation process to
the qualifications and expertise of the service providers. For the
exceptional circumstances in which tendering is not appropriate
or feasible for procurement of goods or construction, the Model
Law offers alternative methods of procurement; it also does so for
the circumstances in which resort to the principal method for
procurement of services is not appropriate or feasible.

15. However, as mentioned in the footnote to article 18 of the
Model Law, States may choose not to incorporate all of the alter
native methods of procurement into their national law. While an
enacting State would wish to retain request for quotations and
single-source procurement, it need not incorporate all of the meth
ods set forth in article 19. Furthermore, since the procedures for
the methods in article 19 are in many respects similar to the
procedures in the principal method for procurement of services
(chapter IV), the enacting State may choose not to extend to pro
curement of services a method in article 19 that it has incorporated
for use in procurement of goods and construction.

Tendering

16. Some of the key features of tendering as provided for in the
Model Law include: as a general rule, unrestricted solicitation of
participation by suppliers or contractors; comprehensive descrip
tion and specification in solicitation documents of the goods, con
struction or services to be procured, thus providing a common
basis on which suppliers and contractors are to prepare their ten
ders; full disclosure to suppliers or contractors of the criteria to be
used in evaluating and comparing tenders and in selecting the
successful tender (Le., price alone, or a combination of price and
some other technical or economic criteria); strict prohibition
against negotiations between the procuring entity and suppliers or
contractors as to the substance of their tenders; public opening of
tenders at the deadline for submission of tenders; and disclosure
of any formalities required for entry into force of the procurement
contract.

Principal method for procurement of services

17. Since the principal method for procurement of services
(chapter IV) is the method of procurement to be used in typical
circumstances in the procurement of services, chapter IV contains
procedures that promote competition, objectivity and transparency,
while taking account of the predominant weight accorded to the
qualifications and expertise of the service providers in the evalua
tion process. The main features of the principal method for pro
curement of services include, for example, unrestricted solici
tation of suppliers and contractors as the general rule, and
predisclosure in the request for proposals of the criteria for eval
uation of proposals and predisclosure of the selection procedure,
among the three options available, to be used in the selection
process. According to the first selection procedure, which is set
forth in article 42, the procuring entity subjects proposals that
obtain a technical rating above a set threshold to a straightforward
price competition. The second selection procedure (article 43)
provides a method by which the procuring entity negotiates with
suppliers and contractors, after which they submit their best and
final offers, a process akin to the request for proposals procedure
in article 48. Under the third selection procedure (article 44), the
procuring entity holds negotiations solely on price with the sup
plier or contractor who obtained the highest technical rating.
Under this procedure, the procuring entity may negotiate with the
other suppliers or contractors in a sequential fashion, one by one,
on the basis of their rating, but only after terminating negotiations
with the previous, higher-ranked supplier or contractor, which
negotiations, once terminated, may not be reopened.

Two-stage tendering, request for proposals,
competitive negotiation

18. For cases in the procurement of goods and construction in
which it is not feasible for the procuring entity to formulate speci
fications to the degree of precision or finality required for tender
ing proceedings, as well as for a number of other special circum
stances referred to in article 19(1), the Model Law offers three
options for incorporation into national law. These include two
stage tendering, request for proposals, and competitive negotia
tion. Whichever of those three procurement methods have been
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included by the enacting State in its law might also be used for
procurement of services. However, for one of these other methods
to be used, the condition for its use would have to be present. All
three of those methods of procurement have been included for
consideration by enacting .States because practice varies as to the
method used in circumstances of the type in question. A situation
in which it is not feasible for the procuring entity to formulate
precise or final specifications may arise in two types of cases. The
first is when the procuring entity has not determined the exact
manner in which to meet a particular need and therefore seeks
proposals as to various possible solutions (e.g., it has not decided
upon the type of material to be used for building a bridge). The
second case is the procurement of high technology items such as
large passenger aircraft or sophisticated computer equipment. In
the latter type of exceptional case, because of the technical so
phistication and complexity of the goods, it might be considered
undesirable, from the standpoint of obtaining the best value, for
the procuring entity to proceed on the basis of specifications it has
drawn up in the absence of negotiations with suppliers and con
tractors as to the exact capabilities and possible variations of what
is being offered.

19. No hierarchy has been assigned to the three methods set
forth in article 19, and an enacting State, though it should incor
porate at least one of those methods, may choose not to incorpo
rate all of them into its procurement law. While each of those
three methods shares the common feature of providing the pro
curing entity with an opportunity to negotiate with suppliers and
contractors with a view to settling upon technical specifications
and contractual terms, they employ different procedures for
selecting a supplier or contractor.

20. Two-stage tendering, in its first stage, provides an oppor
tunity for the procuring entity to solicit various proposals relating
to the technical, quality or other characteristics of the procure
ment as well as to the contractual terms and conditions of its
supply. Upon the conclusion of that first stage, the procuring
entity finalizes the specifications and, on the basis of those speci
fications, in the second stage, conducts a regular tendering pro
ceeding subject to the rules set forth in chapter III of the Model
Law. Request for proposals is a procedure in which the procuring
entity typically approaches a limited number of suppliers or con
tractors and solicits various proposals, negotiates with them as to
possible changes in the substance of their proposals, requests
"best and final offers" from them and then assesses and compares
those best and final offers in accordance with the predisclosed
evaluation criteria, the relative weight and manner of application
of which have. also been predisclosed to the suppliers or contrac
tors. By contrast to two-stage tendering, at no stage in request-for
proposals proceedings does a procuring entity conduct a tendering
proceeding. Competitive negotiation differs from both two-stage
tendering and request for proposals in that it is by its nature a
relatively unstructured method of procurement, for which the
Model Law therefore provides few specific procedures and rules,
beyond those found in the applicable general provisions. The
Model Law also provides, in article 19(2), that competitive nego
tiation may be used in cases of urgency as an alternative to single
source procurement (see comment 4 on article 19).

Restricted tendering

21. For two types of exceptional cases, the Model Law offers
restricted tendering, a method of procurement that differs from
tendering only in that it permits the procuring entity to extend the
invitation to tender to a limited number of suppliers or contrac
tors. These are the case of technically complex or specialized
goods, construction or services available from only a limited
number of suppliers and the case of procurement of such a low
value that economy and efficiency is served by restricting the
number of tenders that would have to be considered by the
procuring entity.

Request-for-quotations, single-source procurement

22. For cases of low-value procurement of standardized goods
or services, the Model Law offers the request-for-quotations
method, which involves a simplified, accelerated procedure fitting
the relatively low value involved. Under this method, which is
sometimes referred to in practice as "shopping", the procuring
entity solicits quotations from a small number of suppliers and
selects the lowest-priced, responsive offer. Lastly, for exceptional
circumstances such as urgency due to catastrophic events and the
availability of goods, construction or services from only one sup
plier or contractor, the Model Law offers single-source procure
ment.

E. Qualifications of suppliers and contractors

23. The Model Law includes provisions designed to ensure that
the suppliers and contractors with whom the procuring entity
contracts are qualified to perform the procurement contracts
awarded to them and that create a procedural climate conducive
to fairness and participation by qualified suppliers and contractors
in procurement proceedings. Article 6, in addition to requiring
that, no matter which method of procurement is utilized, suppliers
and contractors must be qualified in order to enter into a procure
ment contract, specifies the criteria and procedures that the pro
curing entity may use to assess the qualifications of suppliers and
contractors, requires the pre-disclosure to suppliers and contrac
tors of the criteria to be used for the evaluation of their qualifi
cations, and requires the application of the same criteria to all
suppliers or contractors participating in the procurement proceed
ings. While those provisions aim at equal treatment and preven
tion of arbitrariness, the procuring entity is afforded sufficient
flexibility to determine the exact extent to which it is appropriate
to examine qualifications in a given procurement proceeding. In
addition to those basic provisions on qualifications, the Model
Law provides procedures for prequalification of 'suppliers and
contractors at early stages of procurement proceedings, as well as
on reconfirmation at later stages of the qualifications of suppliers
and contractors that had been prequalified.

F. Provisions on international participation
in procurement proceedings

24. In line with the mandate of UNCITRAL to promote inter
national trade, and with the notion underlying the Model Law that
the wider the degree of competition the better the value received
for expenditures from the public purse, the Model Law provides
that, as a general rule, suppliers and contractors are to be permit
ted to participate in procurement proceedings without regard to
nationality and that foreign suppliers and contractors should not
otherwise be subject to discrimination. In the contexts of tender
ing proceedings and the principal method for procurement of
services, that general rule is given effect by a number of proce
dures designed, for example, to ensure that invitations to tender or
to submit proposals and invitations to prequalify are issued in
such a manner that they will reach and be understood by an inter
national audience of suppliers and contractors.

25. At the same time, the Model Law recognizes that enacting
States may wish in some cases to 'restrict foreign participation
with a view in particular to protecting certain vital economic sec
tors of their national industrial capacity against deleterious effects
of unbridled foreign competition. Such restrictions are subject to
the requirement in article 8(1) that the imposition of the restric
tion by the procuring entity should be based only on grounds
specified in the procurement regulations or should be pursuant to
other provisions of law. That requirement is meant to promote
transparency and to prevent arbitrary and excessive resort to re
striction of foreign participation. The reference in article 8 to
exclusions of suppliers or contractors on the basis of nationality
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pursuant to provisions in the procurement regulations or other
provisions of law, supported also by article 3 on the primacy of
international obligations of the enacting State, also permits the
Model Law to take account of cases in which the funds being
used are derived from a bilateral tied-aid arrangement. Such an
arrangement would require that procurement with the funds
should be from suppliers and contractors in the donor country.
Similarly, recognition is thereby given to restrictions on the basis
of nationality that may result, for example, from regional econo
mic integration groupings that accord national treatment to sup
pliers and contractors from other States members of the regional
economic grouping, as well as to restrictions arising from eco
nomic sanctions imposed by the United Nations Security Council.

26. It may be noted that the Model Law provides in article
34(4)(d) and 39(2) for the use of the technique referred to as the
"margin of preference" in favour of local suppliers and contrac
tors. By way of this technique, the Model Law provides the en
acting State with a mechanism for balancing the objectives of
international participation in procurement proceedings and foster
ing national industrial capacity, without resorting to purely do
mestic procurement. The margin of preference permits the pro
curing entity to select the lowest-priced tender or, in the case of
services, the proposal of a local supplier or contractor when the
difference in price between that tender or proposal and the overall
lowest-priced tender or proposal falls within the range of the
margin of preference. It allows the procuring entity to favour local
suppliers and contractors that are capable of approaching interna
tionally competitive prices, and it does so without simply exclud
ing foreign competition. It is important not to allow total insula
tion from foreign competition so as not to perpetuate lower levels
of economy, efficiency and competitiveness of the concerned
sectors of national industry. Accordingly, the margin of prefe
rence could be a preferable means of fostering the competitive
ness of local suppliers and contractors, not only as effective and
economic providers for the procurement needs of the procuring
entity, but also as a source of competitive exports.

27. Aside from cases of domestic procurement that result from
requirements of law referred to above in paragraph 25, in which
the procuring entity may dispense with the special measures in the
Model Law designed to facilitate international participation, the
Model Law also permits the procuring entity engaging in tender
ing proceedings or using the principal method for procurement of
services to forgo those procedures in the case of low-value pro
curement in which there is unlikely to be interest on the part of
foreign suppliers or contractors. At the same time, the Model Law
recognizes that in such cases of low-value procurement the pro
curing entity would not have any legal or economic interest in
precluding the participation of foreign suppliers and contractors,
since a blanket exclusion of foreign suppliers and contractors in
such cases might unnecessarily deprive it of the possibility of
obtaining a better price. It may be noted that for the purposes of
determining what is a low-value procurement contract, the thresh
old level as regards procurement of goods and construction might
be higher than that for procurement of services.

G. Prior-approval requirement for use
of exceptional procedures

28. The Model Law provides that certain important actions and
decisions by the procuring entity, in particular those involving the
use of exceptional procedures (e.g., use of a procurement method
other than tendering for the procurement of goods and construc
tion or, in the case of services, a method other than the principal
method for procurement of services or other than tendering),
should be subject to prior approval by a higher authority. The
advantage of a prior-approval system is that it fosters the detec
tion of errors and problems before certain actions and final deci
sions are taken. In addition, it may provide an added measure of

uniformity in a national, ~rocurement system, particularly where
the enacting State has' an otherwise decentralized procurement
system. However, the prldr-hpproval requirement is presented in
the Model Law as anopfion. This is because a prior-approval
system is not traditionally applied in all countries, in particular
where control over the 'procurement practices is exercised pri
marily through audit.

29. The references in th~ Model Law to approval requirements
leave it up to the enacting State to designate the organ or organs
responsible for issuing the various approvals. The authority exer
cised as well as the organ exercising the approval function may
differ. An approval function may be vested in an organ or autho
rity that is wholly autonomous of the procuring entity (e.g., minis
try of finance or of commerce, or central procurement board) or,
alternatively, it may be vested in a separate supervisory organ of
the procuring entity itself. In the case of procuring entities that are
autonomous of the governmental or administrative structure of the
State, such as some State-owned commercial enterprises, States
may find it preferable for the approval function to be exercised by
an organ or authority that is part of the governmental or admin
istrative apparatus in order to ensure that the public policies
sought to be advanced by the Model Law are given due effect. In
any case, it is important that the organ or authority be able to
exercise its functions impartially and effectively and be sufficient
ly independent of the persons or department involved in the pro
curement proceedings. It may be preferable for the approval func
tion to be exercised by a committee of persons, rather than by one
single person.

H. Review procedures

30. An important safeguard of proper adherence to procurement
rules is that suppliers and contractors have the right to seek review
of actions by the procuring entity in violation of those rules. Such
a review process, which is set forth in chapter VI, helps to make
the Model Law to an important degree self-policing and self
enforcing, since it provides an avenue for review to suppliers and
contractors, who have a natural interest in monitoring compliance
by procuring entities with the provisions of the Model Law.

31. The Model Law recognizes that, because of considerations
relating to the nature and structure of legal systems and systems
of administration, which are closely linked to the question of
review of governmental actions, States might, to one degree or
another, see fit to adapt the articles in chapter VI in line with
those considerations. Because of this special circumstance, the
provisions on review are of a more skeletal nature than other
portions of the Model Law. What is crucial is that, whatever the
exact form of review procedures, an adequate opportunity and
effective procedures for review should be provided. Furthermore,
it is recognized that the articles in the Model Law on review may
be used by the enacting State merely to measure the adequacy of
existing review procedures.

32. As to their content, the provisions establish in the first
place that suppliers and contractors have a right to seek review.
In the first instance, that review is to be sought from the procuring
entity itself, in particular where the procurement contract is yet to
be awarded. That initial step has been included so as to facilitate
economy and efficiency, since in many cases, in particular prior
to the awarding of the procurement contract, the procuring entity
may be quite willing to correct procedural errors, of which it may
even not have been aware. The Model Law also provides for
review by higher administrative organs of Government, where
such a procedure would be consistent with constitutional, admin
istrative and judicial structures. Finally, the Model Law affirms
the right to judicial review, but does not go beyond that to address
matters of judicial-procedure law, which are left to the applicable
national law.
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33. In order to strike a workable balance between, on the one
hand, the need to preserve the rights of suppliers and contractors
and the integrity of the procurement process and, on the other
hand, the need to limit disruption of the procurement process,
chapter VI includes a number of restrictions on the review proce
dures that it establishes. These include: limitation of the right to
review under the Model Law to suppliers and contractors; time
limits for filing of applications for review and for disposition of
cases, including any suspension of the procurement proceedings
that may apply at the level of administrative review; exclusion
from the review procedures of a number of decisions that are left
to the discretion of the procuring entity and that do not directly
involve questions of the fairness of treatment accorded suppliers
and contractors (e.g., selection of a method of procurement; the
limitation of participation in procurement proceedings on the
basis of nationality in accordance with article 8).

I. Record requirement

34. One of the principal mechanisms for promoting adherence
to the procedures set forth in the Model Law and for facilitating
the accountability of the procuring entity to supervisory bodies in
Government. to suppliers and contractors, and to the public at
large is the requirement set forth in article 11 that the procuring
entity maintain a record of the key decisions and actions taken by
the procuring entity during the course of the procurement pro
ceedings. Article 11 provides rules as to which specific actions
and decisions are to be reflected in the record. It also establishes
rules as to which portions of the record are, at least under the
Model Law, to be made available to the general public, and which
portions of the record are to be disclosed only to suppliers and
contractors.

J. Other provisions

35. The Model Law also includes a variety of other provisions
designed to support the objectives and procedures of the Model
Law. These include provisions on: public accessibility of laws
and regulations relating to procurement; form of communications
between the procuring entity and suppliers and contractors; docu
mentary evidence provided by suppliers and contractors con
cerning their qualifications; public notification of procurement
contract awards; mandatory rejection of a tender or offer in case
of improper inducements from suppliers and contractors; manner
of formulating specifications for goods or construction to be
procured; language of documents for solicitation of tenders,
proposals, offers or quotations; procedures to be followed in the
various procurement methods available under the Model Law
(e.g., for tendering proceedings: provision on contents of solici
tation documents; tender securities; opening of tenders; examina
tion, evaluation and comparison of tenders; rejection of all ten
ders; and entry into force of the procurement contract).

K. Proper administrative structure for implementation
of the Model Law

36. The Model Law sets forth only the procedures to be fol
lowed in selecting the supplier or contractor with whom the con
tract will be concluded. The Model Law assumes that the enacting
State has in place, or will put into place, the proper institutional
and bureaucratic structures and human resources necessary to
operate and administer the type of procurement procedures pro
vided for in the Model Law.

37. In addition to designating the organ or authority to perform
the approval function referred to above in paragraphs 28 and 29,
an enacting State may find it desirable to provide for the overall
supervision of and control over procurement to which the Model
Law applies. An enacting State may vest all of those functions in

a single organ or authority (e.g., ministry of finance or of com
merce, or central procurement board), or they may be allocated
~mong two or more organs or authorities. The functions might
mclude, for example, some or all of those mentioned here:

(a) Supervising overall implementation of procurement law
and regulations. This may include, for example, issuance of pro
curement regulations, monitoring implementation of the procure
ment law and regulations, making recommendations for their im
provement, and issuing interpretations of those laws. In some
cases, e.g., in the case of high-value procurement contracts the
?rgan might be empowered to review the procurement prodeed
mgs to ensure that they have conformed to the Model Law and to
the procurement regulations, before the contract can enter into
existence.

(b) Rationalization and standardization ofprocurement and
of procurement practices. This may include, for example, co
ordinating procurement by procuring entities, and preparing
standardized procurement documents, specifications and condi
tions of contract.

(c) Monitoring procurement and the functioning of the pro
curement law and regulations from the standpoint of broader
gov~rnment policies. This may include, for example, examining
the .Impact of procurement on the national economy, rendering
adVIce on the effect of particular procurement on prices and other
economic factors, and verifying that a particular procurement falls
within the programmes and policies of the Government. The or
gan or authority may be charged with issuance of approvals for
particular procurement prior to the commencement of the pro
curement proceedings.

(d) Training ofprocurement officers. The organ or authority
could also be responsible for training the procurement officers
and other civil servants involved in operating the procurement
system.

38. The organ or authority to exercise administrative and over
sight functions in a particular enacting State, and the precise func
tions that the organ or authority is to exercise, will depend, for
example, on the governmental, administrative and legal systems
in the State, which vary widely from country to country. The
system of administrative control over procurement should be
structured with the objectives of economy and efficiency in mind,
since systems that are excessively costly or burdensome either to
the procuring entity or to participants in procurement proceedings,
or that result in undue delays in procurement, will be counterpro
ductive. In addition, excessive control over decision-making by
officials who carry out the procurement proceedings could in
some cases stifle their ability to act effectively.

39. It may be noted that a State enacting the Model Law does
not thereby commit itself to any particular administrative struc
ture; neither does the adoption of such legislation necessarily
commit the enacting State to increased government expenditures.

40. It may be noted that a variety of the institutional, staff
development and training, and policy issues affecting public pro
curement, in particular in developing countries, are discussed in
Improving Public Procurement Systems, Guide No. 23 issued by
the International Trade Centre UNCTAD/GATT (Geneva).

L. Assistance from UNCITRAL secretariat

41. In line with its training and assistance activities, the UNCI
TRAL secretariat may provide technical consultations for Gov
ernments preparing legislation based on the UNCITRAL Model
Law on Procurement of Goods, Construction and Services, as it
may for Governments considering legislation based on other
UNCITRAL model laws, or considering adhesion to one of the
international trade law conventions prepared by UNCITRAL.
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42. Further information concerning the Model Law. as well as
,the Guide, and other model laws and conventions developed by
UNCITRAL, may be obtained from the secretariat at the address
below. The secretariat welcomes comments concerning the Model
Law and the Guide, as well as information concerning enactment
of legislation based on the Model Law.

International Trade Law Branch
Office of Legal Affairs, United Nations

Vienna International Centre, P. O. Box 500
A-1400, Vienna, Austria

Telex: 135612 uno a
Fax: (43-1) 237-485

Phone: (43-1) 21345-4060

11. ARTlCLE-BY-ARTlCLE REMARKS

Preamble

The reason for including in the Model Law a statement of
objectives is to provide guidance in the interpretation and appli
cation of the Model Law. Such a statement of objectives does not
itself create substantive rights or obligations for procuring entities
or for contractors or suppliers. It is recommended that, in States
in which it is not the practice to include preambles, the statement
of objectives should be incorporated in the body of the provisions
of the Law.

Chapter I. General provisions

Article 1. Scope of application

I. The purpose of article I is to delineate the scope of applica
tion of the Model Law. The approach used in the Model Law is
to provide in principle for the coverage of all types of procure
ment, but at the same time to recognize that an enacting State may
wish to exempt certain types of procurement from coverage. The
provision limits exclusions of the Model Law to cases provided
for either by the Law itself or by regulation. This is done so that
exclusions would not be made in a secretive or informal manner.
In order to expand as far as possible the application of the Model
Law, article 1(3) provides for complete or partial application of
the Model Law even to excluded sectors. It may be further noted
that, despite the exclusion in article 1(2)(a) of procurement in
volving national defence or security, it is not the intent of the
Model Law to suggest that an enacting State that was prepared as
a general rule to apply the Model Law to such procurement
should not do so.

2. It is recommended that application of the Model Law be
made as wide as possible. Particular caution should be used in
excluding the application of the Model Law by way of the pro
curement regulations, since such exclusions by means of admi
nistrative rather than legislative action may be seen as negatively
affecting the objectives of the Model Law. Furthermore, the broad
variety of procedures available under the Model Law to deal with
the different types of situations that may arise in procurement
may make it less necessary to exclude the procedures provided in
the Model Law. States excluding the application of the Model
Law by way of procurement regulations should take note of
article 5.

Article 2. Definitions

I. The Model Law is intended to cover primarily procurement
by governmental units and other entities and enterprises within
the public sector. Which exactly those entities are will differ from

State to State due to differences in the allocation of legislative
competence among different levels of Government. Accordingly,
subparagraph (b)(i), defining the term "procuring entity", presents
options as to the levels of Government to be covered. Option I
brings within the scope of the Model Law all governmental de
partments, agencies, organs and other units within the enacting
State, pertaining to the central Government as well as to provin
cial, local or other governmental subdivisions of the enacting
State. This Option would be adopted by non-federal States, and
by federal States that could legislate for their subdivisions. Option
11 would be adopted by States that enact the Model Law only with
respect to organs of the national Government.

2. In subparagraph (b)(ii), the enacting State may extend appli
cation of the Model Law to certain entities or enterprises that are
not considered part of the Government, if it has an interest in
requiring those entities to conduct procurement in accordance
with the Model Law. In deciding which, if any, entities to cover,
the enacting State may consider factors such as the following:

(a) whether the Government provides substantial public
funds to the entity, provides a guarantee or other security to se
cure payment by the entity in connection with its procurement
contract, or otherwise supports the obligations of the procuring
entity under the contract;

(b) whether the entity is managed or controlled by the Gov
ernment or whether the Government participates in the manage
ment or control of the entity;

(c) whether the Government grants to the entity an exclusive
licence, monopoly or quasi-monopoly for the sale of the goods
that the entity sells or the services that it provides;

(d) whether the entity is accountable to the Government or
to the public treasury in respect of the profitability of the entity;

(e) whether an international agreement or other international
obligation of the State applies to procurement engaged in by the
entity;

(f) whether the entity has been created by special legislative
action in order to perform activities in the furtherance of a legally
mandated public purpose and whether the public law applicable to
government contracts applies to procurement contracts entered
into by the entity.

3. Editorial language has been included at the end of the defi
nitions of "goods" and of "services" in subparagraphs (c) and (e)
indicating that a State may wish to refer specifically in those
definitions to categories of items that would be treated as goods
or services, as the case may be, and whose classification might
otherwise be unclear. The intent of this technique is to provide
clarity with respect to what is and what is not to be treated as
"goods" or "services" and it is therefore not meant to be used to
limit the scope of application of the Model Law, which can be
done by way of article I(2)(b). Such an added degree of specifi
city might be considered desirable by the enacting State, in particu
lar in view of the open-ended definition of services. For example,
the enacting state may wish to specify the definition under which
printing would fall, or the classification of other items, such as
real estate, that might be made subject to the procurement law but
whose classification would not be readily apparent.

Article 3. International obligations of this State relating
to procurement [and intergovernmental agreements within

(this State))

I. An enacting State may be subject to international agreements
or obligations with respect to procurement. For example, a
number of States are parties to the GATT Agreement on Govern
ment Procurement, and the members of the European Union are
bound by directives on procurement applicable throughout the
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geographic region. Similarly, the members of regional economic
groupings in other parts of the world may be subject to procure
ment directives applied by their regional groupings. In addition.
many international lending institutions and national development
funding agencies have established guidelines or rules governing
procurement with funds provided by them. In their loan or fund
ing agreements with those institutions and agencies, borrowing or
recipient countries undertake that proceedings for procurement
with those funds will conform to the respective guidelines or
rules. The purpose of subparagraphs (a) and (b) is to provide that
the requirements of the international agreement, or other interna
tional obligation at the intergovernmental level. are to be applied;
but in all other respects the procurement is to be governed by the
Model Law.

2. Optional subparagraph (c) permits a federal State enacting
the Model Law to give precedence over the Model Law to inter
governmental agreements concerning matters covered by the
Model Law concluded between the national Government and one
or more subdivisions of the State, or between any two or more
such subdivisions. Such a clause might be used in enacting States
in which the national Government does not possess the power to
legislate for its subdivisions with respect to matters covered by
the Model Law.

Article 4. Procurement regulations

1. As noted in paragraphs 7 and 12 of section I of the Guide,
the Model Law is a "framework law", setting forth basic legal
rules governing procurement that are intended to be supplemented
by regulations promulgated by the appropriate organ or authority
of the enacting State. The "framework law" technique enables an
enacting State to tailor its detailed rules governing procurement
procedures to its own particular needs and circumstances within
the overall framework established by the Law. Thus, various pro
visions of the Model Law expressly provide for supplementation
by procurement regulations. Furthermore, the enacting State may
decide to supplement other provisions of the Model Law even
though they do not expressly refer to the procurement regulations.
In both cases, the regulations should be consistent with the Model
Law.

2. Examples of procedures for which the elaboration of more
detailed rules in the procurement regulations may be useful in
clude: application of the Model Law to excluded sectors (article
1(2»; prequalification proceedings (article 7(3)(v»; the manner of
publication of the notice of procurement-contract awards (article
14); limitation of the quantity of procurement carried out in cases
of urgency using a procurement method other than tendering (to
the quantity that is required to deal with the urgent circum
stances); details concerning the procedures for soliciting tenders
or applications to prequalify (article 24); requirements relating to
the preparation and submission of tenders (article 27(z); and, in
procurement of services, rules to guard against conflicts of inter
est in a determination to use single-source procurement for
reasons of compatibility with previous services.

3. In some cases failure to issue procurement regulations when
the regulations are referred to in the Model Law may deprive the
procuring entity of authority to take the particular actions in ques
tion. These cases include: limitation of participation in procure
ment proceedings on the ground of nationality (article 8(1»; use
of the request-for-quotations method of procurement. since that
method may be used only below threshold levels set in the pro
curement regulations (article 21); and authority and procedures
for application of a margin of preference in favour of national
suppliers or contractors (article 34(4)(d) and 39(2».

Article 5. Public accessibility of legal texts

1. This article is intended to promote transparency in the laws,
regulations and other legal texts relating to procurement by re
quiring public accessibility to those legal texts. Inclusion of this
article may be considered important not only in States in which
such a requirement is not already found in its existing administra
tive law, but even in States in which such a requirement was
already found in the existing applicable law. In the latter case, the
legislature may consider that a provision in the procurement law
itself would help to focus the attention of both procuring entities
and suppliers and contractors on the requirement of adequate
public disclosure of legal texts concerned with procurement pro
cedures.

2. In many countries there exist official publications in which
laws, regulations and administrative rulings and directives are
routinely published. The texts referred to in the present article
could be published in those publications. Where there do not exist
publications for one or more of those categories of texts, the texts
should be promptly made accessible to the public, including for
eign suppliers and contractors, in another appropriate manner.

Article 6. Qualifications of suppliers and contractors

The function and broad outlines of article 6 have been noted
in paragraph 23 of section I of the Guide. Paragraph (l)(b)(v) of
article 6 refers to disqualification of suppliers and contractors
pursuant to administrative suspension or disbarment proceedings.
Such administrative proceedings-in which alleged wrongdoers
should be given some procedural rights such as an opportunity to
disprove the charges-are commonly used to suspend or disbar
suppliers and contractors found guilty of wrongdoing such as
faulty accounting, default in contractual performance, or fraud. It
may be noted that the Model Law leaves it to the enacting State
to determine the period of time for which a criminal offence of
the type referred to in paragraph (1)(b)(v) should disqualify a
supplier or contractor from being considered for a procurement
contract.

Article 7. Prequalification proceedings

1. Prequalification proceedings are intended to eliminate, early
in the procurement proceedings. suppliers or contractors that are
not suitably qualified to perform the contract. Such a procedure
may be particularly useful for the purchase of complex or high
value goods, construction or services, and may even be advisable
for purchases that are of a relatively low value but involve a very
specialized nature. The reason for this is that the evaluation and
comparison of tenders, proposals and offers in those cases is
much more complicated, costly and time consuming. The use of
prequalification proceedings may narrow down the number of
tenders, proposals or offers that the procuring entity must evaluate
and compare. In addition, competent suppliers and contractors are
sometimes reluctant to participate in procurement proceedings for
high-value contracts, where the cost of preparing the tender, pro
posal or offer may be high, if the competitive field is too large
and where they run the risk of having to compete with unrealistic
tenders. proposals or offers submitted by unqualified or disrepu
table suppliers or contractors.

2. The prequalification procedures set forth in article 7 are
made subject to a number of important safeguards. These safe
guards include the subjugation of prequalification procedures to
the limitations contained in article 6, in particular as to assess
ment of qualifications, and the procedures found in paragraphs (2)
through (7) of article 7. This set of procedural safeguards is in
cluded to ensure that prequalification procedures are conducted
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only on non-discriminatory tenns and conditions that are fully
disclosed to participating suppliers or contractors, and that other
wise ensure at least a required minimum level of transparency and
facilitate ~he exercise by a supplier or contractor that has not been
prequalified of its right to review.

3. The purpose of article 7(8) is to provide for reconfinnation,
at a later stage of the procurement proceedings, of the qualifica
tions of suppliers or contractors that had been prequalified. Such
"post-qualification proceedings" are intended to pennit the pro
curing entity to ascertain whether the qualification infonnation
submitted by a supplier or a contractor at the time of prequalifi
cation remains valid and accurate. The procedural requirements
for post-qualification are designed to safeguard both the interests
of suppliers and contractors in receiving fair treatment and the
interest of the procuring entity in entering into procurement con
tracts only with qualified suppliers and contractors.

Article 8. Participation by suppliers or contractors

As noted in paragraphs 24 to 27 of section I of the Guide,
making provision for international procurement proceedings has
important advantages. Therein is found a description of the gen
eral approach and rationale of the provisions in the Model Law on
international participation of suppliers and contractors in procure
ment proceedings, including the manner in which the general
principle of international participation may be limited to take into
account differing applicable legal obligations and the margin of
preference in favour of local suppliers and contractors.

Article 9. Fonn of communications

I. Article 9 is intended to provide certainty as to the required
fonn of communications between the procuring entity and sup
pliers and contractors provided for under the Model Law. The
essential requirement, subject to other provisions of the Model
Law, is that a communication must be in a form that provides a
record of its content. This approach is designed not to tie commu
nication to the use of paper, taking into account that communica
tions are increasingly carried out through means such as elec
tronic data interchange ("EDI"). In view in particular of the as yet
uneven availability and use of non-traditional means of commu
nication such as EDI, paragraph (3) has been included as a safe
guard against discrimination against or among suppliers and con
tractors on the basis of the fonn of communication that they use.

2. Obviously, article 9 does not purport to answer all the tech
nical and legal questions that may be raised by the use of EDI or
other non-traditional methods of communication in the context of
procurement proceedings, and different areas of the law would
apply to ancillary questions such as the electronic issuance of a
tender security and other matters that are beyond the sphere of
"communications" under the Model Law.

3. In order to permit the procuring entity and suppliers and
contractors to avoid unnecessary delays, paragraph (2) permits
certain specified types of communications to be made on a pre
liminary basis through means, in particular telephone, that do not
leave a record of the content of the communication, provided that
the preliminary communication is immediately followed by a
confinning communication in a fonn that leaves a record of the
content of the confirming communication.

Article 10. Rules concerning documentary evidence
provided by suppliers or contractors

1. In order to facilitate participation by foreign suppliers and
contractors, article 10 bars the imposition of any requirements as

to the legalization of documentary evidence provided by suppliers
and contractors as to their qualifications other than those provided
for in the laws of the enacting State relating to the legalization of
documents of the type in question. The article does not require
that all documents provided by contractors and suppliers are to be
legalized. Rather, it recognizes that States have laws concerning
the legalization of documents and establishes the principle that no
additional fonnalities specific to procurement proceedings should
be imposed.

2. It may be noted that the expression "the laws of this State"
is meant to refer not only to the statutes, but also to the imple
menting regulations as well as to the treaty obligations of the
enacting State. In some States such a general reference to "laws"
would suffice to indicate that all of the above-mentioned sources
of law were being referred to. However, in other States a more
detailed reference to the various sources of law would be warran
ted in order to make it clear that reference was being made not
merely to statutes.

Article 11. Record of procurement proceedings

1. One of the most important ways to promote transparency and
accountability is to include provisions requiring that the procuring
entity maintain a record of the procurement proceedings. A record
summarizes key infonnation concerning the procurement pro
ceedings. It facilitates the exercise of the right of aggrieved sup
pliers and contractors to seek review. That in turn will help to
ensure that the procurement law is, to the extent possible, self
policing and self-enforcing. Furthennore, adequate record re
quirements in the procurement law will facilitate the work of
government bodies exercising an audit or control function and
promote the accountability of procuring entities to the public at
large as regards the disbursement of public funds. The rationale
behind limiting disclosure of infonnation required to be disclosed
under article ll(I)(d) to that which is known to the procuring
entity is that there may be procurement proceedings in which not
all proposals would be fully developed or finalized by the propo
nents, in particular where some of the proposals did not survive
to the final stages of the procurement proceedings. The reference
in this paragraph to "a basis for detennining the price" is meant
to reflect the possibility that in some instances, particularly in
procurement of services, the tenders, proposals, offers or quota
tions would contain a fonnula by which the price could be deter
mined rather than an actual price quotation.

2. An aspect of enacting record requirements is to specify the
extent and the recipients of the disclosure. Setting the parameters
of disclosure involves balancing factors such as: the general de
sirability, from the standpoint of the accountability of procuring
entities, of broad disclosure; the need to provide suppliers and
contractors with information necessary to permit them to assess
their perfonnance in the proceedings and to detect instances in
which there are legitimate grounds for seeking review; and the
need to protect the confidential trade infonnation of suppliers and
contractors. In view of these considerations, article 11 provides
two levels of disclosure. It mandates disclosure to any member of
the general public of the infonnation referred to in article II (1)(a)
and (b)-basic infonnation geared to the accountability of the
procuring entity to the general public. Disclosure of more detailed
infonnation concerning the conduct of the procurement proceed
ings is mandated for the benefit of suppliers and contractors, since
that information is necessary to enable them to monitor their rela
tive perfonnance in the procurement proceedings and to monitor
the conduct of the procuring entity in implementing the require
ments of the Model Law.

3. As mentioned above, among the necessary objectives of dis
closure provisions is to avoid the disclosure of confidential trade
infonnation of suppliers and contractors. That is true in particular
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with respect to what is disclosed concerning the evaluation and
comparison of tenders, proposals, offers and quotations, as exces
sive disclosure of such information may be prejudicial to the legi
timate commercial interests of suppliers and contractors. Accord
ingly, the information referred to in paragraph (l)(e) involves
only a summary of the evaluation and comparison of tenders,
proposals, offers or quotations, while paragraph (3)(b) restricts the
disclosure of more detailed information that exceeds what would
be disclosed in such a summary.

4. The purpose of requiring disclosure to the suppliers or con
tractors at the time when the decision is made to accept a particu
lar tender, proposal or of(er is to give efficacy to the right to
review under article 52. Delaying disclosure until entry into force
of the procurement contract might deprive aggrieved suppliers
and contractors of a meaningful remedy.

5. The limited disclosure scheme in paragraphs (2) and (3) does
not preclude the applicability to certain parts of the record of
other statutes in the enacting State that confer on the public at
large a general right to obtain access to government records.
Disclosure of the information in the record to legislative or par
liamentary oversight bodies may be mandated pursuant to the law
applicable in the enacting State.

Article 12. Rejection of all tenders, proposals,
offers or quotations

1. The purpose of article 12 is to enable the procuring entity to
reject all tenders, proposals, offers or quotations. Inclusion of this
provision is important because a procuring entity may need to do
so for reasons of public interest, such as where there appears to
have been a lack of competition or to have been collusion in the
procurement proceedings, where the procuring entity's need for
the goods, construction or services ceases, or where the procure
ment can no longer take place due to a change in government
policy or a withdrawal of funding. Public law in some countries
may restrict the exercise of this right, e.g., by prohibiting actions
constituting an abuse of discretion or a violation of fundamental
principles of justice.

2. The requirement in paragraph (3) that notice of the rejection
of all tenders, proposals, offers or quotations be given to suppliers
or contractors that submitted them, together with the requirement
in paragraph (1) that the grounds for the rejection be communi
cated upon request to those suppliers or contractors, is designed
to foster transparency and accountability. Paragraph (1) does not
require the procuring entity to justify the grounds that it cites for
the rejection. This approach is based on the premise that the pro
curing entity should be free to abandon the procurement proceed
ings on economic, social or political grounds which it need not
justify. The protection of this power is further buttressed by the
fact that the decision of the procuring entity to reject all tenders,
proposals, offers or quotations is not subject, in accordance with
article 52(2)(d), to the right to review provided by the Model
Law; it is also supported by paragraph (2), which provides that
the procuring entity is to incur no liability towards suppliers or
contractors, such as compensation for their costs of preparing and
submitting tenders, proposals, offers or quotations, solely by vir
tue of its invoking paragraph (1). The potentially harsh effects of
article 12 are mitigated by permitting the procuring entity to reject
all tenders, proposals, offers or quotations only if the right to do
so has been reserved in the solicitation documents.

Article 13. Entry into force of the procurement contract

Article 13 is included because, from the standpoint of trans
parency, it is important for suppliers and contractors to know in
advance the manner of entry into force of the procurement contract.

In the context of tendering, article 36 sets forth detailed rules
applicable to the entry into force of the procurement contract,
which is reflected in paragraph (1). However, no rules on entry
into force of the procurement contract are provided for the other
methods of procurement in view of the varying circumstances that
may surround the use of other procurement methods and the pro
cedurally less detailed treatment of them in the Model Law. It is
expected that, in most instances, entry into force of the procure
ment contract for the other methods of procurement will be deter
mined in accordance with other bodies of law, such as the con
tract or administrative law of the enacting State. In order to ensure
an adequate degree of transparency, however, it is provided for
those other methods that the procuring entity predisclose to the
suppliers and contractors the rules that will be applicable to the
entry into force of the procurement contract.

Article 14. Public notice of procurement contract awards

1. In order to promote transparency in the procurement process,
and the accountability of the procuring entity to the public at large
for its use of public funds, article 14 requires publication of a
notice of award of the procurement contract. This obligation is
separate from the notice of award required to be given pursuant
to article 36(6) to suppliers and contractors that have participated
in tendering proceedings, and independent from the requirement
that information of that nature in the record should be made avail
able to the general public under article 11(2). The Model Law
does not specify the manner of publication of the notice, which is
left to the enacting State and which paragraph (2) suggests may
be dealt with in the procurement regulations.

2. In order to avoid the disproportionately onerous effects that
such a publication requirement might have on the procuring entity
were the notice requirement to apply to all procurement contracts
no matter how low their value, the enacting State is given the
option in paragraph (3) of setting a monetary-value threshold
below which the publication requirement would not apply. How
ever, since the monetary-value threshold might be subject to
periodic changes, for example, due to inflation, it might be pre
ferable to set out the threshold in the procurement regulations, the
amendment of which would presumably be less complicated than
an amendment of the statute.

Article 15. Inducements from suppliers or contractors

1. Article 15 contains an important safeguard against corrup
tion: the requirement of rejection of a tender, proposal, offer or
quotation if the supplier or contractor in question attempts to
improperly influence the procuring entity. A procurement law
cannot be expected to eradicate completely such abusive practi
ces. However, the procedures and safeguards in the Model Law
are designed to promote transparency and objectivity in the pro
curement proceedings and thereby to reduce corruption. In addi
tion, the enacting State should have in place generally an effective
system of sanctions against corruption by government officials,
including employees of procuring entities, and by suppliers and
contractors, which would apply also to the procurement process.

2. To guard against abusive application of article 15, rejection
is made subject to approval, to a record requirement and to a duty
of prompt disclosure to the alleged wrongdoer. The latter is de
signed to permit exercise of the right to review.

Article 16. Rules concerning description of goods,
construction or services

The purpose of including article 16 is to make clear the impor
tance of the principle of clarity, completeness and objectivity in
the description of the goods, construction or services to be
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procured in prequalification documents, solicitation documents and
other documents for solicitation of proposals, offers or quotations.
Descriptions with those characteristics encourage participation by
suppliers and contractors in procurement proceedings, enable sup
pliers and contractors to formulate tenders, proposals, offers and
quotations that meet the needs of the procuring entity, and enable
suppliers and contractors to forecast the risks and costs of their
participation in procurement proceedings and of the performance
of the contracts to be concluded, and thus to offer their most
advantageous prices and other terms and conditions. Furthermore,
properly prepared descriptions in solicitation documents enable
tenders to be evaluated and compared on a common basis, which .
is one of the essential requirements of the tendering method. They
also contribute to transparency and reduce possibilities of errone
ous, arbitrary or abusive actions or decisions by the procuring
entity. Furthermore, application of the rule that specifications
should be written so as not to favour particular contractors or
suppliers will make it more likely that the procurement needs of
the procuring entity may be filled by a greater number of sup
pliers or contractors, thereby facilitating the use of as competitive
a method of procurement as is feasible under the circumstances
and in particular helping to limit abusive resort to single-source
procurement.

Article 17. Language

1. The function of the bracketed language at the end of the
chapeau is to facilitate participation in procurement proceedings
by helping to make the prequalification documents, solicitation
documents and other documents for solicitation of proposals, of
fers or quotations understandable to foreign suppliers and contrac
tors. The reference to a language customarily used in international
trade need not be adopted by an enacting State whose official
language is one customarily used in international trade. SUbpara
graphs (a) and (b) have been incorporated in order to provide the
procuring entity with the flexibility needed to waive application
of the foreign language requirement in cases in which participa
tion is restricted to domestic suppliers or contractors and in cases
in which, while there is no such restriction imposed, foreign sup
pliers or contractors are not expected to be interested in partici
pating.

2. In States in which solicitation documents are issued in more
than one language, it would be advisable to include in the pro
curement law, or in the procurement regulations, a rule to the
effect that a supplier or contractor should be able to base its rights
and obligations on either language version. The procuring entity
might also be called upon to make it clear in the solicitation
documents that both language versions are of equal weight.

Chapter 11. Methods of procurement
and their conditions for use

Article 18. Methods of procurement

1. Article 18 establishes the rule, already discussed in para
graph 14 of section I of the Guide, that, for the procurement of
goods or construction, tendering is the method of procurement to
be used normally, while the principal method for procurement of
services, as set out in chapter IV, is the method to be used nor
mally for procurement of services. For those exceptional cases of
procurement of goods or construction in which tendering, even if
feasible, is not judged by the procuring entity to be the method
most apt to provide the best value, the Model Law provides a
number of other methods of procurement. In the case of services,
the procuring entity may use tendering where it is feasible to
formulate detailed specifications and the nature of the services
allow for tendering (for example, general building management

services); furthermore, it may use one of the other methods of
procurement available under the Model Law if the conditions for
its use are met.

2. Article 18(4) sets forth the requirement that a decision to use
a method of procurement other than tendering in the case of goods
or construction, or, in the case of services, a method of procure
ment other than the principal method for procurement of services,
should be supported in the record by a statement of the grounds
and circumstances underlying that decision. That requirement is
included because the decision to use an exceptional method of
procurement, rather than the method that is normally required
(i.e., tendering for goods or construction, or the principal method
for procurement of services) should not be made secretly or infor
mally.

Article 19. Conditions for use of two-stage tendering,
request for proposals or competitive negotiation

1. As noted in paragraph 18 of section I of the Guide, for the
circumstances specified in article 19(1), the Model Law provides
the enacting State with a choice among three different methods of
procurement other than tendering or the principal method for pro
curement of services-two-stage tendering, request for proposals,
and competitive negotiation. As further noted in paragraph 19 of
section I of the Guide, an enacting State need not necessarily
enact each of the three methods for the common circumstances
referred to in article 19 or even enact more than one of them. An
enacting State might decide not to enact more than one of the
methods in view of the uncertainty likely to be encountered by
procuring entities in trying to discern the most appropriate method
from among two or three similar methods. In deciding which of
the three methods to enact, a decisive criterion for the enacting
State might be that, from the standpoint of transparency, compe
tition and objectivity in the selection process, two-stage tendering
and request for proposals are likely to offer more than competitive
negotiation, with its high degree of flexibility and possibly higher
risk of corruption. At least one of the three methods should be
enacted, since the cases in question might otherwise only be dealt
with through the least competitive of the procurement methods,
single-source procurement.

2. The enacting State also might decide not to extend to pro
curement of services the methods of procurement set forth in
article 19. The rationale behind such a decision could be a deter
mination that the principal method for procurement of services
(chapter IV) already contains procedures that are in many respects
similar to the procedures for the methods of procurement set forth
in article 19.

3. It may be noted that in the cases referred to in article
19(1)(a), in which it is not feasible for the procuring entity to
formulate specifications for the goods or construction or, in the
case of services, to identify their characteristics, the procuring
entity, before deciding to use a method of procurement other than
tendering, might wish to consider whether the specifications could
be prepared with the assistance of consultants.

4. Subparagraphs (b) and (c) of article 22(1) (single-source pro
curement), referring, respectively, to cases of non-catastrophic
and catastrophic urgency, are identical to subparagraphs (a) and
(b) of article 19(2), which permit the use of competitive nego
tiation in such cases of urgency. The purpose of this overlap is to
permit the procuring entity to decide which of the two methods
best suits the circumstances at hand. For both procurement
methods, the urgency cases contemplated are intended to be truly
exceptional, and not merely cases of convenience. In the applica
tion of the Model Law to procurement involving national defence
or national security and in cases of research contracts for the
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procurement of a prototype, the procuring entity is, for similar
reasons, given a choice between the methods of procurement pro
vided for in article 19 and single-source procurement. Thus, an
enacting State may, even if it does not enact competitive negoti
ation for the circumstances referred to in paragraph (1), enact
competitive negotiation for the circumstances referred to in para
graph (2).

Article 20. Conditions for use of restricted ten4ering

1. Article 20 has been included in order to enable the procuring
entity, in exceptional cases, to solicit participation only from a
limited number of suppliers or contractors. Inclusion of this method
in the Model Law is not intended to encourage its use. On the
contrary, strict and narrow conditions for use have been included
for restricted tendering since the unjustified resort to that method
of procurement would impair fundamentally the objectives of the
Model Law.

2. In order to give effect to the purpose of article 20 to limit the
use of restrictive tendering to truly exceptional cases while main
taining the appropriate degree of competition, minimum solicita
tion requirements are set forth in article 47(1) that are tailored
specifically to each of the two types of cases reflected in the
conditions for use in article 20. When resort is made to restricted
tendering on the ground, referred to in article 20(a), of a limited
n~mber of suppliers or contractors being available, all the sup
phers or contractors that could provide the goods, construction or
services are required to be invited to participate; when the ground
is the low value of the procurement contract, the case referred to
in article 20(h), suppliers or contractors should be invited in a
non-discriminatory manner and in a sufficient number to ensure
effective competition.

Article 21. Conditions for use of request for quotations

1. The request-for-quotations method of procurement provides
a method of procurement appropriate for low-value purchases of
standardized goods or services. In such cases, engaging in tender
ing proceedings, which can be costly and time consuming, may
not be justified. Article 21(2), however, strictly limits the use of
this method to procurement of a value below the threshold set in
the procurement regulations. In enacting article 21, it should be
made clear that use of request for quotations is not mandatory for
procurement below the threshold value. It may indeed be advi
sable in certain cases that fall below the threshold to use tendering
or one of the other methods of procurement. This may be the case,
for example, when an initial low-value procurement would have
the long-term consequence of committing the procuring entity to
a particular type of technological system.

2. Paragraph (2) gives added and important effect to the inten
ded limited scope for the use of request for quotations. It does so
by prohibiting the artificial division of packages of goods or ser
vices for the purpose of circumventing the value limit on the use
of request for quotations with a view to avoiding use of the more
competitive methods of procurement, a prohibition that is essen
tial to the objectives of the Model Law.

Article 22. Conditions for use of single-source procurement

1. In view of the non-competitive character of single-source
procurement, its use is strictly limited to the exceptional circum
stances set forth in article 22.

2. Paragraph (2) has been included in order to permit the use of
single-source procurement in cases of serious economic emergen
cy in which such procurement would avert serious harm. A case
of this type may be, for example, where an enterprise employing

most of the labour force in a particular region or city is threatened
with closure unless it obtains a procurement contract.

3. Paragraph (2) contains safeguards to ensure that it does not
give rise to more than a very exceptional use of single-source
procurement. As regards the approval requirement mentioned in
paragraph (2), it may be noted that enacting States that incor
porate the over all approval requirement for the use of single
source procurement might not necessarily have to incorporate the
approval requirement referred to in paragraph (2). At the same
time, however, it would have to be recognized that the decision
to u~e single-source procurement in the economic emergency type
of cIrcumstance referred to would and should ordinarily be taken
at the highest levels of Government.

Chapter Ill. Tendering proceedings

Section 1. SolicitatWn of tenders and of applications
to prequalify

Article 23. Domestic tendering

As pointed out in paragraph 27 of section I of the Guide,
article 23 has been included in order to specify the exceptional
cases in which application of various procedures in the Model
Law to solicit foreign participation in the tendering proceedings
would not be required.

Article 24. Procedures for soliciting tenders
or applications to prequalify

1. In order to promote transparency and competition, article 24
sets forth the minimum publicity procedures to be followed for
soliciting tenders and applications to prequalify from an audience
wide enough to provide an effective level of competition. Includ
ing these procedures in the procurement law enables interested
suppliers and contractors to identify, simply by reading the pro
curement law, publications they may monitor in order to stay
abreast of procurement opportunities in the enacting State. In
view of the objective of the Model Law of fostering participation
in procurement proceedings without regard to nationality and
maximizing competition, article 24(2) requires publication of the
invitations also in a publication of international circulation. One
possible medium of such publication is Development Business,
published by the United Nations Department of Public Informa
tion.

2. The publicity requirements in the Model Law are only mini
mum requirements. The procurement regulations may require
procuring entities to publicize the invitation to tender or the invi
tation to prequalify by additional means that would promote wide
spread awareness by suppliers and contractors of procurement
proceedings. These might include, for example, posting the invi
tation on official notice boards, and circulating it to chambers of
commerce, to foreign trade missions in the country of the procur
ing entity and to trade missions abroad of the country of the
procuring entity.

Article 25. Contents of invitation to tender and
invitation to prequalify

In order to promote efficiency and transparency, article 25
requires that invitations to tender as well as invitations to prequal
ify contain the information required for suppliers or contractors to
be able to ascertain whether the goods, construction or services
being procured are of a type that they can provide and, if so, how
they can participate in the tendering proceedings. The specified
information requirements are only the required minimum so as
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not to preclude the procuring entity from including additional
information that it considers appropriate.

Article 26. Provision of solicitation documents

Solicitation documents are intended to provide suppliers or
contractors with the information they need to prepare their tenders
and to inform them of the rules and procedures according to
which the tendering proceedings will be conducted. Article 26 has
been included in order to ensure that all suppliers or contractors
that have expressed an interest in participating in the tendering·
proceedings and that comply with the procedures set forth by the
procuring entity are provided with solicitation documents. The
purpose of including a provision concerning the price to be
charged for the solicitation documents is to enable the procuring
entity to recover its costs of printing and providing those docu
ments, but to avoid excessively high charges that could inhibit
qualified suppliers or contractors from participating in the tender
ing proceedings.

Article 27. Contents of solicitation documents

1. Article 27 contains a listing of the information required to be
included in the solicitation documents. An indication in the pro
curement law of those requirements is useful to ensure that the
solicitation documents include the information necessary to pro
vide a basis for enabling suppliers and contractors to submit ten
ders that meet the needs of the procuring entity and that the pro
curing entity can compare in an objective and fair manner. Many
of the items listed in article 27 are regulated or dealt with in other
provisions of the Model Law. The enumeration in this article of
items that are required to be in the solicitation documents, includ
ing all items the inclusion of which is expressly provided for
elsewhere in the Model Law, is useful because it enables procur
ing entities to use the article as a "check-list" in preparing the
solicitation documents.

2. One category of items listed in article 27 concerns instruc
tions for preparing and submitting tenders (subparagraphs (a), (i)
through (r), and (t); issues such as the form, and manner of sig
nature, of tenders and the manner of formulation of the tender
price). The purpose of including these provisions is to limit the
possibility that qualified suppliers or contractors would be placed
at a disadvantage or even rejected due to lack of clarity as to how
the tenders should be prepared. Other items in article 27 concern
in particular the manner in which the tenders will be evaluated;
their disclosure is required to achieve transparency and fairness in
the tendering proceedings.

3. The Model Law recognizes that, for procurement actions that
are separable into two or more distinct elements (e.g., the procure
ment of different types of laboratory apparatus; the procurement
of a hydroelectric plant consisting of the construction of a dam
and the supply of a generator), a procuring entity may wish to
permit suppliers or contractors to submit tenders either for the
entirety of the procurement or for one or more portions thereof.
That approach might enable the procuring entity to maximize
economy by procuring either from a single supplier or contractor
or from a combination of them, depending on which approach the
tenders revealed to be more cost effective. Permitting partial ten
ders may also facilitate participation by smaller suppliers or con
tractors, who may have the capacity to submit tenders only for
certain portions of the procurement. Article 27(h) is included to
make the tender evaluation stage as objective, transparent and
efficient as possible, since the procuring entity should not be
permitted to divide the entirety of the procurement into separate
contracts merely as it sees fit after tenders are submitted.

Article 28. Clarifications and modifications
of solicitation documents

1. The purpose of article 28 is to establish procedures for clari
fication and modification of the solicitation documents in a man
ner that will foster efficient, fair and successful conduct of tender
ing proceedings. The right of the procuring entity to modify the
solicitation documents is important in order to enable the procur
ing entity to obtain what is required to meet its needs. Article 28
provides that clarifications, together with the questions that gave
rise to the clarifications, and modifications must be communica
ted by the procuring entity to all suppliers or contractors to whom
the procuring entity provided solicitation documents. It would not
be sufficient to simply permit them to have access to clarifications
upon request since they would have no independent way of find
ing out that a clarification had been made.

2. The rule governing clarifications is meant to ensure that the
procuring entity responds to a timely request for clarification in
time for the clarification to be taken into account in the prepara
tion and submission of tenders. Prompt communication of clarifi
cations and modifications also enables suppliers or contractors to
exercise their right under article 31(3) to modify or withdraw their
tenders prior to the deadline for submission of tenders, unless that
right has been superseded by a stipulation in the solicitation docu
ments. Similarly, minutes of meetings of suppliers or contractors
convened by the procuring entity must be communicated to them
promptly so that those minutes too can be taken into account in
the preparation of tenders.

Section Il. Submission of tenders

Article 29. Language of tenders

Article 29 provides that tenders may be formulated in any
language in which the solicitation documents have been formu
lated or in any other language specified in the solicitation docu
ments. This rule, which is linked to the general language rule in
article 17, has been included in order to facilitate participation by
foreign suppliers and contractors.

Article 30. Submission of tenders

1. An important element in fostering participation and compe
tition is the granting to suppliers and contractors of a sufficient
period of time to prepare their tenders. Article 30 recognizes that
the length of that period of time may vary from case to case,
depending upon a variety of factors such as the complexity of the
procurement, the extent of subcontracting anticipated, and the
time needed for transmitting tenders. Thus, it is left up to the
procuring entity to fix the deadline by which tenders must be
submitted, taking into account the circumstances of the given
procurement. An enacting State may wish to establish in the pro
curement regulations minimum periods of time that the procuring
entity must allow for the submission of tenders.

2. In order to promote competition and fairness, paragraph (2)
requires the procuring entity to extend the deadline in the excep
tional case of late issuance of clarifications or modifications of
the solicitation documents, or of late issuance of minutes of a
meeting of suppliers or contractors. Paragraph (3) permits, but
does not compel, the procuring entity to extend the deadline for
submission of tenders in other cases, i.e., when one or more sup
pliers or contractors are unable to submit their tenders on time due
to any circumstances beyond their control. This is designed to
protect the level of competition when a potentially important ele
ment of that competition would otherwise be precluded from
participation. It may be noted that an extension of the deadline in
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the circumstances referred to in paragraph (2) is required rather
than discretionary, and would thus be subject to the right to re
view. By contrast, an extension under paragraph (3) is, as indi·
cated in paragraph (3), absolutely discretionary and therefore in
tended to be beyond the right to review provided for in article 52.

3. The requirement in paragraph (5)(a) that tenders are to be
submitted in writing is subject to the exception in subparagraph
(b) permitting the use of a form of communication other than
writing, such as electronic data interchange (EDI), provided that
the form used is one that provides a record of the content of the
communication. Additional safeguards are included to protect the
integrity of the procurement proceedings, as well as the particular
interests of the procuring entity and of suppliers and contractors:
that the use of a form other than writing must be permitted by the
solicitation documents; that suppliers and contractors must always
be given the right to submit tenders in writing, an important safe
guard against discrimination in view of the uneven availability of
non-traditional means of communication such as EDI; and that the
alternative form must be one that provides at least a similar
degree of authenticity, security and confidentiality. It may be
further noted that the implementation of paragraph (5) to accom
modate the submission of tenders in non-traditional forms would
necessitate elaboration of special rules and techniques to guard
the confidentiality of tenders and to prevent "opening" of the
tenders prior to the deadline for submission of tenders, and to
deal with other issues that might arise when a tender is submitted
other than in writing (e.g., the form that the tender security would
take).

4. The rule in paragraph (6) prohibiting the consideration of
late tenders is intended to promote economy and efficiency in
procurement and the integrity of and confidence in the procure
ment process. Permitting the consideration of late tenders after the
commencement of the opening might enable suppliers or contrac
tors to learn of the contents of other tenders before submitting
their own tenders. This could lead to higher prices and could
facilitate collusion between suppliers or contractors. It would also
be unfair to the other suppliers or contractors. In addition, it could
interfere with the orderly and efficient process of opening tenders.

Article 31. Period of effectiveness of tenders;
modification and withdrawal of tenders

1. Article 31 has been included to make it clear that the procur
ing entity should stipulate in the solicitation documents the period
of time that tenders are to remain in effect.

2. It is of obvious importance that the length of the period of
effectiveness of tenders should be stipulated in the solicitation
documents, taking into account the circumstances peculiar to the
particular tendering proceeding. It would not be a viable solution
to fix in a procurement law a generally applicable long period of
effectiveness hoping to cover the needs of most if not all tender
ing proceedings. This would be inefficient since for many cases
the period would be longer than necessary. Excessively long pe
riods of effectiveness may result in higher tender prices since
suppliers or contractors would have to include in their prices an
increment to compensate for the costs and risks to which they
would be exposed during such a period (e.g., tied capacity and
inability to tender elsewhere; the risks of higher manufacturing or
construction costs).

3. Paragraph (2)(b) has been included to enable the procuring
entity to deal with delays in the tendering proceedings by request
ing extensions of the tender validity period. The procedure is not
compulsory on suppliers and contractors, so as not to force them
to remain bound to their tenders for unexpectedly long dura
tions-a risk that would discourage suppliers and contractors

from participating or drive up their tender prices. In order to
prolong, where necessary, also the protection afforded by tender
securities, it is provided that a supplier or contractor failing to
obtain a security to cover the extended validity period of the
tender is considered as having refused to extend the validity
period of its tender.

4. Paragraph (3) is an essential companion of the provisions in
article 28 concerning clarifications and modifications of the soli
citation documents. This is because it permits suppliers and con
tractors to respond to clarifications and modifications of solicita
tion documents, or to other circumstances, either by modifying
their tenders, if necessary, or by withdrawing them if they so
choose. Such a rule facilitates participation, while protecting the
interests of the procuring entity by permitting forfeiture of the
tender security for modification or withdrawal following the dead
line for submission of tenders. However, in order to take account
of a contrary approach found in the existing law and practice of
some States, paragraph (3) permits the procuring entity to depart
from the general rule and to impose forfeiture of the tender secu
rity for modifications and withdrawals prior to the deadline for
submission of tenders, but only if so stipulated in the solicitation
documents. (See also the remarks under article 46.)

Article 32. Tender securities

1. The procuring entity may suffer losses if suppliers or con
tractors withdraw tenders or if a procurement contract with the
supplier or contractor whose tender had been accepted is not
concluded due to the fault of that supplier or contractor (e.g., the
costs of new procurement proceedings and losses due to delays in
procurement). Article 32 authorizes the procuring entity to require
the suppliers or contractors participating in the tendering proceed
ings to post a tender security so as to cover such losses and to
discourage them from defaulting. Procuring entities are not re
quired to impose tender security requirements in all tendering
proceedings. Tender securities are usually important when the
procurement is of high-value goods or construction. In the pro
curement of low-value items, though it may be of importance to
require a tender security in some cases, the risks faced by the
procuring entity and its potential losses are generally low, and the
cost of providing a tender security-which will normally be re
flected in the contract price-will be less justified.

2. Safeguards have been included to ensure that a tender
security requirement is only imposed fairly and for the intended
purpose. That purpose is to secure the obligation of suppliers or
contractors to enter into a procurement contract on the basis of the
tenders they have submitted and to post a security for perform
ance of the procurement contract, if required to do so.

3. Paragraph (l)(c) has been included to remove unnecessary
obstacles to the participation of foreign suppliers and contractors
that could arise if they were restricted to providing securities
issued by institutions in the enacting State. However, there is
optional language at the end of paragraph (l)(c) providing flexi
bility on this point for procuring entities in States in which accept
ance of tender securities not issued in the enacting State would be
a violation of law.

4. The reference to confirmation of the tender security is in
tended to take account of the practice in some States of requiring
local confirmation of a tender security issued abroad. The refe
rence, however, is not intended to encourage such a practice, in
particular since the requirement of local confirmation could con
stitute an obstacle to participation by foreign suppliers and con
tractors in tendering proceedings (e.g., difficulties in obtaining the
local confirmation prior to the deadline for submission of tenders
and added costs for foreign suppliers and contractors).
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5. Paragraph (2) has been included in order to provide clarity
and certainty as to the point of time after which the procuring
entity may not make a claim under the tender security. While the
retention by the beneficiary of a guarantee instrument beyond the
expiry date of the guarantee should not be regarded as extending
the validity period of the guarantee, the requirement that the se
curity be returned is of particular importance in the case of a
security in the form of a deposit of cash or in some other similar
form. The clarification is also useful since there remain some
national laws in which, contrary to what is generally expected, a
demand for payment is timely even though made after the expiry
of the security, as long as the contingency covered by the security
occurred prior to the expiry. As does article 31(3), paragraph
(2)(d) reflects that the procuring entity may avail itself, by way of
a stipulation in the solicitation documents, of an exception to the
general rule that withdrawal or modification of a tender prior to
the deadline for submission of tenders is not subject to forfeiture
of the tender security.

Section Ill. Evaluation and comparison of tenders

Article 33. Opening of tenders

1. The rule in paragraph (1) is intended to prevent time gaps
between the deadline for submission of tenders and the opening of
tenders. Such gaps may create opportunities for misconduct (e.g.,
disclosure of the contents of tenders prior to the designated open
ing time) and deprive suppliers and contractors of an opportunity
to minimize that risk by submitting a tender at the last minute,
immediately prior to the opening of tenders.

2. Paragraph (2) sets forth the rule that the procuring entity
must permit all suppliers or contractors that have submitted ten
ders, or their representatives, to be present at the opening of ten
ders. This rule contributes to transparency of the tendering pro
ceedings. It enables suppliers and contractors to observe that the
procurement laws and regulations are being complied with and
helps to promote confidence that decisions will not be taken on an
arbitrary or improper basis. For similar reasons, paragraph (3)
requires that at such an opening the names of suppliers or contrac
tors that have submitted tenders, as well as the prices of their
tenders, are to be announced to those present. With the same
objectives in view, provision is also made for the communication
of that information to participating suppliers or contractors that
were not present or represented at the opening of tenders.

Article 34. Examination, evaluation and
comparison of tenders

1. The purpose of paragraph (1) is to enable the procuring en
tity to seek from suppliers or contractors clarifications of their
tenders in order to assist in the examination, evaluation and com
parison of tenders, while making it clear that this should not
involve changes in the substance of tenders. Paragraph (l)(b),
which refers to the correction of purely arithmetical errors, is not
intended to refer to abnormally low tender prices that are suspec
ted to result from misunderstandings or to other errors not appa
rent on the face of the tender. Enactment of the related notice
requirement is important since, in paragraph (3)(b), provision is
made for the mandatory rejection of the tender if the correction is
not accepted.

2. Paragraph (2) sets forth the rule to be followed in determin
ing whether tenders are responsive and permits a tender to be
regarded as responsive even if it contains minor deviations. Per
mitting the procuring entity to consider tenders with minor devi
ations promotes participation and competition in tendering pro
ceedings. Quantification of such minor deviations is required so

that tenders may be compared objectively in a way that reflects
positively on tenders that do comply to a full degree.

3. Although ascertaining the successful tender on the basis of
the tender price alone provides the greatest objectivity and pre
dictability, in some tendering proceedings the procuring entity
may wish to select a tender not purely on the basis of the price
factor. Accordingly, the Model Law enables the procuring entity
to select the "lowest evaluated tender", Le., one that is selected on
the basis of criteria in addition to price. Paragraph (4)(c)(ii) and
(iii) list such criteria. The criteria in paragraph (4)(c)(iii) related
to economic-development objectives have been included because,
in some countries, particularly developing countries and countries
whose economies are in transition, it is important for procuring
entities to be able to take into account criteria that permit the
evaluation and comparison of tenders in the context of economic
development objectives. It is envisaged in the Model Law that
some enacting States may wish to list additional such criteria.
However, caution is advisable in expanding the list of non-price
criteria set forth in paragraph (4)(c)(iii) in view of the risk that
such other criteria may pose to the objectives of good procure
ment practice. Criteria of this type are sometimes less objective
and more discretionary than those referred to in paragraph
(4)(c)(i) and (ii), and therefore their use in evaluating and com
paring tenders could impair competition and economy in procure
ment, and reduce confidence in the procurement process.

4. Requiring that the non-price criteria should be objective and
quantifiable to the extent practicable, and that they be given a
relative weight in the evaluation procedure or be expressed in
monetary terms, is aimed at enabling tenders to be evaluated
objectively and compared on a common basis. This reduces the
scope for discretionary or arbitrary decisions. The enacting State
may wish to spell out in the procurement regulations how such
factors are to be formulated and applied. One possible method is
to quantify in monetary terms the various aspects of each tender
in relation to the criteria set forth in the solicitation documents
and to combine that quantification with the tender price. The ten
der resulting in the lowest evaluated price would be regarded as
the successful tender. Another method may be to assign relative
weightings (e.g., "coefficients" or "merit points") to the various
aspects of each tender in relation to the criteria set forth in the
solicitation documents. The tender with the most favourable ag
gregate weighting would be the lowest evaluated tender.

5. Paragraph (4)(d) permits a procuring entity to grant a margin
of preference to domestic tenders, but makes its availability con
tingent upon rules for calculation to be set forth in the procure
ment regulations. (See paragraph 26 of section I of the Guide
concerning the reasons for using a margin of preference as a
technique for achieving national economic objectives while still
preserving competition.) It should be noted, however, that States
that are parties to the GATT Agreement on Government Procure
ment and member States of regional economic integration group
ings such as the European Union may be restricted in their ability
to accord such preferential treatment. In order to promote trans
parency, resort to the margin of preference may be made only if
authorized by the procurement regulations and approved by the
approving authority. Furthermore, the use of the margin of prefe
rence is required to be predisclosed in the solicitation documents
and reflected in the record of the procurement proceedings.

6. The envisaged procurement regulations setting forth rules
concerning the calculation and application of a margin of prefe
rence could also establish criteria for qualifying as a "domestic"
contractor or supplier and for qualifying goods as "domestically
produced" (e.g., that they contain a minimum domestic content or
value added) and fix the amount of the margin of preference,
which might be different for goods and for construction. As to the
mechanics of applying the margin of preference, this may be
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done, for example, by deducting from the tender prices of all
tenders import duties and taxes levied in connection with the
supply of the goods or construction, and adding to the resulting
tender prices, other than those that are to benefit from the margin
of preference, the amount of the margin of preference or the ac
tual import duty, whichever is less.

7. The rule in paragraph (5) on conversion of tender prices to
a single currency for the purposes of comparison and evaluation
of tenders is included to promote accuracy and objectivity in the
decision of the procuring entity (see article 27(s).

8. Paragraph (6) has been included in order to enable procuring
entities to require the supplier or contractor submitting the suc
cessful tender to reconfirm its qualifications. This may be of
particular utility in procurement proceedings of a long duration, in
which the procuring entity may wish to verify whether qualifica
tion information submitted at an earlier stage remains valid. Use
of reconfirmation is left discretionary since the need for it de
pends on the circumstances of each tendering proceeding. In order
to make the reconfirmation procedure effective and transparent,
paragraph (7) mandates the rejection of a tender upon failure of
the supplier or contractor to reconfirm and establishes the proce
dures to be followed by the procuring entity to select a successful
tender in such a case.

Article 35. Prohibition of negotiations with
suppliers or contractors

Article 35 contains a clear prohibition against negotiations
between the procuring entity and a supplier or contractor concern
ing a tender submitted by the supplier or contractor. This rule has
been included because such negotiations might result in an "auc
tion", in which a tender offered by one supplier or contractor is
used to apply pressure on another supplier or contractor to offer
a lower price or an otherwise more favourable tender. Many sup
pliers and contractors refrain from participating in tendering pro
ceedings where such techniques are used or, if they do participate,
they raise their tender prices in anticipation of the negotiations.

Article 36. Acceptance of tender and entry into force
of procurement contract

1. The purpose of paragraph (I) is to state clearly the rule that
the tender ascertained to be the successful one pursuant to article
34(4)(b) is to be accepted and that notice of the acceptance is to
be given promptly to the supplier or contractor that submitted the
tender. Absent the provision in paragraph (4) on entry into force
of the procurement contract, the entry into force of the procure
ment contract would be governed by general legal rules, which in
many cases might not provide solutions appropriate for the pro
curement context.

2. The Model Law provides for different methods of entry into
force of the procurement contract in the context of tendering pro
ceedings, in recognition that enacting States may differ as to the
preferred method and that, even within a single enacting State,
different entry-into-force methods may be employed in different
circumstances. Depending upon its preferences and traditions, an
enacting State may wish to incorporate one or more of these
methods.

3. Under one method (set forth in paragraph (4», absent a con
trary indication in the solicitation documents, the procurement
contract enters into force upon dispatch of the notice of accept
ance to the supplier or contractor that submitted the successful
tender. The second method (set forth in paragraph (2», ties the
entry into force of the procurement contract to the signature by
the supplier or contractor submitting the successful tender of a
written procurement contract conforming to the tender. Paragraph

(2) containS an optional reference to "the requesting ministry" as
a signatory to the procurement contract in order to take into ac
count that in some States the procurement contract is signed on
behalf of the Government by the ministry for whose use the
goods, construction or services were destined, but which did not
itself conduct the procurement proceedings nor act as the procur
ing entity within the meaning of the Model Law. In States with
such a procurement practice, procurement proceedings may be
conducted by a central entity such as a central procurement or
tendering board.

4. A third method of entry into force (set forth in paragraph
(3», provides for entry into force upon approval of the procure
ment contract by a higher authority. In States in which this pro
vision is enacted, further details may be provided in the procure
ment regulations as to the type of circumstances in which the
approval would be required (e.g., only for procurement contracts
above a specified value). The reference in paragraph (3) to stipu
lation of the approval requirement in the solicitation documents is
included to give a clear statement of the role of the solicitation
documents in giving notice to suppliers or contractors of formali
ties required for entry into force of the procurement contract. The
requirement that the solicitation documents disclose the estimated
period of time required to obtain the approval and the provision
that a failure to obtain the approval within the estimated time
should not be deemed to extend the validity period of the success
ful tender or of any tender security are designed to establish a
balance taking into account the rights and obligations of suppliers
and contractors. They are designed in particular to exclude the
possibility that a selected supplier or contractor would remain
committed to the procuring entity for a potentially indefinite
period of time with no assurance of the eventual entry into force
of the procurement contract.

5. The rationale behind linking entry into force of the procure
ment contract to dispatch rather than to receipt of the notice of
acceptance is that the former approach is more appropriate to the
particular circumstances of tendering proceedings. In order to
bind the supplier or contractor to a procurement contract, includ
ing to obligate it to sign any written procurement contract, the
procuring entity has to give notice of acceptance while the tender
is in force. Under the "receipt" approach, if the notice was
properly transmitted. but the transmission was delayed, lost or
misdirected owing to no fault of the procuring entity, so that the
notice was not received before the expiry of the period of effec
tiveness of the tender, the procuring entity would lose its right to
bind the supplier or contractor. Under the "dispatch" approach,
that right of the procuring entity is preserved. In the event of a
delay, loss or misdirection of the notice, the supplier or contractor
might not learn before the expiration of the validity period of its
tender that the tender had been accepted; but in most cases that
consequence would be less severe than the loss of the right of the
procuring entity to bind the supplier or contractor.

6. In order to promote the objectives of good procurement prac
tice, paragraph (5) makes it clear that, in the event that the sup
plier or contractor whose tender the procuring entity has selected
fails to sign a procurement contract in accordance with paragraph
(2), the selection of another tender from among the remaining
tenders must be in accordance with the provisions normally appli
cable to the selection of tenders, subject to the right of the pro
curing entity to reject all tenders.

Chapter IV. Principal method for
procurement of services

This chapter presents the procurement method normally to be
used in procurement of services. Since, as noted in paragraph 11
of section I of the Guide, the main difference between procure
ment of goods and construction and procurement of services is in
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the evaluation and selection process, the features of chapter IV
that differ most markedly from tendering are to be found in arti
cles 42, 43 and 44 on the selection procedures. Otherwise, the
articles in this chapter, for example on solicitation of proposals
and on contents of the request for proposals, generally parallel
provisions on analogous points in chapter Ill, on tendering pro
ceedings. This is because tendering and the principal method for
procurement of services are the methods to be used in the bulk of
procurement and, as such, are designed to maximize economy and
efficiency in procurement and promote the other objectives set
forth in the Preamble.

Article 37. Notice of solicitation of proposals

1. In line with the objective of the Model Law of fostering
competition in procurement, and since the principal method for
procurement of services is the one typically to be used, article 37
is aimed at ensuring that as many suppliers and contractors as
possible get the opportunity to become aware of the procurement
proceedings and to express their interest in participating. As is the
case also in tendering proceedings, this is achieved by providing
that the notice seeking expressions of interest should be publi
cized widely.

2. However, recogmzmg that in certain instances generally
parallel to those reflected in the conditions for use of restricted
tendering (article 20), the requirement of open solicitation might
be unwarranted or might defeat the objectives of economy and
efficiency, paragraph (3) sets out those cases where the procuring
entity may engage in direct solicitation. The enacting State may
wish to establish in the procurement regulations the value
threshold below which procuring entities need not, in accordance
with paragraphs (2) and (3) of the article, resort to open solicita
tion. The level at which the threshold would be set for services
might be lower than the level at which it would be set for goods
and construction. In deciding to engage in direct solicitation, the
procuring entity should give consideration as to whether it will
reject any unsolicited proposals or as to the manner in which it
would consider any such proposals.

Article 38. Contents of requests for proposals for services

1. Article 38 contains a list of the minimum information that
should be contained in the request for proposals in order to assist
the suppliers or contractors in preparing their proposals and to
enable the procuring entity to compare the proposals on an equal
basis. In view of the predominant role of the principal method for
procurement of services, article 38 is largely parallel in level of
detail and in substance to the provisions on the required contents
of solicitation documents in tendering proceedings (article 27).

2. Paragraphs (g) and (h) reflect the fact that, in many instances
of procurement of services, the full nature and characteristics of
the services to be procured might not be known to the procuring
entity. Since, as discussed in paragraph 11 of section I of the
Guide, the proposal price might not always be a relevant criterion
in the procurement of services, paragraphs (j) and (k) are only
applicable if price is a relevant criterion in the selection process.

Article 39. Criteria for the evaluation of proposals

1. Article 39 sets out the permissible range of criteria that the
procuring entity may apply in evaluating the proposals. As is the
case elsewhere in the Model Law where such types of criteria are
listed, for example, article 48(3), the procuring entity is not re
quired necessarily to apply each of the criteria in every instance
of procurement. In the interests of transparency, however, the
procuring entity is to apply the same criteria to all proposals in a

given procurement proceeding and it is precluded from applying
criteria that have not been predisclosed to the suppliers or con
tractors in the request for proposals.

2. In reflecting the importance of the skill and expertise of the
suppliers and contractors in the bulk of the cases of procurement
of services, paragraph (l)(a) lists as one of the criteria the qual
ifications and abilities of the personnel who will be involved in
providing the services. This criterion would be particularly rele
vant in the procurement of those services that require a high de
gree of personal skill and knowledge on the part of the service
providers, for example, in an engineering consultancy contract.
By establishing the effectiveness of the proposal in meeting the
needs of the procuring entity as one of the possible criteria, para
graph (l)(b) enables the procuring entity to disregard a proposal
that has been inflated with regard to technical and quality aspects
beyond what is required by the procuring entity in an attempt to
obtain a high ranking in the selection process, thereby artificially
attempting to put the procuring entity in the position of having to
negotiate with the proponent of the inflated proposal.

3. Paragraphs (l)(d) and (e), and (2), are similar to provisions
applicable to tendering by way of article 34(4)(c)(iii) and (iv), and
(d). The comments in the Guide on those provisions in the context
of tendering (see paragraphs 3-6 of the comments on article 34)
are therefore relevant to article 39.

,
Article 40. Clarification and modification of requests

for proposals

Article 40 mirrors the provisions of article 28 on the analogous
matter in the context of tendering and the comments in the Guide
on article 28 are thus relevant to article 40.

Article 41. Choice of selection procedure

1. In articles 42, 43 and 44, three procedures for selecting the
successful proposal are provided so as to enable the procuring
entity, within the context of a proceeding under chapter IV, to
utilize a procedure that best suits the particular requirements and
circumstances of each given case. The choice of a particular
selection procedure is largely dependent on the type of service
being procured and the main factors that will be taken into ac
count in the selection process, in particular, whether the procuring
entity wishes to hold negotiations with suppliers and contractors,
and if so, at which stage in the selection process. For example, if
the services to be procured are of fairly standard nature where no
great personal skill and expertise is required, the procuring entity
may wish to resort to the selection procedure under article 42,
which is more price oriented and which, like tendering, does not
involve negotiations. On the other hand, in particular for services
of a complex nature in which the personal skill and expertise of
the supplier or contractor are crucial considerations, the procuring
entity may wish to resort to one of the procedures in articles 43
or 44, since they permit greater emphasis to be placed on those
selection criteria and provide for negotiation.

2. Paragraph (3) makes allowance for the use of an external and
impartial panel of experts in the selection process, a procedure
that is sometimes used by procuring entities, particularly in the
adjudication of design contests or in procurement of services with
a high artistic or aesthetic content. Enacting States using such
panels may wish to provide further rules in the procurement regu
lations, with regard, for example, to any distinctions that would
have to be drawn between panels whose role was merely ad
visory, panels whose role was limited to the aesthetic and artistic
aspects of the proposals and panels empowered to make decisions
that would bind the procuring entity.
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As mentioned above, the procedure provided for under this
article may be more compatible with the procurement of services
that are of a relatively non-complex nature where the price rather
than the personal skill and expertise of the suppliers or contractors
is the dominant consideration and the procuring entity does not
wish to negotiate. However, to ensure that the suppliers and con
tractors possess sufficient competence and expertise to perform
the procurement contract, the Model Law provides that the pro
curing entity should establish a threshold level by which to mea
sure the non-price aspects of the proposals. If this threshold is set
at a sufficiently high level, then all the suppliers or contractors
whose proposals attain a rating at or above the threshold can in all
probability provide the services at a more or less equivalent level
of competence. This allows the procuring entity to be more secure
in selecting the winning proposal on the basis of price alone in
accordance with paragraph (2)(a), or, in accordance with para
graph (2)(b), on the basis of the best combined evaluation of price
and non-price aspects.

Article 43. Selection procedure with simultaneous negotiations

Article 43 sets forth a selection procedure that is akin to the
evaluation procedures for the request for proposals method under
article 48. It is therefore best suited in those circumstances where
the procuring entity seeks various proposals on how best to meet
its procurement needs. By allowing for early negotiations with all
suppliers or contractors, the procuring entity is able to clarify
better what its needs are, which can be taken into account by
suppliers or contractors when preparing their "best and final
offers". Paragraph (3) has been included in order to ensure that
the price of the proposal is not given undue weight in the evalu
ation process to the detriment of the evaluation of the technical
and other aspects of the proposal, including the evaluation of
the competence of those who will be involved in providing the
services.

Article 44. Selection procedure with consecutive negotiations

A third procedure for selecting the successful proposal, one
that also involves negotiations, and which traditionally has been
widely used in particular in procurement of intellectual services,
is set forth in article 44. In this procedure, the procuring entity
sets a threshold on the basis of the quality and technical aspects
of the proposals, and then ranks those proposals that are rated
above the threshold, ensuring that the suppliers or contractors
with whom it will negotiate are capable of providing the services
required. The procuring entity then holds negotiations with those
suppliers or contractors, one at a time, starting with the supplier
or contractor that was ranked highest, proceeding on the basis of
their ranking until it concludes a procurement contract with one
of them. These negotiations are aimed at ensuring that the procur
ing entity obtains a fair and reasonable price for the services to be
provided. The rationale for not providing the procuring entity
with the ability to reopen negotiations with suppliers or contrac
tors with whom it had already terminated negotiations is to avoid
open-ended negotiations which could lead to abuse and cause
unnecessary delay. However, although this has the benefit of
imposing a measure of discipline in the procurement, it denies the
procuring entity the opportunity to reconsider a proposal that
subsequent negotiations with suppliers or contractors at a later
stage would show to have been more favourable. Nevertheless,
the procuring entity may find such a negotiation procedure, al
though it does not emphasize price competition, appealing in
some cases, such as the procurement of architectural and engi
neering services where considerations of technical quality are
particularly important.

Article 45 is included because, in order to prevent abuse of the
selection procedures and to promote confidence in the procure
ment process, it is important that confidentiality be observed by
all parties, especially where negotiations are involved. Such con
fidentiality is important in particular to protect any trade or other
information that suppliers or contractors might include in their
proposals and that they would not wish to be made known to their
competitors.

Chapter V. Procedures for alternative methods
of procurement

I. Articles 46-51 present procedures to be used for the methods
of procurement other than tendering or other than the principal
method for procurement of services. As noted in paragraphs 18
and 19 of section I of the Guide, as· well as in comment 1 on
article 19, there is an overlap in the conditions for use of two
stage tendering, request for proposals and competitive negotia
tion, and enacting States might not wish to enact in their procure
ment laws each of those three methods. The decision as to which
of those methods to enact will therefore determine which of
articles 46 (procedures for two-stage tendering), 48 (procedures
for request for proposals) and 49 (procedures for competitive
negotiation) will be retained.

2. With respect to request for proposals, competitive negotia
tion, request for quotations and single-source procurement, chap
ter V does not provide as full a procedural framework as chapter
III does with respect to tendering proceedings (as well as two
stage tendering and restricted tendering), and as chapter IV does
with respect to the principal method for procurement of services.
This is mainly because the methods of procurement in chapter V
involve more procedural flexibility than do tendering or the prin
cipal method of procurement of services. Some of the questions
that for tendering, as well as for two-stage tendering and restricted
tendering, are answered definitively in the Model Law (e.g., entry
into force of the procurement contract) may be answered for those
other methods of procurement in other bodies of the applicable
law, which procuring entities will generally want to be the law of
the State of the procuring entity. Where the applicable law is the
United Nations Convention on Contracts for the International Sale
of Goods, matters such as the formation of contract will be sub
ject to the internationally uniform rules contained in the Conven
tion. An enacting State may consider it useful to incorporate into
the procurement law some of those solutions from other bodies of
applicable law, as well as to supplement chapter V with rules in
the procurement regulations. It should also be noted that chapters
I and VI are generally applicable to all the methods of procure
ment.

Article 46. Two-stage tendering

The rationale behind the two-stage procedure used in this
method of procurement is to combine two elements: the flexibility
afforded to the procuring entity in the first stage by the ability to
negotiate with suppliers or contractors in order to arrive at a final
set of specifications for what is to be procured, and, in the second
stage, the high degree of objectivity and competition provided by
tendering proceedings under chapter Ill. The general thrust of the
provisions of article 46, which establish the specific procedures
that distinguish two-stage tendering from ordinary tendering pro
ceedings, has been noted in paragraph 20 of section I of the

----Guide. They include the requirement in paragraph (4) that the
procuring entity should notify all suppliers or contractors re';ll~in

ing for the second stage of any changes made to the ongmal
specifications and should permit suppliers or contractors to forgo
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submitting a final tender without forfeiture of any tender security
that may have been required for entry into the first stage. The
latter provision is necessary to make the two-stage procedure
hospitable to participation by suppliers or contractors since, upon
the deadline for submission of tenders in the first stage, the sup
pliers or contractors cannot be expected to know what the speci
fications will be for the second stage.

Article 47. Restricted tendering

1. As noted in comment 2 on article 20, article 47 sets forth
solicitation requirements designed to ensure that, in the case of
resort to restricted tendering on the grounds referred to in article
20(a), tenders are solicited from all suppliers or contractors from
whom the goods, construction or services to be procured are
available, and, in the case of resort to restricted tendering on the
grounds referred to in article 20(b), from a sufficient number of
suppliers or contractors to ensure effective competition. Incor
poration of those solicitation requirements is an important safe
guard to ensure that the use of restricted tendering does not
subvert the objective of the Model Law of promoting competition.

2. Paragraph (2) promotes transparency and accountability as
regards the decision to use restricted tendering by requiring pub
lication of a notice of the restricted tendering in a publication to
be specified by the enacting State in its procurement law. Also
relevant in this regard is the generally applicable rule in article
18(4) that the procuring entity include in the record of pro
curement proceedings a statement of the grounds and circum
stances relied upon to justify the selection of one of the alternative
methods of procurement provided for under chapter V.

3. The function of paragraph (3) is to provide that, beyond the
specific procedures set forth in paragraphs (1) and (2), the proce
dures to be applied in restricted tendering are those normally
applied to tendering proceedings, with·the exception of article 24.

Article 48. Request for proposals

I. While request for proposals is a method in which the pro
curing entity typically solicits proposals from a limited number of
suppliers or contractors, article 48 contains provisions designed to
ensure that a sufficient number of suppliers or contractors have an
opportunity to express their interest in participating in the pro
ceedings and that a sufficient number actually do participate so as
to foster adequate competition. In that regard, paragraph (1) re
quires the procuring entity to solicit proposals from as many sup
pliers or contractors as practicable, but from a minimum of three
if possible. The companion provision in paragraph (2) is designed
to potentially widen participation by requiring the procuring en
tity, unless this is not desirable on the g~ounds ?f eco~omy ~nd
efficiency, to publish in a publication of mternatiOnal circulation
a notice seeking expressions of interest in participating in the
request-for-proposals proceedings. In order to protect the procure
ment proceedings from inordinate delays that might result if the
procuring entity were obligated to admit. all.suppliers or ~ontrac

tors that responded to such a notice, publicatiOn of the notice does
not confer any rights on suppliers or contractors.

2. The procurement regulations may set forth further rules for
the procuring entity in this type of a notice procedure. For exam
ple, the practice in some countries is that a request for proposals
is sent as a general rule to all suppliers or contractors that respond
to the notice, unless the procuring entity decides that it wishes to
send the request for proposals only to a limited number of su~

pliers or contractors. The rationale behind such an appr?ach IS
that those suppliers or contractors that expressed an mterest
should be given an opportunity to submit proposals and that the
number asked to submit proposals should be limited only when

important administrative reasons can be established. A counter
vailing consideration is that, while the wider notification proce
dure should not be foregone casually, such a procedure might
create an extra burden for the procuring entity at a time when it
is already busy.

3. The remainder of article 48 sets forth the essential elements
of request-for-proposals proceedings as regards the evaluation and
comparison of proposals and the selection of the winning propo
sal. They are designed to maximize transparency and fairness in
competition, and objectivity in the comparison and evaluation of
proposals.

4. The relative managerial and technical competence of the
supplier or contractor is included in paragraph 3(a) as a possible
evaluation factor since the procuring entity might feel more, or
less, confident in the ability of one particular supplier or contrac
tor than in that of another to implement the proposal. This provi
sion should be distinguished from the authority granted to the
procuring entity by virtue of article 6 not to evaluate or pursue the
proposals of suppliers or contractors deemed unreliable or incom
petent.

5. The "best and final offer" procedure required by paragraph
(8) is intended to maximize competition and transparency by pro
viding for a culminating date by which suppliers or contractors
are to make their best and final offers. That procedure puts an end
to the negotiations and freezes all the specifications and contract
terms offered by suppliers and contractors so as to restrict the
undesirable situation in which the procuring entity uses the price
offer made by one supplier or contractor to pressure another sup
plier or contractor to lower its price. Otherwise, in anticipation of
such pressure, suppliers or contractors may be led to raise their
initial prices.

Article 49. Competitive negotiation

1. Article 49 is a relatively short provision since, subject to the
applicable general provisions and rules set forth in the Model Law
and in the procurement regulations, and subject to any rules of
other bodies of applicable law, the procuring entity may organize
and conduct the negotiations as it sees fit. Those rules that are set
forth in the present article are intended to allow that freedom to
the procuring entity while attempting to foster competition in the
proceedings and objectivity in the selection and evaluation P!O
cess, in particular by providing in paragraph (4) that the procunng
entity should, at the end of the negotiations, request s.uppliers. or
contractors to submit best and final offers, on the baSIS of which
the successful offer is to be selected.

2. The enacting State may wish to require in the procurement
regulations that the procuring entity take steps such as the follow
ing: establish basic rules and procedures relating to the cond~ct of
the negotiations in order to help ensure that they proceed m ~n

efficient manner; prepare various documents to serve as a baSIS
for the negotiations, including documents setting forth the desired
technical characteristics of the goods or construction to be pro
cured, or a description of the nature of services to be procured,
and the desired contractual terms and conditions; and request the
suppliers or contractors with wh?m it ~ego.tiates to i~emize the~r
prices so as to assist the procunng entity m co~panng what. IS
being offered by one supplier or contractor dunng the negotia
tions with offers from the other suppliers or contractors.

Article 50. Request for quotations,

It is important to include in a procurement law minimum pro
cedural requirements for request for quotations of the type set
forth in the Model Law. They are designed to foster an adequate



Part Three. Annexes 343

~evel and quality of compe!ition. With respect to the requirement
ID paragraph (I) that suppliers from whom quotations are reques
ted should be informed as to the charges to be included in the
quotation, the procuring entity may wish to consider using recog
nized trade terms, in particular INCOTERMS.

Article 51. Single-source procurement

The Model Law does not prescribe procedures to be followed
specifically in single-source procurement. This is because single
source procurement is subject to very exceptional conditions of
use and involves a sole supplier or contractor, thus making the
procedure essentially a contract negotiation which it would not be
appropriate for the Model Law to specifically regulate. It may be
noted, however, that the provisions of chapter I would be gen
erally applicable to single-source procurement, including article
lion record requirements and article 14 on publication of notices
of procurement contract awards.

Chapter VI. Review

l. An effective means to review acts and decisions of the pro
curing entity and procedures followed by the procuring entity is
essential to ensure the proper functioning of the procurement
system and to promote confidence in that system. Chapter VI of
the Model Law sets forth provisions establishing a right to review
and governing its exercise.

2. It is recognized that there exist in most States mechanisms
and procedures for review of acts of administrative organs and
other public entities. In some States, review mechanisms and pro
cedures have been established specifically for disputes arising in
the context of procurement by those organs and entities. In other
States, those disputes are dealt with by means of the general
mechanisms and procedures for review of administrative acts.
Certain important aspects of proceedings for review, such as the
forum where review may be sought and the remedies that may be
granted, are related to fundamental conceptual and structural
aspects of the legal system and system of State administration in
every country. Many legal systems provide for review of acts of
administrative organs and other public entities before an admi
nistrative body that exercises hierarchical authority or control
over the organ or entity (hereinafter referred to as "hierarchical
administrative review"). In legal systems that provide for hierar
chical administrative review, the question of which body or
bodies are to exercise that function in respect of acts of particular
organs or entities depends largely on the structure of the State
administration. In the context of procurement, for example, some
States provide for review by a body that exercises overall super
vision and control over procurement in the State (e.g., a central
procurement board); in other States the review function is per
formed by the body that exercises financial control and oversight
over operations of the Government and of the public administra
tion. Some States provide for review by the Head of State in
certain cases.

3. In some States, the review function in respect of particular
types of cases involving administrative organs or other public
entities is performed by specialized independent administrative
bodies whose competence is sometimes referred to as "quasi
judicial". Those bodies are not, however, considered in those
States to be courts within the judicial system.

4. Many national legal systems provide for judicial review of
acts of administrative organs and public entities. In several of
those legal systems judicial review is provided in addition to
administrative review, while in other systems only judicial review
is provided. Some legal systems provide only administrative re
view, and not judicial review. In some legal systems where both

administrative and judicial review is provided, judicial review
may be sought only after opportunities for administrative re
view have been exhausted; in other systems the two means of
review are available as options.

5. In view of the above, and in order to avoid impinging upon
fundamental conceptual and structural aspects of legal systems
and systems of State administration, the provisions in chapter VI
are of a more skeletal nature than other sections of the Model
Law. As indicated in the asterisk footnote in the Model Law at the
head of chapter VI, some States may wish to incorporate the
arti.cles on review without change or with only minimal changes,
~htle other States might not see fit, to one degree or another, to
IDcorporate those articles. In the latter cases, the articles on re
view may be used to measure the adequacy of existing review
procedures.

6. In order to enable the provisions to be accommodated within
the widely differing conceptual and structural frameworks of legal
systems throughout the world, only basic features of the right
of review and its exercise are dealt with. Procurement regulations
to be formulated by an enacting State might include more de
tailed rules concerning matters that are not dealt with by the
Model Law or by other legal rules in the State. In some cases,
alternative approaches to the treatment of particular issues have
been presented.

7. Chapter VI does not deal with the possibility of dispute reso
lution through arbitration, since the use of arbitration in the con
text of procurement proceedings is relatively infrequent. Never
theless, the Model Law does not intend to suggest that the
procuring entity and the supplier or contractor are precluded from
submitting to arbitration, in appropriate circumstances, a dispute
relating to the procedures in the Model Law.

Article 52. Right to review

1. The purpose of article 52 is to establish the basic right to
obtain review. Under paragraph (1), the right to review appertains
only to suppliers and contractors, and not to members of the
general public. Subcontractors have been intentionally omitted
from the ambit of the right to review provided for in the Model
Law. This limitation is designed to avoid an excessive degree of
disruption, which might impact negatively on the economy and
efficiency of public purchasing. The article does not deal with the
capacity of the supplier or contractor to seek review or with the
nature or degree of interest or detriment that is required to be
claimed for a supplier or contractor to be able to seek review.
Those and other issues are left to be resolved in accordance with
the relevant legal rules in the enacting State.

2. The reference in paragraph (1) to article 57 has been placed
within square brackets because the article number will depend on
whether or not the enacting State provides for hierarchical admi
nistrative review (see comment I on article 54).

3. Not all of the provisions of the Model Law impose obliga
tions which, if unfulfilled by the procuring entity, give rise under
the Model Law to a right to review. Paragraph (2) provides that
certain types of actions and decisions by the procuring entity
which involve an exercise of discretion are not subject to the right
of review provided for in paragraph (1). The exemption of certain
acts and decisions is based on a distinction between, on the one
hand, requirements and duties imposed on the procuring entity
that are directed to its relationship with suppliers and contractors
and that are intended to constitute legal obligations towards sup
pliers and contractors, and, on the other hand, other requirements
that are regarded as being only "internal" to the administration,
that are aimed at the general public interest, or that for other
reasons are not intended to constitute legal obligations of the
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procuring entity towards suppliers and contractors. The right to
review is generally restricted to cases where the first type of
requirement is violated by the procuring entity. (See also com
ment 2 on article 30.)

Article 53. Review by procuring entity
(or by approving authority)

1. The purpose of providing for first-instance review by the
head of the procuring entity (or of the approving authority) is
essentially to enable that officer to correct defective acts deci
sions or procedures. Such an approach can avoid unnece~sarily
burdening higher levels of review and the judiciary with cases
that might have been resolved by the parties at an earlier, less
disruptive stage. References to the approving authority in para
graph (1), as well as elsewhere in article 53 and the other articles
on review, have been placed in parentheses since they may not be
relevant to all enacting States (see paragraph 28 of section 1of the
Guide).

2. The policy rationale behind requiring initiation of review
before the procuring entity or the approving authority only if the
procurement contract has not yet entered into force is that, once
the procurement contract has entered into force, there are limited
corrective measures that the head of the procuring entity or of the
approving authority could usefully require. The latter cases might
better fall within the purview of hierarchical administrative re
view or judicial review.

3. The purpose of the time-limit in paragraph (2) is to ensure
that grievances are promptly filed so as to avoid unnecessary
delays and disruption in the procurement proceedings at a later
stage. Paragraph (2) does not define the notion of "days" (Le.,
whether calendar or working days) since most States have enacted
interpretation acts that would provide a definition.

4. Paragraph (3) is a companion provision to paragraph (1),
providing that, for the reasons referred to in comment 2 on the
present article, the head of the procuring entity or of the approv
ing authority need not entertain a complaint, or continue to enter
tain a complaint, once the procurement contract has entered into
force..

5. Paragraph (4)(b) leaves it to the head of the procuring entity
or of the approving authority to determine what corrective mea
sures would be appropriate in each case (subject to any rules on
that matter contained in the procurement regulations; see also
comment 7 on the present article). Possible corrective measures
might include the following: requiring the procuring entity to
rectify the procurement proceedings so as to be in conformity
with the procurement law, the procurement regulations or other
applicable rule of law; if a decision has been made to accept a
particular tender and it is shown that another tender should be
accepted, requiring the procuring entity not to issue the notice of
acceptance to the initially chosen supplier or contractor, but in
stead to accept that other tender; or terminating the procurement
proceedings and ordering new proceedings to be commenced.

6. An enacting State should take the following action with re
spect to the references within square brackets in paragraphs (5)
and (6) to article "54 or 57". If the enacting State provides judi
cial review but not hierarchical administrative review (see com
ment 1 on article 54), the reference should be only to the article
appearing in this Model Law as article 57. If the enacting State
provides both forms of review but requires the supplier or con
tractor submitting the complaint to exhaust the right to hierarchi
cal administrative review before seeking judicial review, the refe
rence should be only to article 54. If the enacting State provides
both forms of review but does not require the right to hierarchical

administrative review to be exhausted before seeking judicial re
view, the reference should be to "article 54 or 57".

7. Certain additional rules applicable to review proceedings
under this article are set forth in article 55. Furthermore, the
enacting State may include in the procurement regulations de
tailed ~Ies concerning the procedural requirements to be met by
a suppher or contractor in order to initiate the review proceedings.
For example, such regulations could clarify whether a succinct
statement made by telex, with evidence to be submitted later,
would be regarded as sufficient. The procurement regulations may
also include detailed rules concerning the conduct of review pro
ceedings under this article (e.g., concerning the right of suppliers
or contractors participating in the procurement proceedings, other
than the party submitting the complaint, to participate in the re
view proceedings (see article 55); the submission of evidence; the
conduct of the review proceedings; and the corrective measures
that the head of the procuring entity or of the approving authority
may require the procuring entity to take).

8. Review proceedings under this article should be designed to
provide an expeditious disposition of the complaint. If the com
plaint cannot be disposed of expeditiously, the proceedings should
not unduly delay the institution of proceedings for hierarchical
administrative review or judicial review. To that end, paragraph
(4) provides a thirty-day deadline for the issuance by the procur
ing entity (or by the approving authority) of a decision on the
complaint; in the absence of a decision, paragraph (5) entitles the
supplier or contractor that submitted the complaint to initiate
administrative review under article 54 or, if such review is not
available in the enacting State, judicial review under article 57.

Article 54. Administrative review

I. States where hierarchical administrative review of adminis
trative actions, decisions and procedures is not a feature of the
legal system might choose to omit this article and provide only for
judicial review (article 57).

2. In some legal systems that provide for both hierarchical
administrative review and judicial review, proceedings for judi
cial review may be instituted while administrative review pro
ceedings are still pending, or vice versa, and rules are provided as
to whether or not, or the extent to which, the judicial review
proceedings supplant the administrative review proceedings. If
the legal system of an enacting State that provides both means of
review does not have such rules, the State may wish to establish
them by law or by regulation.

3. An enacting State that wishes to provide for hierarchical
administrative review but that does not already have a mechanism
for such review in procurement matters should vest the review
function in a relevant administrative body. The function may be
vested in an appropriate existing body or in a new body created
by the enacting State. The body may, for example, be one that
exercises overall supervision and control over procurement in the
State (e.g., a central procurement board), a relevant body whose
competence is not restricted to procurement matters (e.g., the
body that exercises financial control and oversight over the opera
tions of the Government and of the public administration (the
scope of the review should not, however, be restricted to financial
control and oversight», or a special administrative body whose
competence is exclusively to resolve disputes in procurement
matters, such as a "procurement review board". It is important
that the body exercising the review function be independent of the
procuring entity. In addition, if the administrative body is one
that, under the Model Law as enacted in the State, is to approve
certain actions or decisions of, or procedures followed by, the
procuring entity, care should be taken to ensure that the section of
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the body that is to exercise the review function is independent of
the section that is to exercise the approval function.

4. While paragraph (I)(a) establishes time-limits for the com
mencement of administrative review actions with reference to the
point of time when the complainant became aware of the circum
stances in question, the Model Law leaves to the applicable law
the question of any absolute limitation period for the commence
ment of review.

5. The suppliers and contractors entitled to institute proceed
ings under paragraph (I)(d) are not restricted to suppliers or con
tractors who participated in the proceedings before the head of the
procuring entity or of the approving authority (see article 54(2»,
but include any other suppliers or contractors claiming to be ad
versely affected by a decision of the head of the procuring entity
or of the approving authority.

6. The requirement in paragraph (2) is included so as to enable
the procuring entity or the approving authority to carry out its
obligation under article 55(1) to notify all suppliers or contractors
of the filing of a petition for review.

7. With respect to paragraph (3), the means by which the sup
plier or contractor submitting the complaint establishes its entitle
ment to a remedy depends upon the substantive and procedural
law applicable in the review proceedi!)gs.

8. Differences exist among national legal systems with respect
to the nature of the remedies that bodies exercising hierarchical
administrative review are competent to grant. In enacting the
Model Law, a State may include all of the remedies listed in
paragraph (3), or only those remedies that an administrative body
would normally be competent to grant in the legal system of that
State. If in a particular legal system an administrative body can
grant certain remedies that are not already set forth in paragraph
(3), those remedies may be added to the paragraph. The paragraph
should list all of the remedies that the administrative body may
grant. The approach of the present article, which specifies the
remedies that the hierarchical administrative body may grant,
contrasts with the more flexible approach taken with respect to
the corrective measures that the head of the procuring entity or of
the approving authority may require (article 53(4)(b». The policy
underlying the approach in article 53(4)(b) is that the head of the
procuring entity or of the approving authority should be able to
take whatever steps are necessary in order to correct an irregu
larity committed by the procuring entity itself or approved by the
approving authority. Hierarchical administrative authorities exer
cising review functions are, in some legal systems, subject to
more formalistic and restrictive rules with respect to the remedies
that they can grant, and the approach taken in article 54(3) seeks
to avoid impinging on those rules.

9. Optional language is included in the chapeau of paragraph
(3) in order to accommodate those States where review bodies do
not have the power to grant the remedies listed in paragraph (3)
but can make recommendations.

10. With respect to the types of losses in respect of which
compensation may be required, paragraph (3)(f) sets forth two
alternatives for the consideration of the enacting State. Under
Option I, compensation may be required in respect of any reason
able costs incurred by the supplier or contractor submitting the
complaint in connection with the procurement proceedings as a
result of the unlawful act, decision or procedure. Those costs do
not include profit lost because of non-acceptance of a tender,
proposal, offer or quotation of the supplier or contractor sub
mitting the complaint. The types of losses that are compensable
under Option 11 are broader than those under Option I, and might
include lost profit in appropriate cases.

11. If the procurement proceedings are terminated pursuant to
paragraph (3)(g), the procuring entity may institute new procure
ment proceedings.

12. There may be cases in which it would be appropriate for a
procurement contract that has entered into force to be annulled.
This might be the case, for example, where a contract was award
ed to a particular supplier or contractor as a result of fraud. How
ever, as annulment of procurement contracts may be particularly
disruptive of the procurement process and might not be in the
public interest, it has not been provided for in the Model Law
itself. Nevertheless, the lack of provisions on annulment in the
Model Law does not preclude the availability of annulment under
other bodies of law. Instances in which annulment would be ap
propriate are likely to be adequately dealt with by the applicable
contract, administrative or criminal law.

13. If detailed rules concerning proceedings for hierarchical
administrative review do not already exist in the enacting State,
the State may provide such rules by law or in the procurement
regulations. Rules may be provided, for example, concerning: the
right of suppliers and contractors, other than the one instituting
the review proceedings, to participate in the review proceedings
(see article 55(2»; the burden of proof; the submission of evi
dence; and the conduct of the review proceedings.

14. The overall period of 30 days imposed by paragraph (4)
may have to be adjusted in countries in which administrative
proceedings take the form of quasi-judicial proceedings involving
hearings or other lengthy procedures. In such countries the diffi
culties raised by the limitation can be treated in the light of the
optional character of article 54.

Article 55. Certain rules applicable to review proceedings
under article 53 [and 54J

1. This article applies only to review proceedings before the
head of the procuring entity or of the approving authority, and
before a hierarchical administrative body, but not to judicial re
view proceedings. There exist in many States rules concerning the
matters addressed in this article.

2. References within square brackets in the heading and text of
this article to article 54 and to the administrative body should be
omitted by enacting States that do not provide for hierarchical
administrative review.

3. The purpose of paragraphs (1) and (2) of this article is to
make suppliers or contractors aware that a complaint has been
submitted concerning procurement proceedings in which they have
participated or are participating and to enable them to take steps
to protect their interests. Those steps may include intervention in
the review proceedings under paragraph (4), and other steps that
may be provided for under applicable legal rules. The possibility
of broader participation in the review proceedings is provided
since it is in the interest of the procuring entity to have complaints
aired and information brought to its attention as early as possible.

4. While paragraph (2) establishes a fairly broad right of sup
pliers and contractors to participate in review proceedings that
they have not themselves generated, the Model Law does not
provide detailed guidance as to the extent of the participation to
be allowed to such third parties (e.g., whether the participation
of such third parties would be at a full level, including the right
to submit statements). Enacting States may have to ascertain
whether there is a need in their jurisdictions for establishing rules
to govern such issues.

5. In paragraph (3), the words "any other supplier or contractor
or governmental authority that has participated in the review
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proceedings" refer to suppliers or contractors participating pursu
ant to paragraph (2) and to governmental authorities such as ap
proving authorities.

Article 56. Suspension of procurement proceedings

I. An automatic suspension approach (i.e., suspension of the
procurement proceedings triggered by the mere filing of a com
plaint) is followed in the procurement laws of some countries.
The purpose of suspension is to enable the rights of the supplier
or contractor instituting review proceedings to be preserved pend
ing the disposition of those proceedings. Without a suspension, a
supplier or contractor submitting a complaint might not have
sufficient time to seek and obtain interim relief. In particular, it
will usually be important for the supplier or contractor to avoid
the entry into force of the procurement contract pending disposi
tion of the review proceedings and, if an entitlement to interim
relief would have to be established, there might not be sufficient
time to do so and still avoid entry into force of the contract (e.g.,
where the procurement proceedings are in their final stages). With
an automatic suspension approach, there is a greater possibility of
settlement of complaints at a lower level, short of judicial inter
vention, thus fostering more economical and efficient dispute
settlement. At the same time, the disadvantage of an automatic
suspension approach is that it would increase the extent to which
the review procedures would result in disruption and delay in the
procurement process, thus affecting the operations of the procur
ing entity.

2. The approach taken in article 56 with regard to suspension is
designed to strike a balance between the right of the supplier or
contractor to have a complaint reviewed and the need of the pro
curing entity to conclude a contract in an economic and efficient
way, without undue disruption and delay of the procurement pro
cess. In the first place, in order to limit the unnecessary triggering
of a suspension, the suspension provided for in article 56 is not
automatic, but is subject to the fulfillment of the conditions set
forth in paragraph (I). The requirements set forth in paragraph (I)
as to the declaration to be made by a supplier or contractor in
applying for a suspension are not intended to involve an adver
sarial or evidentiary process as this would run counter to the
objective of a swift triggering of a suspension upon timely filing
of a complaint. Rather, what is involved is an ex parte process
based on the affirmation by the complainant of the existence of
certain circumstances, circumstances of the type that must be al
leged in many legal systems in order to obtain preliminary relief.
The requirement that the complaint not be frivolous is included
since, even in the context of ex parte proceedings, the reviewing
body should be enabled to look on the face of the complaint to
reject frivolous complaints.

3. In order to mitigate the potentially disruptive effect of a sus
pension, only a short initial suspension of seven days may be
triggered through the fairly simple procedure envisaged in article
56. This short initial suspension is intended to permit the procur
ing entity or other reviewing administrative body to assess the
merits of the complaint and to determine whether a prolongation
of the initial suspension under paragraph (3) would be warranted.
The potential for disruption is further limited by the overall thirty
day cap on the total length of the suspension in accordance with
paragraph (3). Furthermore, paragraph (4) allows avoidance of the
suspension in exceptional circumstances if the procuring entity
certifies that urgent public interest considerations require the pro
curement to proceed without delay, for example, when the pro
curement involves goods needed urgently at the site of a natural
disaster.

4. Paragraph (2) provides for the suspension for a period of
seven days of a procurement contract that has already entered into
force in the event that a complaint is submitted in accordance
with article 54 and meets the requirements of paragraph (1). This
suspension can also be avoided under paragraph (4) and, as noted
above, is subject to extension up to a thirty-day total period under
paragraph (3).

5. Since, beyond what is contained in article 57, the Model Law
does not deal with judicial review, article 56 does not purport to
address the question of court-ordered suspension, which may be
available under the applicable law.

Article 57. Judicial review

The purpose of this article is not to limit or to displace the
right to judicial review that might be available under other appli
cable law. Rather, its purpose is merely to confirm the right and
to confer jurisdiction on the specified court or courts over peti
tions for review commenced pursuant to article 52. This includes
appeals against decisions of review bodies pursuant to articles 53
and 54, as well as against failures by those review bodies to act.
The procedural and other aspects of the judicial proceedings, in
cluding the remedies that may be granted, will be governed by the
law applicable to the proceedings. The law applicable to the ju
dicial proceedings will govern the question of whether, in the case
of an appeal of a review decision made pursuant to article 53 or
54, the court is to examine de novo the aspect of the procurement
proceedings complained of, or is only to examine the legality or
propriety of the decision reached in the review proceeding. The
minimal approach in article 57 has been adopted so as to avoid
impinging on national laws and procedures relating to judicial
proceedings.
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Summary record of the 520th meeting

Tuesday, 31 May 1994, at 10.30 a.m.

[NCN.9/SR.520]

Temporary Chairman: Mr. CORELL (Under-Secretary-General, The Legal Counsel)

later: Mr. HERRMANN (Secretary of the Commission)

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.45 a.m.

OPENING OF THE SESSION

1. The TEMPORARY CHAIRMAN said that current inter
national developments made the unification and harmonization
of international trade law increasingly important. There was
therefore a crucial need for a modem legal order governing cross
border commerce, and the United Nations Commission on Inter
national Trade Law (UNCITRAL) had made a valuable contribu
tion in that area. The consensus in the international community
that economic development required the existence of a legal order
to enhance the rule of law also rendered the Commission's work
more valuable, since, from a developmental perspective, the rule
of law was no longer limited to constitutional and judicial issues,
but extended to the establishment of a proper legal infrastructure
which promoted trade and investment and facilitated the fair and
speedy settlement of disputes.

2. The Commission had decided the previous year that the
major item for consideration at the current session would be the
draft model provisions on procurement of services, which would
provide States with a comprehensive model law that would cover
all types of procurement. The Commission's work on procure
ment was already eliciting interest in a number of countries, es
pecially in newly independent States and States whose economies
were in transition and where legislation on procurement often did
not exist. Several States were already enacting procurement legis
lation based on the UNCITRAL Model Law on Procurement of
Goods and Construction. Since procurement of services was a
relatively new area in which many States did not have a de
veloped practice, it was of particular importance that the model
provisions should be practicable.

3. The Commission had also made a valuable contribution in
the area of international arbitration. The UNCITRAL Arbitration
Rules (1976) and the UNCITRAL Model Arbitration Law (1985),
for example, had become the universal standards against which
arbitration rules and national laws on international arbitration
were assessed and modelled. The current draft guidelines for pre
paratory conferences in arbitral proceedings, which were intended
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to foster efficiency and predictability in international arbitrations,
were an appropriate complement to existing UNCITRAL legal
texts.

4. The proposed discussion of the implications of the entry into
force of the Hamburg Rules (1978) was both timely and useful,
since the current situation of the law of the carriage of goods by
sea was unsatisfactory. He hoped that the Commission's delibera
tions would lead to an accelerated transition from the legal regime
based on The Hague Rules to the modem regime of the Hamburg
Rules. Other important topics for possible future work, namely
cross-border insolvency and receivables financing, would also be
discussed at the current session.

5. The promotion of the Commission as an institution and of its
legal texts had become a regular part of the Secretariat's work. As
a result of such activities and the political and economic changes
that were taking place in many countries, there had been a con
siderable increase in requests for technical assistance and for re
gional and national seminars. While efforts to meet those requests
placed an additional strain on the Secretariat's human and finan
cial resources, the Commission would undoubtedly adopt addi
tional texts in the foreseeable future. Despite frequent appeals
from the Commission and the General Assembly, contributions to
the UNCITRAL Trust Fund for Symposia had been declining.
Commission members should therefore urge their respective Gov
ernments to increase their contributions to the Fund or to second
a lawyer for a year or so to the International Trade Law Branch
of the Office of Legal Affairs.

6. Lastly, he paid a tribute to the memory of Professor Willem
Vis, former Secretary of the Commission, who had passed away
since the previous session.

The meeting was suspended at 11 a.m. and
resumed at 11.35 a.m.

Mr. Herrmann (Secretary of the Commission) took the Chair.
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ELECTION OF OFFICERS

7. Mr. JAMES (United Kingdom of Great Britain and Northern
Ireland), seconded by Mr. GUENTCHEV (Bulgaria), said that he
wished to nominate Mr. MOrlin (Spain) as Chairman of the twenty
seventh session on the understanding that the Chairman of the
twenty-eighth session would be from the Eastern European group
of States.

8. Mr. Moran (Spain) was elected Chairman by acclamation.

9. Mr. Moran (Spain) took the Chair.

ADOPTION OF THE AGENDA

10. Mr. MELAIN (France) said it was unfortunate that the
Secretariat had failed to make available on time the French text
of the report of the Working Group on the New International
Economic Order on the work of its seventeenth session (NCN.9/
392). As a result, French-speaking delegations had not had time
to consult their Governments on the report.

11. Mr. LEVY (Canada) said that the Secretariat was to be
congratulated for its excellent work in faithfully reflecting the
decisions reached by the Working Group after two sessions. He
therefore hoped that the debate from those sessions would not be
reopened, as such a procedure would delay the work of the cur
rent session.

12. After a procedural discussion in which Mr. CHOUKRI SBAI
(Morocco), Mr. JAMES (United Kingdom), Mr. LOBSIGER (Ob
server for Switzerland) and Mr. BAVYKIN (Russian Federation)
took part, Mr. HERRMANN (Secretary of the Commission), said
that the Office of Conference Services in general and the French
Translation Service in particular were understaffed and over
worked, and that tight schedules did not improve matters. In the
future, the Commission would reduce the workload it required of
conference services. Turning to the scheduling of meetings, he
said that the discussions on the complex subject of procurement
should be completed before the Commission took up the issue of
arbitration.

13. The agenda was adopted.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT

UNCITRAL MODEL LAW ON PROCUREMENT OF
GOODS AND CONSTRUCTION AND GUIDE TO
ENACTMENT OF THAT LAW (NCN.9/393)

PROCUREMENT OF SERVICES (NCN.9/389, NCN.9/392
and NCN.9/394)

14. Mr. HUNJA (International Trade Law Branch), introducing
the item, said that the Working Group on the New International
Economic Order had devoted its sixteenth and seventeenth ses
sions to the issue of procurement. At its sixteenth session, the
report of which was contained in document NCN.9/389, the
Working Group had decided that a special procedure for procure
ment of services, entitled "Request for proposals for services" and
contained in article 39 bis, would be required to expand the scope
of the draft UNCITRAL Model Law on Procurement of Goods,
Construction and Services to include procurement of services. The
Working Group had taken two decisions at its seventeenth session
which were reflected in the report of that session (NCN.9/392)
and the annex thereto, entitled "Draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services" and which
would form the basis of discussions at the Commission's current
session.

IS. The first decision had been to include the model provisions
on procurement of services in a separate chapter dealing with

procurement of services, chapter IV bis, entitled "Request for
proposals for services". That chapter provided three methods for
selecting the successful proposal. The second major decision was
that, in addition to requests for proposals for services, all the other
methods that were available for procurement of goods and con
struction services would also be available for procurement of
services. There had also been some discussion aimed at simplify
ing the structure of the Model Law in order to make it easier for
States that were considering adopting legislation based on it to do
so. The Working Group had also recommended the draft amend
ments to the Guide to Enactment of UNCITRAL Model Law on
Procurement of Goods and Construction (NCN.9/394) for adop
tion simultaneously with the amended draft Model Law.

16. Mr. WALLACE (United States of America) said that the
drafting of the individual provisions was largely satisfactory and
reflected the progress made. The two remaining issues concerned
chapter IV bis, in connection with which the Commission should
proceed as it had in the past, and the structure of the Model Law
and the multiplicity of methods provided for, which gave rise to
some concern. It might be preferable for the Commission to dele
gate responsibility for those issues to a Working Group, which
could then present conclusions to the Commission itself.

17. Mr. LEVY (Canada) said that the multiplicity of methods
should not present any particular problem, since States were free
to make use of the methods they wished. The Commission could
note that agreement to include all existing methods had been
reached after difficult negotiations, but it would not be wise to
reopen the question. The suggestion to refer the matter to a work
ing group was not all that helpful, since the decision ultimately
lay with the Commission itself. Much work had been expended in
devising the structure before the Commission, and delegations
should focus on the substantive work before the Commission rather
than becoming embroiled in tangential issues.

18. Mr. JAMES (United Kingdom) agreed with the repre
sentative of Canada: the proposals before the Commission had
emerged after much discussion, and the important point was for
the Commission to reach the crucial article 16 as quickly as pos
sible. In any event there would scarcely be time to schedule
meetings of a working group.

19. Mr. MELAIN (France) endorsed the views of the previous
two speakers. The availability of all methods had been agreed by
consensus and the question should not be reopened. He agreed
that it was important for the Commission in its entirety to deal
with article 16 at an early stage.

20. Mr. CHATURVEDI (India) asked whether the decision to
include services in the Model Law had been taken by the Com
mission or by the Working Group.

21. Mr. GOH PHAl (Singapore) supported the views expressed
by the United Kingdom and agreed that the Commission should
proceed with its substantive work as quickly as possible.

22. Mr. HUNJA (International Trade Law Branch) said that the
question of the addition of services to the Model Law had been
dealt with by the Commission at its twenty-sixth session and was
reflected in paragraph 262 of its report to the General Assembly
(N48/17). The Commission should note that the Model Law on
Procurement of Goods and Construction, already adopted by the
General Assembly, would still be available to those States that
were not interested in services.

23. Mr. CHATURVEDI (India) said that his delegation re-
served its position on the draft Model Law.
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24. The CHAIRMAN invited the Commission to consider the
draft UNCITRAL Model Law on Procurement of Goods, Con
struction and Services, contained in the annex to document AI
CN.9/392.

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services

Preamble

25. The preamble was approved.

Article 1

26. Article 1 was approved.

Article 2(a)

27. Article 2(a) was approved.

Article 2(b)

28. Article 2(b) was approved.

The meeting rose at 1 p.m.

Summary record of the 521st meeting

Tuesday, 31 May 1994, at 3 p.m.

[NCN.9/SR.521]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.05 p.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (AlCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 2, subparagraph (c) (continued)

1. Mr. TUVAYANOND (Thailand), with reference to the defi
nition of "goods", requested clarification as to whether the ser
vices rendered in supplying the goods should be understood as
including their transport. If so, he thought there might be some
overlap, since procurement of services would be analogous to the
procurement of transport, which was a service.

2. The CHAIRMAN said it seemed clear, in the Spanish ver
sion at least, that the services entailed in supplying the goods
were incidental in nature. The draft defined goods as objects of
every kind and description together with the services incidental to
the supply of the goods, provided the value of those services did
not exceed the value of the goods themselves.

3. Mr. TUVAYANOND (Thailand) referred to a hypothetical
case in which the procuring entity wished to purchase a given
quantity of goods and transport was not included in the price, so
that the procuring entity was obliged to arrange for transport;
under those circumstances, he wished to know whether that would
be considered goods or services.

4. The CHAIRMAN said that as he understood it, the procuring
entity, when soliciting tenders for the supply of goods, would
make it clear in the solicitation documents that transport should
be included in the final price of the goods. Even if no mention of
transport was made when tenders for the supply of goods were
solicited, it would be self-evident that the procuring entity in all
likelihood expected the goods to be delivered to their destination,
and hence the question of awarding a contract for services would
not arise there; it would be obvious that the procuring entity
wanted the goods to be delivered to their destination, and the
supplier would have to resolve the problem as it saw fit.

5. Mr. HUNJA (International Trade Law Branch) suggested a
way for the procuring entity to approach the problem. He pointed
out that if the contract for procurement of goods did not include
transport, the reason might be that the procuring entity had its
own means of transport. If that were not the case, and a separate
contract had to be concluded for transport, the transport services
would be governed by the provisions of the Model Law that re
ferred to procurement of services. It would all depend on the way
the contract was structured.

6. The CHAIRMAN said that if there were no objections, he
would take it that the Commission wished to adopt subparagraph
(c) of article 2.

7. It was so decided.

Article 2, subparagraphs (d) and (d bis)

8. Mr. LEVY (Canada) recalled that the reason for including
the language in parentheses at the end of subparagraph (d bis) was
that there was a possibility of confusion concerning some objects
of procurement, such as intellectual property, which might be
considered goods under some legal systems and services under
others. Therefore, the Drafting Group had stipulated that the en
acting State could specify certain categories of services. Although
he did not wish to suggest that changes should be made in the
present text, he thought that it would be helpful for the Guide to
Enactment to contain a brief explanation of the reasons for insert
ing the text in parentheses; otherwise, under some legal systems
it might be assumed that all such items should be included under
services. It should be stated in the Guide that the intention was to
cover certain unusual situations in order to avoid erroneous inter
pretations.

9. Mr. UEMURA (Japan), referring to article 2, subparagraph
(d), said that procurement of construction should be handled in
the same way as procurement of services. At the previous session
of UNCITRAL, it had been noted with reference to procurement
of services that the quality of the services depended to a great
extent on the knowledge and skills of the suppliers. That sugges
tion had led UNCITRAL to begin drafting new provisions on
procurement of services. In his view, the situation was similar
with regard to procurement of construction, since construction
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normally combined a number of different types of services, and it
was hard for the procuring entity to supervise and monitor the
quality of the services being rendered during construction. Since,
by the time a defect was revealed in the finished work, it was
already too late to deal with it effectively, it was important to take
into account the technical competence of contractors during the
procurement of construction. Therefore, it would be more appro
priate to equate procurement of construction with procurement of
services, rather than with procurement of goods. Furthermore,
construction was treated as a type of service in the GATT Agree
ment on Government Procurement. Therefore, he suggested that
the term "construction" should be dropped from the Model Law
and that the Guide should explain that construction work was
considered to be included under services.

10. Mc. CHATURVEDI (India) said that while his delegation
did not object to UNCITRAL dealing with the question of ser
vices, it disagreed with the manner in which that had been done
in the annex to document NCN.9/392. In dealing with the ques
tion of services, the Commission should not amend its Model Law
on Procurement of Goods and Construction, which, from the point
of view of developing countries, was extremely useful. To incor
porate the concept of services into various articles of the draft
Model Law was to amend the Model Law adopted in 1993. It was
his delegation's view that the appropriate way to deal with the
matter would be to incorporate autonomous clauses concerning
services in a protocol to the 1993 Model Law or in a completely
separate document.

11. As for subparagraph (c) of article 2, where the concept of
"goods" was defined, he pointed out that goods were tangible and
material, whereas services were not. It was therefore incorrect to
state that goods included services; the two definitions must be
separate. He could offer no solution to that problem, but he felt
that it should be kept in mind when the text was being finalized.

12. Mc. TUVAYANOND (Thailand) stated that his delegation
had initially had misgivings about the inclusion of services in the
definition of "goods"; but after hearing the explanation offered by
the Secretary of the Commission, it found the present text accept
able, since much would depend on the wording of the contract. If
the price of the goods included transport, that should be included
in the definition of goods.

13. As for the definition of construction, he agreed with the
point made by the Japanese delegation. Construction fell into the
category of services rather than goods and should not be subject
to the same regulations as those governing the procurement of
goods. In Thai law, construction was considered to be a service;
it would therefore be easier for his country to accept parallel
regulations for construction and for services. It would be more
logical to delete the word "construction", assuming that construc
tion was included in the definition of services.

14. Mc. HERRMANN (Secretary of the Commission) noted in
clarification that although he did not wish to involve himself in
the discussion, he must remind delegations that they could not
simply suggest deletion of the word "construction", since UNCI
TRAL itself had adopted a Model Law on Procurement of Goods
and Construction in 1993. In attempting to determine the appro
priate regime for services, one might examine other types of pro
curement to decide which one most closely resembled services,
but the task of UNCITRAL in 1994 should be to add appropriate
provisions on services without raising the possibility of eliminat
ing the concept of "construction", which it was technically unable
to do.

15. Mc. WALLACE (United States of America) reiterated the
Secretary's statement. It was his understanding that UNCITRAL
was obliged to follow certain procedural norms, as a result of

which a law, once approved, could not be modified by it unless
absolutely necessary. That did not mean, however, that the re
marks of the Thai delegation regarding terminology should be
ignored.

16. As a second point, with regard to the statement made by
the delegation of India, in the Working Group it had also been
understood that the Group's mandate did not permit it to make
unjustified changes. The few references to services in the present
draft were the minimum necessary to complete the task assigned
to the Group by UNCITRAL in 1993, that of establishing special
regulations for procurement of services. Short of adopting an in
dependent law which would include all the general provisions of
chapter I, and there was no clear majority in favour of doing so,
the only way of dealing with the problem had been to include
references to services in several articles of the Model Law.

17. As for the definition of "goods", in his opinion that defini
tion resembled the one established under existing law, although
he did not understand why such extensive underlining was neces
sary. The definition of goods resembled that used in the Conven
tion on the Law Applicable to International Sales of Goods, which
had served as a basis for the Model Law.

18. Finally, as other delegations had pointed out, to refer to
goods and services in the same definition was probably to mix
two quite different things. But that was probably inevitable, and
his delegation would not wish to introduce unnecessary modifica
tions to the existing definition.

19. Moreover, he doubted that it would be useful to specify
that the price of incidental services must be included in docu
ments soliciting tenders. In his opinion, the Commission intended
that procurement of those services should be done separately and
should therefore be governed by chapter IV bis.

20. The same was true in the case of procurement of construc
tion; if it was specified from the beginning that incidental services
would have to be provided in the course of construction, those
services would be governed by the regulations applicable to con
struction; if, on the other hand, incidental services were procured
separately, they should be governed by the regulations applicable
to services.

21. Mr. HUNJA (International Trade Law Branch) announced
that the Model Law, which was included as an annex to the report
of the United Nations Commission on International Trade Law on
the work of its twenty-sixth session, had now been issued as a
separate document.

22. Mr. JAMES (United Kingdom), supported by the repre
sentative of Australia, said that the delegation of Canada was
correct in stating that the commentary would need to clarify the
meaning of subparagraph (d bis). The United Kingdom wished to
stress the importance of that commentary, especially in regard to
services.

23. Mc. HERRMANN (Secretary of the Commission) said that
the delegation of Canada had informed him that the text of para
graph 12 of document NCN.9/394, in which reference was made
to the words in parentheses in subparagraphs (c) and (d bis) of
document NCN.9/392, resolved to that delegation's satisfaction
the question which it had previously raised. Nevertheless, if any
delegation found the wording of paragraph 12 unsatisfactory, it
should say so without delay.

24. Mc. CHATURVEDI (India) said that subparagraphs (b), (d)
and (d bis) had the same purpose: they all concerned the question
of services. Services were defined in subparagraphs (c) and (d).
At the same time, in subparagraph (d his), the word "services"
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was said to mean "any object of procurement other than goods or
construction". If services were defined in one paragraph, it was
unnecessary to repeat the definition elsewhere. He therefore won
dered whether subparagraph (d) was really necessary. In any case,
he felt that the definition of services should be limited to one
paragraph.

25. Mr. JAMES (United Kingdom) said that the wording of
paragraph 12 of document NCN.9/394 was somewhat elliptical,
and that it might be appropriate to add a sentence to clarify the
meaning.

26. Mr. HERRMANN (Secretary of the Commission) said that
the Secretariat shared the wish of the delegation of India to sim
plify and shorten the provisions of the draft before the Com
mission. The Working Group had considered at some length the
wording of subparagraphs (c), (d) and (d bis), but had not been
able to devise a more appropriate formulation. Those paragraphs
were not intended simply to define services, but also to specify
the treatment appropriate to the kind of service. There were, in
fact, three categories of services: services incidental to the supply
of goods, services incidental to construction, and services in gen
eral. The current formulation of the paragraphs reflected that fact.

27. Mr. TUVAYANOND (Thailand) asked whether the words
in parentheses in subparagraph (d bis) were really necessary. If
those words were interpreted in a strict sense they could serve as
an escape clause, which a State could make use of to specify
improperly that such services were not within the scope of the
Model Law, particularly if account were taken of the open-ended
nature of the definition of services in paragraph 12 of document
NCN.91394. He wondered whether it would not be preferable to
delete the words in parentheses, since, if they were retained, the
Model Law would authorize States to use the provision to achieve
a result other than that implied by the definition in the draft
Model Law itself.

28. Mr. HUNJA (International Trade Law Branch) said that it
might be necessary to clarify the scope of the words in paren
theses in subparagraph (d his), both in that paragraph and in the
Guide (NCN.9/393). The aim was to give States an opportunity
to specify in which cases the object of procurement should not be
included in the category of goods and construction, particularly
where the wording of subparagraph (d his) was not sufficiently
specific, as well as in borderline cases. Nevertheless, such word
ing should not be used for exclusionary purposes that did not
accord with the Model Law. Perhaps the Drafting Group should
review the current formulation to make sure it expressed what
was intended.

29. The CHAIRMAN said that, if there were no objection, he
would take it that the Commission wished to approve the current
formulation of articles 2(d) and (d his).

30. It was so decided.

Articles 2(e) to (h) and article 3

31. The CHAIRMAN said that, if there were no objection, he
would take it that the Commission wished to approve articles 2(e)
to (h) and article 3.

32. It was so decided.

Article 4

33. Mr. CHATURVEDl (India) said that he was aware that
draft article 4 appeared in the Model Law already adopted by the
General Assembly, but he wondered whether it was appropriate to
authorize States to enact regulations of the kind referred to in the
article.

34. The CHAIRMAN noted that article 4 confined itself to
drawing to the attention of national legislators certain points
which should probably be included in the regulations needed to
give effect to the Model Law. Further, the wording appeared in
the UNCITRAL Model Law on Procurement of Goods and Con
struction, adopted by the General Assembly on the recommen"
dation of the Commission, and it would be unfortunate to now
recommend something else.

35. Mr. WALLACE (United States of America) said that he
fully shared the view of the Chairman, although he understood the
concern of the representative of India. He thus suggested that the
commentary on article 4 should include some examples of the
regulations mentioned in the text, in which connection his delega
tion intended to make specific proposals.

Article 5

36. The CHAIRMAN said that, if there were no objection, he
would take it that the Commission wished to approve article 5.

37. It was so decided.

Article 6

38. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that paragraph 6(c) was imprecise and did not clearly
express the intended aim, which was to avoid the disqualification
of contractors on the ground of minor technical errors or omis
sions, as frequently occurred. As currently worded, the paragraph
did not clearly explain which errors or omissions would permit
disqualification and which would not. The paragraph should thus
be reworded accordingly.

39. The CHAIRMAN recalled that the paragraph in question,
which had already been approved by the Drafting Group, had
been considered in great detail at Vienna, and that the Commis
sion must thus act with caution in considering the possibility of
making changes. In any event the Spanish text drew a clear dis
tinction between the substantive and incidental aspects.

40. Mr. WALLACE (United States of America) said that he
agreed with the Chairman. He recalled that the matter had been
debated at length at Vienna, the point being to make articles 6 and
7 consistent. In his view it was not simply possible to introduce
further changes.

41. Mr. TUVAYANOND (Thailand) asked whether, in the in
terest of greater coherence and to expedite the Commission's
work, it would not be appropriate to proceed on the basis that,
apart from cases where the nature of the procurement of services
justified the adoption of completely different rules, a text should
be adopted which was a simple copy of the first Model Law.

42. Mr. HERRMANN (Secretary of the Commission) said that
the Commission was in fact proceeding on that basis. There was
a Model Law on Procurement of Goods and Construction, which
had already been adopted by the Commission, and the task now
was not to revise that law but, as determined by the Working
Group, to expand it to include rules on the procurement of ser
vices. Accordingly the changes from the original Model Law had
been marked, so that, in considering each provision, the aim was
not to improve the drafting but to see whether the Commission
considered the changes acceptable or whether they should be
amended or added to given the special nature of the procurement
of services. The new text was not to be a second model law, but
an alternative for those wishing to include the three categories of
procurement.

43. Mr. CHATURVEDl (India) welcomed the clarification by
the Commission Secretary, which was useful as a general guide,
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and agreed that what had already been adopted should be fol
lowed as far as possible. Nevertheless the inclusion of services in
the Model Law was already tantamount to an amendment, and
those who wished to express their views should not be prevented
from doing so.

44. Mr. CHOUKRI SBAI (Morocco) said that the text of para
graph l(b)(v) of article 6 was unclear, since it seemed to cover the
directors or officers of suppliers, inasmuch as they should not
have been convicted of certain offences, and he requested clarifi
cation.

45. Mr. HUNJA (International Trade Law Branch) emphasized
the importance of the provision, particularly from the viewpoint
of the integrity of the procurement process. The intention was, of
course, to cover all those involved in the supply of goods and
construction and now of services, and establish that they must not
have been involved in any offence. He wondered whether the
representative of Morocco thought that, in terms of the procure
ment of services, there was some omission in referring to direc
tors or officers.

46. Mr. KLEIN (Observer for the Inter-American Development
Bank), referring to paragraph 6(c), said that the provision was
badly drafted, since the important point was not the nature of the
error but that it should be made good.

47. Mr. CHATURVEDI (India) said that in the English text of
paragraph l(b)(v) the word "disbarment" was wrongly used; he
wondered whether "debarment" should be used instead.

48. The CHAIRMAN said that there were no errors in the
Spanish version. He therefore took it that the Commission wished
to adopt article 6 as a whole.

49. It was so decided.

Article 7

50. Mr. LEVY (Canada) said that in article 7, paragraph 1,
reference should be made to chapter IV bis.

51. The CHAIRMAN said that that point could be settled when
the text as a whole was adopted. In the meantime, paragraphs 1
and 2 of that article would be adopted.

52. Mr. LEVY (Canada) said that there was a duplication be-
tween the provisions of paragraph 3(a)(ii) and article 41 ter.

53. Ms. SABO (Canada) said that the French version of para
graph 3(b)(ii) should read article 41 ter instead of article 39 ter.

54. The CHAIRMAN said that in view of the difficulties aris
ing from references in one provision to another, that issue could
be clarified following a careful study by the Drafting Group of the
provisions involved, especially the cross references.

55. Mr. CHATURVEDI (India) suggested that paragraph 3(b)(ii)
should be deleted so that the text would remain as originally
drafted.

56. Mr. JAMES (United Kingdom) said that, in his opinion, the
confusion was caused by the fact that article 23 dealt with the
contents of invitation to tender and invitation to prequalify while
article 41 concerned soliciting a proposal or price quotation. The
issue should be referred to the Drafting Group.

The meeting was suspended at 4.35 p.m. and
resumed at 5.05 p.m.

57. Mr. LEVY (Canada) suggested that the Drllfting Group
should consider whether paragraph 3(b)(ii) was compatible with
the rest of the Draft Model Law.

58. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission endorsed the suggestion.

59. It was so decided.

60. Mr. SHI Zhaoyu (China) said that as paragraph 3(a)(v) was
in contradiction with paragraph 3(a)(iii) some amendments were
in order.

61. The CHAIRMAN said that paragraph 3(a)(v) reflected the
text that the General Assembly had recommended to Member
States and that it had already been adopted.

62. Mr. HUNJA (International Trade Law Branch) said that
paragraph 3(a)(v) concerned "any other requirements" not provid
ed for in paragraphs 3(a)(i) to 3(a)(iv) and had to do with prequal
ification. Those requirements had to be compatible with the pro
visions of paragraph 3(a)(iii).

63. Mr. CHATURVEDI (India) said that although he did not
believe that paragraphs 3(a)(iii) imd 3(a)(v) were incompatible,
the latter could be deleted.

64. The CHAIRMAN said that deleting paragraph 3(a)(v)
would limit the options available to the procuring entity; the para
graph should therefore be retained.

65. Mr. CHATURVEDI (India) said that deleting paragraph
3(a)(v) would not limit options available to the procuring entity.

66. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt article 7 with
the exception of paragraph 3(b)(ii).

67. It was so decided.

Articles 8, 9 and 10

68. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt articles 8, 9
and 10.

69. It was so decided.

Article 11, paragraph 1

70. Mr. WALLACE (United States of America) said that arti
cle 41 bis paragraphs 3(a), (b) and (c) provided for three very
broad exceptions. In that connection, it might be useful to have
the record-keeping requirement provided for under article 11,
paragraph 1 apply to such cases also. Therefore, it would be ap
propriate to wait until article 41 bis had been considered before
taking any decision on article 11, paragraph 1.

71. Ms. SABO (Canada) said that the reference made in the
French version of paragraph l(i) bis, to article 41, paragraph l(b)
did not appear to correspond to the English version.

72. Mr. TUVAYANOND (Thailand) sought clarifications con
cerning the inclusion of the underlined text in paragraph 1(d).

73. Mr. JAMES (United Kingdom), replying to the delegation
of Thailand, said that when a consultant was hired on an hourly
basis, there was no knowing beforehand how many hours he was
going to work. Therefore, paragraph led) made reference to "the
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basis for determining the price" which would make it possible to
calculate, for example, the cost of each hour of work performed
by the consultant. That was related in particular to the procure"
ment of services as were the words "if these are known to the
procuring entity" at the end of paragraph led) since the procure
ment proceedings could begin before the processing of the docu
ments ended.

74. Mr. TUVAYANOND (Thailand) said that he still did not
understand why the words "if these are known to the procuring
entity" had been included. Since the basis for determining the
price needed to be known, those words were superfluous.

75. Mr. WALLACE (United States of America) said that the
problem stemmed partly from the fact that the procuring entity
had to prepare, in accordance with paragraph (l)(e), a summary
of the evaluation and comparison of tenders, proposals, offers or
quotations and must be in a position to include in the summary at
least the price, of the offer it had accepted. In the case of tender
ing proceedings, the price was known after all the tenders had
been opened and that was why paragraph (l)(d) had been included
so that there would be no problems later on; however, concerning
services, if the fourth method were used, whereby tenders were
placed in a certain order, theoretically some of them might never
be opened. That was why paragraph (l)(e) had been included. The
United Kingdom delegation had already explained the reasons for
the inclusion of paragraph (l)(d).

76. Mr. CHATURVEDI (India) said that, in his delegation's
opinion, the inclusion of paragraph (1)(e) made it unnecessary to
include the underlined words in paragraph (l)(d). Therefore, para
graph (l)(e) as currently drafted, should be retained and the words
underlined in paragraph (l)(d) should be deleted.

77. Requiring the procuring entity to investigate for instance
the basis for determining prices in foreign countries would be
asking it to do too much. It should be enough to mention the price
and the principal terms and conditions of each tender. Therefore,
the words underlined in paragraph (1)(d) should be deleted.

78. The CHAIRMAN said that in his view, retaining the under
lined text would give the procuring entity more flexibility since
the price might not be known at the time the proceedings were
initiated.

79. Mr. HUNJA (International Trade Law Branch) said that the
words underlined gave greater flexibility to the procuring entity
and reflected what happened in practice in the procurement of
services, since most bidders did not set fixed prices but rather
provided a formula by which a price could be calculated. For that
reason alone, it was important for the procuring entity to have the
authority to include in the record the basis for determining the
price and not an exact figure.

80. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt article 11,
paragraph 1, as a whole.

81. It was so decided.

Article 11, paragraphs 2 to 4

82. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt the text of
article 11, paragraphs 2 to 4, without any amendments in view of
the fact that they reflected the UNCITRAL Model Law that had
been adopted in 1993.

83. It was so decided.

Article 11 bis

84. Mr. CHATURVEDI (India) said that he would appreciate
an explanation as to why the underlined words had been included.
In his delegation's opinion, offers, proposals or quotations could
not always be rejected as happened in the case of tendering.
Therefore, the inclusion of those words would have to be justi
fied.

85. Mr. HUNJA (International Trade Law Branch) said that
offers, proposals or quotations could indeed also be rejected by
the procurement entity under certain conditions, as provided for
by article 11 his, which was based on article 33 of the original
Model Law. In the original Model Law, article 33 had been put
under chapter Ill, which concerned only tendering. However,
when the Working Group had considered the topic of services, it
had decided that that regulation was also applicable to offers,
proposals or quotations; accordingly, while the substance of the
article had not changed, because it was included under chapter I
on general provisions, those words had had to be underlined.

86. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt article 11 his,
paragraphs 1, 2 and 3.

87. It was so decided.

Article 11 ter

88. The CHAIRMAN said that as indicated in the footnote,
article 11 ter was a new text and therefore did not contain any
underlined words. The Working Group had decided that it would
be advisable to include it because it dealt with the culmination of
the procurement proceedings and the entry into force of the pro
curement contract awarded.

89. Mr. CHATURVEDI (India) said that while his delegation
considered the wording of article 11 ter appropriate, it would
nevertheless like to suggest a minor amendment, namely, the
addition of the words "or accepted" at the end of paragraph 2.

90. Mr. TUVAYANOND (Thailand), supported by Mr. LEVY
(Canada), said that, since potential suppliers or contractors needed
to know it beforehand, the date of entry into force of the contract
should be notified at the time that offers, proposals and quotations
were requested.

91. Mr. CHATURVEDI (India) said that his delegation be
lieved that the date of entry into force of contracts must be noti
fied at the time that offers, proposals or quotations were accepted.

92. The CHAIRMAN said that since none of the other mem
bers of the Commission seemed to support the Indian delegation's
proposal, he would take it that the Commission wished to adopt
article 11 ter as currently drafted.

93. It was so decided.

Article 12

94. Mr. WALLACE (United States of America) highlighted the
innovative nature of article 12 which required that notice of all
procurement contract awards, including cases of single-source pro
curement, be published. The purpose of the draft article was to
protect citizens from possible abuses and to promote transpar
ency. Thus, it might be advisable to make the point more clearly in
the corresponding commentary, indicating that the notice would
be published even in cases of single-source procurement contracts
so that contractors would know that such proceedings were under
way. It was an established practice in some States, and should be
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extended to the others. The explanation that his delegation pro
posed to include in the commentary would draw the attention of
all States to that practice so that others could adopt it if they saw
fit.

95. The CHAIRMAN said that the preamble to the draft Model
Law clearly indicated that its purpose was to promote competi
tion. What was at stake was the protection of consumers and
taxpayers; the United States delegation's proposal was therefore
pertinent.

96. Mr. CHATURVEDI (India) said that he failed to grasp the
significance of article 12, paragraph 1, and suggested that it
should be formulated more clearly. In any case, he doubted
whether the article could be applied in practice in major countries
given the enormous number of notices that would have to be
published.

97. The CHAIRMAN said that the meaning of the paragraph
under consideration was clear. Obviously, the publication of such

notices could be a costly matter but that was the price that citizens
must pay, through taxes, in order to safeguard the international
nature of tendering, which was the intended purpose. In any case,
article 12, paragraph 3, authorized the State to specify that para
graph 1 was not applicable to awards where the contract price
involved was less than a specified amount. In other words, the
States could ease the difficulty indicated by the Indian delegation.

98. Mr. LEVY (Canada) said that in many States, notices of
contract awards were routinely published in the official gazette.
Article 12 merely reflected that practice, and was fully satis
factory.

99. Mr. TUVAYANOND (Thailand) proposed that the words
"less than" in paragraph 3 should be replaced by the words "of a
small amount" in order to avoid having to constantly be changing
the price that would be indicated in the national legislation pur
suant to the provision, in the event of inflation.

The meeting rose at 6.05 p.m.

Summary record of the 522nd meeting

Wednesday, 1 June 1994, at 10 a.m.

[NCN.9/SR.522]

Chainnan: Mr. MORAN (Spain)

The meeting was called to order at 10.05 a.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (A/CN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 12 (continued)

I. The CHAIRMAN invited the Commission to resume its dis
cussion of article 12 of the draft Model Law on Procurement of
Goods, Construction and Services.

2. Mr. TUVAYANOND (Thailand) suggested that rather than
specifying a price, in article 12, paragraph 3, it might be prefer
able to say "where the contract price is of a minor amount".

3. Mr. WALLACE (United States of America) agreed, adding
that the threshold for services might be different from that for
construction or goods. Rather than changing the Model Law, it
might be better to state in the commentary that legislators in their
individual countries could adapt national regulations.

4. Mr. JAMES (United Kingdom) agreed with the representa
tive of the United States of America that the commentary should
specify that each State should enact its own regulations, and that
the specific amount might vary, depending on whether the con
tract involved goods, construction or services. Article 12 was
intended to protect the rights of suppliers and contractors, and
also those of taxpayers by informing them of the procurements
that had occurred and awards which had been made. It was im
portant for the procuring entity to know which awards it was
required to publish.

5. Mr. GRIFFITH (Observer for Australia) and Mr. KLEIN
(Observer for the Inter-American Development Bank) supported
the proposals of the previous speakers.

6. Article 12, as amended, was approved.

Article 13

7. Mr. HUNJA (International Trade Law Branch), responding
to a question from Mr. CHATURVEDI (India), said that the point
of referring, in line 4, to "any current or former officer or em
ployee" was to try to close as many loopholes as possible. A
member of the board of directors of a company, for example, was
not, strictly speaking, an employee, hence the need to use both
terms.

8. Article 13 was approved.

Article 14

9. Mr. CHATURVEDI (India) said that the expression "that
create obstacles to participation" in article 14, paragraph 1, was
vague and that the phrase "including obstacles based on natio
nality" was inappropriate since nationality was a valid criterion
for selection in many countries. Furthermore, the inclusion of the
words "or services" in the second sentence of paragraph 2 was
inappropriate.

10. The CHAIRMAN said that, while it was true that in
some countries local contractors were given advantages, the
general principle stated in article 14, paragraph 1, concurred with
the preference for international procurement outlined in the
preamble.
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11. Mr. AL-NASSER (Saudi Arabia) said that since the article
dealt primarily with goods, there was no reason to include the
word "services".

12. Mr. WALLACE (United States of America), supported by
Mr. LEVY (Canada), said that the reference to services should be
included in article 14 and that trademarks could also be used with
reference to various services. The field of services was expanding
exponentially and the article would certainly have application in
the future.

13. Mr. CHOUKRI SBAI (Morocco) said that the issue of
services did come up in areas ranging from transport to computers
and that it was a concept that was continually evolving. There
fore, he agreed that the reference to services should be retained in
article 14.

14. Article 14 was approved.

Article 15

15. The CHAIRMAN suggested that article 15 be approved as
it stood.

16. Article 15 was approved.

17. Mr. WALLACE (United States of America) said that, al
though his delegation had earlier been critical of article 16, it was
now convinced that there was no alternative to the current text.
Even the extreme measure of providing for the procurement of
goods and services under separate heads would cause other objec
tions to be raised. He wished, nevertheless, to suggest a few draft
ing changes. In article 16, paragraph 2, a description of the
method in question should be included in parentheses after each
of the articles mentioned and, in article 16, paragraph 3, the term
"procedures" should be replaced by "methods".

18. Mr. LEVY (Canada) said that after careful consideration of
article 16, his delegation had concluded that in order for the
model law to be acceptable to a broad spectrum of States, all the
methods listed as options must be retained. The procurement
methods listed were merely options and States were free to modify
them.

19. With regard to the structure of the article, he was con
vinced that, short of drafting separate provisions on services, any
attempt to restructure the article would create a new set of prob
lems. The Commission should therefore leave well enough alone.

20. Ms. SABO (Canada) said that she could not support the
suggestion made by the representative of the United States of
America that the term "procedures" should be replaced by "meth
ods". The original Model Law made a distinction between "meth
ods" and "procedures", and the substitution of "methods" for
"procedures" would give rise to unnecessary confusion.

21. Mr. WALSER (Observer for the World Bank) said that he
agreed with the views which the representative of the Internatio
nal Bar Association had expressed on article 16 during the meet
ing of the Working Group held in March 1994. Services through
out the world were generally procured either through tendering
procedures or through requests for proposals. Paragraph 3(b)
should therefore be deleted.

22. Mr. CHOUKRI SBAI (Morocco) drew attention to a
number of discrepancies between the Arabic and other language
versions of the draft Model Law. The French version, for exam
ple, contained a reference to "records" which was translated in the
Arabic version by a term which meant "register". He would par
ticularly welcome clarification of the term "goods" as used in the

draft Model Law. It was important to know whether the term was
used as a general concept referring to real or intellectual rights or
whether it referred to movable or immovable goods.

23. Mr. CHATURVEDI (India) said that his delegation was in
favour of article 16 as currently drafted and did not agree that
paragraph 3(b) should be deleted.

24. Mr. JAMES (United Kingdom) said that after careful exa
mination his delegation had concluded that article 16 as currently
drafted represented the best available solution. He did not agree
that paragraph 3(b) should be deleted. It must be borne in mind
that enacting States would rely on the Model Law to govern all
procurement, the Model Law should therefore make all methods
of procurement available to the procuring authority. The sophis
ticated methods of procurement proposed in chapter IV bis would
be desirable only if the procuring entities had the necessary time
and money to devote to the complicated procedures which they
entailed. It must also be remembered that routine services were
increasingly being contracted out, much of it by tendering or by
competitive negotiation.

25. As to which was the better term to use in paragraph 3,
whether "methods" or "procedures", he pointed out that chapter
IV bis described not methods but a method of procurement which
had a subset of different procedures. A possible compromise
would be to use the term "method" in the singular instead of
"procedures".

26. Mr. WESTPHAL (Germany) pointed out that paragraph I
described tendering as the normal method of procurement, while
paragraph 3 appeared to suggest that tendering should be used
only if there was good reason to do so.

27. Mr. TUVAYANOND (Thailand) said that he supported the
use of the term "method" instead of "procedures" in paragraph 3,
and the retention of paragraph 3(b).

28. On the subject of the Commission's method of work, mem
bers should be allowed to express their views on any subject, even
if the particular subject had been considered by a working group.
It must be borne in mind that not all members were represented
on working groups.

29. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that he supported the position adopted by the repre
sentative of the World Bank. It was his impression that the Com
mission did not have the expertise to adequately deal with all the
complexities of the Model Law as it related to services and had
therefore sought to ensure that all methods of procurement of
goods would automatically be available for services. However, he
cautioned that, since many of the methods were unstructured it
would be necessary to provide detailed guidelines on how they
should be applied.

30. Mr. SHI Zhaoyu (China) said that, while the current ver
sion of article 16 represented an improvement over the previous
text, there was still room for improvement. Paragraphs 3(a) and
(b) did not clearly identify specific methods of procurement of
services. The draft text should first identify the methods before
describing the procedures governing their use.

31. Mr. MELAIN (France) said that his delegation supported
article 16 as currently drafted although it should be read in con
junction with chapter IV bis. He however agreed with the United
Kingdom delegation that notwithstanding chapter IV bis, other
methods of procurement could be used, particularly when hand
ling the procurement of a small volume of services. Concerning
paragraph 3 in the French version of the text, he pointed out that
the reference to article 39 bis was no longer correct, since that
article had become chapter IV bis.
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32. Mr. LOBSIGER (Observer for Switzerland) said that arti
cle 16 was sound in that it made a distinction between goods and
construction on the one hand and services on the other while
respecting the pre-existing structure of the Model Law as ap
proved by the Commission with respect to methods of procure
ment of goods and construction. That key provision had made it
possible to limit the primary methods of procurement of services
to one area. The task of reducing the number of methods could be
left to national lawmakers. Such a task could be better accom
plished if some additional information were provided in a com
mentary which would reflect the doubts of certain delegations
regarding certain secondary methods of procurement and their
applicability to the procurement of services.

33. Ms. SABO (Canada) said that the question of whether or
not to use "method" and "procedures" could be addressed by the
drafting group. Concerning the comment made by the representa
tive of Germany, she noted that unless new methods were given
a certain amount of prominence, there was a very real risk that
inexperienced procurement entities might not get the best results
from tendering. Therefore, article 16 should not be amended. It
could be indicated in a general comment that the Working
Group's work had been accomplished in the presence of repre
sentatives with great expertise in the field of procurement and that
even where delegates did not particularly have the expertise they
had consulted with experts in their States.

34. Mc. UEMURA (Japan) said that his delegation wished to
know whether requests for proposals procedures under the Model
Law fell within the meaning of tendering procedures in the Gen
eral Agreement on Tariffs and Trade (GATT) Agreement.

35. The CHAIRMAN suggested that article 16 should be ac
cepted as currently drafted, and that the suggestions put forward
by the observers for the Inter-American Development Bank and
the World Bank could be included in the commentary. The latter
could even indicate that some States might wish to delete para
graph 3(b) when they incorporated the Model Law into their own
legislation. He agreed with the representative of Germany that it
might be better to reverse the order of paragraphs 3 and 2. In
response to the concern voiced by the representative of Japan, he
noted that while the Model Law did not follow GATT termino
logy, it did reflect the spirit of the GATT Agreement.

The meeting was suspended from 11.48 a.m. to 12.22 p.m.

36. Mc. HUNJA (International Trade Law Branch), replying to
a question from Mc. TUVAYANONI (Thailand), said that in the
original Model Law, the first part of article 16, paragraph 2, es
tablished the right of the procuring entity to use any of the meth
ods pursuant to articles 17, 18, 19 and 20 and the second part
established the obligation to keep a record of the reasons why
those methods were used. In the text before the Commission, the
two issues were dealt with in separate paragraphs, paragraphs (2)

and (4) respectively; the linking phrase "and, if it does" had there
fore been deleted.

37. Mr. LEVY (Canada), referring to article 16, paragraph 4,
said that the words "relied to justify" might cause problems in
interpretation. Where something was not reviewable it seemed
unfortunate to require justification, since no matter how inade
quate any justification might be there was nothing that a contrac
tor could do. The same problem arose in article 41 sexies, para
graph 1(b).

38. Mc. WALLACE (United States of America) said that the
wording had been chosen quite deliberately in both instances and
must stay, since it was a very important part of the Law.

39. Mr. JAMES (United Kingdom) said that he agreed with the
representative of the United States. The wording of article 16
reflected a compromise between those who wanted the choice of
method to be subject to review and those who felt that it should
not be justiciable since it related to an administrative choice,
positions which had been reconciled by agreeing that it should be
in the public domain. His delegation would be most uneasy
should any effort be made to upset that balance. The drafting of
article 16, paragraph 4, was, perhaps, ambiguous, since it could be
interpreted as imposing, in relation to services, a requirement to
give reasons where the preferred method of requests for proposals
for services was employed, which would be inconsistent with
practice under the existing Model Law, and was surely not the
intent. The wording of that paragraph should be reviewed.

40. Mr. WALSER (Observer for the World Bank) said that
article 16, paragraph 4, simply meant that where a procuring
entity used a method other than the normal method it should
justify or explain its choice. It might have been preferable to have
had a paragraph 3 stating that the normal practice was to use
chapter IV bis, a paragraph 4 indicating exceptions in the case of
services, and a paragraph 5 referring back to paragraph 4 with
respect to services and to paragraph 2 in respect of goods and
construction. Such drafting would be much clearer.

41. Mr. KLEIN (Observer for the Inter-American Development
Bank), noted that in many States the rule enshrined in article 11
bis that a procuring entity need not justify its rejection of tenders
was qualified by a requirement for justification once envelopes
had been opened. That qualification was intended to prevent a
procuring entity from rejecting all tenders if a preferred contractor
had not won.

42. The CHAIRMAN said that he took it that the Commission
wished to approve article 16.

43. It was so decided.

The meeting rose at 1.05 p.m.
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Chairman: Mr. MoRAN (Spain)

The meeting was called to order at 3.10 p.m.

357

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (AlCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 16

1. Mr. JAMES (United Kingdom) said that he had no objection
to the proposal formulated by the United States delegation.
Nevertheless it was his delegation's understanding that para
graph 2 of article 16 of the UNCITRAL Model Law on Procure
ment of Goods and Construction authorized the procuring entity
to use a method of procurement other than tendering proceedings
only pursuant to articles 17, 18, 19 or 20, and only if the condi
tions set forth in those articles were met.

2. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve the sub
stance of article 16 and submit it to the Drafting Group for con
sideration of the United States proposal.

3. It was so decided.

Articles 17 and 18

4. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve articles 17
and 18.

5. It was so decided.

Article 19

6. The CHAIRMAN said that, if there was no objection, he
would take it that the Commission wished to approve the sub
stance of article 19 and submit it to the drafting group to consider
the possibility of avoiding the repetition of the word "provided"
in the English text and the replacement of the word "prestados"
in the Spanish text by a more appropriate expression.

7. It was so decided.

Article 20

8. Mr. WALLACE (United States of America) said that he
agreed with the text of article 20. He recalled that paragraph l(d)
of the article, which authorized the procuring entity to contract
with a single supplier for reasons of standardization, had been
debated at great length in the Working Group. While such treat
ment had not caused particular difficulty in the procurement of
goods, its application was much more complicated when the ob
ject of procurement was a service. For example, it could give rise
to ethical problems. Accordingly, his delegation reserved the right
to propose, when the commentary to the paragraph was consi
dered, that reference should be made to the appropriateness of
regulation of the matter by States under article 4.

9. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve article 20.

10. It was so decided.

Articles 21 to 35

11. The CHAIRMAN said that, if there was no objection, he
would take it that the Commission wished to approve articles 21
to 35.

12. It was so decided.

Chapter N

13. Mr. WALLACE (United States of America) said that it
might be appropriate to amend slightly the title of chapter IV,
"Procedures for procurement methods other than tendering",
since the draft now included a chapter IV his which also dealt
with a procurement method other than tendering.

14. Mr. LEVY (Canada) proposed that the title should be
amended to read: "Other common procurement methods".

15. The CHAIRMAN suggested that the possibility should also
be considered of using the expression "alternative methods", sug
gested by Mr. Herrmann.

16. Mr. LEVY (Canada) endorsed Mr. Herrmann's suggestion.

17. Mr. CHOUKRI SBAI (Morocco) suggested that the title of
chapter IV should be "Two-stage procurement procedures".

18. Mr. TUVAYANOND (Thailand) said that he doubted
whether it was appropriate to amend the title of the chapter, which
was identical to the text of the Model Law already adopted, ex
cept to the extent that it was justified by the special nature of
services. To do otherwise might suggest that the subject required
special treatment.

19. The CHAIRMAN agreed that, before introducing changes,
every effort should be made to establish reasons for them.

Articles 37 to 41

20. The CHAIRMAN, referring to articles 37 to 41, said that
the amendments to the text reflected the ideas expressed at the
meetings of the Working Group, while elsewhere the text retained
the original drafting of the Model Law already adopted. Accord
ingly, if he heard no objection, he would take it that the Commis
sion wished to approve the articles.

21. It was so decided.

Chapter N bis

22. The CHAIRMAN invited the Commission to consider
chapter IV bis, which was completely new. It would probably be
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necessary to begin with the matter of the title, which, at least in
the Spanish version, was the same as that of article 41 bis.

23. Mr. WALLACE (United States of America) said that he
had no objection to the title of the chapter, but thought it might
be moved to become chapter III bis, since chapter III dealt with
tendering proceedings, which were the principal procurement
method for goods and construction, while chapter IV bis dealt
with services.

24. Mr. SHI Shaoyu (China) said that chapter IV bis dealt with
requests for proposals. In the English text, chapter III used the
word "proceedings", while chapter IV spoke of "procedures"; the
Chinese text, on the other hand, used the same term for both.
Further, chapter IV bis referred to "procedures" or methods, and
thus was consistent with chapter IV. For the content of chapter IV
bis to be consistent with that of chapters III and IV, he proposed
that the title of chapter IV bis should be amended to read
"Methods for the solicitation of proposals for services".

25. Mr. TUVAYANOND (Thailand) asked for clarification as
to why, in the English text, two different expressions were used,
one for the title of the chapter ("Requests for proposals") and the
other for the title of article 41 bis ("Solicitation of proposals").
The reason for the difference was not clear.

26. Mr. WESTPHAL (Germany) noted that paragraph 54 of
the report of the Working Group stated: "In particular, request for
proposals and competitive negotiations dealt with cases in which
the procuring entity did not know the nature of the technical so
lution to its needs", whereas article 39 dealt with cases where the
procuring entity attributed particular importance to the quality of
the services supplied. He wondered whether the expression "re
quest for proposals" should be used, since, as he had just noted,
it was reserved for a specific situation. In document AlCN.9/392,
in connection with article 39 bis, three titles were proposed, one
of which, "Special procedure for procurement of services", could
perhaps be used to resolve the problem.

27. Mr. LEVY (Canada) said that his delegation also had some
doubts concerning the title of chapter IV bis, since the expression
"Request for proposals", used for article 38, should not be repea
ted. Since, when drafting legal texts, titles were usually left to the
end, he suggested that the matter could be taken up again once
consideration of the chapter was concluded. As for moving the
title, he recalled that the structure of the Model Law had been the
subject of extensive debate to ensure that the text ultimately
adopted would be more coherent, but he agreed that it could be
placed following the chapter on tendering proceedings, which
would then be followed by other common or alternative methods.

28. Mr. WALLACE (United States of America) said that the
title of the chapter involved a substantive issue to which he would
not refer since the representative of Germany had already done so.
In his view, the problem resided partially in the fact that article 38
was entitled "Request for proposals". In his country and at the
World Bank, so far as he knew, it was customary to refer to
"RFP", or requests for proposals, the term which was normally
used to designate that method of selecting services. That was what
had led to the compromise solution of referring to a request for
proposals for services. In order to solve the problem of the chap
ter title, he suggested that the title of article 41 bis should be
changed to "Notice", which was the procedure that preceded a
request for proposals, or RFP.

29. Mr. CHATURVEDI (India) agreed with the representative
of China that the title of chapter IV his was unclear. Apparently,
the chapter dealt with special provisions on procurement of ser
vices. Thus, if the title was to be changed, as he believed it should
be, it should read "Methods of procurement of services". He did
not agree that the word "notice" should be used, as it would be

unclear what type of notice was involved. With reference to para
graph 1 of article 41 bis, which stated that "A procuring entity
shall solicit proposals for services", he said that the paragraph
dealt with a method of procuring services, and that it was not
always necessary to solicit proposals. He did not believe that that
was the implication. Moreover, there was no mention of either the
suitability or the qualifications of the person or entity that was to
provide the services; that should be included in article 41 bis.

30. Mr. JAMES (United Kingdom) said that he shared the
views expressed by most of the previous speakers. It would be
useful to relocate the chapter and, at the same time, to adopt the
suggestion made by the Secretary of the Commission that refe
rence should be made to "alternative methods", as that would
make the ensuing provisions clearer. In addition, while he agreed
that the title of the chapter should be changed, he did not believe
that the Commission should devote too much time to the matter,
especially if the Working Group had already discussed it exten
sively. In his view, the title of article 41 his led to confusion, and
the question should be considered by the Drafting Group. The
intention was basically to reflect the sequence of events in the
procurement process, which consisted of a notice seeking expres
sion of interest in submitting a proposal, followed by the forward
ing of the relevant documents. The idea was that article 41 bis
should deal with the notice procedure; the solicitation of propos
als was what was sent in response to expressions of interest. He
did not agree that the article should simply be entitled "Notice",
although that term could be incorporated into the title.

31. Mr. WALSER (Observer for the World Bank) raised an
issue concerning the structure of the chapter. While he could
accept the need for the other procurement methods referred to in
article 16, paragraph 3(h), namely, two-stage tendering, request
for proposals and competitive negotiation, he failed to understand
why it was necessary to have two categories of requests for pro
posals for services, namely, the simple type referred to in arti
cle 38, which applied to goods as well as construction and ser
vices, and the more complex but, in his view, incorrect type
outlined in chapter IV his. He would appreciate an explanation in
that regard. The two categories complicated the situation for the
procuring entity, which must, in the final analysis, decide which
type applied to services. In his view, the content of article 16,
paragraph 3(b) notwithstanding, the category of requests for pro
posals envisaged in article 38 was unnecessary and should be
eliminated.

32. Mr. LEVY (Canada) said that the Drafting Group should
take into account the pertinent suggestion made by the Secretary
of the Commission that reference should be made to "alternative
procurement methods". The problem could perhaps be solved by
using the expression "principal methods of procurement of ser
vices" and providing for alternative methods applicable to goods,
construction and services. Article 41 his could be entitled "An
nouncement of solicitation of proposals", although that appeared
to be somewhat redundant. In reply to the statement made by the
Observer for the World Bank, he said that his Government was
opposed to any attempt to delete article 38, which would apply to
cases in which one did not know with certainty what was re
quired, while article 41 his would be reserved for those cases in
which one knew precisely what was required.

33. Mr. WALLACE (United States of America) said that the
idea of relocating chapter IV his was interesting, as was the Ca
nadian suggestion that reference should be made to the "princi
pal" or "preferable" method; the suggestion made by the Secre
tary of the Commission that the other methods should be termed
"alternative" would then be not only logical and appropriate, but
also be in keeping with the tenor of the Guide. With regard to the
title of article 41 his, he believed that it dealt specifically with the
concept of notice; the very word was included in the provision.
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34. Mr. TOVAYANOND (Thailand) supported the Canadian
proposal to change the title of chapter IV his to "Notice of request
for proposals for services".

35. Mr. LEVY (Canada) said that, in the English version of
paragraph 1 of article 41 his, the word "expression" should be
replaced by "expressions".

36. Mr. HUNJA (International Trade Law Branch) said that
one of the selection procedures listed in article 41 sexies was
similar to the method provided for in article 38. Moreover, under
the condition envisaged in article 17, paragraph l(a), where it was
not feasible for the procuring entity to identify the characteristics
of services, article 38 would presumably apply. It should be noted
that the methods provided for in article 38 and in chapter IV his
overlapped to some extent.

37. The CHAIRMAN said that, as the Canadian delegation had
noted, the procedure in article 17 would apply in cases where
there were no details on the items to be procured; in cases where
some information was available, the procedure in article 41 his
would apply.

38. Mc. WALLACE (United States of America) said that there
was no way to know with certainty under what circumstances
articles 38. 39 or article 41 his would apply. Therefore. the article
that was most appropriate, based on the various procedures pro
vided for in each article, should be applied. Thus, article 41 his
established the requirement of a notice which did not appear in
either article 38 or article 39. In contrast to articles 38 and 39,
article 41 ter contained a detailed list of the information to be
included in requests for proposals. In addition, the criteria listed
in article 41 quater were very different from those listed in arti
cle 38.

39. His delegation would bow to the wishes of the Working
Group and would, therefore, accept the 11 methods proposed,
even though 5 of them could be eliminated in the case of services,
namely, two-stage tendering, the Canadian method, competitive
negotiation, restricted tendering and request for quotations.

40. Mc. CHATURVEDl (India) said that the Canadian propo
sal concerning the title of chapter IV his appeared to be correct.
The first line of paragraph 1 of article 41 his should read "A
procuring entity shall solicit requests for proposals for services".
Paragraph 1 should also mention the award of contracts, as well
as experience.

41. Mc. SRI Zhaoyu (China) said that it did not seem appro
priate to use the word "notice" in the title of chapter IV his,
since the chapter referred to many other questions. Chapter IV his
referred to procedure and should include special methods for
services.

42. Mr. CHATURVEDl (India) asked whether the Commission
was to conclude its work before the Drafting Group met.

43. Mr. HERRMANN (Secretary of the Commission) said that
the Drafting Group met during the UNCITRAL session. The
Group consisted of six teams of linguists who were responsible
for preparing the various language versions in the six official
languages of the Organization. Each language team consisted of
a reviser from the United Nations translation services and a
delegate attending the UNCITRAL session who, as a member of
the team, represented a language rather than a Government. The
Group was concerned solely with drafting questions; if it ob
served that a drafting change could have substantive conse
quences, it brought the matter to the attention of the Commis
sion for resolution. Thus, with the help of the Drafting Group,

UNCITRAL could examine the results of its work and adopt a
final text at the close of its session.

The meeting was suspended at 4.35 p.m. and
resumed at 5.05 p.m.

44. Mr. JAMES (United Kingdom) praised the representative
of the United States of America for his eloquent defence of the
provisions under discussion, and especially for chapter IV his.
That delegation should nevertheless make an effort to understand
the issues raised by Mr. Hunja, which were of concern to several
delegations.

45. The United States delegation had proposed the elimination
of articles 38 and 39 so that the Commission might concentrate on
chapter IV his. In the view of the United Kingdom, however, it
would be preferable to retain chapter IV his and concentrate on
articles 38 and 39 as well as on the criteria for their application.
Although he did not wish to propose that solution, so as not to
break the agreement that had been reached in the Working Group,
he did wish to state the reasons that the Working Group had
formulated those two opposing viewpoints. As Mr. Hunja had
pointed out, the real problem presented by that text was the cri
teria on the basis of which the articles would be applied, which
was related to article 16, which had been discussed at the previous
session, and to the issues raised by articles 38 and 39 and chapter
IV his.

46. That question had been debated at length in the Working
Group, which had considered, with respect to the Model Law, that
the Group could not draft an appropriate formula by which to
impose on the procuring entity the obligation to use anyone pro
cedure, but could only indicate its preference for the more de
tailed procedure because it offered both greater transparency and
greater protection. Those principles had been established in the
preamble. The United Kingdom was prepared to accept the com
promise reached in the Working Group.

47. The problem was not a legal one, but rather of how to
persuade States of the advantages of the provisions contained in
the Model Law. It was a matter of explaining to States that, al
though there existed a great variety of methods of procurement, a
principle must obtain that would favour transparency and open
ness in procurement. That should be clearly stated in the commen
tary and in the report.

48. Since some circumstances called for prompt action. it was
advisable to follow a less demanding procedure. In such cases, the
Model Law afforded the enacting State the possibility of allowing
the procuring entity to use any option that might be appropriate
for the individual case. It was up to the enacting State to deter
mine to what extent the procuring entity would assume responsi
bility, and it should be mentioned that both the Model Law and
the Guide to Enactment of UNCITRAL Model Law contained
many safeguards against adoption by the enacting State of un
satisfactory procedures. Those safeguards ensured that the proce
dures would have the greatest possible transparency and open
ness. All those factors should be clearly explained to enacting
States, and p,articularly in the Guide.

49. Mr. HERRMANN (Secretary of the Commission) said that
he was greatly concerned by what had occurred in the Working
Group, namely, the discrepancy between the text to be approved
(the Model Law) and the content of the Guide. That problem was
related to the problem of "selling" the text, or, in other words, of
explaining it. If there was a marked discrepancy between the text
of the Law and that of the Guide, and it was a matter of convinc
ing States that the Law would function just as well in either case,
and the Guide stated the contrary, that contradiction did not en
courage acceptance of the text.
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50. In that connection, reference was often made to the multi
plicity of options; when the actual wording of the Law was exa
mined, however, there was not a single reference to the options of
legislators: only the options open to the procuring entities were
mentioned. And yet in the Working Group reference had often
been made to the options that Governments should enjoy, since all
States would not, of course, adopt the Model Law in its entirety.
In one of the provisions of the previous drafts, the options of
legislators were explicitly stated. He suggested, therefore, that if
such options were not referred to in the text of the Law itself, they
should at least be mentioned in a footnote, a method used in other
cases of lesser importance. What must be ruled out was reference
to the options only in the Guide. His suggestion reflected the hope
that States would actually adopt the text as a model, and was in
keeping with the idea of transparency referred to in the preamble.

51. Mr. WESTPHAL (Germany), commenting on the point
raised by the United States of America, namely, that the Model
Law included 11 methods of procurement while the Agreement on
Procurement under the General Agreement on Tariffs and Trade
(GAIT) included only 3, said that the only solution on which the
members of the Working Group could agree was to establish that
the legislator had a choice among the 11 methods proposed. That
was not in his view, an easy process, since many countries lacked
both experience and criteria in the area of procurement, and would
not be in a position to choose the most appropriate method from
among all those options. He doubted that UNCITRAL could set
out principles in the Guide on which the legislator could base that
choice, since not even the Working Group had been able to de
velop an acceptable approach to that problem.

52. Article 41 his was too long and extremely detailed, and in
one way or another sought to incorporate a special regime for
services into the Model Law. Despite the fact that most delega
tions were opposed to drafting a separate text on the procurement
of services, article 41 was a compilation of criteria relating to that
question.

53. He reminded the Commission that the purpose of the
Model Law was to help developing countries and countries with
economies in transition to formulate their own competitive cri
teria for the procurement of services. It should not be forgotten,
however, that although the United Nations, through UNCITRAL,
might formulate a Model Law and recommend that States adopt
it, they might prefer to adopt the GATT Agreement on Procure
ment, and to use other criteria as a model instead of those cur
rently being prepared by UNCITRAL.

54. The Model Law was very complex, and had become more
so as a result of the effort to incorporate the procurement of
services. Germany therefore vigorously supported the proposal of
the Secretary of the Commission that a footnote should be added
to article 41 his specifying that it was possible to choose among
the various options offered.

55. Mr. LEVY (Canada) supported the suggestion made by the
Secretary of the Commission that footnotes should be used to
indicate to legislators that they could choose among the various
options, and that they were not bound to adopt all of them. He
also fully supported the statements of the United States of America
and the United Kingdom with regard to the significance of the
Model Law and the problems it raised at the current stage. Article
41 his was unnecessary; the method envisaged in article 38 was
relatively transparent and avoided the bureaucratic traps in article
41 his. It had nevertheless been argued in the Working Group that
procedures should be established that would approximate in so far
as possible the tendering procedures. By way of a compromise,
several delegations had requested that other methods should be
included as well, and that the preferred method for the procure
ment of services should be indicated.

56. With regard to the concern expressed by Germany, he
noted that if legislators experienced difficulties in determining the
method to use, they might seek expert advice; it made no sense
arbitrarily to eliminate any of the methods included in the article
merely to simplify the text.

57. Mr. ABOUL ENEIN (Observer for the Regional Centre for
Mercantile Arbitrage, Cairo) considered that the heading of chap
ter IV his was unnecessary, and that two headings could be used
instead under the original title of chapter IV, "Procedures for
procurement methods other than tendering". The first would be
"General procedures for procurement other than tendering" and
would cover the procurement of goods, construction and services;
the second, "Special procedures for services", would cover article
41 his and the paragraphs of that article which followed.

58. Mr. WALLACE (United States of America) conceded that
the members of the Working Group had perhaps split hairs some
what in developing an acceptable text, as the representative of
Germany had suggested, but pointed out that the provisions of
GATT and the Model Law were very different. GATT defined
what was permissible, i.e., fair or unfair, in trade policy, but did
not formulate detailed operational laws. It had not, for instance,
defined services. The UNCITRAL Model Law doubtless had to
be brought into line with the provisions of GATT, but it was no
less true that it would be difficult to achieve the objectives of the
Model Law on the basis of those rules. In any case, the suggestion
by the Secretary of the Commission was quite interesting, the
more so since there were already footnotes in chapter V, albeit for
another purpose.

59. It also went without saying that the Guide must be brought
into line with the contents of the Model Law. Although the con
tent of the Guide might appear not to be precisely the same as that
of the draft Model Law, the Working Group had never intended
to deviate form its provisions.

60. With regard to the comments made by the representative of
Canada, it was important to recall that the Model Law represented
the first time that an attempt had been made to subject the pro
curement of services to public regulations in such a rigorous
manner. States were entering into relatively unknown territory,
which meant that in some cases they would have no alternative
but to turn to experts. In fact, the World Bank and the United
Nations itself sent experts to various countries to assist States on
such matters. Nevertheless, the Commission had a responsibility
to elaborate a Model Law that was as complete as possible. While
the draft under consideration might not fulfil the requirements for
order, simplicity, coherence and in-depth analysis called for in a
Model Law of that type, there was no doubt that, under the cir
cumstances, the discussions had been quite useful. Finally, it must
be stressed that the Commission was not advocating the use of
any particular method of procurement.

61. Mr. CHATURVEDl (India), referring to the statement by
the Secretary of the Commission, said that the text must clearly
indicate that States could choose among the different methods of
procurement set forth in the Model Law. Certainly chapter V
contained footnotes, but it remained to be seen whether the prob
lem at hand could be solved in that way. In any case, his delega
tion would prefer to avoid that solution, which was far from ideal.
If it had accepted such a solution on previous occasions, it was
only to avoid going against the majority opinion in the Com
mission.

62. Mr. TUVAYANOND (Thailand) said that the text under
consideration struck a satisfactory balance among the interests of
the various members of the Commission. To redo what had been
accomplished would be a waste of time and resources. He recog
nized that a number of options might exist, since circumstances
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were not the same in all countries. Moreover, the Commission
was not empowered to impose methods of procurement on legis
lators. The Secretary's suggestion appeared to reflect the consen
sus of the Commission; it might be possible to insert a footnote
to ensure that lawmakers clearly understood that they were not
obliged to employ all the methods mentioned in the Model Law,
but were free to choose those which were in the best interests of
their own countries.

63. Mr. WALSER (Observer for the World Bank) fully en
dorsed the Secretary's suggestion that the Commission should
provide States with a better explanation of how to proceed in
choosing one or more methods of procurement. It might be appro
priate to state in the text itself that States were not obliged to
adopt all the methods mentioned.

64. In recent years, the World Bank had been recommending
that its member States should adopt the UNCITRAL Model Law
on Procurement of Goods and Construction, since it was the only
such law in existence. The Bank had also provided consulting
services and financial support to assist the efforts of various coun
tries in that area. Thanks to the Bank's efforts, Poland was pre
paring to submit the Model Law to its Parliament for adoption,
and other countries, such as Bulgaria, Estonia, Latvia and Slova
kia, were considering the possibility of doing so. Nevertheless,
the Bank recommended the Model Law with some reservations.
For example, it suggested that the method of competitive nego
tiation should not be applied, and once 'the draft was approved, the
Bank would probably also recommend against application of ar
ticle 16, paragraph 3(b). In summary, the Bank gave general sup
port to both the Model Law that had been adopted by the General
Assembly and the draft Model Law before the Commission, and
it intended to continue to promote the UNCITRAL model laws.

65. Mr. GRIFFlTH (Observer for Australia) said that he did
not know how to interpret the statement by the representative of
the World Bank that his institution recommended the UNCITRAL
Model Law on Procurement of Goods and Construction because
it was the only such law in existence. He hoped that the Bank
would adopt a more positive attitude in that regard.

66. As for the suggestion by the Secretary of the Commission,
he wondered whether it might not be advisabl~ for the Drafting
Group to function as an informal working group in the preparation
of the text and footnotes to be inserted into the present document.
Consideration might also be given to the possibility of preparing
a brief note to reflect the comments made by the representative of
Thailand regarding article 12, paragraph 3. If those comments
were inCluded in the Guide to Enactment, they might go unno
ticed, whereas that would not happen if they were included in a
footnote.

67. The CHAIRMAN expressed his surprise at the last few
statements. A model law was only a model for legislation, and
lawmakers could either adopt it in its entirety or take from it what
they deemed appropriate. If the Commission decided to use aste
risks or footnotes, it would have to do so in every case where
lawmakers had a choice. However, if the Commission did want to
include such a notice, he felt that asterisks would not suffice;
what was needed was a guide for legislators. Ideas regarding the
drafting of such a guide could be submitted to the Secretariat.

68. He then turned to the question which several members had
raised regarding conflicts between GATT and the Model Law. He
had had an opportunity to study the text of GATT and the direc
tives of the European Community concerning State procurement.
The methods were the same, but they had different names. It was
important to note that GATT instructed States regarding the legis
lation to be drafted, whereas UNCITRAL offered a model, thus
perfectly complementing the prescriptive nature of GATT. The
question of incompatibility did not arise. The Model Law offered
one possible way of doing things, and it was up to lawmakers to
decide whether to accept it entirely or in part.

69. Mr. HERRMANN (Secretary of the Commission) noted
that, while it was he who had suggested the use of footnotes, he
had no particular preference for that method. One might say that
he had mentioned it for want of a better one. The important thing
was that the Model Law was by nature optional; however, while
drafting it, both the Working Group and the Commission had
been aware that some cases were more optional than others. The
idea was that it should be a finished document which could be
promulgated as written, with only technical changes. If it offered
a solution that did not satisfy legislators, they could change it, as
had been done, for example, with the Model Law on International
Commercial Arbitration. The present Model Law set forth a
number of possible methods of procurement, and no one was
suggesting that a State should accept all of them. He felt that the
question of whether or not to accept the various methods indi
cated should be raised not in a separate guide, but in the law
itself. Lastly, since the content of the note was a subject that
called for more substantive discussion, the matter should be
settled by the Commission rather than by the Drafting Group.

70. Mr. JAMES (United Kingdom) echoed the sentiments of
the Chairman arid the Secretary of the Commission. The Drafting
Group should not be responsible for writing substantive portions
of the document, particularly if footnotes would also need to be
included elsewhere in the Model Law. In the present case, the
footnote was of critical importance. He was sorry if he had given
the impression that he wished to reject the compromise reached
by the Working Group. He had merely wished to remind the
Commission that there had been another point of view. He was
among those who thought that some States might wish to make
use of all of the methods presented in the Model Law, but he felt
it would be difficult to indicate to States in a brief note how many
or which methods they should adopt. The appropriate place to do
so was in the commentary, but when the question had been con
sidered by the Commission and the suggestion had been made
that each article might be followed by a commentary, that had not
been considered practical. He was opposed to the idea of adding
a footnote because discussion of its content would only be a waste
of the Commission's time.

71. The CHAIRMAN suggested that the asterisks might refer
to the pertinent paragraphs of the Guide to Enactment. Perhaps
time could be set aside to provide the Secretariat with ideas for
the drafting of the Guide.

The meeting rose at 6.10 p.m.
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Summary record of the S24th meeting

Thursday, 2 June 1994, at 10 a.m.

[NCN.9/SR.524]

Chairman: Mr. MoRAN (Spain)

The meeting was called to order at 10.05 a.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

1. The CHAIRMAN said that the question had arisen of the
exact title of the draft UNCITRAL Model Law on Procurement of
Goods, Construction and Services, contained in the annex to the
report of the Working Group on the New International Economic
Order on the work of its seventeenth session (NCN.9/392). He
suggested that the final title should remain as set out in the annex,
with the removal of the square brackets and the deletion of the
word "draft".

2. Mr. TUVAYANOND (Thailand) said that, in view of the
adoption of the UNCITRAL Model Law on Procurement of
Goods and Construction, it seemed redundant to refer to goods
and construction in the title of the draft Model Law now before
the Commission. In fact the Commission was currently concerned
only with services, the other elements having been dealt with in
the earlier Model Law. Retention of the proposed title might mean
that States would need to read both Model Laws in conjunction
with each other.

3. Mr. CHATURVEDI (India) agreed that the Commission was
dealing only with services, in which case the title of the draft
Model Law should be amended accordingly. However, the Com
mission must guard against any tampering with the existing Model
Law, which must be left well alone.

4. The CHAIRMAN noted that the text of the draft Model Law
did not, in fact, deal only with services.

5. Mr. HUNJA (International Trade Law Branch) said that the
Working Group had already considered the question of the title,
as indicated in paragraphs 16 to 18 of its report. The understand
ing had been that the Commission would determine the best way
to incorporate the question of services in a model law, probably
in a consolidated text dealing with goods, construction and ser
vices. There would thus be two model laws, one on goods and
construction, the other a consolidated text dealing with goods,
construction and services. The only remaining issue was exactly
how to entitle the consolidated text.

6. Mr. WESTPHAL (Germany) said that it might be simpler to
entitle the draft law the UNCITRAL model law on procurement.
The title of the first Model Law had been made restrictive since
that text did not cover all aspects of procurement, but the text now
before the Commission was broader. Nevertheless his delegation
could accept the current wording of the title.

7. Mr. GRIFFITH (Observer for Australia) said that the draft
Model Law should contain a note indicating that it was a con
solidated text covering all three aspects and making clear the

relationship between the two Model Laws. The note should be
prominently placed on the first page.

8. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that either formulation of the title seemed acceptable.
It had, however, been his impression that the first Model Law
would be superseded by the Model Law now before the Commis
sion, which would be the only one remaining in effect.

9. Mr. CHOUKRI SBAI (Morocco) said that the question of the
title was extremely important. The use of a short form would
leave open the question of exactly what was covered, which was,
in fact, goods, construction and services.

10. Mr. TUVAYANOND (Thailand) agreed that it was mis
leading to use a short form referring only to procurement, since
it would not be clear what aspects were covered. Once the draft
Model Law was adopted there· would be two Model Laws--one
on goods and construction, the other on goods, construction and
services-which was potentially confusing since there would be
two regimes, similar but not identical, for goods and construction.
The use of an explanatory note indicating the relationship be
tween the two Model Laws would provide a satisfactory solution.

11. Mr. CHATURVEDI (India) agreed with the Observer for
the Inter-American Development Bank. Unless the Commission
decided otherwise the adoption of the second Model Law would
implicitly repeal the first Model Law, a matter which the Com
mission should consider further.

12. Mr. LEVY (Canada) said that it seemed that the full title
would be necessary to avoid confusion, but he agreed with the
Observer for Australia that a comprehensive explanatory note,
prominently placed, was appropriate.

13. Mr. AL-NASSER (Saudi Arabia) said that there were two
possibilities: that there would be two Model Laws, one dealing
with goods and construction, the other with goods, construction
and services; or that there would be a single, uniform vr standar
dized model law on all three. Perhaps if the title reflected some
such wording confusion would be avoided.

14. Mr. WALLACE (United States of America) said that the
use of a full title, while ungainly, was less misleading. The sug
gestion made by the Observer for Australia was most helpful. Any
such note might simply state that there was an existing law on
goods and construction, but that there was now a consolidated text
also covering services, and that the elements dealing with goods
and construction were almost identical in the two Model Laws.

15. Mr. SRI Zhaoyu (China) said that the current draft should
refer to all three elements, since the current work of the Commis
sion was to complement its earlier work by bringing services
under a model law. It was important to clearly indicate the rela
tionship between the two Model Laws. Accordingly, the current
wording of the draft Model Law before the Commission should be
retained, and, as suggested by other delegations, an explanatory
note added.
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16. Mr. GOH (Singapore) said that his delegation supported
the suggestion that a note should be added to make it clear that
the Commission was grafting provisions covering the procure
ment of services on to its earlier work.

17. Mr. KLEIN (Observer for the Inter-American Development
Bank) asked why there should be two model laws, with the at
tendant risk of confusion.

18. Mr. HERRMANN (Secretary of the Commission) said that
the Commission could repeal the original Model Law if it chose,
but had so far taken the view that some States would be interested
only in goods and construction and would avail themselves of the
first Model Law, while others would find it useful to use a model
law also including the procurement of services. Even if there were
a single text, some States would not be interested in the provi
sions relating to services, and a need would arise for advice on
how to apply only some elements of the single text. In essence the
two Model Laws met different needs, and where they dealt with
the same subjects, they were identical in substantive terms.

19. Mr. CHATURVEDI (India) noted that the first Model Law
had already been adopted by the General Assembly and that there
would be a risk of further confusion if an attempt were made to
repeal it. An explanatory note should suffice to make the situation
clear.

20. The CHAIRMAN said that the Commission would thus
adopt the title he had suggested earlier in the meeting, with the
incorporation of an explanatory note.

Article 41 bis. Solicitation of proposals

21. The CHAIRMAN introduced article 41 bis and invited
Commission members to comment on it.

22. Mr. WALLACE (United States of America) suggested that
since a large part of article 41 his dealt with the subject of notice,
the word "notice" should appear somewhere in its title. Secondly,
the whole of chapter IV his should be drafted in accordance with
the general principle that tendering was the preferred method for
the procurement of goods and construction, and a competitive and
transparent method, open to international bidders. Article 41 his
required notice to be published both domestically and internatio
nally. His delegation believed that procuring entities' preference to
deal with a limited number of suppliers or contractors with whom
they were familiar was an erroneous policy of the past. He there
fore questioned whether paragraph (3) of article 41 his, which
provided exceptions to that general principle, should be retained.
Thirdly, paragraph (4) indicated that the necessary documents
should be sent to any supplier or contractor that requested them
as a result of notice. If paragraph (3) and the exceptions contained
therein were to be deleted, paragraph (4) would have a purpose.
However, if paragraph (3) was not deleted there would be cases
where notice would not occur, and paragraph (4) did not indicate
how the documents would reach the contractors or suppliers in
question.

23. Mr. TUVAYANOND (Thailand) said that paragraph (3) of
article 41 his should be retained; however, it should be empha
sized that the methods in question were to be used only on an
exceptional basis and where they were really justified. His dele
gation believed that the requirement to publish a notice both
domestically and internationally was detrimental to the third
world countries which were the recipients of the goods, construc
tion and services to be procured. The requirement to publish the
notice in a newspaper of wide international circulation added to
the costs incurred by the procuring entity and favoured foreign
media over domestic media. Since it was also required that the
notice should be published in a language customarily used in

international trade, suppliers should endeavour to work with their
embassies and consult local newspaper for notices.

24. Mr. JAMES (United Kingdom) said that although the
methods set out in article 41 his were the preferred methods for
the procurement of services, they were not the only methods
available in the Model Law. Thus, paragraph (3) was essential in
that it reflected the grounds on which a procuring entity could
engage in procurement by means of restricted tendering. He sug
gested that the provisions of paragraph (3) should be made subject
to the same preconditions as in the case of restricted tendering,
and that the words "subject to approval by a superior authority"
should be inserted at the beginning of the paragraph. Furthermore,
paragraph (3)(a) should indicate that the complex or specialized
nature of the services meant that they were available only from a
limited number of suppliers or contractors, as indicated in article
18, which dealt with conditions for use of restricted tendering.
Moreover, it was dangerous to refer in paragraph (3)(a) to "sup
pliers or contractors that are known to the procuring entity", since
doing so created an enormous loophole for the procuring entity;
those words should therefore be deleted. Lastly, his delegation
was in favour of deleting paragraph (3)(c).

25. Mr. WALSER (Observer for the World Bank) said that he
strongly believed that paragraph (3) should be retained either as
it stood or as amended by the representative of the United King
dom. Governments should not be obliged to review dozens of
complex proposals, especially when the projects concerned were
relatively inexpensive. Procuring entities should make short lists
of possible suppliers and contractors in an objective manner to
ensure that the same firms were not used over and over again.

26. Mr. CHOUKRI SBAI (Morocco) proposed that the title of
article 41 his should be changed from "Solicitation of proposals"
to "Invitation to submit proposals". He supported the proposal to
delete subparagraph (3)(c).

27. Mr. LEVY (Canada) said that he supported the proposal of
the representative of the United Kingdom to make the provisions
of paragraph (3) subject to the approval of a higher authority and
believed that paragraph (3) should be retained as amended. One
of the objectives of the Model Law was to promote economy and
efficiency in procurement. He opposed deleting the words "that
are known to the procuring entity" from paragraph (3)(a), since to
do so would put too great a burden on the procuring entity. Pro
curing entities should not be required to search the world for
suppliers and contractors. It was the job of commercial agents and
embassies to provide information to suppliers regarding which
services were being sought.

28. Mr. CHATURVEDI (India) said that his delegation be
lieved that paragraphs (2) and (3) of article 41 his should be
retained unchanged and opposed the deletion of subparagraph
(3)(c). He proposed that a reference to the qualifications and ex
perience of those who would be providing services should be
included in paragraph (1).

29. Mr. LOBSIGER (Observer for Switzerland) said that he
could not see how publishing a notice in a newspaper of wide
international circulation would be disadvantageous. Paragraph (3)
of article 41 his was repetitive and the exceptions it contained
should be deleted.

30, Mr. TUVAYANOND (Thailand) supported the proposal to
make the provisions of paragraph (3) subject to the approval of a
higher authority. However, he opposed the deletion of the words
"that are known to the procuring entity" from paragraph (3)(a) as
to do so could create a risk of infringement of the law. Lastly, he
suggested that in paragraph (2) the term "wide circulation" suf
ficed and that the word "international" should be deleted.
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31. Mr. FRIS (United States of America) supported the propo
sal to insert a reference to the approval of a higher authority in
paragraph (3) of article 41 bis. He agreed that the words "that are
known to the procuring entity" in subparagraph (3)(a) did create
some problems. It was essential that the Model Law should not
invite procuring entities to deal with only a small circle of sup
pliers and contractors. He suggested that a record-keeping re
quirement, similar to that set out in article 11, should be added to
paragraph (3). Such a requirement could provide additional safe
guards and might be useful to procuring entities in drawing up
short lists of suppliers and contractors.

32. Mr. SHI Zhaoyu (China) said that his delegation was in
favour of retaining paragraph (3) and believed that the Model
Law should take into account the special circumstances develop
ing countries faced in the procurement of services. Paragraph (3)
provided the necessary flexibility and made possible a wider ap
plication of the Model Law.

33. Although the text of chapter IV bis as a whole represented
a considerable improvement over the previous draft, it was still
unsatisfactory. His delegation would state its views on chapter IV
bis as a whole at the appropriate time.

34. Mr. WESTPHAL (Germany) said that the draft Model Law
proposed a complex structure for the procurement of services.
Paragraphs (3)(a) and (b), which provided for restricted tendering
and for exceptions to the provisions of paragraphs (1) and (2),
should not be deleted. While international publication might in
deed be the best means of ensuring transparency, the resulting
proliferation of publications would create a number of practical
problems. Provision must therefore be made for limiting the
publication requirements. On the other hand, paragraph (3)(c)
concerning the nature of the services to be procured should be
deleted.

The meeting was suspended at 11.45 a.m. and
resumed at 12.10 p.m.

35. Mr. WALSER (Observer for the World Bank) agreed that
paragraph (3)(c) could be deleted. However, he did not support
the proposal that the words "that are known to the procuring
entity" should be deleted from paragraph (3)(a). The removal of
that restriction would create difficulties for procurement authori
ties, which would be forced to choose the general approach in
order to avoid breaking the law.

36. He also disagreed with the observer for Switzerland that
paragraph (3) was repetitive. Paragraph (2) provided for an excep
tion to the publication requirement where participation was limi
ted solely to domestic suppliers or contractors or where, in view
of the low value of the services to be procured, the procuring
entity decided that only domestic suppliers or contractors were
likely to be interested in submitting proposals. The provisions of
paragraph (3)(b), on the other hand, were not limited to domestic
suppliers. Paragraphs (3)(a) and (b) should therefore be retained
in their current form.

37. Mr. TUVAYANOND (Thailand) said that the topic under
discussion was of particular interest to Thailand. Nationallegisla
tors were generally concerned with economy and transparency.
With respect to economy or cost-effectiveness, national legisla
tors were more interested in reducing the cost to domestic tax
payers than in promoting the business of foreign news media. In
addition, the cost of publishing each procurement notice in a
publication of wide international circulation would be prohibitive.
And if all the States of the international community published
all their notices, the sheer volume of publications would be
overwhelming. The method used by the Thai authorities was to
publish invitations for proposals in a local English-language

newspaper of wide circulation and to send circular notes to
foreign embassies in Thailand. It would then be for the embassies
to communicate the information to suppliers in the States which
they represented.

38. Domestic transparency of the procurement process was
more important than international transparency; in order to
achieve such transparency, a national anti-corruption body had
been established in Thailand to monitor the work of officials of
the Thai Administration. The proposal by the representative of the
United States that a record-keeping requirement should be insti
tuted was a reasonable one and might provide an acceptable so
lution. On the other hand, his delegation could not support any
superfluous and costly approach which would impose unfair eco
nomic burdens on national taxpayers.

39. Mr. CHOUKRI SBAI (Morocco) said that the deletion of
the words "that are known to the procuring entity" from para
graph (3)(a) would create confusion. Those words should there
fore be retained, especially since suppliers of services were gen
erally known to procurement authorities.

40. Mr. JAMES (United Kingdom) noted that the use of certain
expressions caused predictable reactions on the part of some
members of the Commission. Use of the term "restricted tender
ing", for example, immediately elicited a negative reaction from
certain members. He noted that the current debate was over the
principles of transparency, international competition in public
procurement, and openness, which ha<: already been espoused by
the Commission. The principle of international competition in
public procurement, for example, had already been enshrined in
the UNCITRAL Model Law on Procurement of Goods and Con
struction and was one of the Commission's most notable achieve
ments in that field. Those principles should also be applicable to
the model provisions on the procurement of services.

41. He would accept the deletion of paragraph (3)(c) but re
called that, in its consideration of article 16, the Commission had
agreed that the method of procurement provided for in paragraph
(3)(c) would be the preferred method for the provision of services.
Consequently, pending the Commission's decision on article 41
bis, he reserved the right to revisit that question at a later stage.
Moreover, if paragraph (3)(c) were to be omitted, it would be
necessary to provide for an approval mechanism. One approach
could be to use the language of article 18, namely, that restricted
tendering could be employed where the services, by reason of
their highly complex or specialized nature, were available only
from a limited number of suppliers or contractors. Those condi
tions could then be considered as an objective test. Such an ap
proach might satisfy the concerns raised by the representative of
Thailand, particularly if paragraph (3)(a) were restrJctured to
read: "where the services to be procured are available only from
a limited number of suppliers or contractors, provided that it so
licits proposals from all those suppliers or contractors that are
known to it". The procurement authority would thus be provided
with a defence against charges of failure to apply the provisions
of paragraphs (1) and (2).

42. Concerning the proposal by the representative of Thailand
to omit from paragraph (2) the reference to publication in news
papers of international circulation, he said that that preferred
method of procurement of services was meant to be as close to
tendering as was practical. Moreover, that method had been
agreed at the Commission's previous session and had been adop
ted by the General Assembly. In that connection, he referred to
article 22(2), which contained exactly the same provision as arti
cle 41 bis (2). If the method of procurement did not take account
of those principles, his delegation would have second thoughts as
to whether it was indeed the preferred method of procurement for
services.
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43. Mr. LOBSIGER (Observer for Switzerland) said that some
of the exceptions set out in paragraph (3) were already covered
in paragraph (2). He agreed with the observer for the World Bank
that the criterion of low value as expressed by paragraph (3)(b)
could be used to justify non-publication at the international
and national levels; that was not so in the case of para
graph (2). However, the scope of paragraph (3)(c) was too
broad. Furthermore, paragraph (3)(a) was very vague and should
be redrafted.

44. Mr. WALLACE (United States of America) said, with re
gard to the analysis of the representative of Thailand, that para
graph (3) was an exception to both paragraphs (2) and (l). He
agreed with the United Kingdom representative's comments re
garding international advertising and felt that paragraph (3)(c)
was expendable. Paragraph (3)(b) would accommodate the repre
sentative of Thailand's concern over cost-effectiveness. As to the
approval mechanism, it was an optional provision throughout the
Model Law. He agreed with the United Kingdom representative
that the expression "that are known to the procuring entity" was
very ambiguous and suggested that it could be eliminated al
together. However, a record-keeping requirement would have to
be incorporated somewhere in the text. The procurement of ser
vices was different from the procurement of goods, and-as the
preamble showed-the overall policy purposes did not exclude
services.

45. Ms. SABO (Canada) said that her delegation generally sup
ported the comments made by the observer for the World Bank,
with the exception of his proposal to delete paragraph (3)(c).
Where the suggestion regarding a chapeau for paragraph (3) was
concerned, the Commission might consider adding a subpara
graph to article 11 to ensure that a record was kept of any decision
made with respect to the non-publication of a notice. Concerning
paragraph (3)(a), she agreed with the United Kingdom delega
tion's suggestion to delete the words "that are known to the pro
curing entity".

46. Mr. AL-NASSER (Saudi Arabia) said that the publication
of notices in newspapers with wide international circulation might
have economic returns in that such notices would lead to lower
prices through competition. While it was true that trade attaches
were responsible for reporting on tendering notices published in
the State where they were assigned, the routing of the information
concerned from embassies to chambers of commerce and then to
business circles was tortuous. Moreover, businessmen preferred to
read international publications directly. He did not see the need
for the addition of a reference to approval by a higher authority
in paragraph (3). Paragraph (3)(a) was too restrictive and needed
to be redrafted. With regard to paragraph (3)(c), if the intention
was to promote economy and efficiency then the entire paragraph
should be deleted. However, if the purpose of the paragraph was
to address exceptions, then it should be redrafted and begin with
the phrase "if there are circumstances necessitating speed or
promptness".

47. Mr. TUVAYANOND (Thailand) said that his delegation
could accept the idea of making the application of paragraph (3)
subject to the approval of a higher authority. However, a record
keeping requirement should be incorporated into the paragraph so
as to ensure transparency and provide an excellent deterrent to
corruption. He was surprised that most delegations seemed con
cerned about the vagueness of the words "economy and efficien
cy" in paragraph (3)(c) although those very words appeared in the
existing Model Law. Moreover, that paragraph had two very
important safeguards reflected by the words "can only be pro
moted" and "to ensure effective competition". The requirement
for local publication should at least be included in the first two
paragraphs of chapter IV bis. He suggested that the phrase "that
are known to" could be replaced by "that are widely known" as
a compromise. Moreover, a way should be found to introduce the
concept of due diligence into the text, as such a concept.already
existed in both internal and international law.

The meeting rose at 1.05 p.m.

Summary record of the 525th meeting

Thursday, 2 June 1994, at 3 p.m.

[NCN.9/SR.525]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.10 p.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 41 bis (continued)

1. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that article 41 bis, paragraph 3(c), should be deleted
because it was dangerous to provide for a broad exception to a
single method of procurement. He recalled the comments by the
representative of Saudi Arabia and said that such an exception
could be replaced and provision made for the specific case of an
emergency. The words "that are known to the procuring entity"

were deliberately used; to avoid any possibility of abuse, it would
suffice to amend the wording slightly.

2. Mr. CHATURVEDI (India) said that he was in favour of
maintaining paragraphs 2 and 3 without any changes, particularly
paragraph 3(c). It was not necessary to include in paragraph 3(c)
a reference to approval by a higher authority, since that was
usually the practice. Moreover, there was no need to discuss
the phrase "the price that the procuring entity may charge" in
paragraph 4, although he had no serious objections to it.

3. Mr. WALLACE (United States of America) recalled that
there had been no discussion of what would happen in the absence
of the notice provided for in paragraph 4.

4. Mr. TUVAYANOND (Thailand) said that the reference to
"suppliers or contractors that are known to the procuring entity"
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in paragraph 3(a) lent itself to possible abuses. He suggested in
stead the words "widely known", since those words, together with
the requirement to keep a record of the procurement transaction,
were sufficient guarantee against any abuse. With regard to para
graph 3(c), he saw no reason for its deletion since, if economy
and efficiency were applicable to the procurement of goods and
construction, they should also be applicable to services. There
were already sufficient guarantees of effective competition, and it
was not a question of elaborating a model law which favoured
only suppliers, since it was also necessary to safeguard the inte
rests of customers. The countries of the third world accounted for
the majority of consumers of the goods and services provided by
the developed countries, but had very few defenders. It was neces
sary to reconcile the interests of the two parties, or else the instru
ments adopted would remain a dead letter. As the representative
of the United States of America had suggested, the requirement to
publish in the local press could perhaps be included in that para
graph.

5. Mr. LEVY (Canada) wondered whether it was felt that the
chapeau of paragraph 3 retained the requirement of approval by
a higher authority, and whether the requirement to maintain a
record of the procurement proceedings had to be included in ar
ticle 11 and not only in the article under discussion. He shared the
views so eloquently expressed by the representative of Thailand,
since it was a position which he himself had reiterated on several
occasions. A balance must be maintained so that the document
that was ultimately elaborated would not be acceptable only to
supplier countries. In his view, there was no consensus on delet
ing paragraph 3(c) and it would be wrong to try to impose the
views of those who represented a certain sector of the world
which, at a given moment, had achieved a higher level of devel
opment. It must be remembered that the document under consi
deration was intended more for procuring entities than for sup
pliers, who did not need much assistance. While some might think
that paragraph 3(c) was unnecessary, from a legal point of view,
that was not reason enough to delete it, since it contained valid
elements, particularly those concerning "economy and efficiency"
in procurement.

6. Mr. JAMES (United Kingdom) said that he was unaware of
any provision in the Model Law on Procurement of Goods and
Construction to which paragraph 3(c) was related. The chapeau of
paragraph 3 reflected certain principles, namely, the emphasis on
economy and efficiency, which would be applied to the new ar
ticle 41 bis and to other provisions relating to procurement. It was
important to emphasize, however, that that provision was not con
tained in the Model Law. More particularly, since the method
under consideration was deemed to be the preferred method for
the procurement of services, it should be as open and as competi
tive as possible.

7. Ms. SABO (Canada) said that, in preparing the provisions
under consideration, the Working Group had begun by adapting
article 38 to services. Later on, the Commission had considered it
necessary to adapt other provisions on the whole process of ten
dering, on the basis of which chapter IV bis, whose contents were
a hybrid, had been prepared. For example, article 41 bis, para
graph 3(c), contained a hybrid of the provisions of article 38(2)
and of article 18. Paragraph 3(c) permitted the direct solicitation
of proposals, provided that they were solicited from a sufficient
number of suppliers or contractors to ensure effective competi
tion. That provision did not differ significantly from article 38.
The Working Group had tried to retain the content of article 38
for services even though it had amended the wording. Canada was
therefore of the view that article 41 bis, paragraph 3(c), should be
retained.

8. Mr. CHATURVEDI (India) agreed with the arguments put
forward by the representative of Canada. The criteria of economy

and efficiency which were mentioned in article 41 bis, paragraph
3(c), could not be ignored. Paragraph 3(c) should therefore be
retained, even though it did not fall within the context of the
procurement of goods and construction.

9. Mr. WALLACE (United States of America) said that the
wording of article 38, paragraph 2, was acceptable, primarily
because the Commission had decided to accept it as an alternative
to the other methods provided for in the Model Law. The COin
mission had considered that article 38 was not sufficient and had
therefore prepared chapter IV bis, which was more open than that
article. He agreed with the representative of Thailand that it was
necessary to improve article 41 bis, paragraph 3(a). The text
should be more objective, which would permit the Commission to
move forward in its work.

10. The CHAIRMAN said that a compromise must be reached
between those who favoured maintaining paragraph 3(c) of article
41 bis and those who believed that it should be deleted.

11. Mr. TUVAYANOND (Thailand), referring to the argument
of some delegations that the terms "economy" and "efficiency"
were already contained in the Model Law, said that those delega
tions were focusing only on those terms and not on the provision
currently under consideration. If the terms were considered suffi
cient to prevent abuses in the procurement of goods and construc
tion, they should also be considered appropriate with respect to
services. A compromise ought to be possible in that regard.

12. It was true that the Model Law provided guidance to legis
lators. Nevertheless, it must reflect international public opinion,
which Thailand wished to accommodate without losing sight of
its own interests.

13. Mr. WALLACE (United States of America) said that the
reference to paragraph 1 in the chapeau of paragraph 3 of article
41 bis could be deleted so that paragraphs 3(a), (b) and (c) would
constitute exceptions to paragraph 2. In that way, all notices
would be published in the official gazette.

14. Since the terms "economy" and "efficiency" were con
tained in the chapeau of article 18, his delegation would not
object to their appearance in the chapeau of article 41 bis, para
graph 3.

15. Mr. SHI Zhaoyu (China) said that article 41 bis, para
graph 3(c), should be retained. The Commission's objective was
to establish a general, uniform and detailed framework for coun
tries for the purposes of procurement. However, that objective
could only be achieved through broad application of the Model
Law. Consequently, it was necessary to take a country's specific
situation into account when referring to the legislative develop
ment of the norms governing procurement. If those differences
were not taken into account, it would be difficult for the Law to
be broadly accepted. If China adopted a law containing a provi
sion that was consistent with article 41 bis, it would have to
publicize its request for proposals of services in an international
newspaper of wide circulation, which would be very difficult,
since it had no newspaper of that kind. That meant that the notice
would have to be published in a foreign newspaper, which would
be contrary to the principles of economy and efficiency. It was for
those reasons that China believed that article 41 bis, paragraph
3(c), should be retained.

16. Mr. LEVY (Canada) said that he agreed with the proposal
by the United States delegation to delete the reference to para
graph 1 in the chapeau of article 41 bis, paragraph 3. However,
he disagreed with that delegation's other proposal to include the
terms "economy and efficiency" in the chapeau of paragraph 3,
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since they would then also apply to subparagraphs (a) and (b). In
order to solve that problem, it would be necessary to establish the
criteria of previous approval by a higher authority and the prepa
ration of records, and the requirement of publication in an inter
national newspaper would have to be dropped.

17. Mr. UEMURA (Japan) supported the United States posi
tion, adding that the wording of paragraph 3 should track article
18 in order to maintain the logical structure of the Model Law.

18. Mr. CHATURVEDI (India) said that he was opposed to
deleting the reference to paragraph 1 from paragraph 3, as the
substantive questions concerned were too vital. On the other hand,
he saw no problem in moving the words "economy and effi
ciency" to the chapeau of the paragraph; in fact, his delegation
preferred that wording.

19. Mr. JAMES (United Kingdom) supported the compromise
wording proposed by the United States delegation. He did not
believe it was as impossible or as illogical as the Canadian dele
gation maintained for, if it was, article 18 of the Model Law,
whose text the Commission had adopted in 1993, would be illogi
cal too, and he did not believe it was. On the contrary, he believed
that the right wording would capture the spirit of the norm em
bodied in the introductory paragraph of article 18.

20. As the representative of Japan had said, the Commission
would have to look into the origin of the text of article 18. Per
haps the original draft prepared by the Secretariat had contained
subparagraph (c) only and not subparagraphs (a) and (b). Perhaps
it had then been pointed out that the text was neither satisfactory
nor sufficiently specific and that the appropriate model was article
18 and not article 38. Thus a decision might have been taken to
include the examples contained in article 18. At that point some
one had probably suggested that the provisions of article 38 could
not be omitted. It was thus conceivable that all of those provisions
had ended up as article 41 bis.

21. According to the report of the deliberations of the Working
Group contained in document AlCN.9/392, at no time had there
been an explicit agreement to retain subparagraphs (a), (b) and
(c). Perhaps that reflected a tendency-carried to the extreme
to accommodate all points of view. Since the Commission seemed
to be nearing a consensus, it would be preferable to stick to the
original draft of article 18 and include the reference to "economy
and efficiency" in the chapeau of paragraph 3.

22. The CHAIRMAN said that the words "for reasons of eco
nomy and efficiency" or similar language to be determined by the
drafting group would be incorporated into the chapeau of para
graph 3 of article 41 bis. That would allay the concerns of dele
gations which insisted on retaining subparagraph (c), basically
because it afforded the procuring entity greater flexibility.

23. Ms. SABO (Canada) sought clarification of the proposal. It
was her understanding that the reference to paragraph 1 would be
retained and that subparagraph (c) would be deleted. What con
cerned her was the fact that the intent of subparagraph (c) was
much broader than achieving economy and efficiency through
direct solicitation. The subparagraph also provided a means of
taking into account the particular nature of the services solicited.
She therefore wished to know if it would be possible to retain
subparagraph (c). The Working Group had made an exhaustive
study of the wide range of services that could be solicited, which
was too vital a factor to be omitted.

24. The CHAIRMAN pointed out that the concept of services
of a particular nature which required specific proceedings was
already contained, at least implicitly, in other provisions. While it

might possibly be incorporated into the chapeau of paragraph 3,
the text might then be overloaded.

25. Mr. LEVY (Canada) said that the provision's raison d'etre
lay in the fact that the range of services was so vast and expand
ing so rapidly that the Working Group had felt it was impossible
to foresee every contingency and attempt to describe it. It had
therefore included the norm on direct solicitation so that when an
unforeseen situation arose, a method more akin to tendering could
be utilized--even if it was not widely publicized-which would
make the other provisions of article 41 bis applicable in such
cases.

26. Mr. HUNJA (International Trade Law Branch) recalled
another question which had been raised when the Commission
had considered the Model Law. In practice, there was generally a
slight difference between the procurement of goods and construc
tion and the procurement of services, with direct solicitation much
more common in the latter than in the former. The Working
Group had sought to recognize the fact that, while some of the
practices currently followed, might not be consistent with the
Model Law's objectives of transparency and competitiveness, it
might be useful to accept them in an area in which most States did
not have broad experience and such practices were not well devel
oped. An example of such a situation was requests for proposals
for intellectual services; that practice might not be covered by
paragraph 3(a) or in paragraph 3(b). Paragraph 3(c), on the other
hand, would give States an opportunity to employ direct soli
citation.

27. Mr. WALLACE (United States of America) said that the
difficulties seemed to stem from the fact that the meaning of
subparagraph (c) was not clear, since the nature of the services
was not known. The practice referred to by Mr. Hunja could be
interpreted as being included in subparagraph (b), and the diffi
culty might be resolved by combining subparagraphs (c) and (b);
the two subparagraphs, however, dealt with different things. An
other solution might be to make subparagraph (c) clearer by indi
cating that it referred to services of a professional nature, as the
representative of Canada had suggested. He did not believe that
the use of the words "economy and efficiency" would be suffi
cient to clarify the meaning of the text.

28. To improve existing practice, which Mr. Hunja had said
would be desirable, the degree of arbitrariness in selecting the
parties to be solicited would have to be reduced in the future by
limiting the breadth of the current version of subparagraph (c).

29. Mr. LEVY (Canada) supported the view expressed by the
representative of the United States that, in order to clarify the text
further, an express reference to the nature of the services was
essential as a matter of principle.

30. Mr. TUVAYANOND (Thailand) said that he wished to
reiterate his firm support for retaining subparagraph (c) for several
reasons. In the case of certain services, it was necessary to limit
the number of potential bidders and employ proceedings that were
completely different from tendering proceedings or requests for
proposals for services. For example, Thailand currently needed to
procure the services of legal advisers in order to settle border
disputes. The country should therefore have the right to select
advisers it deemed competent not only in terms of their know
ledge but also in terms of their trustworthiness. It was not only a
question of obtaining services at the lowest possible price but also
of ensuring that the advisers treated such a delicate matter with
the utmost discretion.

31. If subparagraph (c) was deleted from paragraph 3, the
method of direct solicitation could not be utilized once the law
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was adopted. On no grounds could he defend the deletion of sub
paragraph (c) to the Thai Parliament when it took up the question,
and his delegation therefore vigorously opposed such a deletion.

32. Mr. JAMES (United Kingdom) said that there seemed to be
a consensus to move the reference to "economy and efficiency"
in subparagraph (c) to the chapeau of paragraph 3 of article 41
bis. There also seemed to be a consensus that, in certain cases, the
nature of the services must be borne in mind and that the content
of subparagraph (c) as currently drafted was too broad. Therefore,
the Commission should use more precise wording. Specifically,
reference should be made to "services of a specialized nature" or
"complex services", and the drafting group should be instructed to
be guided by article 18 when it redrafted the subparagraph.

The meeting was suspended at 4.45 p.m. and
resumed at 5.20 p.m.

33. Mr. TUVAYANOND (Thailand) said that, while he could
cite many examples of situations in which direct solicitation was
necessary, he would mention only the case of a country which
needed to hire attorneys to represent its interests. Obviously, it
could not hire just any attorney but had to hire one whom it could
trust sufficiently. That was an example that was not covered by
the exception based on national security and which, like other
examples, required confidentiality. Thus in the absence of a pro
vision which dealt with direct solicitation, a State which em
ployed that method and which acted with due discretion would be
violating the law, a situation that was unacceptable. The Govern
ment of Thailand would have difficulty in defending in Parlia
ment a bill based on a model which did not include direct soli
citation. He was therefore of the view that the drafting group
should seek a compromise formula, based on the proposal of the
United Kingdom.

34. Mr. LEVY (Canada) agreed with the representative of
Thailand that a compromise formula must be found and made the
following proposal. In the chapeau of the paragraph, the reference
to paragraphs 1 and 2 would be retained, the words "with the
approval of ..." would be added and reference would also be
made to economy and efficiency. The article would also include
a requirement to maintain records. In subparagraph (a), the word
ing proposed by the United Kingdom would be adopted and the
word "well" would be added before the phrase "known by the
procuring entity", which would end the sentence. Subparagraph
(b) would be retained. Lastly, subparagraph (c) would contain no
reference to economy and efficiency, but there would be a refe
rence to the highly complex or specialized nature of the services
and to direct solicitation, which would be made subject to the
procuring entity's obligation to solicit proposals from a sufficient
number of suppliers and contractors in order to guarantee effec
tive competition.

35. Mr. HERRMANN (Secretary of the Commission) recalled
that the proposal designed to achieve a compromise solution by
moving the reference to economy and efficiency to the chapeau
of paragraph 3 rested on the assumption that subparagraph (c)
would be deleted. He wondered whether that approach made
sense. For one thing, subparagraph (a) had nothing at all to do
with economy and efficiency; furthermore, subparagraph (b) indi
cated that the number of proposals must be proportionate to the
value of the services to be procured. Thus, the reference to eco
nomy and efficiency would be out of place in subparagraph (a)
and redundant in subparagraph (b). Perhaps the Commission ought
to reconsider the question.

36. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that the solution to the problem lay in finding more
appropriate wording than that used in the current version, which
was too broad. The matter was critical, for the precision of the

wording used would determine which services would be excluded
from the competition. Any exception must be worded very care
fully. In the current instance, lack of precision would be very
dangerous to countries. The Model Law must give the procuring
entity guidance on the scope of the exceptions.

37. Mr. JAMES (United Kingdom) said that the Canadian pro
posal could not form the basis for a compromise solution, since
it was satisfactory only to the delegations of Canada and Thai
land. It was unfortunate that the Secretary of the Commission felt
that his proposal to delete paragraph 3(c) and to move the refe
rence to economy and efficiency to the chapeau of paragraph 3
made no sense. In fact, if the proposal was adopted, the wording
of the paragraph would be identical to that of article 18 of the
draft Model Law, which the Commission had already approved,
and that of article 18 of the Model Law on Procurement of Goods
and Construction, adopted by the General Assembly. The wisest
course, then, might be to go back and reconsider the chapeau of
article 18, for it was not clear that, in accepting it, delegations had
realized what they were adopting. In any event, it was important
to state clearly that public tendering was not being replaced by
restricted tendering, but merely that the requirement of giving
notice was being eliminated. In that respect, the proposal put for
ward by the Thai delegation was quite useful, since the discussion
was in fact about international notice. In the matter of direct so
licitation, two points must be considered: the exception to the
requirement of giving notice (paragraph 3) and the need to specify
how and to whom the documents should be sent (paragraph 4).
The second point could be settled on the basis of the United States
proposal.

38. Mr. FRIS (United States of America) agreed that the refe
rence to economy and efficiency should be moved to the chapeau
and that subparagraphs (a) and (b), with the appropriate editorial
changes, and subparagraph (c), with the exception of the reference
to economy and efficiency, but with a detailed reference to the
more specialized nature of the services to be procured, should be
retained. Perhaps the content of article 18 should not merely be
repeated for the issue now was services, but a reference to the
technical and confidential nature of those services added to reflect
the concerns expressed in the Commission. He agreed with the
proposal put forward by the representative of the United Kingdom
concerning direct solicitation and notice. On the latter issue, the
requirement of giving notice locally should be retained and the
text should be drafted so that the provisions on exceptions re
ferred only to the need for notice at the international level.

39. Mr. KLEIN (Observer for the Inter-American Development
Bank) asked whether the existence of single-source procurement
was envisaged in the case of services. If so, that would address
the special case brought up by the representative of Thailand.
Such cases did not involve competition, and an expert could be
hired directly. That was a generally accepted practice.

40. Mr. CRATURVEDI (India) agreed that the concepts of
economy and efficiency should be moved to the chapeau of the
paragraph, but only if the reference to paragraphs 1 and 2 of the
article was not deleted.

41. Mr. SRI Zhaoyu (China) said he did not believe it would
be appropriate to move the concepts of economy and efficiency to
the chapeau of paragraph 3. As the Secretary of the Commission
had indicated, such a move was not consistent with the content of
subparagraphs (a) and (b). Moreover, if that change was made,
countries which applied sUbparagraph (a) would have to satisfy
the requirements of economy and efficiency in addition to the
requirement concerning the nature of the services, which would
be in contradiction with the preceding provisions. He therefore
supported the second proposal formulated by the representative of
the United States.
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42. Mr. CHATURVEDI (India) said that the inclusion of the
concepts of economy and efficiency in the chapeau of paragraph
3 did not contradict the provisions of subparagraphs (a) and (b),
even though those concepts were partially covered in the two
subparagraphs.

43. The CHAIRMAN requested those delegations which had
submitted proposals to draft a text that might help the drafting
group.

44. Mr. TUVAYANOND (Thailand) asked whether that meant
that the concepts of economy and efficiency should be applied
also to subparagraph (a). If so, such a provision might prove
difficult to implement in practice, even though article 18 had
already been approved. The Secretary had put it well in stating
that subparagraph (a) was an exception to the general rule. If cost
effectiveness must also be taken into account, then it was irre
levant to consider the concept of economy because exceptions
must be interpreted stricto sensu, and he did not believe it was
advisable to move concepts around. It was appropriate to include
them in subparagraph (c) because all three elements should be
considered in connection with services. He was inclined to accept
the suggestion by the representative of the United States regarding
the utilization of expressions such as "professional and confiden
tial nature of the services", etc. He asked how the provisions
should be implemented when the necessary services could be
rendered only by a limited number of suppliers and the criteria of
economy could not be applied.

45. Mr. LEVY (Canada) said that the reference to "economy
and efficiency" could be included in the chapeau of paragraph 3
of article 41 bis, since it would be neither economical nor effi
cient to publish notice in a newspaper with an international circu
lation in the cases set forth in subparagraphs (a) and (b) of that
paragraph, namely, when the services to be procured could be
rendered by only a limited number of suppliers or contractors or
when the time and cost required to examine and evaluate a large
number of proposals would be disproportionate to the value of the
services.

46. He proposed the following text for paragraph 3(c) of arti
cle 41 bis: "Where the services to be procured are of a very com
plex, specialized, intellectual, technical or confidential nature,
provided that proposals are solicited from a sufficient number of
suppliers or contractors to ensure effective competition". He
agreed with the representative of the United Kingdom that a
reference to direct solicitation was not necessary, as it was impli
cit in the text.

47. Mc. TUVAYANOND (Thailand) said that reference should
be made to direct solicitation as publicity should be avoided in
cases where the nature of the services might be confidential. As
the conditions established in paragraph 3(c) of article 41 bis were
very strict, it would be preferable to leave the text intact.

The meeting rose at 6.05 p.m

Summary record of the 526th meeting

Friday, 3 June 1994, at 10 a.m.

[NCN.9/SR.526]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.10 a.m.

ELECTION OF OFFICERS (continued)

1. Mr. Tuvayanond (Thailand) was elected Rapporteur by ac
clamation.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (A/CN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 41 bis (continued)

2. Mr. LEVY (Canada) read out the following revised version
of article 41 bis, paragraphs (3) and (4), of the draft UNCITRAL
Model Law on Procurement of Goods, Construction and Services:

"(3) (Subject to approval by ... (the enacting State desig
nates an organ to issue the approval),) for reasons of economy
and efficiency, the procuring entity need not apply the provi
sions of paragraph (2) of this article when it determines:

(a) that the services to be procured are available only
from a limited number of suppliers or contractors, provided
that it solicits proposals from all those suppliers or contractors;
or

(b) that the time and cost required to examine and eval
uate a large number of proposals would be disproportionate to
the value of the services to be procured, provided that it soli
cits proposals from a sufficient number of suppliers or contrac
tors to ensure effective competition; or

(c) that the nature ofthe services to be procured is highly
complex, specialized, intellectual, technical or confidential,
provided that it solicits proposals from a sufficient number of
suppliers or contractors to ensure effective competition.

(4) The procuring entity shall provide the request for pro
posals, or the prequalification documents, to suppliers or con
tractors in accordance with the procedures and requirements
specified in the notice, or directly to the suppliers or contrac
tors participating in the procurement pursuant to the provisions
of paragraph (3). The price that the procuring entity may
charge for the request for proposals or the prequalification
documents shall reflect only the cost of printing and providing
them to suppliers or contractors. If prequalification proceed
ings have been engaged in, the procuring entity shall provide
the request for proposals to each supplier or contractor that has
been prequalified and that pays the price charged, if any."

3. The text had been prepared by an informal drafting group on
the basis of the Commission's discussions of the previous day.
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The drafting group further proposed that article 11 should be
amended to provide that a procuring entity should record any
determination made pursuant to paragraph (3) of article 41 bis in
the record of procurement proceedings.

4. Mr. TUVAYANOND (Thailand) said that the revised text
represented a considerable improvement over the text contained
in the annex to document AlCN.9/392 and went a long way to
wards accommodating his delegation's concerns over the question
of direct solicitation. His delegation would, in principle, accept
the new draft, provided that it were made available in writing for
more careful scrutiny and that the ability of procurement entities
to engage in direct solicitation was clearly stated in the official
record of the meeting.

5. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that, while the revised versions of paragraphs 3(a) and
3(b) were an improvement over the previous version, paragraph
3(c) provided far too many exceptions to the rule set forth in
paragraph 2. The only grounds on which an exception would be
justified would be where the service being sought was of a con
fidential nature. Otherwise, the Model Law would be eliminating
the need for international publication of notices on a wide range
of services.

6. The CHAIRMAN said that it might be possible for the draft
ing group to cut down on the number of adjectives used in para
graph 3(c) to describe the nature of the services to be procured.

7. Mr. JAMES (United Kingdom) said that he agreed with the
observer for the Inter-American Development Bank that the only
appropriate adjective in revised paragraph 3(c) was "confiden
tial". The inclusion of the provisions for the other exceptions in
that subparagraph would enable procurement entities to circum
vent the need for the international publication of notices in pre
cisely those cases where notice was most necessary. Moreover,
such broad exceptions were contrary to the spirit of the Commis
sion's work over the previous five years, the aim of which was to
ensure the widest possible publication. He was also concerned
about the appropriateness of referring to the drafting group matters
which involved substantive and not merely drafting or editorial
points.

8. Mr. CHATURVEDI (India) requested that further consi
deration of the proposed text be deferred in order to give his
delegation time to study it. The significance of the adjective "in
tellectual" was not clear to him and he would be interested to
learn why the reference to "confidential" services had been
included.

9. Turning to article 41 bis, paragraph (I), he noted that notices
were usually published in newspapers and not in official gazettes
or other official publications, adding that the entire second sen
tence needed to be clarified.

10. Mr. GRIFFITH (Observer for Australia) agreed with the
observer for the Inter-American Development Bank that revised
paragraph 3(c) created too many exceptions to the primary rule
established in paragraph (2); it was also counter to the principle
of transparency. He considered, finally, that the revised draft
raised substantive issues which could not be resolved by the draft
ing group.

11. Mr. TUVAYANOND (Thailand) said that many of his
delegation's concerns had not been met, adding that decisions
regarding procurement of services were subject to political con
siderations, and that such considerations were extremely impor
tant. For raisons d'Etat, his Government did not wish to place
contracts with hostile countries. Since no provision had been
made for any escape clause it was vital that the Model Law

should provide for the possibility of direct solicitation, particu
larly where there was need for confidentiality and confidence in
the competence of the supplier. His delegation would have great
difficulties unless that concern was accommodated.

12. Mr. WESTPHAL (Germany) said that it had emerged from
recent discussions that the issues facing the Commission were
highly political. The members of the Commission did not all
agree that competition should be the rule in procurement. Such
considerations did not relate only to the procurement of services,
and the Commission might well have usefully considered them
when adopting the Model Law on Procurement of Goods and
Construction.

13. In reality, reasons could always be found for single-source
procurement where a State thought it important; in fact the draft
Model Law allowed for single-source procurement under article
20. In the recent agreement on procurement in the area of ser
vices, which had been adopted in the context of the Uruguay
Round, the same approach had been taken as in the case of goods
and construction. In view of those developments any delay by the
Commission in adopting the draft Model Law would lessen the
value of its work. Indeed some eastern European countries were
already devising their own regulations.

14. Mr. CHOUKRI SBAI (Morocco) recalled that his dele
gation had earlier requested the deletion of paragraph 3(c); the
reference to ensuring effective competition should certainly be
deleted, since it opened up the possibility of abuse. It would be
better to reword the paragraph along the lines of:

"Where the nature of the services to be procured requires
direct tendering, the tenders should come from a sufficient
number of suppliers to allow for a certain balance in the com
petition."

15. There were some areas where only certain suppliers would
be appropriate, for example, the restoration of historical monu
ments or of mosques. It was important to refer to the nature of the
service to be procured.

16. Mr. WALLACE (United States of America) said that the
Commission's debate related essentially to the nature of the pro
curement of services rather than to article 41 bis per se. Regard
ing the Uruguay Round, the level of specificity was very different
in the case of the General Agreement on Tariffs and Trade. With
respect to raisons d'Etat, the point had been discussed in the
Working Group, when dealing with articles I and 2, in connection
with exclusions of kinds of procurement. The question of whether
whole classes should be excluded was not, however, the same as
the question of whether direct solicitation should be allowed
under article 41 bis, since there might be a desire not to exclude
a category from the Model Law but merely to be exempted from
the notice requirement, where, for example, there was a need for
confidentiality. The concerns raised by the representative of Thai
land could be addressed by excluding certain services from the
scope of the draft Model Law under articles 1 and 2, and by
refining article 41 bis, paragraph 3(c).

17. Mr. CHATURVEDI (India) said that he shared the con
cerns expressed by the representative of Thailand regarding na
tionality. The issue was not just a matter of policy, since, in his
country, it could actually be illegal to trade with enemy countries.
The proper place for such exclusions was, however, article 14(1),
which dealt with obstacles based on nationality. With respect to
the exclusions in paragraphs 3(a), (b) and (c), there was no reason
to distinguish between international and domestic publication
since the same rationale would apply. Clearly, with respect to
paragraph 3(c), the question of the nature of the services was
extremely important.
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18. M~. KLEIN (Observer for the Inter-American Development
Bank) saId that he agreed with the representative of China on the
need for flexibility regarding publicity in connection with services.
The main question was whether paragraph 3(c) addressed an issue
not covered elsewhere; if it did not, it could be deleted.

19. Mr. HUNJA (International Trade Law Branch) said that
there were indications in the Commission that direct solicitation
should be allowed in connection with services, but there was a
problem regarding the nature of the services. The question went
beyond the scope of paragraphs 1 and 2 of article 41 bis. If direct
s?licitation wa~ allowed, there was no need to publish any notice,
smce the supphers would be approached directly. If the Commis
sion agreed that direct solicitation should be allowed for some
services under paragraph 3(c), the description of the services
could be left to the drafting group.

The meeting was suspended at 11.40 a.m. and
resumed at 12.05 p.m.

20. Mr. TUVAYANOND (Thailand) said that members
seemed to be focusing too much on the publication requirement
when, in reality, the main issue was that of direct solicitation. For
that reason, his delegation firmly supported the retention of para
graph 3(c). In addition to confidentiality, there were other special
circumstances that required direct solicitation (considerations of
national interest for example) which were not covered by the
single-source procurement procedures. Therefore, his delegation
believed it was essential to consider national interests and to
ensure transparency in procurement to avoid any possibility of
abuse of power by the authorities concerned.

21. Mr. LEVY (Canada) pointed out there were circumstances
when direct solicitation was the only solution, and for that reason,
it was necessary to retain paragraph 3(c). He suggested that, in
addition to containing a reference to confidentiality or national
interests, paragraph 3(c) should say something about the nature of
the services not warranting a broad solicitation. Another possibi
lity would be to insert parentheses after the reference to confiden
tiality and national interests so that States could elaborate further.
In addition, he suggested that the introductory phrase of para
graph 3 be redrafter after the word "efficiency" to read "the pro
curing entity need not apply the provisions of paragraph 1 or 2 of
this article and may solicit directly when it determines:".

22. Mr. JAMES (United Kingdom) said that if a reference to
national interests was to be included in paragraph 3(c), it should
be made clear that the procuring entity was not obligated to apply
the provisions of paragraph 2 when it determined that it was not
in the national interests to do so. To simply state that the nature
of the services did not warrant a broad solicitation, as suggested
by the representative of Canada, would not be acceptable as it
would give a procuring entity carte blanche not to advertise. In
fact, advertising was essential with the new method of procure
ment of services, unless there was advertising that method could
not be considered a public one. If the Commission was to put
forward for enacting States a Model Law that contained a pre
ferred method for the procurement of services, that method should
be as public and open as possible.

23. Mr. WALLACE (United States of America) said that he
agreed with most of the suggestions made by the representative of
Canada. Concerning paragraph 3(c), he concurred with the United
Kingdom representative that as a preferred method it must be as
public as possible and that the phrase suggested by the repre
sentative of Canada merely restated the problem. The Canadian
representative's amendment could be reformulated to read: "that
the services to be procured involve (confidentiality, national inter
est, high professional services, or whatever categories the legisla
ture wishes to specify) provided that it solicits proposals from a

. sUffi~ient number of suppliers ...". As it was very clear that
solutIOns .would differ from country to country, the best possible
comprorntse would be to put illustrations in parentheses or to
indicate that the legislature would prescribe the guidelines.

24. Mr. CI:JATURVE~I (India) supported the proposal made
by the CanadIan delegatton. If he had understood him correctly,
the chapeau to paragraph (3) would contain a reference to para
graphs (1) and (2) and paragraph (3) would say something about
the nature of services not warranting a broad solicitation. In that
connection, the United Kingdom delegation's proposal to shift the
burden of proof would not be acceptable. The text proposed by
the United States delegation was a very sound idea.

25. Mr. TUVAYANOND (Thailand) said that the proposals
made by the representatives of Canada and the United States fully
accommodated his delegation's concerns. As far as shifting the
burden of proof was concerned, the Government was answerable
to Parliament for its mistakes as it ultimately decided what was
good for the country.

26. Mr. SHI Zhaoyu (China) said that paragraph 3(c) should be
retained. Rather than getting bogged down in endless discussions
about the adjectives to be used to qualify the nature of services
the Commission could just use the original wording "because or
th~ nature o~ the. services" which, in his delegation's opinion,
rntght make It easIer to reach agreement. Like the representative
of Thailand, his delegation was concerned not only about the
nature of services but also about retaining the message of direct
solicitation in the paragraph.

27. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that he agreed with the amendment proposed by the
United Kingdom delegation as the inclusion of the notion of con
fidentiality and national interests made the paragraph more re
strictive; merely referring to the nature of services would leave
the door open for exceptions which would then lead to all the
abuses which the principles of the Model Law were meant to
control.

28. Mr. AL-NASSER (Saudi Arabia), referring to paragraph
3(c), said that the insertion of the phrase "if conditions exist
which would require procurement through direct solicitation"
before the particular rule concerning the nature of the services to
be procured should cover the notion of confidentiality and natio
nal interests as well.

29. Mc. HERRMANN (Secretary of the Commission) said that
delegations should focus more on the particular circumstances
than on the nature of services. He did not quite understand why
there seemed to be a controversy over the burden of proof. Para
graph (3) offered an exception to the requirements of paragraphs
(1) and (2) and it was therefore much more appropriate to indicate
what was meant by burden of proof. Given that a number of
delegations had stressed the need to ensure that procurement
should be as public as possible, it was perhaps not a good idea to
encourage Governments to add all kinds of reasons for not using
the procedure set out in paragraphs (1) and (2).

30. Mr. SHI Zhaoyu (China) said that the Working Group had
agreed in previous discussions that it was up to the various States
that adopted the Model Law to decide on its scope of application
and on the nature of services to be included because it was impos
sible to draw up anexhaustive list of all the services to which the
Model Law was or was not applicable. That principle also applied
to paragraph 3(c). Such an approach would make it easier to reach
agreement.

The meeting rose at 1.05 p.m.
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Summary record of the 527th meeting

Friday, 3 June 1994, at 3 p.m.

[AlCN .9/SR.527]

Chaimwn: Mr. MORAN (Spain)

The meeting was called to order at 3.10 p.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 41 bis (continued)

1. The CHAIRMAN said it seemed that the problem posed by
paragraph 3(c) might be resolved in accordance with the sugges
tions of the United States and Canada by incorporating in the text
the idea that direct solicitation of proposals could be employed
where confidentiality or the national interest so warranted. The
drafting group would prepare a text that reflected that idea.

2. Ms. SABO (Canada) said that the drafting group would have
to be given clear instructions about paragraph 3(c). She also
wondered whether the chapeau of paragraph 3 would still include
a reference to paragraph 1 and whether there was a consensus in
that regard. She also wondered whether the chapeau of para
graph 3 would include a reference to direct solicitation.

3. The CHAIRMAN said that if he heard no objections he
would take it that the Commission wished to refer article 41 bis
to the drafting group.

4. It was so decided.

Article 41 ter

5. The CHAIRMAN stressed the importance of the chapeau of
the article, which specified that the request for proposals should
include, at a minimum, certain information. That meant that the
procuring entity could add other requirements and States could do
the same when they incorporated that provision in their national
legislation.

6. Mr. WALLACE (United States of America) said that he
approved of the text of subparagraphs (j) and (k) of article 41 ter,
which were similar in content to article 25, except that they re
ferred to services. Article 41 sexies contained references to the so
called two-envelope method, in which one envelope contained
technical and quality data and the other contained price data. The
two envelopes could be examined at the same time or one after
the other, depending on the method used. In that regard, the re
quest for proposals for services should indicate the procedure for
evaluating proposals that stated the price and those that did not.
Article 41 sexies set out four procedures for evaluating such pro
posals (in paragraphs 2(b)(i), 2(b)(ii), 3 and 4).

7. The CHAIRMAN said that paragraph 1 of article 41 ter
might help solve the problem raised by the representative of the
United States.

8. Mr. CHATURVEDI (India) said that article 41 ter contained
superfluous elements that did not refer speciftcally to services. A

case in point was subparagraph (d), given that the right to reject
proposals already appeared in other articles. Subparagraph (e)
should be deleted because the criteria and procedures mentioned
did not have to be specified in the case of services. Subparagraphs
(j) and (k) should be reworded because both stipulated "if referred
to price as a relevant criterion". In subparagraph (k) the phrase
"including a statement as to whether the price is to cover elements
of even the cost of services, such as reimbursement for transpor
tation, lodging, insurance, use of equipment, duties or taxes"
should be deleted. Such information should be provided by the
supplier, not by the procuring entity. Subparagraph (r) should be
deleted because it referred to the terms and conditions of contracts
in general, whereas article 41 ter dealt specifically with services.
Subparagraph (s) should also be deleted because it was up to the
supplier to find out about any pertinent laws. Subparagraph (t)
was superfluous because there was no need to notify the supplier
that it had the right to appeal for review provided for in article 42.

9. The CHAIRMAN said that, while a supplier might be ex
pected to be familiar with the legislation in force, it might perhaps
be unaware of some of the lesser administrative regulations. It
would therefore be helpful to let subparagraphs (r) and (s) stand.
Moreover, since almost all solicitation notices included a mention
of the right of review, it would be appropriate to retain subpara
graph (t). With regard to subparagraph (d), the right to reject
proposals also appeared in article 11 bis. The wording used in the
latter article, however, was "if so specified in the solicitation
documents", so that there was a difference between the two pro
visions. Moreover, the Working Group felt that there was majority
agreement on those points, which should be taken as a minimum.

10. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that article 41 ter was perfectly adequate and con
tained alternative proposals that could serve as safeguards in the
tendering process in the event that some of the methods specified
were eliminated. With regard to subparagraphs (j) and (k), it
would be very helpful if the Guide to Enactment indicated when
price should be considered a relevant criterion and when it should
not. Price should not be a relevant criterion when the services
entailed a high degree of technical complexity or might have a
substantial impact on the final product.

11. Mr. HUNJA (International Trade Law Branch) said that
some delegations were concerned that subparagraphs (j) and (k)
began with the phrase "if price is a relevant criterion" because it
could be interpreted to mean that in most cases it was not. He
therefore suggested that the two subparagraphs should be rewor
ded to read: "information shall be provided as to the currency or
currencies in which the proposal price is to be expressed and the
manner in which the proposal price is to be expressed, unless
price is not a relevant criterion".

12. Mr. JAMES (United Kingdom) added that, since the
method described in article 41 ter was the most appropriate
method for the procurement of services, it was fitting that it
should incorporate the principles of openness and transparency
characteristic of public tendering, which were reflected in the
procuring entity's obligation to provide as much information as
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possible at the earliest possible stage of the tendering process. He
was also convinced that the procedure that was specified in the
Model Law on Procurement of Goods and Construction should
also be applied to services.

13. Mr. LEVY (Canada) urged that the wording of article 41
ter should be left as it was.

14. Mr. TUVAYANOND (Thailand) said that while he had no
problem with the article, he wished to have clarification of two of
its provisions. First, with regard to subparagraph (n), he pointed
out that wide fluctuations in exchange rates were the norm, which
made that subparagraph unnecessary. Secondly, with regard to
subparagraph (t), if one assumed that everyone knew the law, the
subparagraph seemed superfluous, particularly since article 42 did
provide for the possibility of filing an appeal for review.

15. The CHAIRMAN said that fluctuations in exchange rates
were precisely why subparagraph (n) had been included. Propo
sals should indicate not only the currency in which the price
should be expressed, but also the exchange rate that would be
used to convert it; failing that, reference should be made to an
exchange rate published by a financial institution-a bank, for
example-on a specified date. With regard to subparagraph (t), he
pointed out that, at least under legal systems based on Roman law,
in any public solicitation held pursuant to law, a public authority
was required to indicate what recourse was available to the parties
involved in the solicitation process or what exemptions they were
entitled to under the law.

16. Mr. LEVY (Canada) reminded the Commission that the
Working Group's intention was to ensure that suppliers and con
tractors had alternative ways of setting their prices, whether they
involved exchange rates, with reference to World Bank special
drawing rights (SDRs) or European Currency Units (ECUs) of the
European Community, or a statement that the rate of exchange set
by a bank or financial institution on a given date would be ap
plied. The purpose of subparagraph (t), meanwhile, was to ensure
transparency by facilitating the procurement process and making
it unnecessary for suppliers or contractors to have to find out for
themselves what recourse was available to them.

17. Mr. CHATURVEDI (India) agreed that information on the
right of review provided by law was highly important, but he was
not clear which party should bear the burden of providing or
obtaining such information. According to subparagraph (s), the
procuring entity was not liable if it omitted the references to the
relevant laws or regulations, yet that entity was certainly in the
best position to know what regulations were applicable.

18. With respect to subparagraph (j), he wondered ifthere were
any situations in which price was not a relevant criterion. He had
serious misgivings about the wording of that paragraph.

19. With regard to subparagraph (k), he believed that it was up
to the supplier or contractor and not the procuring entity to state
whether items other than the cost of the services were to be in
cluded in the price. He also pointed out that, according to the
chapeau of article 41 ter, the request for proposals should include
"at a minimum" the information listed in that article, which con
sisted of no less than 22 subparagraphs. The minimum require
ments could be covered by subparagraphs (a), (b), (c) and a few
others; otherwise there were too many superfluous paragraphs,
which placed an undue burden on one of the parties.

20. With reference to the observation by the representative of
Thailand regarding ignorance of the law, he felt that it was up to
the supplier or contractor to find out what laws applied.

21. With regard to subparagraph (n), currency conversion was
always an option and it was not necessary to mention it explicitly.
What should not be done was to require the supplier to set a rate
of exchange that would fluctuate widely; he could only accept
establishing in principle that an exchange rate set by a particular
financial institution should be used.

22. The CHAIRMAN said that there did not appear to be a
consensus within the Commission to delete so many subpara
graphs; consequently, if he heard no objections, he would take it
that the Commission wished to approve article 41 ter in so far as
substance was concerned and to refer it to the drafting group for
consideration of the proposed changes.

23. It was so decided.

Article 41 quater

24. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that the word "only" in paragraph I was too restric
tive; it was conceivable that some other important criteria might
have been left out. He suggested that the chapeau should con
clude with the words "and may concern principally the following".

25. He then pointed out that there were three basic criteria for
the evaluation of proposals. The first was the qualifications and
experience of the particular supplying or contracting firm; the
second was the methodology that the company intended to em
ploy in the assignment; and the third and most important, because
it was given greater weight, was the professional competence of
the personnel the company intended to assign to the project. He
therefore suggested that paragraph lea) should be changed to
read:

"(a) The qualifications, experience in the field of assign
ment, reputation, reliability and professional and managerial
competence of the supplier or contractor and of the key per
sonnel which the supplier or contractor proposes to employ in
the assignment;".

26. With reference to paragraph l(c) and to the comments
made previously by the representative of India with respect to the
relevance of price as a criterion, he noted that the World Bank
had compiled statistics on proposals for which price was not a
relevant criterion, either because the projects were too complex or
because the quality of the final product was critical, and had
found that they constituted 35 to 40 per cent of all such projects.
He also noted that in paragraph 1 the word "may" was used, a
term that did not imply an obligation. Subparagraph (c) would be
improved if it began with the words "the proposal price, if it is to
be a criterion, and the manner in which it is to be taken into
account"; the rest would remain the same.

27. Mr. WALLACE (United States of America) agreed with
the suggestions made by the previous speaker regarding subpara
graphs (a) and (c). The reference to personnel in subparagraph (a)
could be made even more explicit if the adjective "relevant" was
inserted in front of the word "qualifications".

28. The comments of the observer from the Inter-American
Development Bank concerning subparagraph (c) applied also to
what the representative of the Secretariat had said concerning
subparagraphs (j) and (k) of article 41 ter. It was certainly true
that subparagraph (c) had to be worded very carefully, given that
price was not a very important criterion for many categories of
services that were the object of procurement. In any event, the
wording of the subparagraph was acceptable, since it was to be
read in conjunction with paragraph 1, which not only used the
term "may" but also included the phrase "and the manner in
which they are to be applied".
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29. He did not agree, however, with the suggestion that the
word "only" should be replaced by "principally" in paragraph I.
He recalled that the Working Group had deliberately used that
wording to maintain the parallelism with the wording of article
32, paragraph 4(c), even while recognizing that the latter referred
to a different procedure, the intention being to make the practice
of procurement as systematic and uniform as possible. On the
other hand, subparagraph (e) provided greater flexibility in the
use of social policy criteria by using the language "national de
fence and security considerations".

30. Mr. JAMES (United Kingdom) said that the Working
Group had in fact debated at length the question of whether the
use of any or all of the evaluation criteria listed in the Model Law
should be mandatory or optional (NCN.91392, para. 67). The
word "may" had been considered necessary to give the procuring
entity discretion in choosing the criteria it wished to employ. On
the other hand, it had been felt that, in keeping with the spirit and
provisions of the Model Law, certain limits had to be placed on
the criteria that the procuring entity could take into account in the
case of tendering, the preferred method for the procurement of
goods and construction, and in the case of a request for proposals,
the preferred method for the procurement of 'services.

31. The purpose of the Model Law was to establish norms that
would serve as guidelines for framers of national legislation on
the subject. In his view, then, the criteria included in article 41
quater were appropriate, and the procuring entity was free to use
them to whatever extent it wished.

32. Mr. CHATURVEDI (India) said that he disagreed with the
content of the second sentence of paragraph 1 for three reasons.
In the first place, it would be impractical for the procuring entity
to act in the manner described there in cases where it only needed
to procure the services of one or two persons. In the second place,
he did not see why the procuring entity should have to notify the
suppliers and contractors of the evaluation criteria in every case.
In the third place, according to the end of the sentence, those
criteria could "concern only" matters that did not include the
criteria of confidentiality and national interest, discussed in con
nection with the previous article, or technology transfer and ex
port promotion, two criteria of vital importance to developing
countries that ought to have been included in paragraph 1(d).

33. The CHAIRMAN observed that confidentiality bore no re
lation to the article in question and that technology transfer and
export promotion were implicitly included in paragraph 1(d).
Furthermore, that paragraph authorized the procuring entity to
establish its own evaluation criteria, so that if a State ascribed
importance to the above-mentioned issues, it was free to state that
it would take them into account when reaching a decision. The
paragraph could not be interpreted to mean that the criteria could
relate to any subject whatsoever, since there would then be no
point in including the article in the draft.

34. Mr. KLEIN (Observer for the Inter-American Development
Bank) said that the article ignored one important technical aspect
of the question. While he was not opposed to a listing of basic
evaluation criteria, he felt it was essential that they should be able
to be applied with flexibility and adapted to specific situations,
given the very nature of services, especially highly specialized
services.

35. Mr. WALLACE (United States of America) supported the
Chairman's view that the text of article 41 quater accommodated
the concern of the representative of India, since it recognized that
the procuring entity was free to evaluate proposals according to
the criteria that it considered appropriate; that was clear from
paragraph 68 of document NCN.9/392, from the words in brack
ets at the end of paragraph led) of article 41 quater, and from

paragraph l(b) of the same article. India was correct in observing
that that provision was not appropriate in cases where a limited
number of persons were to be hired. In such cases, the method of
solicitation of quotations might be used.

36. However, he did not agree with the remark made by the
observer for the Inter-American Development Bank. Subpara
graphs (a), (b) and (c) were important, particularly the first two.
The procuring entity would explain as specifically as possible the
requirements suppliers and contractors were expected to meet and
how it would apply the evaluation criteria, which would be adap
ted when the request for proposals was drawn up. The request
could accommodate whatever variations circumstances required.
In other words, the subparagraphs were worded so as to give
ample room for flexibility while avoiding arbitrariness in the
evaluation of proposals.

37. Mr. TUVAYANOND (Thailand) said that while the article
provided some flexibility, it was also restrictive. He wished to
know whether environmental issues, primarily pollution, were
covered. If not, changes would need to be made to include them.
The article must also take into account the fact that certain coun
tries applied exchange controls, which sometimes made it impos
sible to repatriate the entire agreed price at one time, particularly
in cases where the services had been rendered in the territory of
the procuring State.

38. Mr. LEVY (Canada), supported by Mr. WESTPHAL (Ger
many), said that environmental questions could be addressed in
the description of services provided for in article 41 ter, subpara
graph (g), and that proposals from suppliers and contractors could
also be evaluated from that perspective under article 41 quater,
paragraph 1(d). Questions relating to currency exchange were
already dealt with, for example, in article 41 ter, subparagraph (s).

39. Mr. CHATURVEDI (India) said that it was currently im
possible to undertake a major procurement project without the
approval of the environmental protection authorities and that, in
view of the importance of the issue, it should be included in
article 41 quater, paragraph 1(d). He also agreed with the United
States representative that the transfer of technology and export
promotion could be dealt with in that paragraph. Nevertheless, it
would have been preferable to make a specific reference to those
criteria. He therefore proposed that the word "only" should be
deleted from the chapeau of paragraph 1. As for the suggestion
by the representative of the United States to add the word "rele
vant" to paragraph lea), he did not feel that that term should be
used to qualify the reputation and reliability of the supplier or
contractor.

40. The CHAIRMAN said that although environmental issues
were becoming increasingly important, there were few cases in
which the rendering of specific services was likely to have an
impact on the environment. In any case, the procuring entity
could include that factor in the evaluation criteria under article 41
quater, paragraph 1(d), or article 41 ter, where the minimum
contents of requests for proposals for services was discussed.

The meeting was suspended at 4.40 p.m. and
resumed at 5 p.m.

41. Mr. WALLACE (United States of America), supported by
Mr. JAMES (United Kingdom), said that the need to ensure that
the draft law reflected concern for environmental protection must
be borne in mind. At the same time, the list of criteria in para
graph led) could not be endless. If the environment was to be
mentioned, it would also be necessary to refer to the effects of
services on income distribution, health, science and technology
and many other factors. There must be a limit to the list of cri
teria, particularly since effects on the environment were many and
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varied. There was no doubt that that impact would be far more
significant in the case of goods and construction than in that of
services. In any event, the draft left ample room in which to deal
with that issue, since both article 32, paragraph 4(c)(iii), and ar
ticle 41 quater, paragraph 1(d), specified that "the enacting State
may expand subparagraph (d) by including additional criteria".
Furthermore, from the standpoint of the structure and wording of
the draft law, it would be inappropriate to include anything in
article 41 quater, paragraph l(d), that did not appear in article 32.

42. Mr. LOBSIGER (Observer for Switzerland) said that envi
ronmental considerations should not lead to the adoption of more
protectionist practices than did the other criteria mentioned in
paragraph 1(d). In any case, the environmental impact of a service
must certainly be mentioned, and the place to do so was in article
41 ter rather than article 41 quater.

43. Mr. TUVAYANOND (Thailand) noted that his country had
already applied environmental criteria in a case of procurement
involving a proposal for services, and had opted for a more ex
pensive proposal because it entailed less risk of pollution. Para
graph l(d) already gave Member States an opportunity to take
that criterion into account, which might be decisive in the evalu
ation of proposals.

44. Mr. CHOUKRI SBAI (Morocco) noted that the Arabic
version of the chapeau of article 41 quater did not contain the
word "only". The French version read "ne peuvent concerner
que", which was equivalent to a negative construction, whereas
the Arabic used a positive construction which seemed to leave
room for discretion, in deciding whether or not to inform suppli
ers and contractors of the criteria.

45. Mr. CHATURVEDI (India) said that it would be inappro
priate to take a decision on the use of a positive or a negative
construction, since that would imply that one text was more au
thentic than the other. As for the question of whether or not to
include a provision relating to the environment in the text, he
noted that the article referred primarily to services, although not
exclusively, since it could also be applied to goods and construc
tion. The term "services" was very broad, and there were cases
where the question of the environment did not arise. Moreover,
legal instruments containing obligatory and detailed provisions on
the environment had already been adopted and were entering into
force. There was therefore no need to refer to the environment in
the Model Law.

46. Mr. GOH (Singapore) suggested that, in order to meet the
concerns raised by the representative of Thailand, the words "may
concern only" should be replaced by the words "shall include the
following", which would give the procuring entity flexibility.

47. The CHAIRMAN reminded the Committee that most dele
gations had preferred the word "only".

48. Mr. KLEIN (Observer for the Inter-American Development
Bank), speaking on behalf of the World Bank and of his own
institution, raised the issue of margin of preference. While the
hiring of national consultants should be encouraged, the best way
of doing so would be to refer to the real advantages of such
recruitment, such as the consultants' familiarity with the local
setting or language, for example. Such a reference could be added
to the Model Law so as to allow or require foreign companies to
work with national companies, provided that mandatory quotas or
percentages were not set and that there was no requirement to
work with specific companies. That was a much more effective
solution than assigning national companies a certain weight merely
because they belonged to the country procuring the service. What
actually happened when services were sold was that knowledge
was sold, and if the quality of the services declined everyone lost.

Finally, the introduction of a margin of preference, which was
uncommon in the case of services, could result in double count
ing, since a certain number of points was being awarded for fa
miliarity with the milieu or the language on the one hand while
preference was being given to nationality on the other. Although
the objective was, clearly, to assist national consultants, care must
be taken to ensure it was done in the manner that was most bene
ficial to all the parties concerned.

49. The CHAIRMAN said that the question raised was parti
cularly appropriate for inclusion in the Guide to Enactment, since
the latter could indicate the problems that were coming up in most
countries. In the system of joint ventures or temporary partner
ships, the challenge was to provide a service by identifying the
most suitable national contractor. That method was far better than
fixing percentages. It would be useful if the Guide referred to the
need to resolve those questions.

50. Mr. CHATURVEDI (India) said that his country was not in
favour of placing any limit, even indirectly, on the percentage of
the margin of preference for companies and national consultants.
On the contrary, that practice should be encouraged.

51. The CHAIRMAN agreed with that position; it was neces
sary to respect a tradition that was not only observed in a number
of countries and legislations but which was also set forth in the
General Agreement on Tariffs and Trade (GATT). One way to
promote development was to provide for a margin of preference
for national contractors. In the light of the comments made, how
ever, the draft text could be referred to the drafting group.

52. It was so decided.

Article 41 quinquies

53. Mr. TUVAYANOND (Thailand) said that he would prefer
to delete from paragraph I the requirement that the procuring
entity should communicate the clarification to all suppliers or
contractors, since some of them would probably not need such
clarification and the requirement merely placed an additional
burden on the procuring entity. Clarifications should be commu
nicated only to those who requested them. The same comment
applied to paragraph 3, since not all suppliers or contractors might
be interested in the minutes of the meeting containing the requests
for clarification and the responses to those requests. In particular,
the Model Law did not need to specify how the information
should be used and thus should not say "so as to enable".

54. The CHAIRMAN said that all contractors had an equal
right to know what response had been given to a request for
clarification which might throw light on the contract or on the
inclinations of the procuring entity. What was important was for
the supplier to have that information in order to prevent any irre
gularities when the contract was awarded.

55. If he heard no objections, he would take it that the Com
mission wished to approve article 41 quinquies as currently worded.

56. It was so decided.

Article 41 sexies

57. Mr. WALLACE (United States of America) said that he
was in general agreement with the wording of the article but
would welcome clarification of a few minor points. With regard
to paragraph 3(a), he wished to know what the criteria were for
rejecting proposals and whether those criteria were related to the
threshold level referred to in paragraph 2(a). In paragraph 3(c),
the word "normally" could be inserted before the words "be con
sidered". As for paragraph I(c), the commentary should indicate
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whether the impartial panel of experts would provide advisory
services or whether it could also take decisions.

58. The Guide should indicate when the criteria set out in para
graphs 2(b)(i), 2(b)(ii), or 4 should be used. It should also explain
how each of those methods should be applied, since the Model
Law said nothing on that subject.

59. Mr. WESTPHAL (Germany), referring to paragraph 2(a),
said he agreed with the idea of rating each of the proposals.
However, he wished to know what the threshold level was and
what criteria were used in determining it.

60. Mr. LOBSIGER (Observer for Switzerland) said that para-
graph l(c) was missing from the French version.

61. Mr. HUNJA (International Trade Law Branch) said that
paragraph 2 did not give the procuring entity any guidelines for
determining the threshold level; at the previous session of the

Commission, the representative of the United States of America
had suggested in relation to another matter that guidelines should
be included in the Model Law. However, the Working Group had
been somewhat reluctant to do so, and it had expressly decided
that it would not be appropriate to include such guidelines in the
Model Law, although they might perhaps be included in the
Guide.

62. In order to clarify the meaning of paragraph 2, a basic
procedure for establishing the threshold could be the following: in
the case of the procurement of intellectual services, for example,
the procuring entity would decide that, with respect to the tech
nical, or non-price, aspects of the proposal, it would establish a
rating system based on a set scale, and it would do the same to
rate the competence of project personnel and the time spent in
providing such services.

The meeting rose at 6.05 p.m.

Summary record of the 528th meeting

Monday, 6 June 1994, at 10 a.m.

[NCN.9/SR.528]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.10 a.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 41 sexies (continued)

1. Mr. WALLACE (United States of America) said that his
delegation was generally satisfied with the wording of article 41
sexies, but believed that it might be useful to add subheadings to
indicate the diversity of selection procedures and facilitate the
reading of what was a complex article. It might also be advisable
to specify in paragraph 1(c) that the impartial panel of experts had
only an advisory role. In paragraph 4, the concepts of "threshold"
and "rating" should also be clarified.

2. Mr. UEMURA (Japan) said that the Commission should
consider the possibility of providing for tender securities.

3. Mr. CHOUKRI SBAI (Morocco), returning to article 41 bis,
paragraph 3, proposed adding a paragraph, which he read out.

4. The CHAIRMAN recalled that the Commission had already
considered that point and said that since the proposed wording
was very close to the current text, he would refer the proposal to
the drafting group.

5. Mr. LEVY (Canada), returning to article 41 sexies, said that
he, too, was concerned that the article was too complex and
wished to make it easier to read, for example, by adding subhead
ings for paragraphs 2, 3 and 4. He suggested also inserting a

footnote at the beginning of the draft Model Law, specifying that
in addition to the two main methods for the procurement of ser
vices, the Model Law proposed several other methods which
States had the option of not including in their legislation. The
footnote could make a reference to the Guide to Enactment.

6. The CHAIRMAN said that at some point it would be neces
sary to reconsider the format of the draft Model Law, particularly
with regard to the insertion of footnotes. He pointed out that
paragraphs 2, 3 and 4 of article 41 sexies corresponded to the
three main selection procedures: without negotiations, with simul
taneous negotiations and with consecutive negotiations.

7. Mr. WALSER (Observer for the World Bank) said that para
graphs 2 and 4 accurately reflected the selection methods gen
erally used by procuring entities in procuring consultancy services,
with paragraph 2 describing the procedure in which price was a
main criterion for evaluating offers, and paragraph 4 the proce
dure in which price was not a deciding factor. If subheadings
were inserted they could note that distinction. Paragraph 3 should
be deleted, since the procedure it described was not used in prac
tice; paragraph 3(d) was particularly vague. Responding to the
comment made by the representative of Japan, he said that there
were generally no tender securities in the procurement of consul
tancy services, and the World Bank always recommended that
government should not require them. Lastly, the Bank was not in
favour of the margin of preference provided for in article 41
quater and believed it was dangerous to include that concept in
the Model Law.

8. Mr. LOBSIGER (Observer for Switzerland) said that the
Commission should specify the duties and authority of the panel
of experts referred to in paragraph I(c) of article 41 sexies. Panels
played a purely advisory role and gave opinions only on the aes
thetic, artistic or technical aspects of a project; it was up to the
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procuring entity to supervise the panel's activities, and it alone
made the decision to award a contract. If the Commission wished
to add a clarification regarding the panel's advisory role, it could
do so in the Guide to Enactment. The provisions, however, should
be kept flexible in order to reflect the different practices in use.
On the other hand, it would be useful to spell out the procuring
entity's responsibility as the State authority in supervising the
application of the general principles enunciated in the preamble of
the Model Law.

9. The CHAIRMAN said it seemed clear from article 41 sexies
that the panel of experts had only an advisory role.

10. Mr. TUVAYANOND (Thailand) said that, given the length
and complexity of the article, his delegation was not opposed to
clarifying it in footnotes or in the Guide to Enactment so that
Governments could find their way through the provisions. Unlike
some, he did not believe that paragraph 3 should be deleted.
While it might not be of interest to the developed countries, it was
of particular interest to the developing countries, who often used
the services of consultants in certain highly technical fields, such
as nuclear energy. Thailand itself used the method described in
that paragraph. Moreover, it was unacceptable to delete an entire
paragraph, since one of the purposes of the Model Law was to
harmonize legislation in order to promote international trade.
Perhaps it could be stated in a footnote or in. the Guide that the
fact that several methods were being proposed was meant to re
flect the practices used in various countries. Finally, if the idea of
using paragraph headings was accepted, it should be applied uni
formly so that all paragraphs had headings.

11. Mr. CHATURVEDI (India) said that article 41 sexies was
detailed, unduly complicated and led to confusion. It would be
better to reduce it to one or two paragraphs. If, however, it was
decided to retain the text as it stood, subheadings should be inser
ted. The proposal to insert a footnote explaining the various selec
tion procedures should be retained, but such explanations should
appear in th.e Model Law, not in the Guide to Enactment. The
establishment of a threshold referred to in paragraph 2 was not
feasible for developing countries. Paragraph 3(a) was also im
practicable, particularly in the case of services. In fact, the procur
ing entity was not usually prepared to negotiate with suppliers or
contractors which had submitted proposals that came close to
meeting the requirements it had set, and one could not require it
to negotiate with "all" of them. Paragraph 3(e) should be deleted,
since price considerations could not be dissociated from technical
evaluations.

12. Mr. WALLACE (United States of America) endorsed the
proposal made by Canada and supported by Thailand and India to
insert a footnote or commentary in the Guide to Enactment, par
ticularly if the proposal to place chapter IV bis after chapter Ill,
which dealt with tendering proceedings, and before chapter IV,
which dealt with other methods, was adopted. Paragraph 3 of
article 41 sexies should be retained. It dealt not only with consul
tancy services but also with other categories of services which
Governments might use. That was particularly important since the
paragraph was subject to all the securities provided for in articles
41 bis to 41 quinquies. With regard to the comment by the observer
for the World Bank concerning the margin of preference provided
for in article 41 quater, in which he had expressed a concern
shared by other delegations, it would be recalled that the Commis
sion had decided to provide such explanations in the Guide to
Enactment.

13. The representative of India had asked whether the procur
ing entity had to consult with all suppliers and contractors. While
it was true that provision had been made for a threshold, it was
perhaps necessary to go back to article 41 bis and add a fifth
paragraph stipulating that in cases where notification was not

required and where only direct solicitation or selection could be
used, or in cases where a notice had been published and where
several suppliers and contractors had responded, the entity was
not obligated to consult other suppliers or contractors. Under the
terms of paragraphs 2 and 3 of article 41 bis, the procuring entity
was authorized to limit the number of suppliers and contractors
from whom it solicited technical proposals.

14. Mr. WALSER (Observer for the World Bank) noted that
some delegations thought that the panel of experts provided for in
paragraph lee) would evaluate only the artistic or aesthetic as
pects of proposals submitted. In the view of the World Bank,
chapter IV bis dealt primarily with consultancy services, and in
order to evaluate proposals involving those services, a panel was
essential. In fact, an objective and mathematical evaluation was
impossible in such cases. A whole range of criteria was involved,
including the experience of the company and its personnel, their
knowledge of local conditions, and previous projects, and only a
panel of experts could evaluate the technical merits of each pro
posal in the light of those criteria. It was evident that the experts
did not make any decisions. Whether price considerations played
a role or not, it was up to the procuring entity to decide to whom
it would award the contract and with whom it would negotiate. In
many cases it was impossible to function without such a panel,
which offered the sole means of evaluating proposals.

15. Mr. LEVY (Canada) suggested that article 41 sexies should
be divided into four separate articles whose titles would indicate
the method of selection dealt with in each one. The title of article
41 sexies would remain "Selection procedures" and the following
articles-paragraphs 2, 3 and 4-might be called, for example,
"Selection with establishment of a threshold level", "Selection
with negotiations" and "Selection with a threshold level and ne
gotiations". He agreed with the proposal made by the represent
ative of the United States to place chapter IV bis after chapter Ill,
which dealt with tendering proceedings, and before chapter IV,
which dealt with other methods.

16. Mr. CHOUKRI SBAI (Morocco) said that the selection of
an impartial panel of experts was certainly not required of the
procuring entity. The text of the Model Law should make it clear
that the procuring entity would have the final say. Since using a
"group" of experts could prove very expensive, as Morocco had
learned by experience, it was important to give the procuring
entity complete freedom of choice. It must have the freedom to
request the opinion of a single expert.

17. Mr. MELAIN (France) said it was clear from the text as
drafted that the possibility of using a group of experts or an in
dependent panel represented a choice and not an obligation for the
procuring entity. It was nevertheless important to stress the ex
perts' independence and impartiality, particularly in relation to
the competition itself. It was obviously essential that the experts
should have no direct relationship to the competing suppliers.

18. Mr. TUVAYANOND (Thailand) said that his delegation
could accept paragraph I of article 41 sexies as it stood but won
dered whether paragraph I(e) could not be deleted, since it went
without saying that the procuring entity could resort to a group of
experts.

19. Mr. CHATURVEDI (India) said that, on the contrary, para
graph lee) was appropriate and should not be modified. The para
graph set out one of the options available to the procuring entity.
Moreover, when speaking about the use of outside bodies to ob
tain an opinion, it was important to bear in mind the point made
by the representative of Morocco regarding the cost of groups of
consultants. In paragraph lea), the phrase "that has been notified
to suppliers or contractors in the request for proposals" was some
what problematic, for it was usually impossible to indicate in a
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request for proposals which procedure would be adopted since it
was not known at the outset whether there would be any negoti
ations and which of the methods specified in paragraphs 2, 3 and
4 would be used. He also agreed with the United States proposal
to limit the choice of suppliers in article 41 his.

20. Mr. WALLACE (United States of America) said that para
graph lee) was justified since it dealt with a panel of experts that
came from outside the procuring entity and not from one of its
own offices that normally evaluated tenders. In the present case,
judgements would be based on criteria other than the lowest price,
the criterion normally used by the procuring entity, which was
important when the transaction had an artistic or aesthetic compo
nent. Naturally, the two were not mutually exclusive, and it was
possible to use both the procuring entity's own staff and an exter
nal panel of experts.

21. Mr. WALSER (Observer for the World Bank) thanked the
representative of the United States for his explanation and said
that since he had been unable to participate in the previous session
of the Working Group, it had been his understanding that para
graph 1(e) referred to the internal group of experts in any ministry
whose purpose was to evaluate suppliers' proposals in terms of
their technical quality. He therefore felt that if paragraph l(e)
referred to an external panel, that paragraph and paragraphs 2 and
4 must specifically say so.

22. Mr. CHATURVEDI (India), citing the various titles which
the representative of Canada had proposed for the different para
graphs of article 41 sexies, pointed out that the procedures in
question were linked: for example, once a threshold had been
established, negotiations could not be excluded. It was therefore
impossible to indicate at the outset which method would be used,
as was stated in paragraph 1(a).

23. Mr. LOBSIGER (Observer for Switzerland), replying to
the question raised by the representative of Thailand as to why the
provision dealing with panels of experts had been included in
paragraph 1 of article 41 sexies, pointed out that while paragraph
lea) set forth the principle that the three selection methods were
exclusive, paragraph I(e) nevertheless sought to indicate that that
exclusivity did not prevent the procuring entity from resorting to
a panel of experts. lt was perhaps unfortunate that the logical
connection between paragraphs lea) and lee) had been broken.

24. The CHAIRMAN said that the Commission had concluded
its consideration of paragraph 1 and suggested that the Working
Group should attempt to clarify the rule set out in paragraph I(e).
The view expressed by the representative of India was not shared
by other delegations, since the current wording of paragraph lee)
seemed generally acceptable.

25. Mr. CHATURVEDI (India) proposed that paragraph lee)
should be left unchanged.

The meeting was suspended at 11.45 a.m. and
resumed at 12.10 p.m.

Paragraph 2

26. The CHAIRMAN said that, as proposed, the Working
Group would consider the possibility of making paragraphs 2, 3
and 4 separate articles and giving each an appropriate heading.

27. Mr. FRIS (United States of America), said that, with regard
to the threshold concept used in paragraph 2, the practice for
evaluating the technical merits of proposals could vary from
country to country and from organization to organization. He
believed that the expression "establish a threshold level" derived
from the practice of the World Bank and other organizations

which was to establish, at the time the request for proposal was
made, a quantitative norm on the basis of which the proposals
would be evaluated. Other countries, including the United States,
did not specify a threshold level in the solicitation documents,
since it was understood that the technical merits Qf proposals
would be evaluated in order to rank them. It would be useful to
refer in the Guide to Enactment to practices other than those
described in paragraph 2.

28. Mr. WESTPHAL (Germany), supporting the remarks made
by the preceding speaker, said that Germany did not use the
threshold method, but that the rest of the procedure described in
paragraph 2(a) was widely used. It seemed excessive to require
the procuring entity to establish a threshold level and he did not
feel that it would be useful to do so in the Model Law. However,
if the Commission wished to retain the threshold concept, it
should make it clearer, for example by adding a sentence to the
text.

29. Mr. CHATURVEDI (India) said that, after listening to
the representatives of the United States and Germany, his doubts
regarding the value of paragraph 2 and subparagraph (a) had in
creased. Moreover, the paragraph was of no value for developing
countries. He therefore suggested that it should be deleted.

30. Mr. WALSER (Observer for the World Bank) said he
thought it was essential to provide for a threshold level in para
graph 2, although he did not care what term was used. For exam
ple, reference could be made to "minimum technical require
ments", or other wording could be found. It was less important to
provide for a threshold level in paragraph 4 that could be used to
determine the best proposal from the technical standpoint so that
the price could then be negotiated with the author. However, a
threshold level was absolutely necessary in paragraph 2(b)(ii), in
order to ensure that proposals that were mediocre from the tech
nical standpoint were not selected on the basis of price alone.
That precaution, which was particularly important for developing
countries, offered the best guarantee in selecting qualified con
sultants.

31. The CHAIRMAN said that the Commission seemed to be
in favour of retaining paragraph 2 as it stood; the Working Group
ought to be able to find wording that would clarify the idea con
tained in the paragraph.

32. Mr. AL-NASSER (Saudi Arabia) said that his delegation
had already expressed reservations at the previous session about
the provision under consideration. The concept of a threshold
level was not used in procurement proceedings in Saudi Arabia.
In any event his delegation would see what the drafting group did
with that provision before taking a final position.

33. Mr. CHATURVEDI (India) said that the words "as set out
in the request for proposals" in paragraph 2(a) should be deleted
and the rest of the paragraph reworded.

34. Mr. JAMES (United Kingdom) said that those words re
ferred to the criteria set out in article 41 quater, which the Com
mission had already considered. While there was some merit in
the argument put forward by the representatives of Germany and
the United States that it was not always possible to establish a
threshold level or a range in a request for proposals, it was neces
sary to include in a request the criteria referred to in article 41
quater. It seemed that the Commission felt that reference to a
threshold level was sufficient and that the concept could be devel
oped in the Guide to Enactment rather than in the text of the
Model Law itself.

35. Mr. WALSER (Observer for the World Bank) said it was
essential that the threshold level should be indicated in the request
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for proposals, since that was the line which separated the sup
pliers who were selected from the rest. In the absence of a thresh
old level, the latter might feel that they were the victims of an
injustice. That concept must therefore be preserved in the interests
of transparency and free competition.

36. Mr. YOUSIF (Sudan) said that in the article under consi
deration and in the rest of the text, the Arabic translation of the
word "proposal" was incorrect. He requested the Secretariat to
take the necessary steps to correct the translation.

37. Mr. SHIMIZU (Japan), reverting to the question of tender
securities, requested the representative of the World Bank: to ex
plain why such securities were not desirable for the procurement
of consultancy services.

Paragraph 3

38. Mr. FRIS (United States of America) said that he felt that
the observer from the World Bank: was using the term "consult
ancy services" in a very broad sense, applying it to all services
that would not be covered by tendering proceedings. However,
there could be justification, in some cases, for having tender
securities.

39. He had two comments about the last sentence of paragraph
3(a). First, where it stated that all suppliers or contractors that had
submitted proposals should have an opportunity to participate in
the negotiations, no reference was made to proposals that had not
been solicited but had been submitted by suppliers who had heard
about the procurement procedures and wished to participate in
them. That situation was not really covered in the provision.
Second, in the reference to proposals which "have not been rejec
ted", there was no indication as to what criteria were applied to
select or reject such proposals. It should be specified whether the
concept of a threshold level in paragraph 2 applied also in para
graph 3.

40. As to subparagraph (c), even if one did not like the proce
dure described in paragraph 3, one had to recognize that it was
widely used, a fortiori if services were defined very broadly.
Clearly, factors other than price should be separated from price;
that was what was referred to in practice as the two-envelope
method, with one envelope for technical aspects and the other for
price. If that was what was meant, subparagraph (c) was suffi
cient, but that should perhaps be made clear in the request for
proposals and, consequently, specified in article 41 ter.

41. Mr. JAMES (United Kingdom) said that paragraph 3
should be retained, since otherwise the procuring entity would
have to resort to the method of competitive negotiations, which
was even less structured. The method envisaged in paragraph 3
was widely used by States, particularly developing countries, and
could not be disregarded when drawing up a model law.

42. With regard to the observation made by the representative
of the United States of America, the Working Group had taken up
the question, as could be seen from paragraph 79 of its report (N
CN.9/392). The Working Group had felt that the words "have not
been rejected" were of value. Strictly speaking, they did not imply
a threshold level in the sense that the term was used in paragraphs
2 and 4, but rather the procuring entity's ability to reject proposals
which were clearly inadequate before beginning negotiations.
That was perhaps not clear from the text, but if the Commission

accepted the principle, the drafting group could try to develop
more explicit wording.

43. The question of the envelope system had also been con
sidered in the Working Group. It seemed that it was not desirable
to include that method, which had developed in practice, in the
Model Law itself. It would be preferable to leave the text as it
stood but to provide explanations in the Guide to Enactment.

44. Mr. TUVAYANOND (Thailand) said that, with regard to
the words "have not been rejected" at the end of subparagraph (a),
the rejection of proposals was not arbitrary; there were criteria
which applied. It was simply a matter of enabling the procuring
entity to reject proposals that wer~ clearly inadequate or came
from unqualified contractors. As to the question of the two
envelope method, he supported the comments made by the repre
sentative of the United Kingdom and agreed that the term should
not be taken literally and ought not to be included in the Model
Law itself. Subparagraph (c) was acceptable as it stood.

45. Mr. CHATURVEDI (India) suggested that subparagraphs
(b) and (c) should be deleted. Subparagraph (b) was unnecessary
because the procuring entity which negotiated the procurement of
services should not have to negotiate with "all" suppliers or ask
them for their "best and final offer". As to subparagraph (c), it did
not take into account the fact that it was not always possible to
separate the price of an offer completely from its technical as
pects.

46. Mr. WALSER (Observer for the World Bank:) agreed with
the representative of the United States of America that chapter IV
bis concerned all services for which a tendering procedure was
impossible. As to the words "have not been rejected" at the end
of paragraph 3(a), they were necessary and referred to the thresh
old principle set out in paragraphs 2 and 4. In any event, that was
how he understood them.

47. With regard to the two-envelope system, it was not the
term that mattered; however, the World Bank felt that, when price
was a criterion, the procuring entity should not know the price
when it was considering the technical aspects of proposals, so as
not to be influenced by it. It must therefore be indicated very
clearly in paragraph 3 that the price should not be known until the
technical evaluation was completed. That was not necessary in
paragraph 4 since, according to the method provided for in that
paragraph, the evaluation would be made first on strictly technical
grounds, after which the procuring entity would engage in nego
tiations on price. If paragraph 3 was retained-and the World
Bank felt that it should not be-the price should be submitted
with the "best and final offer" so as to maintain a certain degree
of transparency in a method which was in any case complex,
perhaps even dangerous.

48. Mr. LEVY (Canada) endorsed the comments made by the
representative of the United Kingdom regarding paragraph 3; if
the drafting group reworded subparagraph (a) it might wish to
consider the following wording:

"Where the procuring entity uses the procedure provided for in
this paragraph, it shall engage in negotiations with suppliers or
contractors that have submitted acceptable proposals and may
seek or permit revisions of such proposals, provided that the
opportunity to participate in negotiations is extended to all
such suppliers or contractors

The meeting rose at 1.05 p.m.



380 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

Summary record of the 529th meeting

Monday, 6 June 1994, at 3 p.m.

[NCN.9/SR.529]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.05 p.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Article 41 sexies (continued)

1. Mr. CHATURVEDI (India) said that he did not agree with
the proposal made by the representative of Canada to delete the
words "and whose proposals have not been rejected" from para
graph 3(a).

2. Mr. WALSER (Observer for the World Bank) said that, even
though he favoured the deletion of paragraph 3, he recognized
that most members supported its retention, in which case he
sought a number of clarifications with respect to procedure. The
provisions of subparagraphs (a), (b) and (c) were sati~facto.ry, but
subparagraph (d) did not clearly set out the manner ID whIch the
final evaluation should be made. The norm referred to the propo
sal which "best meets the needs of the procuring entity", which
was correct in principle but lacked the clarity that ought to char
acterize procurement transactions. He wondered, in fact, whether
the procedure provided for in subparagraph (d) was not the same
as the one provided for in paragraph 2; he therefore proposed that
it should simply state that, upon receipt of the suppliers' best and
final offers, the offers would be evaluated in accordance with the
procedures established in paragraph 2.

3. The CHAIRMAN said that the text of subparagraph (d) was
sufficiently clear, if account was taken ?f the fact that. article .41
quater gave the procuring entity the nght to detenll1~e whIch
proposal was best suited to its needs. He was therefore ID fav.our
of retaining the current wording of subparagraph (d), a vIew
which most delegations appeared to share.

4. Mr. CHATURVEDI (India) said that he, too, was in favour
of retaining the current wording of paragraph 3(d).

5. Mc. WALLACE (United States of America) said that, with
regard to the comments made by the ~bser:er for the Worl~ Bank,
the wording of subparagraph (d) was IdentIcal to that of article 38.
Moreover if it was correctly applied, the wording of subpara
graph (d/ would be satisfactory, since it mentioned the relativ.e
weight and the manner of application of those criteria, although It
was true that the criteria were not rigorous.

6. In the wording of paragraph 3(a) proposed by the representa
tive of Canada at the previous meeting, the words "acceptable
proposals" had been suggested to replace "and w~ose proposals
have not been rejected". In the practice of the Umte~ States, the
words "technically acceptable" were used to make It clear that
criteria other than price were also taken into account. !hat w~s
crucial, since in the area of services, price was conSIdered ID

second place or not at all. If the Commission decided to use that
term, not only in paragraph 3(a) but also in paragraphs 2 and 4,

it would clarify the question of a "threshold", since otherwise it
would seem that the procedures were the same, which was
probably not the Commission's intention. As the representative of
the United Kingdom had noted, citing the relevant report (N
CN.9/392), the Working Group had not compared that procedure
to the use of a threshold. However, he wondered whether it would
not be better to make such a comparison, since the procedures
were very similar. In essence, what was meant was that certain
proposals would fail to meet the minimum requirements and
would therefore be rejected; there would be no negotiations with
such suppliers under paragraphs 3 and 4 and they could not be
declared winners under paragraph 2, even though they might have
offered the lowest bid. The concepts were identical, although they
could be applied in different ways. Thus, if the wording proposed
by Canada was further refined, it might be possible to bring all
those norms into line with one another.

7. The CHAIRMAN agreed that the insertion of the word
"technically" could make the article easier to understand.

8. Mr. AL-NASSER (Saudi Arabia), requesting clarification of
paragraphs 2, 3 and 4, asked which norms would apply if the
procuring entity did not use the procedures provided for in those
paragraphs. It appeared that if the procuring entity did not use any
of the three methods, there would be a legal vacuum.

9. The CHAIRMAN said that, in his view, the use of the con
ditional phrase "If ..." at the beginning of paragraphs 2, 3 and
4 was in keeping with the very structure of the provision, which
allowed any of those three methods to be used, as indicated in
paragraph 1(a). It was a factual assumption of a conditional nature
which had an objective legal effect.

10. Mr. WALLACE (United States of America), supported by
Mr. WALSER (Observer for the World Bank), said that norms
provided a coherent system. In accordance with article 16, chapter
IV set out the preferred (although not necessarily the only) method
to be used in the procurement of services. Consequently, if it was
decided to use the commonly preferred method, reference would
have to be made to chapter IV bis, in which case article 41 sexies
would definitely have to be applied in the context of that chapter,
given that paragraph 1(a) of that article stipulated that the procur
ing entity would use the procedure provided for in paragraphs 2,
3 or 4 that had been notified in the request for proposals. Thus,
the request for proposals would have indicated which of the three
procedures was to be used by the procuring entity. Depending .on
the method selected, the entity must proceed in accordance WIth
the provisions of the relevant paragraph.

11. The CHAIRMAN said that, if he heard no objection, he
would take it the Commission wished to refer article 41 sexies,
paragraph 3, to the drafting group.

12. It was so decided.

13. Mc. WALLACE (United States of America), referring to
paragraph 4(d), wondered whether it might not be useful to in
clude that notion in the other methods (paragraphs 2 and 3) as
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well. He noted that subparagraph (e) referred to "face-to-face"
negotiations. Under that method, if negotiations with the supplier
that had made the best offer did not lead to an agreement on price,
the procuring entity would move on to the next supplier and so
on. If no agreement had been concluded by the time the final
supplier was reached, the temptation to resume negotiations with
the first supplier might arise. Some members of the Working
Group had firmly rejected that option, since it would be tanta
mount to making the procedure into an auction. In the case of
services for which tendering was not possible, a balance must be
struck between quality and price, since none of the procedures
provided for, not even the procedure set out in paragraph 2(b)(i),
allowed the procuring entity simply to choose the lowest price,
since the offer had to be technically acceptable. Consequently, it
must be made clear that the procuring entity could not resume
negotiations with the best supplier in an attempt to obtain a better
price.

14. Mr. WALSER (Observer for the World Bank) said that, at
the World Bank, engineers preferred the procedure set out in
paragraph 4 because they considered that the selection should be
made solely on the basis of the proposal's technical merits, with
out considering the price, and that afterwards the procuring entity
must negotiate an acceptable price with the best supplier. The
World Bank had always proceeded in that way. Nevertheless, he
himself and other staff of the World Bank firmly believed that
price must be taken into account, which was why they preferred
the wording of paragraph 2. He recognized, however, that the
World Bank accepted the method contained in paragraph 4 and
that it currently used both the procedure in paragraph 2 and the
procedure in paragraph 4. The problem posed by paragraph 4 was
how to determine, in accordance with subparagraph (e), that nego
tiations would not result in a contract. Although the Bank had
experience with what might constitute an acceptable price for
specific types of engineering projects or management services, it
was still not clear where the line should be drawn. The norm did
not give the procuring entity clear guidelines for determining that
the fees demanded by the best supplier were outrageous and that,
consequently, it was time to reject that offer and move on to the
next supplier. Greater clarity was needed on that point; once
the first supplier had been rejected and negotiations begun with
the second, it should not be possible to go back.

15. The CHAIRMAN said that, with respect to paragraph 4(d),
the Commission had to choose between promoting transparency,
in which case the obligation set out in that paragraph must also be
reflected in paragraphs 2 and 3, and ensuring that the procuring
entity was not overwhelmed, in which case subparagraph (b)
should be deleted.

16. Mr. CHATURVEDI (India) said that paragraph 4 was ac
ceptable, with the exception of subparagraph (e), which should be
deleted in order for the text to be consistent.

17. Mr. LEVY (Canada) said that no other provision of the
draft Model Law contained the obligation provided for in para
graph 4(d). Moreover, it should be borne in mind that the procure
ment method provided for in chapter IV bis was not the same as
the others. For example, the question did not arise in respect of
tendering, since the draft Model Law provided that the parties
should be present when the proposals were opened. Further, para
graph 4(d) was not analogous to chapter IV, article 35, paragraph
6, in that the latter dealt with the duty of the procuring authority
to give notice of entry into force of the contract with one tenderer
to the others. In any event paragraph 4(d) was acceptable.

18. The CHAIRMAN said that article 11 ter included an obli-
gation similar to that provided for in paragraph 4(d).

19. Mr. WALLACE (United States of America) agreed that
paragraph 4(d) imposed a responsibility on the procuring entity,
but saw nothing wrong with that. In fact the aim of the draft
Model Law was to promote transparency, competition and fair
ness and to encourage enacting States to modify their procure
ment practices. In other words, the paragraph imposed a respon
sibility on procuring entities, but the responsibility was useful and
could even be expanded by, for example, also indicating that the
procuring entity must explain to suppliers why they had not at
tained the required threshold level. In any event, the obligation
provided for in the paragraph should also be included in para
graphs 2 and 3.

20. With respect to paragraph 4(e), he agreed that it would be
useful to explain to the procuring entity the procedure for deter
mining when it was appropriate to discard the proposal from the
supplier or contractor with the highest rating and consider the
proposal in second or third place. Under no circumstances must
the procuring entity reconsider a proposal which it had already
discarded, since that would result in a kind of competitive tender
ing process which did not correspond to the spirit of the strict
method provided for in chapter IV bis.

21. Mr. JAMES (United Kingdom) said that the Working
Group had included paragraph 4 in the draft since it had been
convinced that it was important to inform suppliers or contractors
that they were above the threshold level. That consideration was
less important in the cases covered under paragraphs 2 and 3. In
any event, the aim of the draft Model Law was to promote fair
ness and justice and ensure that the parties concerned were aware
of what had happened to their tenders or proposals. It might thus
be appropriate to indicate in article 11 that a register should be
kept of all suppliers or contractors whose proposals were above
the required threshold level. Such a solution would promote trans
parency without imposing an excessive burden on the procuring
entity.

22. Mr. LEVY (Canada) said that he had no substantive reser
vations with respect to paragraph 4(d), although it could be
merged with paragraph 4(c). In any event he agreed that para
graph 4 was not analogous to paragraphs 2 and 3.

23. With regard to paragraph 4(e), he agreed that it must be
made clear that once a procuring entity had discarded one or more
proposals it must not subsequently reconsider them. It was also
important, however, to avoid formulas that were so strict that they
deprived the procuring entity of the discretion necessary 'for it to
act in accordance with the national interest.

24. Mr. WALLACE (United States of America), supported by
Mr. CHATURVEDI (India), endorsed the proposal to resolve the
question of paragraph 4(d) by rewording article 11 along the lines
proposed by the representative of the United Kingdom, as well as
the comments of the representative of Canada on paragraph 4(e),
the current wording of which could be retained.

25. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve article 41
sexies as currently worded, subject to the reservation that the
drafting group might reconsider paragraph 4(d), should it deem it
necessary.

26. It was so decided.

Article 41 septies

27. Mr. CHATURVEDI (India) said that he did not agree with
the first sentence of article 41 septies, by which the procuring
entity must not disclose the contents of proposals to competing
suppliers or contractors. Article 40 provided for the holding of
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negotiations, during which it might be useful to reveal the con
tents of proposals.

28. Mr. HUNJA (International Trade Law Branch) recalled that
the Working Group had thought it important to maintain confi
dentiality, particularly where there were negotiations between
suppliers and the procuring entity to discuss aspects of the propos
als. The aim was to maintain the integrity of the procurement
proceedings and to protect any trade or other secrets contained in
the proposal that suppliers or contractors would not wish to have
disclosed to their competitors. The procuring entity could discuss
any details of a proposal with the supplier or contractor that had
submitted it and could seek clarification, but must avoid discus
sion of the terms of each proposal with other suppliers or contrac
tors. Article 39, paragraph 3, contained a similar provision, and
the drafting group might consider whether the provision under
consideration was clear.

29. Mr. CHATURVEDI (India) said that, if the point was to
protect trade secrets, it would have to be made clear that the
matter could be discussed with the party submitting the proposal.
It was understandable that the contents of a proposal should not
be made known to other parties in tendering proceedings, but in
the case of services there should be no limitation on negotiation
by the procuring entity of the price or other relevant factors.

30. Mr. WALLACE (United States of America) said that the
question was extremely delicate, and it would be preferable for
the report not to reflect the existence of doubts on the matter. The
provision was taken from article 38, paragraph 6, relating to re
quests for proposals, which provided for confidentiality. It was
true that article 38, paragraph 5, provided for the possibility of
modification or clarification, but in that case negotiations would
take place with various suppliers simultaneously and there would
be no question of setting some against others. Article 39, para
graph 3, also stated that negotiations should be confidential, and
paragraph 2 referred to clarifications. The structure of the Model
Law was thus coherent.

31. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve article 41
septies.

32. It was so decided.

33. Mr. SHI Zhaoyu (China) said he wished to raise three
points in connection with the stmcture of chapter IV bis. Firstly,
in his view, the title was inappropriate; it should clearly reflect the
aim of the chapter as well as its relationship to other chapters and
provisions of the Model Law. The drafting group should make the
necessary changes in that regard. Secondly, the chapter contained
only one article, and it should be divided so that its provisions
were clearer. Lastly, under article 16, the procuring entity, with
certain specific exceptions, was supposed to apply chapter IV bis,
but that provision also indicated that, in similar circumstances, the
methods provided for in articles 17 to 20 could be applied. Article
17 dealt with two-stage tendering, requests for proposals or com
petitive negotiation, whereas article 38 contained specific rules
relating to requests for proposals. Actually, in the procurement of
services the provisions of chapter IV bis and of article 38 were
not identical, but both used the criterion of a threshold. He asked
what the relationship was between chapter IV bis and article 38,
and reserved the right to speak again on chapter IV bis.

34. Mr. GRIFFITH (Observer for Australia) said that the time
had come to review what had been done so far in connection with
the text modifying the Model Law on Procurement of Goods and
Construction. Chapter IV his was supposed to be the principal text
in connection with services, but it contained elements and proce
dures that referred not only to tendering but also to other methods

of procurement. The draft added a series of options on the pro
curement of goods and construction and of services, and it was
not always easy to understand the relationship between them or
their differences. The most radical means of simplifying the text
would be simply to delete chapter IV bis entirely, adopt the text
on goods and construction and add appropriate provisions on the
procurement of services, particularly in connection with the prin
cipal method. In any event, he wished to suggest three other
possibilities. The first would be to delete article 16, paragraph
3(b), so that articles 17 to 20 would not be considered part of the
text relating to services, thereby emphasizing that chapter IV bis
was the basic provision relating to the procurement of services.
The second would be to delete article 16, paragraph 3(b), but
indicate in a footnote that a State party so wishing could adopt
provisions similar to those set forth in the paragraph, with the
consequent amendments to articles 17 to 20. Lastly, article 16,
paragraph 3(b), could remain in brackets, with the consequent
amendments to articles 17 to 20, but with the addition of a note
to the effect that States that did not wish to have so many options
could refrain from enacting the provisions in brackets. In view of
the importance of the matter, the Commission must anticipate the
criticisms that States might reasonably formulate later on.

The meeting was suspended at 4.40 p.m. and
resumed at 5.05 p.m.

35. Mr. WALLACE (United States of America), referring to
the proposal made by the representative of China, said that it
would be necessary to change not only the title of chapter IV bis,
but also its place, so that it came after chapter Ill, which dealt
with tendering. The new title could be "Preferred method for
services". The title of the current chapter IV could also be
changed to "Alternatives".

36. Although his delegation would accept any of the proposals
made by the observer for Australia, the references in articles 19
and 20 to quotations and to single-source procurement should not
be deleted.

37. The CHAIRMAN recalled that the drafting group had al
ready decided to leave chapter IV bis after the chapter on tender
ing proceedings.

38. Mr. JAMES (United Kingdom) said that he agreed with
China and Australia on the need to simplify and streamline the
text of the Model Law. However, if chapter IV his was deleted,
it would be necessary to make the wording of article 16 more
specific, since it was possible to use tendering as a method of
procurement for many services. It would also be necessary to
specify which methods should be used in cases in which tendering
was not appropriate.

39. To solve those problems, either chapter IV bis or article 17
should be bracketed. In any case, the references in articles 19 and
20 to request for quotations and to single-source procurement
should not be deleted. There was broad acceptance of the method
of request for quotations in the procurement of services on a small
scale.

40. The Model Law represented a compromise solution; while
not ideal, it was acceptable and, rather than introducing substan
tive changes, its contents should be clarified in the commentary.

41. Mr. LEVY (Canada) said that the question raised by China
had been resolved by the Working Group and that the solution
proposed by Australia was simplistic. As he had indicated, it was
necessary to provide for a system of request for quotations and
single-source procurement of services. However, not all systems
of procurement had been covered in chapter IV bis. He did not
share the view that articles 38 and 39 were unnecessary because
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they were covered in chapter IV bis. Rather, they provided for
methods that were much simpler than those in chapter IV bis and
should therefore be retained. His delegation would not accept the
Model Law if articles 38 and 39 were deleted.

42. In order to avoid any confusion that might arise if chapter
IV ~is w~s left in its curr~nt place after chapter Ill, the necessary
clanficatio.ns .should be given and a footnote inserted to explain
that the pnnclpal methods of procurement were tendering, in the
case of goo~s and construction, and requests for proposals, in the
case of services. It could also be noted that other methods existed
which States could use at their discretion.

43. Paragraph 3(b) of article 16 should not be made into a
footnote. If it was, all of chapter IV bis would have to be
bracketed and an asterisk would also probably be required after
the title of the chapter to explain that States could choose not to
i~corporate the corresponding articles into their domestic legisla
tion. As the representative of the United Kingdom had said, it
would be better to make as few changes as possible to the text
under consideration.

44. Mr. WALSER (Observer for the World Bank) said that he
agreed with the three solutions proposed by Australia. Moreover,
articles 38 and 39 were unnecessary, since they were covered
under chapter IV bis, which was well drafted, particularly para
graph 2 of article 41 sexies, which described the best method of
procuring services outside of tendering.

45. Mr. CHATURVEDI (India) said that he could accept any
of the methods proposed by Australia, although the best solution
would be to place article 16, paragraph 3(b), in brackets.

46. Mr. LOBSIGER (Observer for Switzerland) agreed that
chapter IV bis should retain its position after chapter III in order
to regulate in succession the two principal methods-tendering (in
respect of goods and construction) and requests for proposals (in
respect of services). The text of article 16, paragraph 3(b), should
not prevent national legislation from considering other methods.
The legislation which countries adopted should be simple and
easy for officials to implement; consequently, it would be coun
terproductive to resort to placing brackets and asterisks in article
16. He supported the proposals of Australia concerning the prin
cipal methods, which should be retained.

47. Mc. MELAIN (France) said that, although the text of the
Model Law was complicated and should be simplified, the Com
mission should not go to the extreme of deleting chapter IV bis.
The important thing was to try to overcome the problems in deal
ing with the many procedures provided for in the Model Law. In
his delegation's view, it was essential to have recourse to the
methods for the procurement of services set out in article 17 and
the articles that followed even though chapter IV bis provided for
other procedures. In some cases, that chapter contained the pre
ferred method used in the market for services. He would have no
objection if article 16, paragraph 3(b), was made into a footnote,
although it was essential to retain the current wording. He did not
question the need to provide guidelines or to assist those countries
that wished to adopt the Model Law, but it seemed unlikely that
a way could be found to simplify the various methods available
to the procuring entity. He was not in favour of reducing the
scope of article 16, but supported the proposal of the United
Kingdom and Canada to place chapter IV bis in brackets.

48. Mc. WESTPHAL (Germany) said that the Model Law was
very complex and offered the procuring entity too many options.
Many members had spoken in favour of deleting chapter IV bis,
but in the light of the recent discussion, it seemed unlikely that
such a solution would be adopted. He agreed with the represent
ative of France that the possibility of using the traditional method,

single-source procurement, should be kept open, yet he wondered
whether chapter IV bis was not sufficiently complex to fulfil all
needs. and wh~ther it might not be adequate by itself. As a com
promise solutIOn, he would be inclined to retain chapter IV bis
and to exclude other methods for the procurement of services.

49. Mc. TUVAYANOND (Thailand) said that he was firmly
opposed to the deletion of chapter IV bis and to a reopening of the
debate on issues on which agreement had already been reached.
At the same time, he wished to reiterate his position that the draft
Model Law should clearly indicate, either in footnotes in the text
or in the Guide to Enactment, that a State was free to use those
methods of procurement that were best suited to its situation
circumstances and particularities. Finally, the wording of articl~
16, paragraph 3(d), should appear in the text and not in a footnote.

50. Mc. WALLACE (United States of America) said that he
was prepared to accept the use of footnotes and brackets in the
text, for which there were precedents. Most members of the Com
mission w~re of the view that article 16, paragraph 3(b), should
be placed m brackets rather than chapter IV bis, since the Com
mission was required not only to set forth existing law, but also
to harmonize it, unify it and even perfect it. As indicated in para
graphs 11 and 14 of its report (NCN.9/392), the Working Group
had carefully considered the matter and had decided that the draft
should include a chapter along the lines of chapter IV bis. More
over, the range of services which could be procured was very
broad and many of them could not be dealt with by means of
tendering.

51. The CHAIRMAN said that the Commission seemed to
pr~fer. the inclusion of a note in the text, probably in article 16,
to mdlCate to States that, on the basis of that provision, the draft
was presenting a set of options. However complicated the draft
might be, it must be borne in mind that complexity was inevita
ble, since the text needed to reflect the administrative and regu
latory traditions and practices of the entire world.

52. Mc. GRIFFITH (Observer for Australia) said that in formu
lating his proposal he had never dreamed it would cause such
controversy. He nevertheless believed that there was a consensus
that the drafting group should be requested to settle the issue by
dra~ting a note, which would probably be inserted in article 16,
statmg that the enacting State could limit the number of methods
for. the procurement of services by limiting the application of
article 16, paragraph 3(b), exclusively to certain of articles 17 to
20. The necessary amendments would have to be made to the
articles that were ~xcluded.

53. Mr. SHI Zhaoyu (China) said it was not his intention that
chapter IV bis should be deleted, since it had been the result of
lengthy negotiations, nor should any of the provisions on which
agreement had been reached be deleted; he was not seeking to
undermine the structure of the Model Law. The Model Law
should be clearer so that the procuring entity and suppliers and
contractors would have better guidelines for the provisions to be
applied to the different areas. As to how the structure of the
Model Law might be improved, he agreed in principle with the
suggestion by Australia, although the deletion of article 16, para
graph 3(b), would pose a number of problems. Naturally, under
article 16, the procedures provided for in articles 17 and 20 were
not applicable to services, despite the reference to them, and
ought to be. However, it was not clear how those articles could be
applied to the procurement of services; thus if article 16, para
graph 3(b), was deleted, it would also be necessary to change the
proceedings governing the procurement of services in articles 17
to 20 and to make a number of changes in article 38.

The meeting rose at 6.10 p.m.
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Summary record of the 530th meeting

Tuesday, 7 June 1994, at 10 a.m.

[NCN.9/SR.530]

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.05 a.m.

NEW INTERNATIONAL ECONOMIC ORDER:
PROCUREMENT (continued)

PROCUREMENT OF SERVICES (continued) (NCN.9/392)

Consideration of draft UNCITRAL Model Law on
Procurement of Goods, Construction and Services
(continued)

Chapter ll. Methods o/procurement and their conditions/or use

Article 16

1. Mr. LEVY (Canada). recalling the wording of the proposal
he had made at the previous meeting for a footnote to article 16,
paragraph 3(b), said that it was more neutral than the proposal
made by the observer for Australia at that meeting.

2. Mr. GRIFFITH (Observer for Australia) said that he had no
objection to the wording of the Canadian proposal; however, in
view of the adoption of the text of chapter IV bis, only a limited
number of options for the procurement of services should be
authorized. States adopting the Model Law should be allowed to
limit the number of potential methods by limiting the scope of
paragraph 3(b) to some of the methods set out in articles 17 to 20.
Acceptance of the Canadian proposals to include the procurement
of goods and construction in the footnote would affect the original
text of the draft, whereas only additional questions raised by the
inclusion of procurement of services in the draft should be treated.
His proposal offered a choice of restrictions with regard to ser
vices that took into account chapter IV bis, which remained the
primary method for the procurement of services.

3. Mr. WALLACE (United States of America) and Mr.
CHATURVEDI (India) supported the draft footnote proposed by
the representative of Canada.

4. Mr. GRIFFITH (Observer for Australia) supported the Cana
dian proposal but thought that the commentary should include an
additional paragraph on services and the adoption of chapter IV
bis. It was important to know whether articles 17 to 20 were going
to be retained or whether article 20 would be adequate by itself
in view of the mechanisms provided for elsewhere. Should any of
articles 17 to 20 be deleted, the final text would have to be
amended to delete any references to services.

5. Mr. LEVY (Canada) said that it should be stressed in the
Guide to Enactment or in the commentary that if articles 19 and
20 were deleted, there could be no recourse to single-source pro
curement or to emergency tendering.

6. Mr. CHATURVEDI (India) said that the last sentence of the
Canadian proposal was quite clear. It did not mean that preference
must be given to one particular method.

7. Mr. TUVAYANOND (Thailand) said that the Australian
proposal to retain only article 20 was not acceptable because,
where services were concerned, single-source procurement was
not enough; other methods would be necessary.

Chapter V. Review

Articles 42 to 47

8. Mr. CHATURVEDI (India) said that any supplier or contrac
tor who actually suffered loss or injury could not invoke para
graph 1 of article 42. The words "that claims to have suffered"
should be deleted. Concerning the phrase "a breach of a duty
imposed on the procuring entity", it could be objected that the
word "duty" was a legal term which implied the notion of rights.
There was no duty without rights. However, neither suppliers nor
contractors had any rights until a contract was signed. The use of
the word "duty" was therefore inappropriate in the paragraph. The
wording of paragraph 2 of article 42 seemed acceptable as it
stood. However, the review by the procuring entity provided for
in article 43 was a duplication of the administrative review pro
vided for in article 44. Should article 44 be retained, the footnote
thereto would also have to be retained. In article 47, the name of
the court or courts should not be indicated by the procuring entity.
It was up to the parties concerned to choose the appropriate court.
Only local law and the procedures of the competent court were
applicable. In article 46, the seven-day period provided for the
suspension of procurement proceedings left everything in the
hands of the procuring entity with regard to the procurement pro
ceedings. Suspension should not be automatic.

9. Mr. TUVAYANOND (Thailand) agreed with the represent
ative of India that the words "that claims to have suffered" in
article 42, paragraph 1, should be deleted; however, since they
were included in the previously adopted text, it might be advisa
ble to include a brief commentary on that subject in the Guide to
Enactment. Any declaration of loss or injury should be duly sub
stantiated for article 42 to be applicable. In paragraph 2(a) bis of
that article, it would be preferable for the sake of consistency to
use the words "t"e selection procedure" rather than "the selection
of the evaluation procedure". Lastly, he wished to know what
safeguards had been anticipated to prevent abuses of the right to
review.

10. Mr. CHOUKRI SBAI (Morocco) shared the views of the
representative of India concerning the phrase "that claims to have
suffered, or that may suffer" in article 42, paragraph 1. Further
more, the paragraph should also indicate that within a period of
20 days, the supplier or contractor must submit a statement of the
circumstances or, better still, the "causes"-a legal term--of the
loss or injury which would give him the right to stop providing
the articles he was supposed to deliver.

11. The deadlines specified in article 43, paragraphs 2 and 4,
were too long. The period should run from the time the causes
that had led to a change in circumstances became apparent. As
soon as the supplier learned that circumstances had changed as a
result of specific causes, he should so notify the procuring entity.
In paragraph 4, the 30-day period provided for the submission of
complaints was too generous: it should be reduced to 10 days.
Complaint should in fact be submitted promptly. In addition, each
country should be allowed to set its own deadlines for the submis
sion of complaints by the supplier or contractor as well as the
written decision by the procuring entity.
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12. Mr. WALLACE (United States of America) recalled that
the Commission had agreed not to change the general provisions
of chapters I, 11 and V except where the inclusion of procurement
of services so warranted; he therefore found the arguments of the
representative of Thailand with respect to article 42, paragraph
2(a) bis, well founded: the provision did not appear to have been
properly worded. That reservation aside, he thought that the text
of chapter V should remain as it stood. With regard to the obser
vations of the representative of India concerning article 47, he
wished to point out that the article did not in fact give the procur
ing entity the option of deciding what court should have jurisdic
tion for judicial review. It was up to the lawmakers to specify the
competent court.

13. The CHAIRMAN said he thought that article 42 was clear
and adequately defined the cases eligible for review.

14. Mr. CHATURVEDI (India) noted that several issues re
mained controversial and said that the argument that the text had
already been adopted did not hold, since the text was being re
examined from the standpoint of including services within the
scope of the Model Law. He accepted the underlined portions of
article 42, paragraphs 2(a) bis and 2(c). Article 45, on the other
hand, was poorly worded; it was not all suppliers or contractors
participating in the procurement proceedings who were to be
advised, but only those who had submitted a complaint. In para
graph 2, only a supplier or contractor whose interests were actu
ally affected had the right to participate in the review proceed
ings. In paragraph 3, "a copy of the decision of the head of the
procuring entity" should be furnished only to the supplier or con
tractor submitting the complaint, not to all the others, and it
should definitely not be "made available to the general public".
In other words, his objections covered nearly all of the text of
article 45.

15. With respect to article 46, his delegation's earlier reserva
tion concerning the first paragraph, on suspension of procurement
proceedings when a complaint was submitted, a measure of du
bious value, also applied to the second paragraph. Moreover, the
"public interest" did not have to be "certified". It was the validity
of the corresponding ministerial decision that required verifica
tion. The concept of "urgent public interest considerations" was
unclear; it was only the "public interest that mattered". At the end
of the paragraph, the inclusion of the words "except judicial re
view" was not justified, since in India, and doubtless in many
other countries as well, decisions that had bearing on the public
interest were not subject to review by the courts once a decision
had been taken by the competent administrative authority. The
provision should therefore be changed.

16. The CHAIRMAN said that most delegations approved of
the current wording of chapter V. There was a good reason for
that, namely that the General Assembly had adopted the draft
Model Law as it stood and had recommended it to Member
States. It would not be appropriate, therefore, for the Commission
to go back on its previous decisions. That would necessitate a
meeting of the Sixth Committee. He therefore felt that UNCI
TRAL had completed its consideration of the draft amendments to
the Model Law. Moreover, the Guide to Enactment (AlC.9/393)
provided sufficient explanations. Accordingly, the Commission
would soon take up the draft amendments to the Guide (A/CN.9/
394, annex), which were intended to reflect the inclusion of pro
curement of services within the scope of the Model Law.

17. Mr. CHATURVEDI (India) said that during the second
phase of the debate the Commission should rethink the title of the
Model Law and consider whether it even ought to include the
word "services". Instead of changing the text of the Model Law
to include that word, it might be better to deal with services in a
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protocol, on the understanding that the Model Law already adop
ted by the General Assembly could still be used by Member
States.

18. The CHAIRMAN said that the Commission had concluded
the first part of the discussion on the topic since it had made
suggestions to the drafting group on the text of the Model Law.
Once members had all the documents, the Commission could
examine them together with the question of the title. He himself
thought that chapter V should be left essentially as it stood.

19. Mr. CHATURVEDI (India) reiterated his objections, which
had to do with India's national legislation, and said that there
could be no talk of a consensus for that reason. Although he was
aware that the wording of chapter V could not be changed, he
wished to place his objections on record.

20. The CHAIRMAN assured the representative of India that
his objections would be duly recorded.

Consideration of draft amendments to the Guide to
Enactment of UNCITRAL Model Law on Procurement
of Goods and Construction (A/CN.9/393 and A/CN.9/394)

21. Mr. WALLACE (United States of America) said that he
wished to comment on the approach to be taken by the Commis
sion. The Guide to Enactment of UNCITRAL Model Law on
Procurement of Goods and Construction (AlCN.9/393) was a
descriptive rather than a prescriptive text and should not depart
from the spirit of the Model Law. It was therefore important to
avoid disparities between the two texts and to make sure that the
amendments were compatible with the text of the Model Law.

22. The CHAIRMAN said that the Secretariat had put a great
deal of work into compiling the draft amendments to the Guide to
Enactment of UNCITRAL Model Law on Procurement of Goods
and Construction, contained in the annex to document AlCN.9/
394, which was well thought out and detailed, especially in view
of the wealth of material covered.

23. Mr. WALLACE (United States of America) said that he
would prefer to replace the word "commodities", which suggested
a tangible rather than an intangible object, with the word "item",
even though the latter was not entirely satisfactory. With regard
to paragraph 5, which referred to a new article 14 his to the
Guide, he proposed several corrections that would more precisely
define and differentiate the various selection methods.

24. Mr. SHIMIZU (Japan) recalled that early in the session his
delegation had proposed eliminating the word "construction", a
suggestion that had been immediately rejected by other delega
tions, Modem construction methods had many intellectual aspects
that made them comparable to services. It would thus make sense
to treat procurement of construction and procurement of services
in similar fashion. That had not been done in the text as it stood.
He therefore hoped that the Guide to Enactment would include an
explanation of the ways in which chapter IV his of the draft
Model Law could be applied to construction,

25. Mr. CHATURVEDI (India) said he did not think it was
advisable to make amendments at present to the Guide, a lengthy
and very fine document that had been carefully elaborated over
the course of two sessions of the drafting group; any amendments
that might ultimately be made could be compiled in an addendum,
That would be the moment to make changes, if any, in the title of
the draft.

26, The CHAIRMAN pointed out that the General Assembly
had already approved the text of the Model Law and recom
mended it to Member States, The Guide to Enactment was a
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companion to that text. The Commission was examining the pro
posed amendments to be made to the Guide to adapt it in the light
of the inclusion of services in the scope of the Model Law.

27. Mr. CHATURVEDI (India) said that since the Working
Group had not been mandated to amend the Guide to Enactment,
his delegation wished to dissociate itself from discussions on the
issue, which were not binding on the Commission in any case.

28. Mr. HERRMANN (Secretary of the Commission) said he
feared that the title which had been given to document NCN.9/
394 by the Secretariat, modelled on the title of the document on
the amendments to be made to the Model Law, was creating
confusion. The draft amendments to the Model Law were inten
ded to create a second Model Law, more complete than the first,
dealing not only with goods and construction, but also with ser
vices. The plan was to draw up a guide to accompany each of the
two Model Laws; consequently, the Commission was not engaged
in amending retroactively the Guide to Enactment that had been
issued as document NCN.9/393 and pertained to the first Model
Law.

29. Mr. CHATURVEDI (India) said that he was satisfied with
the Secretary's explanation and thought it would be helpful to
change the current title of document NCN.9/394 to read: "[Draft
Amendments] to the Guide to Enactment of UNCITRAL Model
Law on Procurement of Goods, Construction and Services".

30. The CHAIRMAN suggested that the Commission should
consider section 11 of the annex to document NCN.9/394, entitled
"Article-by-article remarks".

Chapter I. General provisions

31. Mr. WALLACE (United States of America), referring to
point 16, said he was not sure that the passage in quotation marks
was correct. During the debate in the Commission, members had
been thinking of cases in which, for one reason or another, the
price had not been revealed to the procuring entity. With regard
to article 12, paragraph 3, of the Model Law, the members of the
Commission had indicated that a minimum price should perhaps
be set in a regulation rather than in the Model Law. That idea, to
which the representative of Thailand in particular had referred,
should doubtless be reflected in the commentary.

The meeting was suspended at 11.45 a.m. and
resumed at 12.15 p.m.

32. Mr. JAMES (United Kingdom) recalled that the question of
defining services had been raised in the Commission on several
occasions, as had the question of distinguishing between technical
services and services rendered by professionals. Moreover, that
distinction was made in article 16, paragraph 3(a), of the Model
Law. The European Union itself made a distinction between those
services which lent themselves to tendering and other services. It
might be useful to include one or two brief examples in the Guide
to Enactment, under the definition of services or in the section on
article 16.

33. As the definition of services had been considerably broad
ened to include services which were not considered as such by all
States, it might be appropriate to consider whether the procure
ment methods described in the Model Law ought to apply, for
example, to the acquisition of real property.

34. Mr. CHATURVEDI (India) said that if the Committee de
cided to change the title of document NCN.9/394, it must also
ensure that it was changed in the annex. Furthermore, para
graph 1 bis of the document gave the impression that the Commit
tee had modified the Model Law on Procurement of Goods and

Construction at its current session, whereas it had actually adop
ted a Model Law on Procurement of Goods, Construction and
Services. The paragraph should therefore be modified.

35. Mr. WALLACE (United States of America) drew attention
to article 4 of the Model Law, entitled "Procurement regulations",
and said that more thought should perhaps be given to the scope
of the regulations, since States might wish to be able to rely on
established principles and procedures in cases where there was a
risk of conflict of interest, for example, when a firm was invited
to participate in the design and then execution of a project.

36. He wished to raise the question of functions inherent to the
State, which Governments might prefer not to entrust to firms
under contract. That question should also be listed in the Guide to
Enactment as one of the issues States might wish to address by
means of national regulations.

Chapter 11. Methods ofprocurement and their conditions for use

37. Mr. WALLACE (United States of America) said that the
verb "should" in the comment on article 16, paragraph 4, ought
to be replaced by a more imperative verb, in keeping with the
Model Law, which used the word "shall".

38. Mr. JAMES (United Kingdom) recalled that the proposed
text was intended to replace the existing one and that it was
important not to change the content of the Guide. He felt that the
sentence in paragraph 18(1) which read "For those exceptional
cases of procurement of goods or construction in which tendering,
even if feasible, is not judged by the procuring entity to be the
method most apt ..." went a bit farther than the Guide and should
probably be slightly modified to correspond more closely to the
wording of the original Guide.

Chapter N bis. Request for proposals for services

39. Mr. WALLACE (United States of America) felt that the
comment on article 41 bis in point 21, paragraph 2, of the draft
amendments put forward some ideas which were certainly inter
esting, such as the concept of "value threshold", but which were
not covered by the Model Law. He would like the text of the draft
amendments to reflect that of the Model Law as closely as
possible.

40. As for paragraph 2 of the comments on article 41 sexies,
the idea that in the case of services in which the personal skill and
expertise of the supplier or contractor were a crucial considera
tion, the procuring entity might wish to use one of the methods
described in article 41 sexies, paragraphs 3 and 4, did not seem to
correspond to the important distinction between paragraphs 2(b)(i)
and 2(b)(ii) on the one hand and paragraphs 3 and 4 on the other.
Technically speaking, all those paragraphs must be acceptable; at
issue in the present case were services which could not be pro
cured through tendering. One could not make such a distinction
among paragraphs 2, 3 and 4, however. In addition, the final
phrase, "since they, like tendering, permit ...", needed clarifica
tion. The obligation to inform providers whose proposals had not
been accepted, set out in article 41 sexies, paragraph 4(b), should
doubtless also be made clearer in the Guide.

41. Lastly, for the sake of consistency with the Model Law, the
Commission ought to delete the sentence in paragraph 5 of the
comment on article 41 sexies which seemed to lament the fact that
the procuring entity was not permitted to reopen negotiations with
suppliers with whom it had already terminated negotiations be
cause of the high price of their proposals.

42. Mr. LOBSIGER (Observer for Switzerland), referring to
the second sentence of paragraph I of the comment on article
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41 quater, said that it would be useful to identify the specific
sections of the Model Law in which those criteria were listed, as
had been done in the case of article 41 ter, for example.

43. Mr. TUVAYANOND (Thailand) asked whether the expla
nation of the threshold would be contained in the Working
Group's report, in a footnote or in the Guide to Enactment.

44. The CHAIRMAN said that the drafting group had agreed
to replace the word "threshold" with the expression "minimum
level", although the Commission would have to vote on that de
cision when it considered the group's report. The explanation in
question would indeed be included in the Guide to Enactment.

45. Mr. GRIFFITH (Observer for Australia) asked where and
when the Commission planned to add a note to the Guide to
reflect the footnote which had been drafted at the suggestion of

the representative of Canada to indicate that it was now possible
to limit the number of options available for the procurement of
goods and construction and to state, in a separate paragraph, that
since article 41 bis was intended to set out the principal method
for procurement of services, it might be desirable to limit the
application of article 16, paragraph 3(b) in terms of paragraphs 19
or 20 alone, rather than paragraphs 17 to 20.

46. The CHAIRMAN said he thought it would be best to add
that note to the section dealing with article 16 in the Guide to
Enactment and to chapter I of the Model Law, which dealt with
the principal characteristics of that instrument. He took it that the
Committee. had concluded its consideration of the agenda item
before it.

The meeting rose at 12.55 p.m.

Summary record of the 531st meeting

Tuesday, 7 June 1994, at 3 p.m.

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.20 p.m.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFf
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (AlCN.9/396/Add.l)

1. Mr. SEKOLEC (International Trade Law Branch) recalled
that the item had been included in the agenda of the Commis
sion's twenty-sixth session. On that occasion, it had been noted
that the rules governing arbitral proceedings should be flexible so
that they could be adapted to the particular circumstances of each
dispute and should allow for the fact that the legal and cultural
traditions of the parties and the arbitrators were often different,
particularly in the case of international arbitration. Yet flexibility
could be synonymous with uncertainty and unpredictability. It had
therefore been recommended that guidelines should be prepared
to avoid the negative consequences of flexibility.

2. The document before the Commission (AlCN.9/396/Add.l)
was intended not to modify but to reaffirm the principles under
lying arbitration, especially flexibility and discretion; it outlined
and highlighted various aspects of arbitration practice, particu
larly with regard to the planning and coordination of arbitral pro
ceedings. The secretariat had borne in mind the Commission's
instructions to avoid guidelines that were overly complex or
entailed overly detailed rules and to avoid any wording that might
make the arbitration seem like judicial proceedings.

3. The secretariat had met with several experts, who had ex
pressed great interest in the draft, although they had noted that its
scope would have to be broadened to include, for example, plan
ning meetings at the outset of the proceedings. The Commission
could accept that suggestion without making any substantive
changes in the draft and might wish to consider the possibility of
changing the title to "Guidelines for the Preparation of Arbitral
Proceedings".

4. Mr. HERRMANN (Secretary of the Commission) said that
once the Committee had examined the draft Guidelines, it could
consider what course of action to follow. Specifically, the Com
mittee would have to decide whether to adopt the Guidelines at

the current session or leave their adoption for later. If the Com
mission did the former, it could take into account the results of the
Congress of the Internal Council for Commercial Arbitration to be
held at Vienna in November, at which the Guidelines would be
considered in depth. If the Commission did not adopt the Guide
lines at the current session, it would have to decide whether or not
to transmit them to a working group, in which case there would
be no need to devote much time to their consideration at the next
session, whose full agenda was posing problems for some delega
tions. That was particularly true for those from small countries,
especially when the three working groups each held two-week
sessions. Moreover, the secretariat did not feel it was essential for
a working group to review the draft Guidelines. In any case, even
if work on the draft could not be completed at the current session,
it would still be possible to transmit the text to a meeting of
experts.

5. Mr. LEVY (Canada) said that his delegation had discussed
the draft Guidelines with the Canadian centres for international
commercial arbitration in Vancouver and Quebec and with experts
on arbitration, who had unanimously praised the work done by the
secretariat.

6. The preparatory conferences afforded an excellent opportu
nity for the parties to avoid the cost and delays of appeals. Under
the British Columbian Commercial Arbitration Act (article 34),
once arbitration had been initiated, the parties could agree in
writing to rule out recourse to a higher court. That could be done
only if authorized by the legislation in force, but it should in any
case be mentioned in the Guidelines.

7. Similarly, in international commercial arbitration, prepara
tory conferences could allow the parties to agree on stipulations
with regard to questions covered by articles 34 and 36 of the
UNCITRAL Model Law on International Commercial Arbitra
tion, which provided the basis for applications for setting aside or
suspending an arbitral award. Such stipulations could give the
parties a greater sense of security with regard to the enforceable
nature of the award.
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8. Another question was how to deal with the disclosure of
confidential or privileged information in the context of the lawyer
client relationship. The disclosure of confidential or privileged
information was always a sensitive issue, particularly because,
under some legal systems, once a disclosure took place, the right
to confidentiality was lost forever. The Guidelines should there
fore state that the parties could agree on a procedure to prevent
that possibility.

9. Given that it was incumbent on the parties to set the para
meters of the dispute and that, in the absence of any agreement,
the arbitrator would set them, a preparatory conference could be
risky if conducted by an inexperienced arbitrator. Nor should
such a preparatory conference be held without an arbitrator. It
must also be ascertained that the Guidelines corresponded to the
rules actually applied when the arbitration took place in arbitral
institutions that had their own rules.

10. Lastly, there must be a list of possible topics for prepara
tory conferences, and the Commission ought to consider the pos
sibility of preparing a pamphlet to accompany the Guidelines that
would highlight procedural problems with which the participants
in any type of arbitration should be familiar.

11. Mr. CHOUKRI SBAl (Morocco) said that the draft Guide
lines were very important because they favoured the institutional
settlement of a dispute, whether by free or regulated arbitration,
and made it possible to save time by so doing.

12. The draft Guidelines reaffirmed the basic principle of arbi
tration, which was to find a solution through conciliation of the
parties. However, more specific reference should be made to
some important questions, such as free arbitration, the death or
illness of an arbitrator, or a changing of arbitrators, for which
preparatory conferences might lead to different solutions.

13. Mr. OLIVENCIA (Spain) said that in dealing with the item
under consideration the Commission had to adopt a new approach
to arbitration; it was not a question of formulating norms for
legislators to adopt, nor of rules or a model law, but of a non
binding manual whose contents were essentially expository and
intended for arbitrators, practitioners of arbitration, attorneys and
the parties to an arbitration.

14. The draft should also serve to promote arbitration and help
the user solve any questions that might arise in the preparatory
conferences. In particular, the preparatory conferences should
demonstrate the basic advantage of arbitral proceedings over judi
cial proceedings: direct contact between the arbitrator, the parties
and the proceedings. A judge was remote, intervening only to
render a verdict. In judicial proceedings there was no direct con
tact with the parties, the proceedings or the admission or use of
evidence.

15. Referring to the title of document NCN.9/396/Add.l, he
said that the word "Guide" should be used instead of "Guide
lines" and that the word "meetings" and not "meeting" should be
used in the Spanish text, as the number of preparatory conferences
was not fixed. It was in fact useful to hold a number of prepara
tory conferences, although that would depen~ on the nature of the
arbitration or its subject, among other things. According to the
draft (NCN.9/396/Add.l, para. 31), "in exceptional cases", Le. in
complex arbitrations, more than one preparatory conference
might be held; however, in his opinion the holding of additional
conferences should not be exceptional and could help define the
issue to be resolved, outline the areas of agreement, bring the
positions of the parties closer and define the area of dispute.

16. The preparatory conference before the hearing was of the
greatest importance, as it served to establish the procedure and

might be followed by other conferences dealing with the use of
evidence, the timetable, the means of proof and/or the elements
of fact or law on which the parties were agreed. The holding of
an adequate preparatory conference could result in considerable
savings of time, money and complications. With regard to the
fear expressed by the representative of Canada, the risk was not
that the preparatory conferences would be directed by an inex
perienced arbitrator but that he would make an arbitral award.

17. The current session should constitute a good preparatory
conference for the adoption process, and from that point of view
he favoured establishing a working group so that the text could be
adopted at the next session.

18. Mr. GILL (India) said that the draft Guidelines should help
ensure that arbitral proceedings, in particular international arbitral
proceedings, were conducted quickly and expeditiously. The docu
ment contained guidelines intended to reduce the scope of dis
putes, establish the facts not in dispute, analyse areas on which
the parties could agree, determine the questions to be decided and
fix the dates by which the parties must fulfil the obligations im
posed by the arbitration. In that connection, it should be noted that
the arbitration rules of India's Arbitration Council had been
amended in 1993 in order to include some provisions similar to
those which were being considered by the Commission. In parti
cular, it should be noted that article 42 of those rules provided for
optional conciliation before the hearing and article 43 established
the rules for summary arbitration.

19. He agreed that it would be useful to have a list of topics for
the preparatory conference, which should be the subject of de
tailed examination.

20. Mr. ABASCAL ZAMORA (Mexico) said that the Guide
lines were of great educational and practical value as they clari
fied many doubts the commercial parties might have in entering
on arbitral proceedings.

21. He pointed out that in the Spanish text of the draft Guide
lines the arbitral tribunal was sometimes referred to only as "the
tribunal", which might lead to confusing it with an ordinary judi
cial body. Moreover, the title referred to a preparatory conference
although, according to paragraph 31, more than one ought to be
held-something that should be made clear from the beginning of
the document. It should also be made clear that it was not always
necessary to hold preparatory conferences, as in the case of simple
arbitral proceedings. A guide explaining how to plan arbitral pro
ceedings might accordingly be prepared in the future.

22. Mr. ZHANG Qikun (China) said that it was only necessary
to hold preparatory conferences in very complex cases and it was
the arbitral tribunal that should decide when it was necessary to
hold them. Preparatory conferences were very useful, as they
made it possible to establish what facts were in dispute and thus
to save time and money. Some of the subjects which, according
to the draft Guidelines, should be taken up in the preparatory
conference could also be considered by the arbitral tribunal.

23. It was necessary to examine carefully the items to be taken
up in the preparatory conferences in order to avoid the danger of
any prejudging of the question by the arbitrators; he also favoured
substituting the word "Guide" for the word "Guidelines", as only
recommendations were involved.

The meeting was suspended at 4.45 p.m. and
resumed at 5.10 p.m.

24. Mr. FOUCHARD (France) said that although the draft
Guidelines were clear and specific, he was against establishing
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the systematic holding of preparatory conferences as a principle.
Such meetings were not necessary in most arbitration cases-for
example, when matters were taken up which could be resolved
easily or when the interests at stake were not very large; nor were
they necessary when it was clear that the case would be difficult
and complex. In the latter case, given the tension between the
parties, preparatory conferences would not serve to bring the re
spective positions closer but would harden them, which would
make concessions more difficult.

25. In reality, the draft Guidelines dealt not only with prepara
tory conferences but with the whole arbitration process. In that
connection, it should be noted that it was the arbitrators who
generally established timetables and discussed with the parties'
legal counsel the question of hearing witnesses. In important arbi
trations, it was impossible to persuade the attorneys to renounce
in advance the submission of certain kinds of evidence, as
they would be betraying the confidence of their clients if they did
so.

26. The UNCITRAL Arbitration Rules provided an excellent
text that had been used in every possible framework since 1976,
had not created any difficulties and was compatible with all legal
systems. Accordingly, it had to be asked why the Commission
wished, 18 years later, to burden and complicate it by creating
additional procedures for which no need had appeared to date.
The advantage of arbitration was its flexibility, its speed and its
reduced cost, and he was afraid that the preparatory conference or
conferences, as the possibility of holding more than one had been
referred to, would create an excessive burden. It was better to
allow the arbitrators and the parties in each case to establish, on
the basis of the rules, the basic texts and applicable laws.

27. Ms. VERRALL (United Kingdom) said it was very impor
tant to bear in mind that the draft Guidelines were not intended to
be either prescriptive or prohibitive, nor to change existing rules
or introduce new ones. They were simply a reaffirmation of
existing principles intended to help the parties and arbitrators
solve some problems before the formal proceedings began.

28. After noting that the text prepared by the secretariat was
excellent, she said that she had no objection to broadening the
Guidelines to cover all kinds of planning meetings, whether they
were called "pre-hearing conferences" or anything else; that could
be done simply by changing the title of the draft. Nor would she
object to waiting until 1995 to adopt the text formally; in fact, it
might be well to take the opportunity provided by the Congress of
the International Council for Commercial Arbitration to be held in
November. However, as most of the items had already been well
covered and set out in the draft, she did not think it would be
necessary to establish a working group but simply to deal briefly
at the 1995 session of the Commission with the additional points
raised by the Congress.

29. Mr. HOLTZMANN (United States of America) said that
the secretariat document provided a very useful framework for the
discussion and established a firm foundation for the instrument
which the Commission would adopt in due course.

30. Preparatory conferences would make a substantial contri
bution towards improving international arbitration practice. Al
though it was true that the UNCITRAL Arbitration Rules had
been working well, it also was true that they left the arbitrators
great flexibility in certain aspects of the procedure. Article 15 of
the Rules stipulated that the Arbitral Tribunal could conduct arbi
tration in such manner as it considered appropriate, provided that
the parties were treated with equality and that the other provisions
of the Rules were observed. That very flexibility created the
possibility of surprise, and it was for that reason that pre-hearing

conferences had been so widely held. Such hearings were particu
larly useful when, as happened in so many international arbitra
tions, there were two or three legal systems represented among
the parties and among the arbitrators. When those persons came
from different cultural and legal backgrounds, pre-hearing con
ferences helped to clarify views and enable the arbitration to
move along without misunderstandings. He agreed with the repre
sentatives of Spain, Mexico and China that it should be possible
to hold more than one pre-hearing conference. The arbitral tribu
nal should have the option to determine, in the light of the parti
cular circumstances of the particular case before it, whether it
wished to hold any pre-hearing conference at all or whether it
wished to hold more than one conference, as well as their timing.
The tribunal also should be able to determine whether the parties
should be given advance notice of the subjects to be discussed at
the conferences or whether that was unnecessary because the
parties came from similar legal backgrounds, the same region or
the same trade.

31. His delegation planned to suggest slight drafting changes to
some of the draft provisions in order to make it clear that a flexible
process was involved, that preparatory conferences were not
mandatory and that the timing and number of the conferences
would be left to the discretion of the arbitral tribunal in the light
of the circumstances of the case and the comments of the parties.
The text should also make it clear that the agreement of both
parties was not required to establish procedures which were within
the power of the arbitrators to establish, subject only to the rules
which the parties might have agreed upon and the governing law
of the place of the arbitration, or the procedural law that governed
the arbitration.

32. The format selected by the secretariat was useful; first, an
agenda, which he would prefer to call a "check-list", was esta
blished, and remarks then followed. The remarks should be expla
natory and should be limited to those strictly necessary for an
understanding of the agenda item. It would therefore be desirable
to delete the remarks in square brackets, so that the text could be
as simple and "user-friendly" as possible and in order to remove
a number of items which might be contentious and give rise to
different views in different parts of the world. As many of the
provisions in brackets were extremely interesting and it would be
unfortunate if they were lost, they might perhaps be the subject of
a future work. The Commission might in the future also consider
preparing a series of guidelines on the presentation of evidence or
on certain ethical problems that at times arose in the course of
arbitration and were touched upon peripherally in some of the
bracketed material.

33. With regard to the comments made by the representative of
Canada, he said that the idea of a "brochure" was very interesting;
it should be a brief document of three to four pages which would
simply include the agenda items constituting the check-list.

34. Lastly, he hoped that UNCITRAL would be able to con-
clude its work on the item during the 1995 session.

35. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said that the document prepared by the
secretariat was an excellent starting point to which the arbitration
community would undoubtedly attach considerable importance; it
also gave the Commission an opportunity to have a real impact on
the harmonization of arbitral procedure. At a recent conference in
Budapest organized by the London Court of International Arbitra
tion, it had been pointed out that there was a significant ground
swell of opinion that considered the draft to be much broader in
scope than its relatively modest title would suggest, since it re
ferred not only to pre-hearing conferences but also to arbitral
procedures in a much broader context. The conclusion had
emerged that it would be preferable for the title of the draft to
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reflect that broader scope and, for the document to focus not only
on the preparatory conferences, but also on a. broader issue, such
as the planning of arbitral procedures. For those same reasons, he
agreed with those who believed that the word "Guide" would be
more appropriate than "Guidelines". It would also be best not to
complete the draft until after the Congress of the International
Council for Commercial Arbitration had met in Vienna. The
Commission would benefit from observations originating outside
UNCITRAL, and the arbitration community would also feel that
it had had a valuable opportunity to contribute to the Commis
sion's work.

36. The Representative of Canada had suggested that the draft
should be more specific and, while he endorsed that idea in prin
ciple, he advised caution in that regard, since in the sphere of
arbitration there was no single right way of doing anything but,
rather, many different roads which led to the same result; if the
language was too specific, there was a danger that the document
would sound too mandatory.

37. With regard to the comment that preparatory conferences
might provide an opportunity to examine questions of substance
regarding the matters in dispute, he believed that it was necessary
to proceed very cautiously, for when questions of substance, as
opposed to procedural questions, were discussed, all the require
ments of due process and the other elements required in a hearing
were brought into play.

38. Mr. DUCHEK (Austria) commended the secretariat for its
excellent work in preparing the draft and said that when the final
version was prepared it should be borne in mind that most of the
proposals it contained would be ideal solutions if the topic in
question was the only one in the world and bore no relation to
national procedural rules; obviously, that was not the case. That
point did not seem to have been taken adequately into account in
the draft. It often happened that in the arbitration clause or arbi
tration agreement, or at the first meeting of the tribunal, the par
ties agreed on specific national procedural law which should be
the procedural law for the arbitration. One reason for that might
be that, in some national jurisdictions, the law applicable to the
procedure was decisive with respect to the competence of the
tribunal that was competent to overrule the final arbitral award.
Once the parties had agreed on the applicable procedural law, the
question arose as to what the relationship was between that agree
ment and some of the provisions mentioned in the Guidelines,
such as those concerning the submission of evidence, a matter
generally governed by the procedural law of each country. A dis
crepancy might then exist between the agreement by the parties to
apply the procedural law of a particular country and the proce
dures established by the arbitral provisions, with attendant unde
sirable consequences. Reference should therefore be made to such
relationships with national procedural regimes, since the common
goal was to simplify the system and make it more flexible.

39. Mr. GOH (Singapore) said that preparatory conferences
were useful since they shortened the arbitral procedure and re
duced its costs. Nevertheless, the Guidelines should clearly state
that such conferences were not mandatory. He endorsed the sug
gestion by the representative of Canada that a check-list should be
drawn up to assist the tribunal in determining the topics to be

dealt with at such conferences. He also agreed that the Com
mission should adopt the Guidelines at its current or next session,
without submitting them to a working group.

40. Mr. GRIFFITH (Observer for Australia) agreed that the
Guidelines should be as simple and brief as possible and easy to
implement, and that a user's guide was needed. Furthermore, it
might be desirable for the Guidelines and the Guide to leave room
for the parties to request the arbitrator to consider, before be
ginning the arbitration process, whether an effort should be made
to resolve the dispute through mediation or conciliation, which
were common methods of settling disputes. In his country, for
example, it had been demonstrated that 90 per cent of all cases
could be resolved by having a judge intervene informally. There
was every reason to believe that, in most arbitration situations
except those hi which the arbitrator had to personally inspect
certain goods in order to determine whether their characteristics
matched those listed in the contract-preparatory conferences
would be held, and therefore the draft under consideration was
useful.

41. It should be possible to complete the draft Guidelines at the
Commission's next session without transmitting them to a work
ing group. Accordingly, he agreed with the observer for the Inter
national Council for Commercial Arbitration that the secretariat
should take into account the discussion at the Congress of the
International Council for Commercial Arbitration, at which the
secretariat probably would be represented by an observer.

42. The CHAIRMAN invited the Commission to begin its con
sideration of the draft Guidelines and said that, if there was no
objection, he would take it that the Commission wished to adopt
the suggestion that the introduction to the Guidelines should con
tain a short history of the work on the Guidelines and a resolution
which the Commission could adopt in finalizing the Guidelines.

43. It was so decided.

44. Mr. HOLTZMANN (United States of America) noted that
paragraph 2 of the draft referred to two limits on the principle of
flexibility and discretion. It might also be desirable, in that para
graph and in other relevant paragraphs, to mention a third source
of limits in that regard, namely, the practice by parties of reaching
other agreements on the subject. Such agreements usually ap
peared both in arbitration clauses dealing with the applicable rules
of law and in arbitration agreements which made no reference to
them. He also proposed the deletion of the phrase "to conduct the
case in the procedural style preferred by the parties and the arbi
trators" in paragraph 3 and in other passages of the draft, since it
implied that the parties and the arbitrator must agree in that re
gard, which was not the case in many arbitration rules, including
the UNCITRAL Rules (article 15). Such rules allowed the arbitra
tor ample discretion in determining the procedural rules, the only
limitations being those proceeding from rules agreed upon by the
parties or agreements reached by them. In any event, the draft
should clearly indicate that the agreement of both parties was not
needed to determine the procedural rules.

The meeting rose at 6.05 p.m.
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INTERNATIONAL COMMERCIAL ARBITRATION: DRAFT
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (A1CN.9/396/Add.l)

1. Mr. ABASCAL ZAMORA (Mexico), referring to
paragraph 6 of the draft Guidelines for Preparatory Conferences
in Arbitral Proceedings (A1CN.9/396/Add.l) said that there would
not necessarily be only one preparatory conference; it was con
ceivable that several conferences might be held in succession.
Therefore, it was necessary to modify paragraph 6, and possibly
paragraph 31, accordingly.

2. Mr. OLIVENCIA (Spain), referring to the wording of
paragraphs I and 2, said that while the intent of the drafters had
been correct, the text appeared to establish the precedence of an
arbitration agreement between the parties over national arbitration
legislation. In the case of a conflict, however, it was clearly
national arbitration legislation, which was an element of positive
law, that ought to take precedence over an arbitration agreement,
which was purely contractual in nature. It might be useful to spell
out that point in the text. He agreed with the representative of
Mexico with regard to paragraph 6. As to the issues that should
be taken up at the preparatory conference or conferences, it might
be dangerous to discuss substantive issues, since they would be
decided by the arbitral tribunal. The wording of paragraph 33 was
thus somewhat ambiguous. With regard to paragraph 6, it was up
to the arbitral tribunal to determine the advisability of holding a
pre-conference hearing in the light of the specifics of each case;
a preparatory conference was not always necessary and, as the
representatives of China and France had already noted, it was a
practice that should not be made general.

3. Mr. LOBSIGER (Observer for Switzerland) said he was
particularly pleased with the quality of the documents prepared by
the secretariat-given that Zurich and Geneva were two cities that
had many arbitral tribunals; Switzerland was thus following the
matter closely. The "annotated check-list" (A1CN.9/396/Add.l,
chap. Ill) might be quite useful at all stages of arbitral pro
ceedings, even later on in the process. The issue of whether the
preparatory conference should be limited to questions pertaining
to format or the organization of negotiations was a very real one:
how were the parties to be prevented from discussing issues of
substance, particularly if they were present at the preparatory
conference? Furthermore, as already noted, there was a risk that
the arbitral proceedings might be in conflict with national
legislation.

4. Mr. HERRMANN (Secretary of the Commission) noted that
Switzerland had made a significant contribution to the preparation
of the documents, since a Swiss arbitration specialist had taken
part in that effort.

5. Ms. VERRALL (United Kingdom) sought clarification from
the representative of Spain as to whether he thought that the
convening of preparatory conferences prior to arbitral proceedings
should be encouraged.

6. Mr. OLIVENCIA (Spain) said that a preparatory conference
was in no way compulsory. While it might be useful for the
parties to hold preparatory conferences, that practice should not
be encouraged or made general, since it was up to the arbitral

tribunal to determine the advisability and usefulness of such
conferences in each specific case.

7. Mr. WANG Dianguo (China) said he did not believe that
paragraph 4 of the draft Guidelines was the place to discuss the
planning of proceedings by the arbitral tribunal. Preparatory
conferences should be conducive to a harmonious understanding
between the parties, the lawyers and the members of the tribunal,
and if proceedings were not well planned, the consequences could
only be negative. In the absence of adequate planning, arbitral
proceedings were not very likely to produce the desired outcome.

8. Mr. CHATURVEDI (India) said that document A1CN.9/396/
Add.1 should draw the attention of the parties and the arbitrator
to certain substantive questions that had to be discussed before a
dispute was settled through arbitration. It would be more appro
priate to refer to "preparatory meetings", since the word
"conference" evoked a gathering of several participants. As the
observer for Switzerland had noted, the check-list in chapter III
would highlight fundamental questions and indicate when they
should be considered.

9. Mr. SEKOLEC (International Trade Law Branch) said that
the expression "preparatory conferences" had been chosen instead
of "preparatory meetings" because it had been thought that the
word "meeting" conveyed the idea of a physical gathering, with
the parties and the arbitrators coming in person to a meeting
place. However, the draft Guidelines indicated that such consulta
tions could also take place via telecommunications, a concept
which the word "meeting" seemed unable to convey.

10. Mr. CHATURVEDI (India) said that the word "con
ference" did not exclude the use of telecommunications and had
exactly the same connotation as the word "meeting", namely
"physical encounter".

11. Mr. CHOUKRI SBAI (Morocco) said that, as its title
indicated, the document under consideration consisted of draft
guidelines. Guidelines were neither compulsory nor binding, nor
was recourse to a preparatory conference which was why he
considered the document to be useful and approved of it entirely.
In fact, it could be used not only in international arbitral
proceedings, but also in national proceedings. Morocco had made
arbitration part of its legislation and used it in both commercial
and other civil cases. Preparatory conferences or meetings were
very useful. Arbitration was in fact an altogether different area
from the legal sphere. In a trial, lawyers or attorneys attempted to
convince not only judges but also their clients of their pro
fessional abilities and competence. They had, to a certain extent,
something to sell. Arbitration, on the other hand, was a secret and
confidential procedure in which one could better express one's
ideas and avoid any tension. Furthermore, recourse to arbitration
was completely optional. While his delegation did have some
reservations regarding certain aspects of the document under con
sideration, it was not as pessimistic as the French delegation and
fully supported all the guidelines contained therein. Indeed, the
document made it possible to assist the parties without imposing
any solutions or procedures on them.

12. Mr. TUVAYANOND (Thailand) said that his delegation
greatly appreciated the work done by the secretariat in preparing
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a set of highly useful guidelines. While the principle of prepara
tory conferences was justified, it should not be compulsory. A
conference should be held only when necessary and when the
advantages it offered justified the cost and time involved. Instead
of the word "conference", his delegation preferred the word "con
sultations", which could easily be applied to electronic mail com
munications. As stated in paragraph 20 of the draft Guidelines, a
preparatory conference was often convened on the initiative of the
arbitral tribunal or the presiding arbitrator. In Thailand's view, the
arbitrator could not convene a conference or meeting without
good reason, and would not do so if the parties did not believe
such a conference would be useful. His delegation did not see how
a conference could be convened in disregard of the parties' res
ervations or objections. Arbitral proceedings depended on the
ability of the parties to agree on the rules of those proceedings or
even to let the arbitrators determine them. In other words, the
parties had complete control; it was up to them to determine the
procedure that would be followed and even to authorize arbitra
tors to rule on the basis of equity and not solely on the basis of
legal precepts. The two parties could make use of the preparatory
or preliminary consultations to raise their reservations and objec
tions and provide the necessary clarifications to the arbitral tribu
nal or presiding arbitrator.

13. Mr. HOLTZMANN (United States of America), referring
to the comments made by the representative of the secretariat,
said that his delegation was in favour of using the word
"conference" in the draft text submitted by the secretariat. In his
delegation's view the word "conference" also suggested the
possibility of negotiations and compromise. The agenda items
proposed in chapter III frequently used the expressions "enquire
whether the parties" or "seek opinion from the parties". The word
"conference" was preferable to "consultations", because the latter
term could lead to the conclusion, which had in fact been drawn
by the representative of Thailand, that the two parties must agree
to the holding of a meeting and to the ensuing procedural
arrangements. It should be possible to hold such conferences if
the tribunal so desired, and no party should be able to prevent
them from being held because it wished to disrupt the proceedings
and resort to delaying tactics, as often happened in arbitral pro
ceedings. The two parties would naturally have the ability to pre
vent an arbitral tribunal from holding a hearing. Article 15 of the
UNCITRAL Arbitration Rules provided that the arbitral tribunal
might conduct the arbitration in such manner as it considered
appropriate, which seemed to indicate that the parties could not
prevent a hearing from being held prior to a preparatory con
ference. On the other hand, it must be remembered that article 1
of the UNCITRAL Rules preserved the right of the parties to
modify those Rules in order to prevent arbitrators from holding a
preparatory conference. Only in that way could the parties prevent
the holding of a conference, although that would be an excep
tional situation that did not need to be dealt with in the
commentary.

14. Mr. SHIMIZU (Japan) said that he, too, wished to thank
the secretariat for its excellent work. He would welcome
clarification of the use of the expressions "procedural law" at the
end of paragraph 2 and "law applicable to the arbitration" in
paragraph 18 of the draft Guidelines. He wondered whether that
difference in terminology was deliberate and, if so, what its
significance was.

15. Mr. HERRMANN (Secretary of the Commission) said that
the secretariat did not see the two terms as referring to different
concepts. The term "procedural law" should not be confused with
the term "law on procedure", the rules of procedure applicable to
hearings or trials, in other words, to the code of civil procedure.
Some delegations had suggested that the term "law applicable to
the arbitration" might also cover substantive questions. It would
be wrong to interpret that expression as referring to the law

applicable to the substance of the litigation that was the subject of
the arbitration. Indeed, the intention was to refer throughout the
text of the draft Guidelines to the procedure that governed the
arbitration, a notion which could be rendered, for example, by a
term such as "arbitration law".

16. Mr. FOUCHARD (France) said that he shared many of the
views expressed by the representatives of Spain, China and
Thailand. He was pleased to note that the secretariat's under
standing of the term "conference" covered cases in which there
would be no physical meeting. It was clear that consultations by
means of telecommunications were not only still possible, but
inevitable. It was difficult to understand how an arbitral tribunal
could conduct a proceeding without communicating with the
parties' legal counsel as to its organization. If the Commission
could be satisfied with the term "consultations", there would be
no need for further discussion, and it would simply have to draft
a guide or some kind of user's manual, as the representative of the
United States of America had suggested, which might include the
"check-list" of topics to be considered by the tribunal. Unfortu
nately that was not the case and there was still a strong tendency,
if not to impose, at least strongly to suggest that, conferences or
physical meetings should be held at the outset of the proceedings.

17. With regard to the discussion on section A of chapter I, one
had to wonder, as the representative of Thailand had noted, what
would happen if one party refused to participate immediately in
a conference. The representative of the United States of America
had said that the arbitral tribunal could disregard that refusal,
since it had the power to do so in general under the terms of the
UNCITRAL Arbitration Rules. Such an attitude would hardly be
desirable. It was possible that the refusal to participate in a
preliminary conference at the outset of the proceedings might be
justified by a party's fear of having to "show its hand" right away
while the other side's case and position were still unknown, or
simply by its wish to buy some time for reflection. Nevertheless,
the conference would take place by default. The position of the
two parties-generally that of the respondent-would thus be
hardened into an attitude of refusal which would jeopardize all
subsequent cooperation. The problem was a serious one, and even
if the opinion of the representative of the United States of
America was justified in law, it could be dangerous in practice.

18. On the question of whether preliminary conferences were
widespread, paragraph 8 indicated that they would be more
frequent when the parties assumed a high degree of procedural
initiative. It was clear that the focus was on procedures derived
from common law and from the production of evidence in
common law, more specifically the procedure known as discovery.
That procedure often imposed on State jurisdictions methods of
pre-trial discovery which, while not without merit, were neverthe
less cumbersome and complex. He did not mean to criticize such
procedures but merely to suggest that it might be dangerous to try
to generalize them or to apply them to international arbitration. It
was important to note that two major rules of two major
arbitration institutions, the American Arbitration Association, in
its rules governing international arbitration, and the London Court
of International Arbitration, also in its international rules, had
been careful not to mandate preliminary conferences or a prelimi
nary hearing on evidence or an obligation to produce evidence.
That had been done so as not to exclude parties from other legal
cultures. The Guidelines before the Commission stated that the
aim of UNCITRAL was harmonization. He wondered whether it
was really advisable to impose on practitioners of arbitration from
Europe, Africa, Latin America and many Asian countries-in
other words, practitioners who represented the cultures of a large
number of civil law countries-the discussion of evidence which
was central to the check-list of possible topics for preparatory
conferences contained in chapter Ill. Hearings on evidence did
not exist in European practice, and it was to be feared that, by
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seeking, under the pretext of harmonizing, to impose a solution
which was neither the one provided for in the UNCITRAL
Arbitration Rules nor the one in the American and British rules on
international arbitration, serious difficulties might be created
instead. Article 15 of the UNCITRAL Arbitration Rules gave the
arbitral tribunal the power to conduct the proceedings as it
considered appropriate. Article 25 stated that the tribunal was
empowered to rule on evidence and its admissibility. Introducing,
through such preliminary conferences, a hearing and initial
arrangements--or even initial arguments--eonceming evidence
would run counter to the objective of harmonization.

19. Mr. GOH (Singapore) said that, like the representative of
the United States of America, he preferred the word "conference"
to "meeting". Several international arbitral rulings had been
rendered in Singapore in recent years, and it was not uncommon
for the defendant to do all he could to delay the outcome of the
proceedings for as long as possible.

20. Mr. ABASCAL ZAMORA (Mexico) noted that, in the
Spanish version of document NCN.9/396/Add.l, the English
word "conference" should be rendered by "conferencia" and not
"reuni6n ". It was important to note that arbitrators could com
municate long-distance and that it was not essential for them to
meet. The guidelines clearly stipulated that preliminary con
ferences should respect the arbitration rules agreed upon by the
parties as well as the laws applicable to arbitration and the will of
the parties. The parties could object to the holding of a pre
paratory conference, but it was the arbitrators who made the final
decision while ensuring, in conformity with article 15 of the
UNCITRAL Arbitration Rules, that the parties were treated with
equality and that they were given every opportunity to assert their
rights and to propose their methods.

21. Mr. TUVAYANOND (Thailand) said that once an agree
ment had been reached, it would be necessary to prevent delaying
tactics. Taking a decision by default, however, would mean
imposing one party's point of view on the other party and
unilaterally modifying the arbitration rules, in violation of inter
national law. Moreover, since preparatory conferences were sup
posed to deal only with questions of procedure, and given that
their cost was too high for the poorest countries and that they
might result in a loss of time, they should be held only if they
were really justified. If a conference did take place, refusal to
participate should be considered as proof of bad faith in order to
discourage delaying tactics.

22. Mr. AL-NASSER (Saudi Arabia) said that the only concern
of the authors of the draft Guidelines was to improve the
arbitration procedure and to make it more effective. They con
sidered, however, that preparatory conferences were indispen
sable. Such conferences, which sought only to clarify procedure,
were a common practice in Saudi Arabia and in international
litigations to which Saudi Arabia was directly or indirectly a party.
Moreover, the parties would always be free to accept or refuse a
preparatory conference. As for the term that should be used to
designate them, that was a matter of secondary importance.

The meeting was suspended at 11.40 a.m.
and resumed at 12.15 p.m.

23. Mr. CHATURVEDI (India), returning to the question
raised by the representative of Japan concerning the terms used in
the )ast sentence of paragraph 2 and in paragraph 18, said that the
texts would be clearer if in paragraph 2 the term "procedural law"
was replaced by "procedural rules". He also wondered whether
there was not a contradiction between paragraph 3 and the first
point raised in paragraph 2.

24. Mr. CHOUKRI SBAI (Morocco) said that, in his country,
the words "meeting" and "session" implied the presence of the
parties, while the word "conference" was used for cultural, poli
tical or scientific gatherings. It would therefore be best to use
the word "deliberation". That term would be well suited to
long-distance communications, which did in fact save time and
money.

25. Paragraph 21 offered a satisfactory response to the question
of what should be done when one party objected to the holding of
a preparatory conference. However, the following paragraph
suggested that a preparatory conference might take place despite
the objections of one of the parties, which was contrary to the
rules of arbitration. It should be made clear at the end of para
graph 22 that a preparatory conference could be held despite the
reservations or objections of a party, provided that it was not
prejudicial to the interests of that party, that it did not deal with
questions of substance and that it respected the procedure or com
promise agreed upon by the parties. In any case, the matter
deserved further consideration.

26. Mr. TUVAYANOND (Thailand) said that preparatory
conferences should be held only in exceptional cases and where
they were genuinely useful, in other words indispensable for the
proper conduct of the arbitration proceedings. Questions of sub
stance should not be addressed in preparatory conferences, espe
cially if one of the parties was absent, since such conferences did
not give the parties a full opportunity of presenting their case. It
was conceivable, however, that a decision might be taken on the
substance, with the agreement of all the parties. Moreover, if the
parties reached agreement on any point, that agreement must be
mentioned in the document.

27. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said he shared the view of the repre
sentative of France that, broadly speaking, the current inter
national arbitration rules did not make specific provision for the
holding of preparatory conferences. Nevertheless, recourse was
often had to that type of conference when arbitration proceedings
were conducted under the arbitration rules of the International
Council for International Arbitration, the London Court of Inter
national Arbitration, UNCITRAL or the American Arbitration
Association, regardless of whether the tribunal or its presiding
arbitrator operated under the common law system or under
Roman law.

28. The fears expressed by some delegations that such con
ferences might result in higher costs were unwarranted, since the
aim of the conferences was precisely to reduce some of the costs
incurred by any arbitration proceedings. Naturally, it would be for
all the parties to the proceedings to exercise close control over
costs and to refrain from holding a conference if the costs were
not justified. Moreover, experience had shown that most arbitra
tion proceedings for which a conference had been carefully and
effectively prepared had lower costs.

29. Mr. LEVY (Canada), referring to the notion of a prepara
tory conference in the context of an arbitration agreement, said
that arbitration generally resulted from the provisions of a com
mercial agreement between the parties which frequently stipulated
only that any dispute would be settled by arbitration, without
establishing any type of procedure and certainly without pro
viding for a preparatory conference. It was therefore dangerous to
proceed as if the parties always agreed to settle questions of all
kinds and perhaps to render a preparatory conference useless. It
must be specified, then, that in certain cases, where the parties
had recourse to arbitration, they did so solely on the basis of a
contractual arrangement which stipulated that all litigation must
be submitted to arbitration. Those hypotheses were therefore
arguments in favour of the holding of preparatory conferences.
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30. Mr. TUVAYANOND (Thailand) reiterated his view that
there were actual cases in which the arbitration agreement was
silent on the procedure, so that the parties were forced to have
recourse to preparatory conferences under the auspices of an
arbitral tribunal. It was still often necessary to establish that a
conference of that type was essential. To do otherwise would be
inconsistent with the purpose of arbitration, which was to
accelerate the search for a solution to the dispute, since both the
workload and the cost of the proceedings would be increased.

31. Ms. VERRALL (United Kingdom) supported the views
expressed by the observer for the International Council for Com
mercial Arbitration; in fact, the purpose of preparatory con
ferences was to accelerate the arbitral proceedings and reduce
costs. The requirement suggested by the representative of
Thailand was therefore lacking in logic.

32. Mr. SEKOLEC (International Trade Law Branch) said he
was surprised that the current draft Guidelines should have given
the false impression that preparatory conferences were the only or
the best method of settling questions ofprocedure during arbi
tration; in fact, the text suggested that there were other options
(consultations between the arbitrators by themselves, no meetings
at all between the parties when, for example, they had reached
agreement on the approach to follow and the questions to put to
the arbitral tribunal, etc.). There was no doubt that, like all human
activities, arbitration benefited from being well prepared, and
preparatory conferences could be the mechanism that was best
suited to that purpose and, consequently, the preferred mechanism;
but they represented only one of many modalities for preparing
the proceedings. Moreover, problems of terminology could be
resolved and the expression "preparatory meeting" used, for
example, to designate any meeting in which the parties partici
pated in person, while "preparatory conference" or "preparatory
consultations" could be used as a generic term.

33. Mr. CHOUKRI SBAI (Morocco) suggested that, for
reasons of consistency, the expression "preparatory deliberations"
should be used to refer both to meetings at which the parties were
physically present and to consultations, communications and tele
communications; all references to meetings or consultations would
thus be avoided.

34. Mr. HOLTZMANN (United States of America) observed
that the term "deliberations" had a very precise meaning, espe
cially in the field of international arbitration. It referred to the

discussions which the arbitrators held among themselves with a
view to reaching a decision and was therefore inappropriate in the
context of preparatory conferences.

35. Mr. OLIVENCIA (Spain) suggested that consideration
should be given to the proposals made by the secretariat in
paragraphs 10 and 11 of the draft with regard to the term "prepa
ratory conference".

36. Mr. ABASCAL ZAMORA (Mexico) said that, in addition
to the different terms used, it might be useful to define the con
cept of "preparatory conference" to make it clear that it referred
to a meeting which could be held after the constitution of the
arbitral tribunal and whose purpose was to prepare the arbitral
proceedings.

37. Mr. OLIVENCIA (Spain) said that he shared the view of
the representative of Mexico. He also suggested that the Spanish
version, which used the term "preparatory meeting", should be
brought into line with the English and French versions, which
referred to "preparatory conferences". Furthermore, in so far as
the term did not always refer to a meeting of persons in the proper
sense, his delegation was ready to agree to the use of the term
"preparatory conference", which had a much broader sense in the
context of arbitration. The term "deliberations", on the other
hand, which referred to an intellectual exchange between the
arbitrators aimed at reaching a decision, was obviously unsuitable
in that context. The best expression was clearly "conference".

38. Mr. TUVAYANOND (Thailand) said that, in light of the
statement made by the representative of Canada, the adjective
"preparatory" would be more appropriate than the adjective "pre
liminary" or the expression "pre-hearing". He therefore supported
the use of the term "preparatory conference".

39. Replying to the representative of the United Kingdom, he
said that if the preparatory conference was not essential, it would
in fact be tantamount to adding another phase to the arbitral
proceeding and thus to delaying those proceedings and multiply
ing their cost.

40. Mr. GRIFFITH (Observer for Australia) said he agreed
with the representative of Spain that section B could be entitled
"Terminology-preparatory conference" in order to reflect the
content of paragraphs 10 and 11 more accurately.

The meeting rose at 1 p.m.

Summary record of the 533rd meeting

Wednesday, 8 June 1994, at 3 p.m.

Chairman: Mr. MORA.N (Spain)

The meeting was called to order at 3.15 p.m.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFT
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (NCN.9/396/Add.l)

Chapter I. section C

1. Mr. OLIVENCIA (Spain), referring to paragraph 12, said that
the Spanish version of the draft guidelines must refer to prepara
tory conferences in the plural.

2. Paragraph 13 should clearly indicate that harmonized inter
national guidelines helped in determining whether or not to hold
a preparatory conference, how such a conference should be pre
pared and the topics to be dealt with. The Spanish version of the
text, which, unlike the other language versions, used the impera
tive, must be corrected. Indeed, the use of the indicative in the
words "estas directrices explican cuales deben ser los objetivos
de una reuni6n preparatoria y ... los temas que deben conside
rarse en esas reuniones" was unsuitable in a text on guidelines.
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3. According to paragraph 14, the Guidelines would contribute
to the dissemination of knowledge about arbitration and foster
better understanding and harmonization of arbitration procedures.
They could also contribute to the dissemination of the advan
tages of arbitration as a procedure different from judicial proce
dures.

Section D

4. Mr. HOLTZMANN (United States of America) said that
chapter I, section D, was the first section containing texts in
square brackets, which meant that the deletion of the bracketed
portions would not adversely affect the aim of the guidelines.

5. Paragraph 17 seemed to suggest that the parties had to be
asked at the beginning of the arbitral proceedings whether they
wished to add to or modify the agreed rules. He wondered why an
arbitrator would again raise an issue that had already been settled
if the parties themselves did not do so and there were no specific
reasons for doing so. That would complicate the proceedings, and
the task of modifying the rules entailed time, effort and money.
The secretariat had rightly noted in paragraph 17 how difficult
and dangerous it was to modify rules. Consequently, his
delegation proposed that paragraph 17 and the final sentence of
paragraph 16 should be deleted.

6. His initial reaction to paragraph 18 was that it repeated ideas
that were already set out in paragraph 2. If its aim was to take
substantive issues as well as procedural issues into consideration,
then it might be useful. However, in view of the fact that his
delegation had reservations regarding the inclusion of issues
relating to the substance or merits of the dispute, it preferred to
leave it to the secretariat to determine the matter based on how the
discussions evolved.

7. Mr. LEVY (Canada) said that he agreed almost entirely with
the previous speaker concerning the problems raised by para
graphs 16 and 17 and that the second sentence of paragraph 16
and paragraph 17 as a whole should be deleted. One idea in para
graph 17 should be retained, although not in its current form,
since it raised the prospect of unnecessary activities at a prepara
tory conference.

8. The need to ensure that the Guidelines did not conflict with
arbitration rules, particularly those of the arbitral institutions
which had their own rules, could be met by retaining para
graph 18, to which the words "or the rules of the arbitral institu
tion where the arbitration takes place" should be added.

9. Mr. ABASCAL ZAMORA (Mexico) said that in para
graph 15 of the Spanish text the words "conforme al reglamento
de arbitraje" should be replaced by the words "dentro de los
ltmites del reglamento de arbitraje".

10. While he agreed with the representative of the United
States of America where paragraph 17 was concerned, he felt that
the idea of recommending to the arbitrators and the parties not to
make modifications to the arbitration rules should be retained.
Otherwise counsel with more zeal than experience might create
problems.

11. Mr. GRIFFITH (Observer for Australia) said that much of
what was contained in the Guidelines could be described as dis
cursive elucidation as opposed to a direct statement of principles.
For the sake of users, it would be advisable to adopt a uniform
style for all paragraphs that would begin with a statement of the
applicable principle. Thus, paragraph 15 might begin with the
sentence "A preparatory conference is to be carried out within the
limits of the arbitration rules", adding afterwards that that was
because the Guidelines were not binding and should not in
principle violate the agreed rules. Similarly, paragraph 18 ought

to start with the principle "The preparatory conference should not
take any decisions that violate the provisions of the law applicable
to the arbitration".

12. He agreed that it was not a good idea to invite the parties
to make modifications and therefore supported the proposal to
delete paragraph 17. The issue of taking decisions that entailed
modifications or additions should also be borne in mind; the best
solution there would be for the parties to work out an agreement
in writing.

13. Mr. ZHANG Qikun (China) agreed with the representatives
of Canada and the United States of America that the purpose of
preparatory conferences was to speed up arbitral proceedings; that
would be incompatible with the idea of allowing the parties to
modify issues already agreed upon.

14. Mr. DUCHEK (Austria) shared the view that paragraph 17
had more drawbacks than advantages. However, instead of
deleting it, a sentence should be added to caution the parties that
any decisions they took pursuant to the Guidelines must be
compatible with the procedural rules they had agreed to follow in
the arbitration. In paragraph 18, the words "should not violate"
should be replaced by the words "must not violate".

15. Mr. TUVAYANOND (Thailand) said that while he agreed
in principle with the previous speakers, the principle of free will
dictated that the parties could not be prevented from modifying
any decision they had agreed on if they felt it was in their interest
to do so. It would be incompatible with that principle for an
arbitral institution, when administering an arbitration, to reserve
the right not to accept any proposed modification of the rules. A
possible exception might be found in the case of arbitration rules,
which must be binding on the parties. He agreed that the words
"should not violate" in paragraph 18, should be replaced by "must
not violate". In paragraph 17, which had useful elements, the
words "The parties should be mindful ... " at the beginning of the
fifth sentence, should be followed by a provision to prevent any
stalling tactics, as unnecessary delays should be avoided.

16. Mr. CHOUKRI SBAI (Morocco) said that he favoured
retaining only the last sentence of paragraph 17, which could be
inserted somewhere else. Whenever a modification of procedure
was desired, such modification should be made in consultation
with the arbitral tribunal. He also favoured merging paragraphs 16
and 18, since both of them were aimed at preventing a modifica
tion of the arbitration rules agreed by the parties. The provisions
of paragraph 18 should not be incompatible with the law appli
cable to the arbitration. That would ensure the observance of both
arbitration rules and applicable laws.

17. Mr. GRIFFITH (Observer for Australia) supported the
suggestion to merge paragraphs 16 and 18.

18. Mr. SHIMIZU (Japan) said that the preparatory conference
should not be organized solely within the confines of law appli
cable to the arbitration but also in accordance with established
practice concerning the application of that law. He therefore
suggested adding in paragraph 15 wording to the effect that the
draft Guidelines were not meant to replace current practice.

19. Mr. LEVY (Canada) agreed that paragraphs 16 and 18
should be merged provided that the last two sentences of
paragraph 16 were deleted. The text would then read: "The deci
sion to use the Guidelines does not imply any modification of the
arbitration rules that the parties may have agreed upon. It should
be borne in mind that whatever decisions are taken as a result of
the preparatory conference, they should not violate provisions of
the law applicable to the arbitration that cannot be derogated
from."



396 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

20. Mr. HOLTZMANN (United States of America) said that he
had some reservations concerning the suggestion by the repre
sentative of Japan to refer to current practice. There was a consen
sus that whatever took place at a preparatory conference had to be
in conformity with the rules and other agreements reached by the
parties, while the term "practice" evoked uncharted territory.

Chapter II

21. Mr. GRIFFITH (Observer for Australia) proposed that the
square brackets in paragraph 23 should be deleted. It was very
important for the parties, witnesses and experts to participate in
the arbitration, and while the presence at the preparatory con
ference of legal counsel ought to suffice, the possibility of letting
the parties, experts and witnesses participate should be left open.
He also suggested that the word "procedural" after the word
"tribunal" in the second sentence of paragraph 22 should be
deleted.

22. Mr. ABASCAL ZAMORA (Mexico), referring to the
Spanish text, said that the end of third line in paragraph 19 should
read "flexibilidad y discrecionalidad". As the secretariat had
noted, the reference in paragraph 20 first to "la norma procesal"
and then to "el derecho procesal" gave rise to confusion. The
words "normas de igualdad" in the fifth sentence of paragraph 22
should be replaced by "normas de equidad". In paragraphs 21
and 22, which dealt with cases in which one party objected to the
holding of a preparatory conference or failed to participate in the
conference, it would be preferable for the text to dissuade parties
from objecting to or failing to attend preparatory conferences.
Those paragraphs should stress that the Tribunal was empowered
to rule on procedural issues provided that the parties were treated
equally and were given a full opportunity to express their views.
As it was, the current text gave the parties a great deal of latitude
to object to the work of the tribunal or to obstruct it. The third
sentence of paragraph 22 in particular even allowed the tribunal to
suspend the conference, which would occasion additional expen
diture or delays for the parties. A party must have well founded
reasons for objecting to the holding of a preparatory conference,
let alone failing to attend it.

23. Mr. LEVY (Canada) said that one of the reasons why
alternate methods of dispute resolution such as arbitration were
often used was to avoid the courts and the hard positions that
were taken there. In the commercial world, the advantage of
resolving a dispute by amicable means lay not only in savings of
time and money but also in a possible continuation of the business
relationship between the parties, whereas when the parties
decided to turn to a court of law to resolve their differences, that
probably meant the end of what might have been a good commer
cial relationship. For those reasons, it might be possible to expand
paragraph 23, since the preparatory conference could afford the
parties with an opportunity for settling their differences, given
that it was frequently the first time that they met to discuss the
dispute. In such cases, the arbitrators should not be present or
involved in any way, because if they participated and the settle
ment talks failed, their position could be seriously compromised.
It was impossible to be a mediator or conciliator and an arbitrator
at the same time. It would therefore be useful if some way could
be found to mention in paragraph 23 that if the parties were
present at the preparatory conference, which was not always the
case, they had an opportunity to settle their differences even
before the arbitration proceedings began.

24. The wording of paragraph 24 seemed to imply that the
need to hold preparatory conferences depended on the number of
procedural issues to be resolved or their complexity. The decision
to hold a face-to-face meeting was not necessarily based on those
factors but rather on many others, such as the dynamics between
the parties. Apart from face-to-face meetings, paragraph 24 should

also mention that preparatory meetings could take other forms
including conference calls, teleconferencing and facsimile com
munications.

25. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said that paragraph 23 was an example
of material in square brackets which was clearly useful even
though not absolutely necessary. As to its content, it should be
reordered so as to indicate that when the parties were represented
by legal counsel or by agents it was usual for those represen
tatives to be present at a preparatory conference; it should then be
noted that on some occasions it might also be useful for the
parties to be present, especially where the legal representatives
needed to be given immediate instructions so that decisions could
be taken during the conference. In the case of the second sen
tence, he was somewhat doubtful that the arbitral tribunal should
indicate in the invitation to the conference that only legal counsel
might be present, as that was for the parties to decide.

26. Mr. HOLTZMANN (United States of America) said, with
respect to paragraph 23, that it would be unwise for arbitrators or
UNCITRAL to consider telling the parties whom to bring to a
hearing. If parties wanted to come without legal counsel, it was
not for UNCITRAL to tell them that they should have brought
their lawyer or to tell them that they should not come but only
send their lawyers. That having been said, there seemed little left
in paragraph 23. He therefore thought that the paragraph was
unnecessary and took the Commission into areas it need not enter.
However, if the secretariat felt that there was something valuable
to be salvaged from paragraph 23, he would consider a new draft
with interest.

27. The last sentence of paragraph 21, which said that "a nega
tive attitude might indicate that a preparatory conference should
not be held since it may not fully meet its objectives", should be
deleted. The fact that one of the parties might object to the
conference should not deny the arbitral tribunal or the other party
the benefit of planning an efficient procedure. A preparatory con
ference could be especially important when one of the parties
failed to appear because it was then that the arbitral tribunal
needed all the help it could get, and it could only get that help
from one of the parties. As one party could not stop an arbitration,
there was an obligation on the arbitral tribunal to be particularly
fair in such circumstances.

28. Mr. TUVAYANOND (Thailand) said that paragraph 23
might be useful, but the phrase "the arbitral tribunal may indicate
in the invitation to the conference that" should be deleted, so that
the sentence would read: "Sometimes, however, in view of the
types of questions to be discussed, it would satisfy the objectives
of the conference if only the legal counsel are present". The rest
of the paragraph would remain unchanged and the brackets should
be deleted.

29. As drafted, paragraph 22 could be dangerous. It would be
strange for the arbitrators not to listen to the parties, because the
power of the arbitrators came from the consent of the parties. If
a party had a reservation or objection to a conference, whether
justified or not, any decisions the arbitrators might make in the
pre-hearing phase should be limited only to procedural matters;
otherwise the principle that each party should be given a full
opportunity to present its case would be violated. The preparatory
conference should accordingly be limited to the preparation of the
arbitration and not deal with the settlement of the dispute. Deci
sions on questions of substance should not be permitted in the
preparatory conference, which could be convened, if need be,
solely for the purpose of deciding procedural matters.

30. Mr. CHOUKRI SBAI (Morocco) said he agreed with the
representatives of Canada, the United States of America and other
countries that the part of paragraph 23 referring to exceptions
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should be deleted. The arbitral tribunal could make that point
clear during the proceedings. In his opinion, not only was the
presence of the parties useful but their absence might prejudice
their right to defend themselves. The parties had a right to be
present, and it was they who should bear the burden of time and
money involved in the arbitral proceedings. He therefore
proposed that the drafting group should delete the brackets and
leave only a single sentence in paragraph 23 reading: "The parties
themselves, their legal counsel and any other representatives of
the parties may participate in the preparatory conference".

31. Mr. OLIVENCIA (Spain) said that paragraph 19 took a
negative approach in saying that the arbitral tribunal should "take
care that the holding of a preparatory conference does not add
unnecessarily to the costs of the proceedings or prove to be an
administrative burden"; it should be reworded positively to
emphasize the benefits of a preparatory conference. Preparatory
conferences were acceptable only if they were or could be bene
ficial, and that decision was for the tribunal to make. Preparatory
conferences were not essential, as no provision was made for
them in arbitration rules and laws, but they could be useful, and
it was that positive aspect of preparatory conferences on which
guidelines for them should be based.

32. Paragraph 20 dealt with existing arbitration rules and laws.
In addition to reflecting current reality, it would also be helpful to
add that a preparatory conference should be convened after con
sulting the parties.

33. He shared the view that paragraph 23 should be retained
but reordered. It was usual for legal counsel to participate in the
conference, especially when they represented the parties, but the
participation of the parties themselves or their representatives
should not be ruled out. The question of who should participate
in the conference could be decided on the basis of the subject
matter to be discussed.

34. As to whether the parties ought to participate in the first
conference, where the issues to be discussed were detennined, a
question arose for which no uniform standard of judgement
existed, that of whether questions relating to the substantive
issues to be arbitrated could be discussed. In his view, such points
could be dealt with and in practice were. That helped to bring the
positions of the parties closer and eliminate questions in dispute,
so that the conference became a useful means of mediation.

35. Mr. ZHANG Qikun (China) said that paragraph 23 should
be kept. In order to remove the brackets, the portion of it relating
to the subject of the conference should be redrafted to indicate the
types of questions to be discussed so that the parties could decide
who should represent them in the conference.

Section A

36. Mr. TUVAYANOND (Thailand) said that paragraph 25
expressed his delegation's view that a preparatory conference
should be convened only when it was necessary, such as when,
for example, a tribunal was uncertain of its mandate, and he there
fore favoured keeping the paragraph in its present fonn.

37. In paragraph 27 reference was made to the possibility that
the parties might not have a clear idea as to the manner of pro
ceeding. That was strange, as the parties usually studied the arbi
tration rules before deciding which to apply and learned about the
advantages and disadvantages of the various arbitral tribunals in
existence before resorting to one of them. Moreover, it was
usually the parties who decided for the tribunal the scope and
contents of the tribunal's mandate and not the other way round.

38. Mr. SEKOLEC (International Trade Law Branch) ex
plained that that provision, which was mentioned in the intro
duction to the draft Guidelines, was based on the assumption that

there would be no doubt as to the mandate of the arbitral tribunal;
the purpose of the consultations mentioned was to give the parties
some guidance regarding the fonn the proceedings would take, in
order to avoid any surprises. Arbitral rules frequently conferred
broad discretionary powers on the tribunal as to the fonn the
proceedings could take. Furthennore, the parties might have
different expectations in that regard, especially if they came from
different geographical regions with different legal traditions.
Arbitral actions could take many fonns, which was why the
tribunal must tell the parties as precisely as possible how it was
going to proceed, so that they could know what to expect and
could better prepare for the actual arbitration.

39. Mr. GRIFFlTH (Observer for Australia) noted that para
graph 25, which mentioned the possibility that convening a pre
paratory conference might not be a necessity, was contradictory to
the title of section A ("Cases in which preparatory conference
may be useful") and should be moved, perhaps following para
graph 11.

40. Mr. ABASCAL ZAMORA (Mexico) said that some arbi
tration rules referred to different techniques that made it possible
to avoid the convening of a preparatory conference, such as
sending questionnaires to the parties concerning their procedural
expectations or requesting them to infonn the tribunal in writing
of their views on the particulars. He suggested that those
techniques should be mentioned in section A.

Section B

41. Mr. OLIVENCIA (Spain) said that the title should be
changed to read "Preparatory conferences", and the reference in
any case should be to "a" and not "the" preparatory conference.
It would also be appropriate to indicate in that section that the
purpose of the conference always related to planning but not
always to procedure. Moreover, in the Spanish text, the word
"procedimiento" should be used rather than "proceso". Finally,
he did not agree with the wording of the first sentence of para
graph 31, since the holding of more than one conference was not
exceptional.

Section C

42. Mr. TUVAYANOND (Thailand) said that paragraph 33
was acceptable where it referred to decisions on questions of pro
cedure; only the tribunal, however, could take decisions concern
ing the substance of the dispute, with the agreement of all the
interested parties. In order to be able to remove the brackets, then,
the paragraph should be redrafted in order to reflect that prin
ciple.

43. It would be appropriate to combine the two approaches
mentioned in paragraph 34. In other words, decisions would be
taken in consultation with the parties and, if they were related to
the questions that should be added to the document previously
signed by the parties, another agreement could be concluded that
would become an integral part of the original agreement.

44. Mr. HOLTZMANN (United States of America) also
favoured the deletion of paragraph 33, since the substance of the
dispute should not be discussed at the preparatory conferences. If
it was retained, the word "merits" should be used instead of "sub
stance" in the English text. The latter expression was ambiguous
and might cause problems, since lawyers did not always agree on
where to draw the line between questions that dealt with pro
cedure and those that did not.

45. In paragraph 35, the second sentence undennined the
principle that the arbitral tribunal enjoyed much latitude in deter
mining procedure, and it should therefore be reworded in
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accordance with that principle. Specifically, it should indicate that
the tribunal could take decisions at the conference without any
need for agreement between the two parties. Finally, he had
consulted the American Arbitration Association with regard to the
second sentence of paragraph 36, about which he had some
reservations. In fact, that sentence did run counter to the general
purpose of preparatory conferences, which was to prevent the
flexibility of the arbitral process from resulting in unpredicta
bility. Furthermore, the preparations for an arbitral proceeding
eventually reached a stage where the parties should know for cer
tain what procedure would be followed. Consequently, firm deci
sions had to be taken on the matter at that stage, so that the parties
could prepare for the proceeding. Naturally, the tribunal had the
right to change its decisions if circumstances changed. Therefore,
if a reference was to be made to that right, it should be in the
introduction to paragraph 36 and not in the second sentence,
which should emphasize the need for the tribunal to take specific
decisions on matters of procedure.

46. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said that paragraph 33 was neither
necessary nor particularly useful and could be deleted. If it was
retained, it should be amended as suggested by the United States
of America, bearing in mind the reservations expressed by
Thailand concerning the determination of disputed issues. The
distinction between a meeting between the parties and the
arbitrators and a hearing or trial was that the latter gave each party
a formal opportunity to formulate its allegations.

47. Mr. OLIVENCIA (Spain) favoured amending paragraph 33
rather than deleting it. If the text was amended in accordance with
the suggestions made by the representative of the United States of
America and the observer for the International Council for Com
mercial Arbitration, there would be no need to refer to decisions
on matters of substance. Rather, the possibility that the conference
could .address matters that were not strictly procedural but

referred to the materia decidendi and the petitions of the parties
should be mentioned.

48. It was important that controversial issues and undisputed
questions of fact or law should be defined at the preparatory con
ference, as provided for in sections D and E of the check-list of
possible topics for the conference; the point was to delineate what
must be decided and what must be proven, but not to take deci
sions on the substance of the matter.

49. Mr. AL-NASSER (Saudi Arabia), referring first to para
graph 33, supported the comments of the United States of America
and the International Council for Commercial Arbitration and
suggested that, if the paragraph was retained, the phrase "if these
questions are not defined by the parties to the dispute" should be
added.

50. The last sentence of paragraph 34 should be deleted, since
preparatory conferences should concern themselves with matters
of procedure.

SI. The text of paragraph 35 gave the impression that it was in
contradiction with paragraph 34, because it raised the possibility
of an arbitral tribunal adopting a decision without taking into
account the parties to the dispute.

52. Mr. LEVY (Canada) said that the section under considera
tion could make reference to the possibility of the parties deciding
at a preparatory conference to refuse the recourse of appeal to a
tribunal when authorized by the applicable legislation. The
question of the recognition or enforcement of arbitral judgements
should also be borne in mind; articles 34 and 36 of the
UNCITRAL Model Law on International Commercial Arbitration
referred to that matter.

The meeting rose at 6.05 p.m.

Summary record of the 534th meeting

Thursday, 9 June 1994, at 10 a.m.

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.15 a.m.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFT
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (NCN.9/396/Add.l)

Chapter Ill, section A

I. Mr. LEVY (Canada) said that it was at the outset of the
arbitral process, though not necessarily at the first preparatory
conference, when the parties were still prompted by good inten
tions, that they should agree on the procedure to be followed.
Generally, it was the party that was dissatisfied with the award
which resorted to delaying tactics in order to impede its enforce
ment. He described a case in which the award had been decided
in London and was to have been enforced in Canada, and where
the dissatisfied party had gone so far as to question the consti
tutionality of Canadian federal legislation and had even attempted
to appeal the case before the Supreme Court of Canada in order
not to pay the award to the other party. In order to prevent such
problems from arising at the close of proceedings, the Guidelines
should include provisions that would make it possible to reduce to

a minimum delays and costs incurred by the abuse of judicial
process and to guarantee the finality of the arbitral award by pro
hibiting appeals and facilitating enforcement.

2. In most States which had adopted the UNCITRAL Model
Law, intervention by courts was limited to specific cases, such as
interim measures, appointment of arbitrators in certain circum
stances, challenge and dismissal of arbitrators or challenge of
their competence and application to set aside an award on specific
grounds. In some jurisdictions, including Canada, the powers of a
court of law could not be curtailed in the absence of specific
legislation. In others, the parties could explicitly agree to limit
their right to appeal in a court of law. In that instance, the limita
tions prOVided for in the UNCITRAL Model Law constituted a
good basis. In some cases, however, a written agreement would
have little effect, in particular in the common law countries,
where even a "privative clause" did not constitute effective pro
tection when a court was determined to intervene. However, an
agreement between the parties could be of some use.
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3. Perhaps the best way to guarantee the finality of the award
was to adopt a law that limited court appeals aimed at setting
aside the arbitral award. Thus, the Act relating to commercial
arbitration in Canada had incorporated the UNCITRAL Model
Law into Canadian legislation. He read out article 34 of that Act,
which echoed article 34 of the Model Law and stipulated that an
arbitral award could be set aside by the court. only if the party
making the application furnished proof that it was under some
incapacity or that it had not been given proper notice of the
appointment of an arbitrator or of the arbitral proceedings, or that
the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties.

4. For such instances, the Guidelines could provide for a form
of estoppel-a written stipulation in which the parties would state
that they waived any right to appeal, thereby preventing the
dissatisfied party from attempting to delay the arbitral procedure
or enforcement of the award. A stipulation of that sort would have
good chances of being valid, even in the absence of legislation
governing the question.

5. Mr. GRIFFITH (Observer for Australia) recalled that arti
cle 1 of the UNCITRAL Arbitration Rules stipulated that disputes
were to be settled in accordance with those Rules subject to such
modifications as the parties might agree to in writing. If the
parties explicitly accepted the decisions adopted during prepara
tory conferences and confirmed that agreement in writing, that
could constitute a sort of waiver with respect to any future
objection and prevent subsequent disputes. He proposed that a
sentence should be inserted in paragraph 34 of the draft
Guidelines to the effect that, since the purpose of preparatory
conferences was to establish certainty, the parties should expli
citly accept the decisions adopted during the preparatory con
ferences and sign a document recording their agreement.

6. Mr. TUVAYANOND (Thailand), responding to an observa
tion made by the representative of the United Sates of America
with regard to paragraph 36, proposed that the word "funda
mental" should be added at the end of the last sentence of that
paragraph, which would then read: "... as a result of a fundamen
tal change in circumstances".

7. Mr. HOLTZMANN (United States of America), referring to
the statement made by the representative of Canada, agreed that
the courts should respect the arbitral process and that their
opportunities for intervention should be reduced to a minimum. It
was with some envy that he recognized that Canadian law
authorized parties to waive their right to recourse or to appeal in
advance. However, he did not believe that such a waiver could be
applied during a preparatory conference. Such conferences were
called by arbitrators for the sole purpose of spelling out exactly
what procedures would be adopted, and it would be highly
inappropriate for the arbitrators to ask the parties at that stage to
waive their right to challenge their decisions or even to ask
questions regarding the enforcement of the award. It should be
assumed that at that stage the parties were acting in good faith and
ready to abide by the award. It might be in one party's interest to
waive its right, but not in the other's. The party that chose to
refuse to waive its right would then find itself in the uncom
fortable position of having either to reject the proposal or
invitation of the arbitrators, no matter how harmless it was, or to
accept for fear of arousing the hostility of the very same
individuals who were responsible for settling the dispute. There
fore, while the principle had some merits, it did not appear to be
applicable to a preparatory conference.

8. The observer for Australia had rightly noted that if decisions
were taken during a preparatory conference and the parties agreed
to them, it was wise to record that agreement. However, one must
be careful in drafting a provision to that effect not to undermine

the principle which held that the agreement of the parties was not
necessary to establish procedures, a task which fell to the arbitra
tors alone.

9. Mr. ZHANG Qikun (China) said that he agreed with the
representatives of Thailand and the United States of America that
the reference to the "substance of the dispute" in paragraph 33
should be deleted. The decisions taken at preparatory conferences
could relate only to procedure. It was inconceivable that a decision
on a substantive question could be taken at a preparatory con
ference in the absence of one of the parties. Once that reference
was eliminated, the square brackets could be removed.

10. Mr. CHATURVEDI (India) said that he agreed with the
views of the representative of the United States of America
regarding the Canadian proposal to exclude various questions
from the jurisdiction of the courts. It was not the purpose of
preparatory conferences to settle such questions. They should be
settled by the parties themselves or within the framework of the
applicable international conventions. Like other countries, India
applied certain procedures for the submission of cases to court
and also the provisions of international conventions, in particular
the 1958 New York Convention, which were very useful for the
enforcement of awards. Those questions should be resolved
within the framework of domestic law; in any case, courts would
never agree to give up their prerogatives. It was therefore inappro
priate to include renunciation of the right of appeal among the
questions which could be taken up at preparatory conferences.

11. With regard to the Australian proposal concerning
paragraph 33, he agreed with the representative of China that the
purpose of preparatory conferences was to consider purely proce
dural questions and certainly not substantive questions, particu
larly if for any reason one of the parties was absent at the time a
decision was taken. Only procedural questions which the parties
had not previously taken up could be considered in that context.
The consent of the parties was the very underpinning of all arbitral
proceedings.

12. Mr. CHOUKRI SBAI (Morocco) said that the problem of
the right of appeal was complex. The approach to that question
differed from one legal system to another. In Morocco, there was
a model law based on respect for the regime of arbitration. Deci
sions of arbitrators could not be contested, either by means of an
objection or through the appeals procedure. There were only three
exceptions. First, the decision could be reviewed in the event that
new evidence or new documents were produced, or if the arbitra
tion had been based on documents that were false, invalid, or had
lapsed. That possibility of review was also highly restricted in
common law. Second, a third party not involved in the dispute
could contest the decision if it affected his interests. Third, an
arbitral award could not be enforced automatically; the common
law judge had to be asked to enforce it. It was that decision of the
common law judge that was subject to appeal. The judge never
had the right to decide on substance. He had to ensure that the
arbitrators' decision was not contrary to public order, that it was
not null and void from the standpoint of the law to which it
referred and that the rights of the defence had been fundamentally
respected. He could not amend the arbitrators' decision. Morocco
had ratified the New York Convention on the Recognition and
Enforcement of Arbitral Awards. Thus, the question of appeal
was a thorny one: the solution varied from one country to another,
and reference must also be made to the New York Convention in
enforcing foreign decisions.

13. Mr. OLIVENCIA (Spain) said that the questions that could
be taken up at preparatory conferences, which were a planning
mechanism, should not relate to the substance of the dispute.
However, there was another danger, and that was that it would be
possible to take up only procedural questions. Delegations had
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different views on that subject. Contrary to what had been said by
representatives of the United States of America and China, some
controversial questions such as the definition of issues to be taken
up-what had to be proved, what the parties agreed on-were not
solely procedural matters. Even if they did not constitute the
substance of a case, they were linked to it, and certain aspects had
to be established. That problem had a direct bearing on the
question of the possibility of settlement (sect. III C) and defining
questions and the order of deciding them (sect. III D). The
question of what should be accepted by the parties-for example,
that documents were authentic and valid-was not a procedural
question but was important for the settlement of a dispute, and
was the first thing on which the Commission must clearly define
its position.

14. The difficult question of renouncing the right of appeal
should not be taken up in the Guidelines. The Guidelines should
be very clear for all legal systems within the limits authorized by
domestic law. The representative of Morocco had made very
pertinent comments in that respect. In Spain, it was a question
which related to the most fundamental aspects of the rights of the
defence and law and order. It was an extremely delicate question
for Spain, and therefore his delegation was not in favour of in
cluding it in the text of the Guidelines.

15. Mr. CHATURVEDI (India) questioned whether the last
sentence of paragraph 36 was really useful; he wondered why the
adjectives "detailed" and "specific" had been used together.

16. Mr. TUVAYANOND (Thailand) said that his delegation
did not entirely rule out the possibility of taking up substantive
questions or even the question of the merits of the application at
the preparatory conference, in so far as agreement on those
questions could sometimes make it possible to accelerate the pro
cedure or lead to a settlement of a dispute even before the arbi
tral proceedings began; however, all parties had to be present.
Regarding renunciation of the right of appeal, he stressed that the
parties always had the option of appealing in exceptional cases of
ultra vires. Lastly, he felt that it would be useful to specify, at the
end of paragraph 36, that a decision might have to be modified as
a result of a "fundamental" change in circumstances.

17. Mr. ABASCAL ZAMORA (Mexico) said it was unrealistic
to maintain that preparatory conferences should focus solely on
form, because it was very difficult to determine where procedure
ended and where substance began. The solution would be to
delete paragraph 33 and to refer to the check-list, bearing in mind
that that list was not exhaustive. In any event, questions relating
to the substance or merits of a case should be handled very
carefully.

18. Mr. GOH (Singapore) said that he would prefer it if
section C included an indication that at a preparatory conference,
the parties should, specifically decide to renounce their right of
appeal. Arbitration was a choice made by the parties and they
should abide by it, particularly since recourse procedures before
courts involved expenses in addition to the already heavy costs of
arbitration.

19. The CHAIRMAN, replying to the representative of
Singapore, said that that was a delicate question because legal
systems varied in different countries. He suggested that the
Commission should take up paragraphs 37 to 39 and section A
(Rules governing arbitral procedure) of chapter III (Annotated
check-list of possible topics for a preparatory conference).

20. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said it was inconceivable that all the
aspects in the check-list could be properly considered at the same

stage and at the same conference. Items A (Rules governing
arbitral procedure), B (Jurisdiction and composition of arbitral
tribunal), J (Arrangements concerning written submissions), M
(Language of proceedings) and P (Place of arbitration), for
example, should be taken up at the very beginning of the pro
cedure, while items E (Undisputed facts or issues) and L
(Hearings) should be taken up at a much later stage. The various
questions included under item L could be taken up only at a pre
hearing conference in the strict sense of the term. In order to
guide inexperienced arbitrators, the Guidelines should contain
information, either in the introduction to chapter Ill, or in the
notes on each topic, or in both, concerning the stage at which the
different items on the check-list should be taken up.

21. Mr. HOLTZMANN (United States of America) said that he
supported the general comment made by the observer for the
International Council for Commercial Arbitration without being
as pessimistic. With regard to item A on the check-list, he felt that
that subject should not be included in the agenda of a preparatory
conference. His first objection was similar to that raised during
the consideration of paragraphs 16 and 17 regarding modification
of the arbitration rules agreed between the parties. The adoption
of arbitration rules at that stage would necessarily mean applying
some surgery to those rules, if only with respect to the modalities
of the constitution of the arbitral tribunal, since the latter would
have already been constituted. Moreover, where the parties had
not agreed on arbitration rules, it might be assumed that they had
done so on purpose, leaving it to the arbitral tribunal to establish
the rules of procedure within the framework of the procedural law
applicable to arbitration. It would also be difficult at that stage to
adopt the arbitration rules of a particular institution, mainly
because of the question of fees. Lastly, if it became clear that the
parties could not agree on a set of arbitration rules, it would be
very difficult for the arbitral tribunal to discontinue the dis
cussion, as the secretariat proposed in the last sentence of para
graph 2, and it would not do so, for fear of creating dissensions
between the parties or of appearing to be too authoritarian, unless
the breakdown was complete, which meant risking the loss of a
great deal of time.

22. Mr. OLIVENCIA (Spain), referring to paragraphs 37 to 39,
said that the Guidelines ought to recommend that the agenda
should be drawn up prior to the preparatory conference, that it
should be the subject of prior consultations between the parties
and that, except in special circumstances, the parties should
adhere strictly to the agenda during the preparatory conference.

23. With regard to paragraph 39, his delegation reserved the
right to speak on each of the topics covered in sections A to T
when those topics were considered. For the time being, he wished
to emphasize that the check-list of topics to be considered at the
preparatory conference could only be indicative: the topics would
depend on the specific circumstances of the case, and more
particularly on the phase of the proceedings in which the pre
paratory conference would be held. The Guidelines should clearly
indicate to the parties that the choice of topics to be considered
was subject to what was authorized by the applicable national law
or by the arbitration rules which they had agreed to follow.

24. Mr. TUVAYANOND (Thailand) said that he agreed with
the representative of Spain concerning the agenda. The agenda
should be prepared in consultation with the parties, and no topic
that was not on the agenda should be considered without the
consent of all interested parties, even under the heading "Other
matters".

25. Mr. ABASCAL ZAMORA (Mexico) proposed that the
designation of an authority responsible for appointing the arbitra
tors should be added to the check-list of topics in paragraph 39.
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Even though the arbitral tribunal might already have been consti
tuted at the time of the preparatory conference, it might become
necessary to replace an arbitrator, and it was preferable to have
decided beforehand how the replacement would be appointed.
The ~NCITRAL Arbitration Rules, which were widely used, also
provided that such an authority could make a decision where an
arbitrator withdrew and could be consulted on questions of costs.
The authority could therefore play a major role in ad hoc
arbitrations, particularly those carried out in accordance with the
UNCITRAL Arbitration Rules.

26. The section on the choice of rules governing the arbitral
procedure, on the other hand, did not appear to be indispensable.
~t was clear that where the parties had not agreed on such rules,
It would be for the arbitral tribunal to decide which rules to apply.
One argument, however, could be used to support the retention of
that section: the fact that the Guidelines were mainly intended for
parties and counsel who were unfamiliar with the issue that was
being arbitrated.

27. Mr. LEVY (Canada) said that he shared the views
expressed by the representative of the United States of America
concerning the risks of raising with the parties themselves the
question of the rules governing the arbitral proceedings. The
Guidelines should contain no reference to the rules of other
institutions.

28. Mr. CHATURVEDI (India) reminded the Commission that
his delegation had suggested previously that the term "preparatory
conference" should be replaced by "preparatory meeting".
Similarly, he wished to suggest that the word "agenda" should be
replaced by the word "topics".

29. In section A, the square brackets should be removed and
the entire text retained. On the question of fees for the use of
arbitration rules, which had been mentioned by the representative
of the United States of America, the matter did not arise in the
case of published rules, such as the UNCITRAL Arbitration
Rules, which could be freely utilized and amended. The only rule
which could be laid down was that the parties must be consulted
beforehand on the topics to be considered during the preparatory
conference. It should be for the arbitrators to make that decision.
Similarly, the topics which had not been included in the check-list
could not be excluded if the circumstances of the case required
that they should be considered, or if the parties or the arbitrators
wished to consider them. At the end of section A, paragraph 2, the
words "applicable procedural law" should be replaced by
"applicable procedural law and rules". Finally, his delegation did
not believe that the Guidelines should include the question of the
designation of an authority responsible for appointing arbitrators,
as the representative of Mexico had suggested.

The meeting was suspended at 11.40 a.m.
and resumed at 12.10 p.m.

30. Mr. CHOUKRI SBAI (Morocco) said that he fully
supported the views expressed by the representatives of Spain and
Thailand concerning paragraphs 37 and 38. The agenda should
be the object of preliminary consultations during which the
arbitrators would also have the right to express their point ofview
and would permit the parties to express their views, thereby
facilitating the arbitration process and saving time. Given the
flexibility of that approach, the last sentence of paragraph 38
could be deleted. If it was decided to retain the sentence,
however, then the phrase "if the arbitral tribunal considers it
appropriate" should be deleted. The parties must decide for
themselves which topics they wished to consider.

31. Mr. HUNTER (Observer for the International Council for
Commercial Arbitration) said that, for the reasons already given

by the representative of the United States of America, he was in
favour of deleting section A of the check-list.

32. Mr. LOBSIGER (Observer for Switzerland) said that,
while he understood the objections of the representative of the
United States of America concerning section A, he nevertheless
felt that the arbitrators should seek to determine whether the
parties were still unable at that stage to agree on a set of arbitra
tion rules. Consequently, section A should not be deleted in its
entirety. The comments of the representative of the United States
of America must, however, be taken into account.

3~. If there was no agreement on procedural rules, it might be
difficult to reach agreement on the other sections of the check-list,
particularly section F, concerning documentary evidence.

34. Mr. TUVAYANOND (Thailand) said that, in his country at
least, it was virtually inconceivable that an arbitration agreement
would not specify the applicable arbitration rules. If it did contain
such a gap, however, it was essential for the parties to agree on
the rules to be applied. That was why his delegation did not
favour deleting section A, which it would prefer to see amended
to indicate not that the arbitrators should try to determine whether
the parties wished to agree on a set of arbitration rules but that the
parties should agree on such rules.

35. Mr. AL-NASSER (Saudi Arabia) suggested that the
wording of paragraph 37 should be amended by adding to the end
of the second sentence the words "after consultation with the
parties to the arbitration on the topics to be included in the
agenda" and by deleting the last sentence. His delegation
supported the proposal by the representative of Morocco to delete
the phrase "if the arbitral tribunal considers it appropriate" in
paragraph 38. With regard to section A, he was inclined to think,
like the representative of the United States of America, that it
should be deleted. He would not object to its retention, however,
if the section contained a reference to general principles of law.

36. Mr. BONELL (Italy) said that section A should be retained,
subject to minor modification. Indeed, it was appropriate at the
preparatory conference stage to draw the attention of parties to the
fact that if they had not already done so, they would soon have
to identify, at the very least, the rules that would govern the
arbitral proceedings and to define various other rules of procedure
and substantive rules, and that failure to do so would result in
such decisions being taken by the arbitrators.

37. However, as the parties seemed still to be outside any
framework of institutional arbitration, it would be useless to select
a set of arbitration rules of an institutional arbitration mechanism.
Yet there were other rules, including the UNCITRAL Arbitration
Rules, which could be extremely useful at the current stage. In
that connection, paragraph 2 of section A should probably be
amended so as not to give the impression that the parties had to
engage in possibly lengthy discussions in order to agree on a set
of arbitration rules. The terminology should also be amended to
make it clear that regardless of the current situation, all existing
binding provisions would apply a~ usual, since the task at hand
was not the choosing of the lex arbitra but rather the defining of
rules similar to the UNCITRAL Arbitration Rules, for example.

38. Mr. OLIVENCIA (Spain) said that he, too, favoured
retaining section A for several reasons. Firstly, it was clear that
the section dealt with a hypothetical case in which the parties had
not agreed on arbitration rules. Therein lay the usefulness of the
Guidelines. It was unrealistic to think that the parties had
overlooked that aspect of arbitration; neglecting to spell out in the
arbitration agreement what set of arbitration rules would govern
the arbitral proceedings was not the result of an oversight.
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39. Secondly, the problem of the applicable law had yet to be
resolved, for even if the parties referred to a national law in their
arbitration clause or agreement, the national law might not require
the parties to mention any specific rules of procedure in the
arbitration clause or agreement. For instance, Spanish law only
required parties to agree in the arbitration agreement to submit
their disputes to one or more arbitrators and to enforce whatever
arbitral award was decided. It stopped short of providing for
procedures. However, the parties were well advised to plan the
arbitral proceedings from the outset and to settle in particular such
issues as deadlines and the order in which memorandums and
counter-memorandums would be filed, and so forth, in the
absence of arbitration rules even though they had strictly adhered
to the provisions of the arbitration clause or agreement requiring
them to specify the applicable law.

40. Mr. GRIFFITH (Observer for Australia), referring to
paragraph 39, said that there was a contradiction between the idea
in the second sentence that the check-list was intended to be com
plete and the comment in the penultimate sentence that the list
was not exhaustive. He nevertheless hoped that that would not
prevent the Commission from considering the merits of any
additions to the check-list that he might propose.

41. If the suggestion of the observer for the International
Council for Commercial Arbitration to retain section A was
accepted, it must be clearly stated either in a chapeau that would
be part of paragraph 38 or paragraph 39 or, preferably, in a
separate paragraph, that matters included in the check-list were
for illustrative purposes only and not mandatory.

42. Mr. CHOUKRI SBAI (Morocco) agreed with the represen
tatives of Saudi Arabia and the United States of America and
noted that the primary function of the arbitral tribunal was to
review arbitration agreements before turning to the settlement of
disputes. It must determine the scope of its powers concerning
procedural matters, the law applicable to disputes, and so forth.

43. Section A should be retained because it provided for an
exceptional situation in which the parties had forgotten to spell
out the procedure to be followed during arbitration, thus giving
rise to various problems, since each arbitral tribunal tended to
adopt its own approach to a specific case. For example, if the
parties did not make any express provisions on the matter, certain
arbitral tribunals applied the law of the host country while others
applied the law of the chief arbitrator.

44. As far as the applicable law was concerned, some arbitra
tion rules stipulated that disputes would be settled in accordance
with the arbitration agreement concluded by the two parties and
with the provisions of the law specifically or implicitly selected
by them. However, there might well be cases in which the parties,
when concluding the arbitration agreement, were unable to agree
on the procedure to be followed, the substantive nature of the
dispute, etc. In such cases, they could hold consultations in order
to agree on methodology, in other words, to select the applicable
law or request a body to settle the dispute in accordance with the

principles of justice, or else to agree on a settlement. That was
why section A should be retained.

45. Mr. LOBSIGER (Observer for Switzerland) agreed that in
certain cases, despite the existence of a legitimate arbitration
agreement, the parties were unable to agree on the rules governing
the arbitral proceedings. Sometimes the choice of the parties was
not clearly expressed, while in other instances the validity of the
choice of the parties could not be challenged. Under those circum
stances, a preparatory conference ought to be able to settle the
question of whether the selection of the parties was valid and
possibly other questions as well; sufficient time should be set
aside for that purpose. Accordingly, the first part of the first
sentence under section A, which read "If the parties have not
agreed on arbitration rules", should be retained.

46. Mr. HOLTZMANN (United States of America) said that
adopting a set of rules was easier to talk about than to do. He
would hesitate to recommend to the parties to a dispute that they
should adopt the UNCITRAL Arbitration Rules during the prepa
ratory conference in the event that they had not concluded an
arbitration agreement because of the enormous difficulties inhe
rent in extracting from those Rules the only provisions likely to
be applicable at that stage.

Chapter Ill, section B

47. Mr. ZHANG Qikun (China) said that preparatory con
ferences afforded an opportunity to ask the parties whether they
had divergent views regarding the jurisdiction and composition of
the arbitral tribunal. Even when such conferences were not neces
sary, the arbitrators were supposed to inquire whether the parties,
especially the defending parties, had any objections as to the juris
diction or composition of the tribunal.

48. It should also be established as quickly as possible that
there were no challenges to the jurisdiction and composition of
the tribunal in order to prevent either party from raising such
issues later as a ploy to delay the enforcement of the arbitral
award.

49. Therefore, his delegation proposed deleting the square
brackets in section B and considering the jurisdiction and com
position of the arbitral tribunal as issues that had to be included
in the agenda of the preparatory conference.

50. Mr. TUVAYANOND (Thailand) said that while he agreed
with the representative of China that section B was useful, he
would prefer to speak of the "mandate" rather than the "juris
diction" of the tribunal because the questions of the applicable
substantive law and whether or not the arbitral tribunal would be
empowered to invoke equity, all of which were linked more to the
tribunal's mandate rather than to its jurisdiction, had yet to be
settled. Nevertheless, section B was necessary because it allowed
either party to call attention, for example, to any irregularities it
believed had occurred in the selection of arbitrators.

The meeting rose at 1.05 p.m.
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Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.10 p.m.
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ELECTION OF OFFICERS (continued)

1. The CHAIRMAN announced that Mr. Choukri Sbai
(Morocco), Mr. Abascal Zamora (Mexico) and Mr. Glatz
(Hungary) had been elected Vice-Chairmen of the Commission,
representing the African, Latin American and Eastern European
States respectively.

NEW INTERNATIONAL ECONOMIC ORDER: PROCURE
MENT (continued) (NCN.9/392; NCN.9/XXVIIICRP.2 and
Add.1-3)

UNCITRAL Model Law on Procurement of Goods and
Construction and Guide to Enactment of that Law (continued)

Procurement of services (continued)

2. The CHAIRMAN submitted to the Commission for adoption
the text of the UNCITRAL Model Law on Procurement of Goods,
Construction and Services as amended by the drafting group on
the basis of suggestions put forward during the deliberations (N
CN.9IXXVIIICRP.2 and Add.I-3).

AlCN.9/XXVlI/CRP.2

Preamble and chapter I

3. The CHAIRMAN explained that the text of the preamble and
articles 1 to 5, 7 to 13 and 15 as contained in document NCN.9/
392 had not been amended. Article 6 contained some changes and
articles 11 bis and 11 ter would be renumbered once the Com
mission had adopted the text in full. Article 14 had been slightly
modified in order to bring it into conformity with what the scope
of the Model Law would be after procurement of services was
incorporated.

4. Mr. CHATURVEDI (India) noted that the reference to
subparagraph (f) of article 41 ter had been omitted from article 7,
paragraph 3 (b)(ii).

5. Mr. LEVY (Canada) recalled that the Commission had
agreed that the question was not one of substance but rather of
editing, as the same text was contained in subparagraph (a)(iii) of
that same paragraph.

6. Mr. WALLACE (United States of America) observed that,
according to the draft report, the question had been referred to the
drafting group.

7. Mr. CHATURVEDI (India) insisted that there had been no
reason to delete that text.

8. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to adopt the preamble
and chapter I.

9. It was so decided.

Chapter II

10. Mr. GRIFFITH (Observer for Australia) said that, in his
view, the footnote which had been added following the con
sideration of article 16 appeared to undermine the principle that

the text which now covered services should in no way affect the
application of the original text on procurement of goods and
construction. It might even dissuade States from adopting the
whole menu of options available for the procurement of services.
As a compromise solution, he suggested deleting the first two
sentences of the footnote and simply stating: "States may choose
not to incorporate all of those methods into their national
legislation". A reference should then be made to the relevant
paragraphs of the Guide to Enactment. He hoped that a special
paragraph would be added to the Guide on procurement of goods
and construction, indicating that chapter III bis could also be used
in the case of services.

11. Ms. VERRALL (United Kingdom) expressed support for
including a footnote on article 16 in order to stress that States
were not obligated to promulgate the whole menu. In no case
should the text already adopted be affected or amended. Any
remaining doubts should be dispelled by deleting the first two
sentences and perhaps even the entire footnote. If that was done,
perhaps a simple, direct footnote could be included, referring
promulgating States to those paragraphs of the Guide which dealt
with the question in greater detail.

12. Mr. WALLACE (United States of America) said that it
would be a shame to delete the footnote, which was the fruit of
painstaking deliberations. If the text of the Model Law was
moved to the Guide, the Commission would never see the final
text, which was not a satisfactory method. He therefore requested
that, at least on that question, the Commission should have before
it those paragraphs of the Guide which contained the text that had
been deleted from the cover page of the Model Law.

13. Mr. LEVY (Canada) said that he had suggested including
the footnote in order to clarify a question of concern to a number
of delegations. From the outset, Canada had pointed out that the
text of the Model Law offered a wide range of options and that
States were not obligated to incorporate all of them. In any case,
the footnote was not part of the Law and so had no legal value.
He therefore agreed to its deletion, despite the fact that it provided
a useful explanation for the parties, who would surely not read the
Guide immediately. If the footnote was included, he would wish
to retain the last two sentences of the current footnote and add:
"States may choose not to incorporate all of those methods into
their national legislation. On this question, see paragraphs_
to of the Guide to Enactment".

14. Mr. CHATURVEDI (India) said he felt that a footnote
should simply convey the idea, which had been accepted by the
Commission, that States were not obligated to incorporate all the
methods of procurement set out in the Model Law into their
national legislation. The last sentence of the footnote on the cover
page of document NCN.9/XXVIIICRP.2/Add.3 would also have
to be deleted, for no reference whatsoever should be made to the
Guide to Enactment, which was a separate document.

15. Mr. TUVAYANOND (Thailand) said that the footnote
agreed to by the Commission should be retained in order to
suggest to Governments that they did not need to incorporate all
methods of procurement into their national legislation. Each State
should choose those methods best suited to its specific situation.
If the wording could be changed to reflect that, there would be no
problem in leaving the text as it was.
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16. Mr. LOBSIGER (Observer for Switzerland) expressed a
preference for retaining the footnote, whose formulation by the
drafting group was adequate. It would also be useful to the reader
of the text.

17. Mr. MELAIN (France) said that he was in favour of
retaining the footnote, if only for purposes of information, and
that it should explain why States were given the option of not
incorporating all methods of procurement, rather than simply
referring to the Guide. He suggested deleting the first two
sentences and retaining the last two so that it would be clear that
States could choose not to incorporate all methods.

18. Mr. WALLACE (United States of America) agreed with
the representative of France that the penultimate sentence of the
footnote should state exactly why States were being advised that
they could choose not to incorporate all methods of procurement
in their national legislation.

19. Mr. TUVAYANOND (Thailand) said that the footnote
should be retained so that the text of the Model Law itself would
include a clear reference to the Commission's intention. It was not
sufficient to refer to the Guide, which was a separate document
and might not be accessible to everyone who read the Model Law.

20. Mr. GRIFFITH (Observer for Australia) agreed with the
representative of Thailand, adding that, during the current session,
the Commission ought to consider the part of the Guide that dealt
with the question under discussion.

21. The CHAIRMAN said that the secretariat would make
every effort to circulate the relevant portion of the Guide in the
days that followed.

22. Mr. CHATURVEDI (India) said that a reference to the
Guide should not be included since the Commission had not
reviewed it.

23. The CHAIRMAN said that if he heard no objection. he
would take it that the Commission wished to retain the reference
to the Guide, provided that the text of the relevant part of that
document was distributed before the end of the current session.

24. It was so decided.

25. The CHAIRMAN said that articles 17 to 20, which had
been expanded to include services, presented no great problems.
The same was true of chapterUI, "Tendering proceedings" (arts.
21 to 35), and chapter IV, "Procedures for procurement methods
other than tendering" (arts. 36 to 41), although those paragraphs
might have to be renumbered when the Commission took up the
inclusion of the additional chapter it had already agreed on. If he
heard no objection, he would take it that the Commission wished
to adopt the first report of the drafting group (NCN.9fXXVII/
CRP.2).

26. It was so decided.

A/CN.9IXXVll/CRP.2/Add.1

27. Mr. TUVAYANOND (Thailand) said that, without preju
dice to the adoption of the report contained in document NCN.9/
XXVIIICRP.2, the title of the Model Law, which referred to "pro
curement of goods, construction and services", should perhaps be
changed as there was already an almost identical model law on
procurement of goods and construction, which might give rise to
the belief that a State could incorporate the latter into its national
legislation without taking the former into account. He suggested
that the draft Model Law before the Commission should be
limited to the procurement of services, which would make it clear

that the first model law applied to the procurement of goods and
construction. That procedure was similar to the one adopted with
respect to the law of treaties, in which treaties between States and
treaties between international organizations or between interna
tional organizations and States were dealt with in separate con
ventions. There, too, the texts were very similar, although not
identical.

28. Mr. WALLACE (United States of America) said that that
suggestion might be taken up in the text of the footnote and
pointed out that the adoption of document NCN.9IXXVII/CRP.2
did not mean that the title of chapter IV had also been adopted.

29. The CHAIRMAN agreed with the representative of the
United States of America that the new title of chapter IV should
be considered separately.

30. Mr. GOH (Singapore), supported by Mr. LEVY (Canada),
said that in order to avoid the possible confusion poirited out by
the representative of Thailand, reference should be made to the
year of adoption of the Model Law. Its title would then become
"UNCITRAL Model Law on Procurement of Goods, Construction
and Services, 1994".

31. Mr. HERRMANN (Secretary of the Commission) pointed
out that if the year of adoption was included in the title of the
Model Law it might be thought that it replaced the UNCITRAL
Model Law on Procurement of Goods and Construction of 1993.

32. Mr. GOH (Singapore) suggested that reference should be
made to the year of adoption; in order to solve the problem raised
by the Secretary, it should be explained in the footnote on the first
page of document NCN.9IXXVII/CRP.2/Add.1 that the new
Model Law did not replace the Model Law of 1993.

33. Mr. CHATURVEDI (India) said that the Secretary of the
Commission was right. In any case, however, whenever the
Model Law was referred to, the year of its adoption would be
included, whether or not it appeared in the title. He proposed that
a new sentence should be added before the last sentence of the
footnote, to read: "The Model Law on Procurement of Goods,
Construction and Services of 1994 does not amend that of 1993."
He also wondered whether the note should not read "adopted by
the General Assembly" rather than "adopted by the Commission".

34. Mr. LEVY (Canada) agreed with the representative of
India with respect to the title but suggested that the last part of the
proposed sentence should read "but is not intended to supersede
it".

35. Mr. HERRMANN (Secretary of the Commission) said that
the footnote should not refer to adoption of the Model Law by the
General Assembly, as the Assembly did not usually adopt texts
prepared by the Commission but simply congratulated it on
completing its preparation of a text and, in the case of a draft
convention, recommended that a plenipotentiary conference
should be convened to sign it or, in the case of a model law,
recommended its adoption by Member States.

36. Mr. WALLACE (United States of America) said that it
would be better to delete the words "which has now been ex
panded to include procurement of services" in the second sen
tence of the footnote and add a new sentence reading "This Model
Law on Procurement of ... adds provisions on the procurement of
services." That wording would also avoid the problem raised by
the Secretary of the Commission.

37. Mr. LEVY (Canada) said it should be explicitly stated·
in the footnote that the new Model Law did not replace that of
1993.
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38. Mr. CHATURVEDI (India) said that he could accept either
the United States or the Canadian proposal provided that the
phrase "but does not amend the UNCITRAL Model Law on
Procurement of Goods and Construction for those States which
wish to adopt it" was added to either wording.

39. Mr. AL-NASSER (Saudi Arabia) proposed that the title
should read "Model Law adopted by UNCITRAL after inclusion
of the procurement of services in the UNCITRAL Model Law on
Procurement of Goods and Construction pursuant to a decision
taken by the Commission at its twenty-sixth session."

40. The CHAIRMAN said that if he heard no objections he
would take it that the Commission wished to refer the drafting of
the footnote to the drafting group.

41. It was so decided.

Article 11 (i) ter

42. The CHAIRMAN said that if he heard no objections he
would take it that the Commission wished to adopt article 11 (i)
ter.

43. It was so decided.

Chapter III bis, article 41 bis

44. Mr. WALLACE (United States of America), referring to
paragraph 3 of article 41 his, said that it would be useful to
explain briefly in the Guide what was meant by direct solicitation,
as the Commission had not considered that question. Moreover,
the article did not specify that suppliers or contractors were to be
excluded when the method of direct solicitation or notice was
used or what the procuring entity should do if the services were
offered by suppliers or contractors which had been informed of
the solicitation or notice but had not responded to it. It might be
useful for the Guide to include some direction for that case.

45. Mr. SHl Zhaoyu (China) said that the title of chapter III his
still did not state clearly the purpose of the articles contained in
it, as it suggested that there was one standard method of procure
ment and that another special method was adopted when the first
could not be applied, instead of making it clear that the method
indicated in the chapter was to be given preference.

46. Mr. CHATURVEDI (India) agreed that the Guide should
explain what was meant by "direct solicitation of proposals".

47. Mr. TUVAYANOND (Thailand) said that it appeared from
the title that chapter III his referred to a special method for
procurement of services which was used only in special circum
stances while the usual method would be tendering.

Article 41 ter

48. Mr. WALLACE (United States of America) said that
article 41 ter, subparagrap (1), only referred to article 41 sexies,
paragraph l(a), whereas it ought to say whether the method chosen
was that of the lowest price, set out in article 41 sexies his,
paragraph 2(a), or that of the best proposal in terms of criteria
other than price, set out in article 41 sexies bis, paragraph 2(b).

Article 41 quater

49. Mr. CHATURVEDI (India) proposed that the words "of
local people" should be added after the words "the development
of managerial, scientific and operational skills" in paragraph 1(d).

50. Mr. LEVY (Canada) said that the word "local" was con
fusing as it was unclear whether it referred to a city, a county, a
state or a country.

51. Mr. CHATURVEDI (India) said that if the expression
"local people" posed a problem, the expression "local experts"
could be used.

52. The CHAIRMAN pointed out that it was not for the
Commission to introduce substantive changes to the Model Law.
If he heard no objections, he would take it that the Commission
wished to adopt the second report of the drafting group (AlCN.9/
XXVIUCRP.2/Add. 1).

53. It was so decided.

NCN.9IXXVIl/CRP.2/Add.2

Article 41 sexies

54. Mr. CHATURVEDI (India) said that in paragraph (3) the
word "external" had been added before the word "experts"; that
constituted a modification of the text initially approved.

55. The CHAIRMAN explained that the drafting group had
agreed to include the word "external" to solve the problems that
the text posed for the World Bank.

56. Mr. WALLACE (United States of America) said that, for
the World Bank, the independence of the experts had to do with
the contracting process, not with whether they were citizens of
another country. The drafting group should bear that in mind.

Article 41 sexies ter

57. Mr. WALLACE (United States of America) noted that it
was stated in the fourth line of paragraph 1 that the proposals had
to be "acceptable"; he did not recall the Commission having
agreed to that term. Other articles contained references to a "mini
mum level", an expression which seemed much more useful.

58. Mr. LEVY (Canada) said he had proposed the word
"acceptable" thinking that it had more positive connotations than
the expression "which have not been rejected". Also, the
expression "minimum level" referred to the proposals, not to
those who formulated them. Even if a proposal attained a given
level, it was possible to have no confidence in the person who had
made it.

59. Mr. WALLACE (United States of America) said that,
according to article 41 sexies his, paragraph 1, the procuring entity
would establish a minimum level with respect to quality and
technical aspects. According to article 41 sexies quater, sub
paragraph (a), the procuring entity would establish a minimum
level in accordance with article 41 sexies his, paragraph 1. In
other words, the minimum level referred to quality and technical
aspects. Therefore, if that concept was valid for article 41 sexies
bis, it would also be valid for article 41 sexies quater and arti
cle 41 sexies ter. If that expression was used in all those articles,
the text would be coherent.

The meeting Was suspended at 5.10 p.m.
and resumed at 5.40 p.m.

60. The CHAIRMAN, referring to the problem which had
arisen because of the replacement in the text prepared by the
drafting group of the term "threshold" by the expression
"minimum level", said that some delegations had thought that the
level to be fixed would be too low. He did not share that view,
since in his opinion the minimum level would be established by
the procuring entity. The problem had been resolved to a certain
extent by the provision establishing the conditions to be met by
proposals submitted to the procuring entity.

61. Mr. GRIFFlTH (Observer for Australia), supported by
Mr. CHATURVEDI (India), pointed out that if there were
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currently difficulties in reconciling different positions, it would be
best to leave the text as it was.

62. Mr. WALLACE (United States of America) said that,
although he could accept Australia's suggestion, he had been
referring to article 41 sexies ter, paragraph I, which meant that
the question was a substantive one. He suggested getting around
the problem by rewording the paragraph to which he had referred
to read "The procuring entity shall engage in negotiations with
suppliers or contractors that have submitted proposals which
attain a minimum level with respect to quality and technical
aspects."

63. Mr. LEVY (Canada) said that the wording proposed by the
representative of the United States of America entailed a substan
tive question, since the threshold concept was being introduced
into a provision in which it had not been present. If there was any
disagreement, it would be best to keep to the text contained in
document AlCN.9IXXVIIICRP.2/Add.2, which was the one pre
pared by the drafting group.

64. Mr. CHATURVEDI (India) supported the suggestion made
by the representative of the United States of America, which he
considered logical since article 41 sexies bis, paragraph 1, already
contained the expression "minimum level".

65. Mr. GOH (Singapore) also supported the United States
proposal and recalled that, originally, the concept of a threshold
with respect to quality and technical aspects had been used in
article 41 sexies.

66. Mr. BONELL (Italy) also thought that the question was a
substantive one. The history of article 41 sexies ter, paragraph 1,
indicated that the draft had originally referred to proposals which
had not been rejected. That situation was different from the one
in article 41 sexies bis and sexies quater, which expressly recog
nized that a minimum level must be established. That was why it
was subsequently stated that, having chosen the procedure, the
procuring entity must establish that minimum level, but that did
not appear in article 41 sexies ter. Thus, if the present wording
was changed, it would be necessary to restructure the whole
paragraph and make it consistent with the other procedure.

67. Mr. TUVAYANOND (Thailand) said the text should refer
to the proposals which had not been rejected, since it would be
meaningless to open negotiations on proposals which had already
been rejected.

68. The CHAIRMAN suggested retaining the original text of
document AlCN.9IXXVIIICRP.21Add.2 and including an article
entitling the procuring entity to determine the characteristics of
the proposals that merited consideration.

69. Mr. WALLACE (United States of America) said that the
choice between referring to a minimum level and referring to
acceptable proposals or to those which had not been rejected was
a substantive question which his delegation had been right to
bring up. He also pointed out that the word "threshold", which
had been used initially, stated the concept they were trying to
express more precisely.

The meeting rose at 6.05 p.m.

Summary record of the S36th meeting

Friday, 10 June 1994, at 10 a.m.

Chairman: MR. MORAN (Spain)

The meeting was called to order at 10.15 a.m.

NEW INTERNATIONAL ECONOMIC ORDER: PROCURE
MENT (continued) (AlCN.9IXXVIIICRP.2 and Add.I-3)

1. The CHAIRMAN invited the members of the Commission to
continue with the adoption of the report of the drafting group and
to inform him whether they agreed to the proposal to replace the
expression "minimum level" in articles 41 sexies bis and 41 sexies
quater (AlCN.9IXXVIIICRP.21Add.2) with the word "threshold".

2. Mr. JAMES (United Kingdom) said that his delegation was
ready to accept that proposal and, with the exception of that modi
fication, was in favour of retaining articles 41 sexies bis, 41 sexies
ter and 41 sexies quater as contained in document AlCN.9IXXVIII
CRP.2/Add.2.

3. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt document AI
CN.9IXXVIIICRP.2/Add.2, the only modification being the re
placement of the words "minimum level" by "threshold".

4. Mr. HERRMANN (Secretary of the Commission) suggested
replacing the title of chapter III bis as contained in document AI
CN.9IXXVIIICRP.21Add.1 ("Special method for procurement of
services") with "Principal method for procurement of services".
That change would make it clearer that what was meant by "pro
cedures for alternative methods of procurement" (chap. IV) was

methods other than the principal method, i.e., in the procurement
of goods and construction, alternatives to tendering (chap. Ill) and,
in the procurement of services, alternatives to the method referred
to in chapter III bis.

5. Mr. JAMES (United Kingdom), Mr. LEVY (Canada), Mr.
CHATURVEDI (India), Mr. GRIFFITH (Observer for Australia),
Mr. GOH (Singapore) and Mr. SRI Zhaoyu (China) supported the
Secretary's proposal.

6. The CHAIRMAN invited the Commission to turn to docu
ment AlCN.9IXXVIIICRP.2/Add.3, which contained a footnote
concerning article 16, on methods of procurement, and chapter V,
which dealt with review.

7. Mr. LEVY (Canada) said that his delegation fully endorsed
the document. He wished to know whether, in the version of the
Model Law that would appear in the Commission's report, arti
cles would be renumbered in order to avoid the use of bis, ter,
quater, quinquies and so forth.

8. Mr. HERRMANN (Secretary of the Commission) said that
that would be the case. He also wished to inform delegations that
the final version which would appear in the Commission's report
would be an edited version for all six languages. In the future,
then, they should therefore refer to that version and not to the
texts that would be distributed to them at the end of the session.
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9. Mr. CHATURVEDI (India) noted that his delegation had
expressed reservations on a number of clauses during the debate
on chapter V. He hoped that they would be reflected in the report.
Since the Guide to Enactment of the UNClTRAL Model Law on
Procurement of Goods, Construction and Services was not ready
for publication, he wished to know whether a footnote referring to
that fact could be inserted.

10. Mr. GRIFFITH (Observer for Australia) asked whether, in
the final version, chapter III bis would be retained, so that the
numbering of the other chapters would correspond to the chapters
of the Model Law on Procurement of Goods and Construction, or
whether the chapters would be renumbered beginning with
chapter Ill. He would favour the second option.

11. The CHAIRMAN replied that it would be preferable to
renumber the chapters. If there were no other remarks, he would
take it that the Commission wished to adopt document AlCN.9/
XXVIIICRP.2/Add.3.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFf
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (AlCN.9/396/Add.1)

Chapter 1Il, section B (continued)

12. Mr. HOLTZMANN (United States of America), referring
to section B of the annotated check-list (AlCN.9/396/Add.l,
chap. III), said that, while it was important that any objections as
to the jurisdiction or composition of the arbitral tribunal should be
raised as soon as possible, before the proceedings had gone too
far, it would not be advisable to raise those two matters at a pre
paratory conference for several reasons, of which the most impor
tant was incompatibility with the UNCITRAL Arbitration Rules
and the UNCITRAL Model Law on International Commercial
Arbitration.

13. With regard to objections to the composition of the arbitral
tribunal, both the Regulations and the Model Law specified that
any party that wished to challenge an arbitrator must do so within
15 days after becoming aware of any grounds for challenge. If the
party had been aware of the grounds prior to the preparatory
conference, it could not then wait until the conference to act
unless that took place within the 15 days, which would be purely
coincidental. On the other hand, a party which at the preparatory
conference waived its right to make a challenge and which sub
sequently discovered grounds for challenge should not be de
prived of its right to take advantage of the IS-day period provided
for in the Arbitration Rules and the Model Law, or of any other
period of time provided for under other rules or national law.

14. With regard to objections as to the jurisdiction of the arbi
tral tribunal, under the UNCITRAL Arbitration Rules the delivery
to the respondent of a simple notice of arbitration sufficed for the
arbitral proceedings to be deemed to have commenced, and the
statement of claim could be delivered to the respondent within a
period of time-several weeks or even several months-deter
mined by the arbitral tribunal, which also determines the period of
time within which the respondent must deliver his statement of
defence. In practice, however, those time periods were often
determined in consultation with the parties during the preparatory
conference. It would therefore be entirely inappropriate to ask
whether a party had an objection as to the jurisdiction of the
arbitral tribunal even before that party was in possession of the
statement of claim itself and the complete file. Moreover,
under the Arbitration Rules and the Model Law, a plea that the
arbitral tribunal did not have jurisdiction must be raised not later
than in the statement of defence. To ask the parties at the prepara
tory conference whether they had any objection as to jurisdic
tion would thus be tantamount not only to asking them to take

a decision before they had all the necessary information, but
also to shortening the time-limits for arbitration established by
UNCITRAL itself.

15. Mr. BONELL (Italy) said that he fully endorsed the re
marks by the representative of the United States of America. Like
the representative of Thailand, he believed that the question of the
tribunal's jurisdiction should not be taken up in the context under
discussion, and he recalled that article 16, paragraph 2, of the
Model Law provided that "a plea that the arbitral tribunal is ex
ceeding the scope of its authority shall be raised as soon as the
matter alleged to be beyond the scope of its authority is raised
during the arbitral proceedings". The matter therefore could be
raised either early in the proceedings or later on, depending on the
particulars of the case. The role that preparatory conferences
could play must not be overestimated. They were definitely not
the appropriate forum for a discussion of the applicable law or of
the value of arbitration ex aequo et bono.

16. Mr. ABASCAL ZAMORA (Mexico) said that he agreed
with the arguments advanced by the representative of Italy; the
check-list should cover situations in which a party challenged the
jurisdiction of an arbitrator and requested that he should decline
to hear the case. A party might introduce such a challenge when
preparing its defence, which was why the question should be
included in the check-list of topics for discussion. The decision to
do so should be left to the parties and not to the members of the
arbitral tribunal, even in consultation with the parties, in order to
prevent a counter-claim.

17. Mr. CHATURVEDI (India) agreed that the question of
jurisdiction should not be included in the check-list. The parties,
and not the arbitrators, should raise the question, and they could
do so at any point in the proceedings.

18. Mr. TUVAYANOND (Thailand) said that under articles 12
and 13 of the Model Law, the parties were free to challenge the
composition of the arbitral tribunal at any time, and not only
during a period of IS days. The 15-day period began only once
the grounds for challenge were known. Once the parties were
aware of those reasons, whether at the time of the tribunal's con
stitution of the tribunal or in the course of the arbitral proceed
ings, they were free to raise objections. There was no reason to
deny them the opportunity to do so during a preparatory con
ference. Although the Guidelines stipulated that any problems
arising in that regard should be addressed early in the proceed
ings, the question of the tribunal's "mandate" required clarifica
tion. A preparatory conference provided an opportunity to raise
objections to an interpretation that supposedly ran counter to the
arbitrators' mandate as understood by the parties. The concept of
jurisdiction was only vaguely dealt with in the Guidelines. The
jurisdiction of the arbitral tribunal should be clearly spelt out in
the arbitration agreement. The matter should not be dealt with in
the part of the text under discussion.

19. Mr. HERRMANN (Secretary of the Commission) said that
the distinction drawn by the representative of Thailand between
"mandate" and "jurisdiction" was more a matter of terminology
than of substance. Under the UNCITRAL Model Law and Arbi
tration Rules, the jurisdiction of the arbitrators to settle the dispute
derived directly from the arbitration agreement. The arbitration
agreement must apply to the dispute before the tribunal and that
explained how the "mandate", which was covered by the notion
of "competence", came into play. The objective of section B, in
his view, was simply to determine whether the arbitrators were in
fact arbitrators and not merely three persons who were not in
volved in the dispute, i.e. whether the arbitrators had been selected
by the parties to settle the dispute. A second aspect of the notion
of "mandate" had been alluded to by the representative of Italy
when he had quoted article 16, paragraph 2, of the Model Law. If
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at a later stage in the proceedings a party believed that a matter
raised during the discussion fell outside the scope of the arbitra
tion agreement and that the tribunal therefore lacked jurisdiction,
or was not mandated, to rule on the matter, it would be perfectly
normal for that party to challenge the jurisdiction of the arbitra
tors. In general, however, such situations arose only very late in
proceedings and there was therefore no need to deal with them at
preparatory conferences. A number of speakers, including the
representative of Thailand, had stated that the parties should not
be prevented from taking up certain topics during preparatory
conferences. However, those were topics which the arbitral tribu
nal might automatically raise, and it was inconceivable that the
tribunal would challenge its own jurisdiction. Accordingly, he
believed that, while it was not necessary to include the topic in
the agenda, that did not prevent the parties from raising it. To
prohibit a topic from being raised on the grounds that it was not
on the agenda seemed an excessively formal approach.

20. The notion of an objection to the composition of the arbi
tral tribunal had nothing to do with the concept of challenge
proceedings. Section B was concerned with the method of ap
pointing the arbitrator and definitely not with the arbitrator's
impartiality or jurisdiction. The objective was to determine
whether the arbitrator had in fact been designated by the compe
tent authority and whether all the formal requirements had been
met. The intent definitely was not to take up matters dealt with
in articles 12 to 14 of the Model Law.

21. Mr. TUVAYANOND (Thailand) said that the mandate-<>r
jUrisdiction-<>f the arbitral tribunal normally was set out in the
arbitration agreement. It was difficult to understand why a party
would oppose a provision it had itself accepted. It would, of
course, be useful to raise any issue that might arise with respect to
the jurisdiction or mandate of the arbitral tribunal, but only for
purposes of clarification and not by way of objection. To authorize
one party to raise an issue that was not included in the agenda was
unfair to the party that, caught unawares, would be obliged to
improvise while the other would have had time to prepare its case.
In the case of the appointment of the arbitrators, while an objec
tion could be raised if irregularities had occurred, it was also
possible to challenge the arbitrators themselves at any time after
their appointment, provided that no more than 15 days had passed
since the grounds for the objection had become known.

22. Mr. CHOUKRI SBAI (Morocco) said that arbitration rules
customarily dealt with the concept of mandate or jurisdiction and
with the means for determining the composition of the arbitral
tribunal. The arbitration agreement defined that mandate. Section
B should be drafted in more neutral language, indicating, for
example, that a party might have good reasons to raise the issue
of the tribunal's composition if it had doubts or objections in that
regard. It was important to avoid making a value judgement by
stating that an objection was likely to cause delays or cast doubt
on the tribunal's jurisdiction.

23. Mr. HERRMANN (Secretary of the Commission) said that
delegations appeared to be labouring under a misapprehension
which was the result of poor drafting. The first sentence under
"Remarks" in section B ("... may not always be desirable")
applied to the arbitral tribunal. It definitely did not apply to the
behaviour of either party, about whom no value judgement was
made. The section was simply intended to draw attention to the
advantages or disadvantages of a particular method, as had been
done throughout the Guidelines.

24. Mr. GOH (Singapore) agreed with the representative of the
United States of America: the question of objections should not
be included in the annotated check-list. Arbitration began when
the parties designated the arbitrators. By the time a preparatory
conference was convened the proceedings had already been under

way for some time, and any objection as to the jurisdiction of an
arbitrator should already have been raised.

25. Mr. GRIFFITH (Observer for Australia) said that he, too,
believed it would be best to delete section B or to use much less
precise language-indicating, for example, that the tribunal
should inquire whether both parties accepted its composition.
Arbitration Rules included procedures for challenging the Tribu
nal's composition and the parties should not be encouraged to
raise objections in that regard.

26. Mr. JONKMAN (Observer for the Permanent Court of
Arbitration) said that the framework of the discussion should be
clarified. If the Commission was dealing with guidelines whose
purpose was to offer suggestions to the parties so that they could
plan the arbitration as efficiently as possible, then it really would
be best not to include the matter in the agenda or deal with it at
all in the document. However, if what was intended was a simple
memorandum, a list of questions that might eventually arise, then
it might be useful to retain that matter.

27. Mr. HERRMANN (Secretary of the Commission) said that
it was his understanding that the purpose of the check-list was not
to present a neutral list of all situations that might arise but rather
to indicate the advantages and disadvantages of a given course of
action and the risks it might entail. In that sense, the annotations
it contained were guidelines.

28. Mr. HOLTZMANN (United States of America) said that
the distinction between "mandate" and '1urisdiction" was artifi
cial. In one possible scenario, for example, if the arbitration
clause stipulated that an arbitral tribunal must settle the dispute on
the basis of the domestic law of a particular country, any attempt
to invoke the law of another country would be considered to be
outside its "mandate". However, it might just as easily be asserted
that it was outside the tribunal's jurisdiction to rule on the basis
of the law of another country.

29. The notion of objections to the composition of the arbitral
tribunal had not been intended to cover the notion of challenge.
The problem could be resolved by not using the word "composi
tion" or by clarifying its meaning. Clearly, if an arbitral tribunal
was improperly constituted, Le. if the persons serving as arbitra
tors had not been so designated in the arbitration agreement, then
the question of the tribunal's jurisdiction arose. However, objec
tions as to jurisdiction would be more appropriately considered
under section D of the check-list, on defining issues and order of
deciding them, rather than under section B. Lastly, the fact that a
matter was not raised at the exact moment envisaged in the
Guidelines should not prevent it from being raised at some other
time pursuant to the arbitration rules or the applicable law. The
point was to protect the parties from their own mistakes and to
prevent disputes as to the jurisdiction or composition of the tribu
nal from arising at a later stage.

30. Mr. HERRMANN (Secretary of the Commission) said that
his point had not been whether the fact that a party had not raised
an objection at a preparatory conference would prevent him from
doing so at a later stage, but simply whether a party would be
prevented at a preparatory conference from raising a matter which
was not on the agenda of the conference.

The meeting was suspended at 11.45 a.m.
and resumed at 12.15 p.m.

31. Mr. DUCHEK (Austria) said that it would be best to delete
section B. As to whether the question of the applicable substan
tive law could be considered at the preparatory conference, he
noted that the parties might raise the issue at that stage, when
defining the points at issue (section D (i) of the check-list) or
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agreeing on undisputed facts or issues (section E), since in some
situations facts might be relevant under the legislation of one
country but not under the legislation of another. The question of
the applicable law might arise when procedures were planned,
and it might be helpful if the parties agreed on that point during
the preparatory conference. The Guidelines should provide for
that situation.

32. Mr. CHATURVEDI (India) said that it was the Commis
sion's duty to draw up guidelines and not merely an indicative
list; it should therefore proceed cautiously when considering a
given section or deciding to retain it. With regard to section B of
the check-list, the parties were free to decide whether they wished
to take up the matter of the jurisdiction and composition of the
arbitral tribunal, and they could do so at any time. However, it
was in their interest to do so as early as possible in order to save
time and money. On the other hand, it was not the task of the
arbitrators to determine whether or not the question of the Tribu
nal's jurisdiction and composition should be raised. To prevent
them from taking that initiative, it would be preferable to delete
section B or amend it.

33. Mr. TUVAYANOND (Thailand) said that section B served
a useful purpose and that the solution might be to rephrase it
using the words "accept" or "approve". The arbitral tribunal must
be able to seek clarifications concerning its mandate. With regard
to the applicable substantive law, for example, even where the
parties had selected a particular national law and there was thus
no question of any objection to the applicable law, the arbitrators
still might need to clarify for themselves whether they were deal
ing with the law in its current form or as it had stood on a parti
cular date. His delegation would agree to the deletion of section B
provided that the questions of jurisdiction and the applicable law
were covered under section D. The tribunal must be able to seek
clarifications at the preparatory conference in order to avoid stall
ing tactics later on, which were costly for everyone.

34. Mr. SEKOLEC (International Trade Law Branch) said that
the practitioners consulted by the secretariat believed that the
question of the applicable substantive law could be dealt with
under section D (i), but only for the purpose of deciding whether
it should be considered at a later stage. Defining the applicable
law and ascertaining whether there was agreement on the law to
be applied were two different things. Furthermore, the issue was
one on which the parties might wish to provide written submis
sions, a situation which could not be anticipated at a preparatory
conference, which was concerned with procedure.

35. Mr. SHI Zhaoyu (China) said that section B should be
retained and, if necessary, amended to reflect the views of dele
gations. The annotated check-list of possible topics for preparatory
conferences should be as long as possible. The arbitral tribunal
should also, where appropriate, be able to hear very early in the
proceedings any objections by the parties as to its jurisdiction and
composition. The parties, for their part, should be able to raise the
question when they deemed it appropriate to do so.

36. Mr. OLIVENCIA (Spain) said that, however important it
might be, the question of the arbitral tribunal's jurisdiction and
composition should not be included in the agenda of a preparatory
conference. Once an agenda had been drawn up listing the topics
for discussion, there was no reason to address questions that were
not on that agenda, and the tribunal itself should not propose an
agenda that included the question as to whether the parties chal
lenged its jurisdiction or composition.

37. A preparatory conference convened at the outset of the
proceedings might be the appropriate time to determine whether
the parties objected to the tribunal's jurisdiction or composition,
but that initiative should be left to the parties. In so far as those

were the issues that had to be settled first, the question of possible
objections to them should be raised on a preliminary basis at a
preparatory conference convened very early in the proceedings
and, if there were no objections, that fact should be noted; the
question should not, however, be specifically included in the
agenda of the preparatory conference. Accordingly, his delegation
proposed that section B should be amended to avoid giving the
impression that the matter was an agenda item introduced by the
arbitral tribunal.

38. His delegation viewed the Guidelines under discussion as a
guide, along the lines of the UNCITRAL Legal Guide, the pur
pose of which was to provide and analyse information, describe
the matter under consideration, record possible problems, weigh
the pros and cons of different approaches, propose various options
and, finally, recommend prudent courses of action. The Guide
lines should be viewed as a tool for arbitrators, albeit one that was
not binding and did not prejudge any given issue.

39. As to their scope, the Guidelines were clearly not intended
to be used solely in the context of the UNCITRAL Arbitration
Rules, international arbitration or the rules of arbitral institutions;
they should be general in nature, although that did not preclude
the possibility that, where the UNCITRAL Arbitration Rules were
applied, the proceedings in question would be governed by speci
fic provisions of those Rules.

40. His delegation therefore proposed that a working group
should be established after the conference of the International
Council for Commercial Arbitration to allow more time for a more
thorough exchange of views on the draft guidelines.

41. Mr. BONELL (Italy) asked the Chairman to summarize the
discussion as it had evolved.

42. The CHAIRMAN said that since the discussion was inten
ded to be an exchange of views on the document prepared by the
secretariat for the purpose of eliciting the opinions of delegations
so that a more complete document could be submitted to the
working group whose establishment had been proposed, the secre
tariat would be in a better position to summarize the discussion
or, if necessary, to highlight those issues on which clarifications
should be sought from delegations.

Chapter Ill, section C

43. Mr. LEVY (Canada) agreed that it would be useful to esta
blish a working group, but wondered whether the fact that the
Commission would have considered the document at its twenty
seventh session and stated its position on the matter might not
hamper the working group's efforts.

44. His delegation had certain reservations regarding section C,
for it encouraged an inexperienced arbitrator to assume the role of
mediator, thereby running the risk of leading the parties into an
unforeseen process or outcome. An arbitrator should not get in
volved in settlement matters. Accordingly, the section should state
that the arbitrator should be kept informed of all the settlement
proceedings but should not participate in them. It was inappro
priate to raise the issue of settlement during the preparatory con
ference. However, since the continental European States took a
different approach to the issue than did the United States of
America, the United Kingdom, Canada and the Common
wealth countries, for example, short of simply deleting all the
provisions in square brackets, the best solution would be, at the
very least, to issue a stem warning against the dangers of that
practice.

45. Mr. ABASCAL ZAMORA (Mexico) said that he agreed
with the representative of Canada, pointing out that an arbitrator's
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role was different from that of a mediator. An arbitrator had the
task of determining the truth, the content of the agreement
between the parties and their behaviour and then of handing down
the decision by which they must abide. The role of a mediator, on
the other hand, was to try to understand the positions of the two
parties and to get them to agree to a solution to their dispute.
When an arbitrator became a mediator, he risked losing his impar
tiality and acquiring prejudices during the conciliation process,
thereby compromising any future settlement.

46. Clearly, the best way for an arbitrator to encourage con
ciliation was to do his job as an arbitrator in such a way that the
parties, recognizing that he was acting reasonably in his search for
a solution, would be motivated to do likewise. In any event, while
it must be acknowledged that the practice whereby arbitrators
assumed the role of conciliators existed in many countries, it was
necessary to warn of the dangers inherent in that practice.

The meeting rose at 1 p.m.

Summary of the 537th meeting

Friday, 10 June 1994, at 3 p.m.

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 3.10 p.m.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFf
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (NCN.9/396/Add.l)

Chapter 1Il, section B (continued)

1. Mr. GRIFFITH (Observer for Australia) said he felt that the
time had come for the Commission to take some basic decisions,
such as on whether or not to delete section B. It seemed that a
majority of members of the Commission were in favour of delet
ing it, although some delegations had supported his own dele
gation's proposal to reword the section heading and redraft the
remarks so as to make them more positive. His delegation was
prepared to accept either of those two options but believed that,
for the purposes of the conference which the International Council
for Commercial Arbitration was to hold in November, it should be
made clear whether the Commission had reached agreement on
deleting the section.

Chapter Ill, section C

2. Mr. TUVAYANOND (Thailand) said that he was not in
favour of deleting section C; it would be sufficient to make slight
drafting changes, which could be entrusted to the Commission
secretariat. It must be made clear that the function of the arbitral
tribunal should not be confused with that of a mediator or a con
ciliator. However, the arbitral tribunal should be aware of the
existence of discussions taking place outside the framework of the
arbitration and should be informed of the results.

3. Mr. ANDERSEN (Denmark) said that the Commission
should take a decision at the current session on the check-list of
possible topics for preparatory conferences; there was no justifi
cation for convening a working group for that purpose.

4. Section C should remain unchanged. It was difficult to see
what connection there was between having the arbitral tribunal
inquire whether it was possible for the parties to settle a dispute
and attributing to the arbitral tribunal the role of conciliator or
mediator. The remarks concerning a possible confusion of func
tions actually referred to a different topic and should be deleted,
or, in any event, included in a separate section. It should be borne
in mind that not all countries had the same legal traditions or the
same number of lawyers. Arbitral proceedings were costly and the
parties might wish to avoid them in so far as possible.

5. Mr. BONELL (Italy) said that section C, paragraphs I and 2,
should be substantially amended or deleted. In particular, the
second sentence of paragraph 1 and all of paragraph 2 should be

deleted. He disagreed with the representative of Denmark, since
in Italy a clear distinction was made between the function of an
arbitrator and that of a conciliator or mediator. It was not desirable
to confuse the two functions. The situation was different from that
in which a court was asked to monitor the implementation of an
agreement between the parties, because in the current case the
court would be operating parallel to the arbitration and to the
conciliation or mediation.

6. Mr. SHIMIZU (Japan) said that he was opposed to deleting
paragraphs I and 2 which, like the rest of the Guidelines, con
tained useful information for the lawyers who would be involved
in arbitral proceedings and must be informed of the existence of
divergent views on that question. However, those paragraphs
could be moved to a different place.

7. Mr. ANDERSEN (Denmark) said that in Denmark, too, a
distinction was drawn between the function of arbitration and that
of conciliation and mediation. However, just as the courts tried to
bring about a settlement between the parties at the first hearing,
an arbitration tribunal, after reading all the documents submitted
by the parties, could inquire whether they wished to seek a settle
ment. That procedure could be useful, especially when one of the
parties was a government institution which would otherwise have
more difficulty in reaching a settlement.

8. Mr. HOLTZMANN (United States of America) said that the
fact that paragraphs I and 2 were in brackets meant that the pur
pose of the Guidelines could be fulfilled without them. The ques
tion had been considered by the International Arbitration Com
mittee, a group of consultants belonging to the American
Arbitration Association, which had decided that paragraphs I and
2 should be deleted because, among other reasons, they were not
germane to the topic.

9. The drafting group should also be requested to change the
title of section C. The preparatory conference should only deter
mine whether any situations existed which might affect the
scheduling of the arbitral proceedings, such as the fact that the
parties were prepared to reach a settlement or the likelihood that
discussions would be held for that purpose. The preparatory con
ference should not take up the terms of a possible settlement or
initiate a conciliation process unless the parties requested it. Yet
the title of section C, "Possibility of settlement", suggested inter
vention by the arbitral tribunal.

10. The reason for not including paragraphs I and 2 was that
there were very different opinions as to whether it was appropriate
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for an arbitrator also to act as a conciliator. Practice also varied
widely in different parts of the world, and even within different
branches of commercial activity in the same country, as in the
case of the United States of America. Norms and practice in
respect of the function of tribunals also varied in some countries,
as the representative of Denmark had pointed out. It might be
worth taking into account the ethical standards established some
years previously by the American Arbitration Association and the
American Bar Association, which held that, while arbitrators
should not in principle act as conciliators, they were ethically
qualified to do so if both parties requested them to assume that
function. That was quite different from coming forward and offer
ing those services.

11. Mr. LEVY (Canada) said that, although he was not op
posed to the establishment of working groups when they could
carry out a useful function, he felt that if that was done after the
Commission itself had expressed its views on the various items,
the working group's deliberations would be too restricted.

12. Mr. ZHANG Qikun (China) said that section C should be
retained and its application should be left to the discretion of
arbitrators in individual countries, since different countries had
different judicial systems. In China, the function of arbitrator was
combined with that of conciliator, and experience in that area had
been satisfactory. In arbitral proceedings the parties were asked
whether they wished to attempt conciliation, and if they agreed,
the arbitrator could act as a conciliator. If no solution was reached
after that, the same arbitrator who had acted as conciliator could
resume the role of arbitrator. In his view, it was appropriate for
the arbitrators to perform the role of conciliators and not to invite
third parties to intervene, since that would also increase the costs.
Conciliation offered many advantages, including speed.

13. Mr. TUVAYANOND (Thailand) said that he was in favour
of retaining section C, which was useful to avoid the high costs of
arbitral proceedings. It was not necessary to go into too much
detail; it was sufficient for the arbitral tribunal to ask the parties
whether they had held discussions with a view to reaching a
settlement and what the result had been.

14. The CHAIRMAN said that the discussion seemed to indi
cate that section C should be retained; that the, drafting of para
graph 1 should be improved while paragraph 2, in brackets, could
be deleted; and that there were no problems with paragraph 3.

15. Mr. BURMAN (United States of America) said that at the
current meeting there had not been a majority in favour of main
taining section C; at least half the speakers had wanted to delete
it. Moreover, his delegation had suggested that, if anything was
retained from that section, the title should be changed to give the
subject a different focus.

Chapter lll, section D, paragraph (i)

16. The CHAIRMAN said that item (i) was one of the most
sensitive and important topics on the list, since it was concerned
with how to define the points at issue, the possibility of excluding
some of them and concentrating on others, and the order in which
the issues should be decided.

17. Mr. TUVAYANOND (Thailand) said that in the title of
item (i) it would be more appropriate to use the word "identify"
than the word "define", in line with paragraph 1 of the remarks.
There would be no difficulty in keeping the word "define" in item
(ii).

18. The CHAIRMAN said that, considering the stage in the
proceedings at which the question arose, it was perhaps more
appropriate to use the word "define", as in the document, rather
than the word "identify".

19. Mr. HOLTZMANN (United States of America) proposed
deleting the final sentence of paragraph 1. He was particularly
concerned by the wording "if, however, the facts are largely un
disputed and the issues concern law, it might be possible [for the
arbitral tribunal] to request that the proceedings be conducted on
the basis of documents only". In the early stage of the proceed
ings, during the preparatory conference-before statements of
claim and defence and, for example, before briefs-it would be
impossible for the tribunal to know which facts were largely
undisputed or whether the points at issue concerning law were
more important than the facts in dispute.

20. Moreover, it would not be proper for an arbitral tribunal to
request that hearings should be conducted solely on the basis of
documents in cases where the issues were predominantly legal,
since arguments on legal issues could be extremely important.
The Commission should not support the idea that arguments on
legal issues should be handled through written submissions, taking
into account, in particular, article 15, paragraph 2, of the Arbitra
tion Rules, which stated: "If either party so requests at any stage
of the proceedings, the arbitral tribunal shall hold hearings for the
presentation of evidence by witnesses, including expert witnesses,
or for oral arguments". It was no accident that the phrase "oral
arguments" was included, for 20 years earlier, during the debate
on the UNCITRAL Rules, the point had been made that either
party ought to be able to request oral argument, which meant oral
argument on a legal point, and not only presentation of evidence.

21. Mr. LEVY (Canada) supported the United States proposal.
Oral argument, even on strict questions of law, sometimes eluci
dated or brought out points which had not been mentioned in the
written arguments of either party, and the courts always found
that very useful. Oral arguments also afforded the arbitrators the
opportunity to ask questions about aspects which were unclear.

22. Mr. BONELL (Italy) said that, in view of the considerable
differences in that area between the common law and Roman law
systems, he could accept a rewording of the final sentence of
paragraph 1 so that it would read "If, however, the facts are large
ly undisputed and the issues concern law, it might be possible to
request that the proceedings be conducted prevailingly or pre
dominantly on the basis of documents only".

23. Mr. HOLTZMANN (United States of America) said that he
felt as if he was reliving the discussion which had taken place
20 years earlier, when the Commission had decided by consensus
that there should not be any bias whatsoever against hearings, on
issues of either fact or law, in the event that one party chose such
a hearing. It should be borne in mind that the Commission had
already stated its position in that regard, both in its Arbitration
Rules and in the Model Law. It would therefore have to proceed
with extreme caution in introducing drafting changes, and it was
not clear that that was ultimately the best solution.

24. Mr. ANDERSEN (Denmark) said he was not sure that the
representative of the United States of America was correct in
interpreting the provision to mean that the arbitrators were the
ones who could request that the proceedings should be conducted
on the basis of documents only. Perhaps the parties should be the
ones to make that request. In his view, section D was not consis
tent with the proposal to override article 15 of the Arbitration
Rules, which stated that "the arbitral tribunal may conduct the
arbitration in such manner as it considers appropriate". That was
the basic rule in any tribunal. If the final sentence of paragraph I
was interpreted as meaning that the parties could request that the
proceedings should be conducted on the basis of documents only,
he would not be opposed to retaining it.

25. Mr. BONELL (Italy) suggested stating that, at the request
of the parties, the proceedings could be conducted predominantly
on the basis of documents.
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26. Mr. TUVAYANOND (Thailand) said that item (i) served
to define the points at issue between the parties. The reference to
the best procedures for resolving the issues, which was a proce
dural question, was therefore superfluous. And if the current text
of paragraph 1 was retained, some sort of safety clause would
have to be included to prevent the use of stalling tactics.

27. Mr. SEKOLEC (International Trade Law Branch) said that
the provision was aimed at ensuring that the parties focused on
the disputed points, without wasting time on methods that were
not in dispute or on which agreement could be reached. That was
explained in the first two sentences of paragraph 1. The rest of the
paragraph was explanatory in nature and, strictly speaking, un
necessary.

28. Mr. ANDERSEN (Denmark) said that the meaning of para
graph I would have to be clarified. According to Italy and Den
mark, it was the parties that should request that the proceedings
should be conducted on the basis of documents only, while the
United States construed the text to mean that the arbitral tribunal
should ask the parties if they wished the proceedings to be con
ducted in that manner.

29. Mr. TUVAYANOND (Thailand) said that the arbitral tri
bunal was supposed to ask the parties whether or not they wished
the proceedings to be conducted on the basis of documents only.

30. Mr. SEKOLEC (International Trade Law Branch) said that
the parties should be the ones to decide whether a trial should be
held or whether the proceedings should be conducted on the basis
of documents. Nevertheless, paragraph I gave the arbitral tribunal
the option of asking the parties if they wished to forgo a trial.

31. Mr. CHOUKRI SBAI (Morocco) said that he was not op
posed to the United States proposal to delete the final sentence of
paragraph 1. It would, however, be preferable to reword it to in
dicate that the arbitral tribunal could ask the parties if they wished
the proceedings to be conducted on the basis of documents only.

32. Mr. HOLTZMANN (United States of America) said that
the Moroccan suggestion could resolve one of the problems which
had arisen, as it removed any distinction between issues of fact
and issues of law. The current wording of the last sentence of
paragraph I implied that trials were more necessary in the case of
factual issues than of legal issues.

33. However, another problem remained: the fact that the tribu
nal could ask the parties whether they wished to forego a trial was
somewhat prejudicial to them. That could have major conse
quences if both parties said that they did not wish to hold a trial
but the arbitrators wished to interrogate the witnesses or ask ques
tions on issues of law.

The meeting was suspended at 4.35 p.m.
and resumed at 5.05 p.m.

Chapter IV, section D, item (ii)

34. Mr. ABASCAL ZAMORA (Mexico) said that paragraphs 6
and 7 should be deleted as they merely offered advice to the
parties and bore no relation to the content of the preparatory
conference.

35. Mr. BONELL (Italy) said that paragraphs 6 and 7 were
superfluous, and risky as well.

36. Mr. CHATURVEDI (India) expressed a preference for re-
taining the last sentence of paragraph 6.

37. Mr. TUVAYANOND (Thailand) said that paragraph 6 was
of some use in that a more specific definition of the relief or
remedy sought was necessary.

38. Mr. HOLTZMANN (United States of America) said that
whether or not the second sentence of paragraph 6 was applicable
depended on when the preparatory conference took place. It would
not be applicable if the meeting took place before the presentation
of statements of claim and defence. Even if the conference was
held at a later stage, it would not be correct to state that the
claimant might be uncertain as to the extent of its rights under the
applicable law. There was a danger that, under some national
legislation, the award could be ultra vires if it exceeded the
remedy being sought.

39. Mr. TUVAYANOND (Thailand) said he did not under
stand how the points at issue could be defined before the state
ment of claims had been submitted. As to the concept of
ultra vires, before knowing what recourse was available, the
claimant had to know its rights under the law; paragraph 6 there
fore appeared useful.

40. Mr. CHOUKRI SBAI (Morocco) was also in favour of
deleting paragraphs 6 and 7. Under Moroccan law, tribunals could
rule only on those matters that were brought before them, and it
was therefore normal that the statement should specify what the
claims were. Allowing the arbitrators to decide what was being
sought would contradict a fundamental legal norm. A preparatory
conference was the only way for the parties to know what they
could do and how they should do it.

41. Mr. TUVAYANOND (Thailand) said that he would not
insist on retaining paragraphs 6 and 7. since paragraph 8 was clear.

Chapter Ill, section D, item (iii)

42. Mr. LEVY (Canada) said that he did not agree at all with
the current wording of item (Hi). Above all, the first sentence of
paragraph 9 touched on a very sensitive issue, in that if the arbi
trators expressed an opinion regarding the order in which the
issues were to be taken up, the parties might think that they had
already formed an opinion on the issue being disputed. For that
reason, he wondered whether a sentence warning them of that
danger could not be added.

43. Mr. GRIFFITH (Observer for Australia) said that it was
inappropriate to refer to the "partial", "interim" or "interlocutory"
awards in paragraphs 10 and 11 because those paragraphs dealt
solely with determining the order in which the points at issue
were to be decided.

44. Mr. ABASCAL ZAMORA (Mexico) said that it was nor
mal in a preparatory conference for the arbitral tribunal to be able
to determine the order in which awards should be made. For
example, if an arbitral tribunal agreed to follow a certain order
and make an award on a question of jurisdiction within a certain
period of time, it could run into problems and not have enough
time to rule on the main issue.

45. Mr. CHATURVEDI (India) was in favour of retaining
paragraph 9, except for the last sentence, which had nothing to do
with determining the order in which the points at issue were to be
taken up. The first sentence actually had to do with item (i). In
fact, a separate paragraph was probably unnecessary since the
tribunal would have to decide the order in which the points at
issue should be taken up once they had been detennined. The
problem of paragraphs 10 and 11 was that the award had to be
unique and final, while the rest would be partial, interim and
interlocutory orders. Accordingly, the idea of limiting the award
seemed inadequate.

46. Mr. TUVAYANOND (Thailand) said that regardless of
how important it might be to determine the order in which the
points at issue were taken up, paragraphs 10 and 11 seemed un
necessary to him; granting the arbitrators the power foreseen in
them could even be dangerous.
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47. Mr. BONELL (Italy) was in favour of retaining para
graphs 9, 10 and 11, although perhaps with some modifications.
He believed that one of the principal objectives of a preparatory
conference was to establish the order in which the points at issue
should be taken up when they did not all have to be decided
together, and to inform the parties of that order, at least to the
extent that the tribunal considered appropriate.

48. Mr. HOLTZMANN (United States of America) said that,
in his opinion, determining the order in which the points at issue
should be taken up was related to whether some issues should be
considered preliminary, such as jurisdiction or the applicable law,
for example. Indicating the order in which non-preliminary issues
should be taken up could suggest that the tribunal would tell the
parties how they ought to defend their case. It was incumbent
upon the tribunal to show extreme caution and not to influence the
judgement of the claimant's attorney. As to the text of para
graphs 10 and 11, it was not enough to instruct or advise the
arbitrators what to do if they felt an issue was preliminary.
Regarding the disagreement about whether or not there were par
tial, interim or interlocutory awards, he recalled that paragraph 1
of article 32 of the UNCITRAL Arbitration Rules used the same
terminology.

49. Mr. TUVAYANOND (Thailand) said that it was not simply
a matter of determining whether one question was preliminary to
another, since it could also be useful to establish an order of
priority for the other issues, separating the main ones from those
that were secondary. If the arbitral tribunal resolved the main
issues, the parties might decide not to proceed with those remain
ing, for reasons of time or economy. Consequently, the tribunal
had to be allowed to determine, in consultation with the parties,
the order of priority of the various issues.

Chapter Ill, section E

50. Mr. HERRMANN (Secretary of the Commission), suppor
ted by Mr. BONELL (Italy), recalled that, according to the intro-

duction to the draft Guidelines (para. 39), the list of topics con
tained in sections A to T was intended to be as complete as pos
sible, in order to cover all the points that an arbitral tribunal could
include in the agenda of a preparatory conference. As a prepara
tory conference did not have to be held at the same stage of the
arbitral proceedings (para. 29), and the stage at which it was held
would influence the scope of its agenda (para. 30), it could not,
generally speaking, be premature to consider certain kinds of
questions at a preparatory conference, nor should that lead to a
deletion or modification of the content of the draft Guidelines. It
would be sufficient to state, with reference to all the topics inclu
ded in the draft, that the tribunal should determine in each case
whether at a given stage in the arbitral proceedings for which the
preparatory conference was being held it was inappropriate or
impractical to consider a specific topic.

51. Mr. HOLTZMANN (United States of America), supported
by Mr. CHATURVEDI (India), said that paragraph 3 of section E
should be deleted, inasmuch as it could be viewed as constituting
a threat to the parties that the arbitral tribunal might say in the
preparatory conference that the refusal without reason by one of
them to admit a fact advanced by the other would be taken into
account in apportioning the costs of the arbitration. While the
tribunal was not precluded from taking the fact into account later
on, announcing that beforehand would amount to coercion.

52. As to the suggestion made by the Secretary of the Commis
sion, the considerations the latter had raised could be worded not
only in a general way, but also in relation to specific items.

53. Mr. GRIFFITH (Observer for Australia) concurred with the
view that paragraph 3 should be deleted or, in any case, revised
in such a way as to remind the parties of the arbitral tribunal's
authority in respect of the costs of arbitration and to indicate that
such authority could be exercised if it was determined that the
refusal to admit specific facts had been unreasonable.

The meeting rose at 6.05 p.m.

Summary record of the 538th meeting

Monday, 13 June 1994, at 10 a.m.

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.15 a.m.

INTERNATIONAL COMMERCIAL ARBITRATION: DRAFf
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (AlCN.9/396 and
Add.l)

Chapter III

Section E (continued)

I. The CHAIRMAN, replying to a question raised by the rep
resentative of Thailand, said that paragraph 3, in brackets, was
highly controversial and would therefore probably be deleted.

Section F

2. Mr. GRIFFITH (Observer for Australia) said that a basic
principle of common law held that, in judicial proceedings, docu
mentary evidence produced by the parties during the "discovery"
process should enjoy a certain degree of confidentiality in that it

could only be used in the case at hand and could not be divulged.
However, according to a decision rendered in a recent case in
Australia, such protection did not extend to evidence submitted in
arbitral proceedings. Many arbitration rules, including those of
UNCITRAL, did not address the issue of confidentiality of evi
dence or testimony. Bearing in mind that it was precisely the
confidential character of arbitration that was often a determining
factor in the choice of that procedure, it would therefore be desir
able for the Guidelines to deal, either in section F of the check
list or elsewhere, with the question of confidentiality.

3. Mr. HERMANN (Secretary of the Commission) said that the
secretariat had already anticipated that point. There was growing
interest in the question of confidentiality, as the conclusions drawn
during the preparation of the new World Intellectual Property
Organization arbitration rules showed. It remained to be seen how
the question should be addressed in the Guidelines. Suggestions
from delegations on that topic would be welcome, even after the
session.
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4. Mrs. VERDON (Canada) said that during the consultations
that had taken place in Canada regarding the Guidelines it had
been pointed out that the question of disclosing confidential infor
mation was always a sensitive one, particularly since, under the
laws of certain countries, confidentiality could no longer be in
voked once information had been disclosed. It would thus be
appropriate to include the question in the Guidelines, preferably
in section F.

5. Mr. HOLTZMANN (United States of America) also felt that
the check-list should include an item that would allow the parties
to obtain information on the extent of confidentiality. A good
example in that respect was article 20 of the UNCITRAL Arbitra
tion Rules. It would also be better to use a word like "arrange
ment" in paragraphs 4 and 5 to avoid having to deal with matters
of simple and irrebutable presumptions.

6. The penultimate sentence of paragraph 11 should be deleted,
as it gave the impression that the Commission was not in favour
of disclosing purely internal documents. Actually, internal docu
ments such as the minutes of a meeting of a board of directors on
a specific contract or lists of shareholders in cases where a per
son's shareholder status was being contested could be extremely
important. The party that did not have access to them would have
to be able to find out about them, which frequently would not be
facilitated by their transmission to a third party. Finally, he saw
a need to revise the final phrase in paragraph 13, which alluded
to the risk of self-incrimination, a concept which by definition
dealt with criminal rather than civil law.

7. Mr. SEKOLEC (International Trade Law Branch) explained
that the conditions listed in paragraph 11 had been largely in
spired by the International Bar Association's rules on production
of evidence, which had been drawn up taking the standard prac
tices of various legal systems into account. In that text, the con
dition concerning internal documents was imperative, barring all
requests for communication of such documents, where para
graph 11 allowed for the possibility of leaving the decision up to
the arbitral tribunal.

8. The CHAIRMAN felt that the text represented a happy
medium and took into account the rules in effect in different
systems regarding disclosure.

Section G

9. Mr. HOLTZMANN (United States of America) said he
hoped that the secretariat would revise the final sentence of para
graph 3, as it was not clear whether it implied that employees
could be heard as witnesses during an inspection.

Section H

10. Mr. HOLTZMANN (United States of America) said that
the final sentence of paragraph 3, perhaps also inspired by the
International Bar Association's rules of evidence, which were
very flexible on that point if taken as a whole, strongly resembled
a recommendation. The decision to take oral evidence must be
left entirely to the parties. The Commission had to be absolutely
neutral on that point, the best course being not to mention it at all.
However, it could be prominently included in future guidelines on
submission of evidence. In other words, either the topic should be
discussed in greater detail or the sentence should be deleted en
tirely.

11. Mr. RENGER (Germany) sought further clarification of
paragraph 6, and especially on the various possible solutions.

12. Mr. SEKOLEC (International Trade Law Branch) explained
that the solution mentioned in paragraph 6 was the simplest, since
it stayed within the framework of arbitral proceedings. The other

solutions were based on certified written statements and thus re
quired the involvement of external institutions.

13. Mr. CHOUKRI SBAI (Morocco) stressed that the solution
mentioned in the last sentence of paragraph 6 was unknown in
certain legal systems. In his country, for example, the oath was a
sine qua non of evidence and could be dispensed with only in
very exceptional cases. The sentence should therefore be reworded
to say, for example, that the parties would agree to have the
witnesses sign a written statement certifying the veracity of their
testimony, or that the arbitral tribunal could propose that solution
to the parties.

14. Mr. HOLTZMANN (United States of America) said that
the representative of Morocco had put his finger on a problem that
had to be taken into account in the Guidelines, i.e. the great diver
sity from one country to another of procedures for authenticating
written statements, certifying signatures and taking oaths. It was
therefore important that the arbitrators should be certain at the
preparatory conference stage that the parties knew exactly what
formalities had to be observed when written statements were sub
mitted. It would also be useful to have more information about the
way oath-taking was administered in connection with oral testi
mony by witnesses.

Section H

15. Mr. HOLTZMANN (United States of America) said that
the secretariat had made a commendable effort under item (ii) to
provide an overview of the rules for the production of evidence
around the world. It was, however, an overly ambitious task that
threatened to create more problems than it solved. For the pur
poses of the check-list, it was enough to try to decide how the
parties and the arbitrators intended to take oral evidence from
witnesses instead of proposing six or seven different methods.
Paragraphs 8 to 12 could therefore be dispensed with.

16. Mr. BONELL (Italy) agreed in part with the representative
of the United States of America, but thought that he went too far.
Only paragraphs 8 and 9 needed to be deleted, as paragraphs 10
to 12 had their own practical importance.

17. Mr. HOLTZMANN (United States of America), referring
to the first sentence of paragraph 15, noted that in many legal
systems, particularly in the United States, the persons involved in
the settlement of a dispute were treated in exactly the same way
as any other witnesses. He suggested, therefore, that the phrase "it
is widely held that" should be deleted, unless there was another
way to restore the necessary balance to the paragraph.

Section I

18. The CHAIRMAN said that, in the absence of any com
ments on that section, he would take it that the Commission
wished to approve it.

Section J

19. Mr. HOLTZMANN (United States of America), referring
to paragraph 2 under item (i), said that while it was appropriate
to ask the parties what materials they intended to submit and
when, it was not appropriate to address the content of those sub
missions, as mentioned in the paragraph. The UNCITRAL Arbi
tration Rules, along with nearly all others, left that issue to the
discretion of the parties. The only rules that went into detail even
to the slightest degree, those of the International Centre for Settle
ment of Investment Disputes, did not go nearly as far as para
graph 2.

20. The Guidelines also should not discuss the advantages and
disadvantages of simultaneous or consecutive submission of mate
rials, as mentioned in paragraph 5, under item (Hi). Everything
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depended on the circumstances of the case, and it was better to
allow the arbitral tribunal to decide for itself.

Section K

21. Mr. GRIFFITH (Observer for Australia) said that the re
marks in that section appeared to be included under the heading
"Agenda". The actual remark itself was of no interest and should
be deleted. All that should be retained under the "Agenda" head
ing was: "Consider some practical details concerning writings and
exhibits". The rest of the text would appear under the "Remarks"
heading.

22. Mr. HERRMANN (Secretary of the Commission) explained
that the section entitled "Agenda" had been considerably expan
ded because a proposal had been made to issue a separate bro
chure containing only the agenda items. "Consider some practical
details concerning writings and exhibits" would thus be inade
quate. If the proposal to issue such a brochure was not retained,
there would be no problem in proceeding as the observer for
Australia had suggested.

23. Mr. GRIFFITH (Observer for Australia) said he believed
that it would indeed be wise to present separately the contents of
the Guidelines, meaning the items themselves and some remarks
directly related to them, along with the comments of a more gene
ral nature which were currently scattered throughout the text.

24. Mr. HERRMANN (Secretary of the Commission) said that
what he had described was not exactly what the observer for
Australia had in mind. The case he had mentioned would involve
retaining the Guidelines in their current form and issuing a sepa
rate brochure several pages long containing a brief introduction
and the items appearing under the heading "Agenda". Both that
idea and that of the observer for Australia deserved further con
sideration.

25. Mr. GRIFFITH (Observer for Australia) said that the two
proposals actually sought to address the same concern: that the
essentials should be collected and presented clearly. His own
proposal led him to withdraw his remark concerning section K.
Perhaps it would be better to expand the "Agenda" headings in
order to give an overview of the content of the Guidelines.

Section L

26. Mr. GRIFFITH (Observer for Australia) drew the attention
of the secretariat to the fact that the issue of confidentiality, which
had been raised in connection with submissions, applied also to
hearings.

27. Mr. ABASCAL ZAMORA (Mexico), referring to para
graph 2, in brackets, said that his delegation found the paragraph
acceptable with the exception of the second sentence, which
invited the arbitrators to indicate to the parties at the hearing the
strengths and weaknesses of their respective cases. That was very
dangerous advice, and the sentence should be deleted.

28. Mr. HOLTZMANN (United States of America) also be
lieved that it would be entirely premature for the arbitrators to
give their opinion as to the strengths and weaknesses of the par
ties' cases at the hearing stage, except perhaps when the three
arbitrators agreed that the presentation of an argument which was
irrelevant, in their view, would be a waste of time. Such a scenario
was highly improbable, of course, because the arbitrators would
not have an opportunity to consult among themselves during the
hearing, and it would be completely inappropriate for them to
consult before having heard the parties. At any rate, that question
had not been addressed in the Guidelines, which were sup
posed to offer recommendations on what to do at a preparatory

conference and not at a hearing. That comment applied not only
to the second sentence but to all of paragraph 2, which should be
deleted along with paragraph 5 for the same reasons.

29. In paragraph 7, the Guidelines recommended that the dates
of hearings should not be fixed until the written submissions had
been received. While that was probably justified in some situa
tions, in others it could be important to fix the dates so that the
parties could organize themselves accordingly. There again, it was
evident that it would be preferable for the Guidelines to limit
themselves to the essentials without trying to tell the arbitrators
how they ought to conduct the arbitral proceeding. The fewer
issues raised that could lend themselves to controversy in. prac
tice, the greater the chances that the Guidelines would be widely
accepted.

The meeting was suspended at 11.40 a.m.
and resumed at 12.25 p.m.

30. Mr. CHATURVEDI (India) agreed with the representative
of the United States of America that the issues raised under
items (i), (ii) and (iii) were premature. No answer could be given
to the first two unless the proceedings ran their course and it was
deemed necessary to impose such deadlines. As for knowing the
order in which the parties would make their oral presentations
(item (iii», paragraph 11 rightly stipulated that it was for the
claimant to make his opening statement, after which the defendant
was called upon to present his rebuttal.

31. His delegation also did not agree with the second sentence
of paragraph 2, which stated that the hearing offered the arbitral
tribunal an opportunity to indicate to the parties, in a fair and
impartial manner what, in the view of the tribunal, were the
strengths and weaknesses of their cases, because that was not one
of the duties of an arbitral tribunal, any more than was the idea,
expressed in the last sentence of paragraph 5, that the arbitral
tribunal could assist in the narrowing of issues by giving the
parties its assessment of the argued issues.

32. Mr. KOUVSHINOV (Russian Federation) said that, al
though he did not doubt that the Guidelines under consideration
would be of great practical use, especially in the arbitration of
particularly complex matters, on reading them, he had the impres
sion that they were intended for proceedings of a legal nature.
Commercial arbitration should be a flexible procedure that could
be adapted to the settlement of various types of disputes. He
feared that the Guidelines might lead to a kind of legal formalism.

33. Mr. HOLTZMANN (United States of America) was
pleased that paragraph 13 noted that the examples given were in
no way obligatory or exhaustive. He questioned the usefulness of
paragraphs 11 and 12, however, which, in his view, were neither
necessary nor strictly accurate. The purpose of the Guidelines was
to point out to parties that it was desirable to establish the order
of the various phases of the proceedings, not to tell the arbitrators
how they were supposed to exercise their discretionary power,
because many factors entered into such a decision. It should there
fore be left to the arbitral tribunal, after consultation with the
parties, to choose the procedural pattern to be followed, without
spelling out in detail the various steps that the arbitral tribunal and
the parties might wish to take.

34. His delegation's doubts as to some of the examples con
tained in paragraphs 11 and 12 had to do with the fact that one of
the reasons often given for not enforcing awards made under the
New York Convention and various domestic laws was that the
defendant had not been allowed to present its arguments. Care
should be taken, then, when speaking of hearings and witnesses,
not to cite the current Guidelines in enforcement proceedings in
support of the notion that one party had not been given an oppor
tunity to present its defence.



416 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

35. Mr. CHATURVEDI (India) said that he favoured retaining
paragraph 11, which he considered to be appropriate. The idea of
considering whether hearings should be held, stated in the chapeau
to section L, was unfounded, since hearings were almost inevita
ble. The chapeau should therefore be reworded.

36. Mr. ABASCAL ZAMORA (Mexico) said he fully agreed
with the representative of the United States of America that para
graphs 11 and 12 were misleading and appeared to reflect the
opposite of the flexibility arbitral proceedings were supposed to
have, not to mention the fact that they could compromise the
enforcement of an arbitra1 award by giving the impression that
one of the parties had not been given an opportunity to present its
arguments.

37. Mr. KOUVSHINOV (Russian Federation) said that, while
he agreed with the representative of India that arbitral proceedings
must involve hearings, he thought that the arbitral tribunal could
be flexible; one could not exclude the possibility that the parties
might reach an amicable settlement before the proceedings actual
ly began. There would then be no need for hearings, and the
arbitrators would simply be informed that the parties had reached
an agreement.

38. Mr. HOLTZMANN (United States of America) said that
paragraphs 1'4 and 15 (item (v» were somewhat problematic in
view of the wide range of practice that existed in the submission of
notes to the arbitral tribunal. Although it was possible under cer
tain legal systems for the parties to submit to the tribunal, either at
the outset or at the end of their oral statements, notes summarizing
their arguments and listing in detail the cases cited by the party
concerned, such notes occasionally went so far as to cite cases
which had not been mentioned or heard during the hearing or
which the other party was hearing about for the first time.

39. That led him to wonder whether the parties ought to be
allowed to submit such notes, particularly at the end of a hearing,
since the other party was thus deprived of an opportunity to com
ment thereon, giving rise to the problem of unequal treatment of
the parties.

40. What was more, the notion that such notes could be sub
mitted after the hearing seemed to contradict article 29 of the
UNCITRAL Arbitration Rules, which stipulated that the arbitral
tribunal could, after ascertaining that the parties had no further
submissions to make, declare the hearing closed. However, the
closing of the hearing in itself posed the problem of its reopening
as well as a whole series of related questions.

41. For that reason his delegation proposed that the wording of
paragraphs 14 and 15 should be simplified.

42. Mr. CHATURVEDI (India) said that he fully endorsed
paragraph 11, since the submission of notes seemed to him to be
a means of facilitating the work of the arbitrators, and it was in
any case permissible for the other party at the hearing to submit
a n?plique. In paragraph 15, the word "speeches" should be re
placed by the word "arguments", which was more accurate.

43. As to the proposed wording of the third sentence of para
graph 17, under item (vi), which indicated that the presiding arbi
trator could also consecutively dictate to a typist a summary of
oral statements, his delegation questioned the practicality of such
an arrangement, since in practice typists attended the hearings and
took notes throughout.

44. Mr. KOUVSHINOV (Russian Federation), recalling that
the Commission was still dealing with the preparatory conference
phase, said that the essence of item (vi) was not so much deter
mining whether notes could be submitted as it was determining

whether it was permissible to analyse the arguments and tran
scripts produced. In his view, the Commission should limit itself
at present to the checking of transcripts.

Section M

45. Mr. ABASCAL ZAMORA (Mexico) said that he had found
a major translation error in the Spanish text, which referred to the
language or languages to be used in the hearings, whereas the
English version, for example, correctly referred to the language or
languages to be used in the proceedings. In addition, his delega
tion did not agree at all with the idea expressed in the first sen
tence of paragraph 2 that it might be useful to consider at the
preparatory conference the extent to which the agreement of the
parties or the determination by the arbitral tribunal was to be
applied. In fact, the language of the proceedings was determined
either jointly by the parties or, failing that, by the arbitral tribunal,
which was empowered to conduct the arbitral proceedings as it
deemed appropriate, provided that the principle of equality of the
parties was respected and both parties were given an opportunity
to present their arguments.

46. Mr. HOLTZMANN (United States of America) wondered
whether, in the light of the statement by the representative of
Mexico, the meaning of paragraph 2 had been accurately rendered
in the English text as well. That paragraph stated that, apart from
the manner in which the choice of language was made, emphasis
should be placed on the scope or extent of the agreement-in
other words, on whether or not all the documents submitted must
be in the language of the proceedings and the agreement. Conse
quently, the English text should also be made more specific.

47. Mr. BONELL (Italy), pursuing the idea raised by the rep
resentative of the United States of America, said that the whole
text should be improved since the provision was an important one
which often gave rise to many problems.

48. Mr. ILLESCAS (Spain) agreed with the representative of
Mexico that the Spanish text wrongly limited the scope of the
agreement to the language of the hearings. The text should state
clearly that what had to be done was, first, to settle the matter of
the language to be used in the proceedings as a whole and, sub
sequently, to determine who should make that choice, something
that was clearly not apparent from paragraphs 1 and 2 of the
Spanish text and even less from the English text. That part of
section M could thus stand to be reviewed. Also, paragraphs 1 and
2 had too didactic a tone which was out of place in a text intended
for experts. In any case, those paragraphs were unnecessary.

49. Lastly, in addition to the relevant example of one specific
problem in paragraph 2, the main problem raised was determining
whether the language of the proceedings had to be decided at the
outset and who was to take that decision.

50. Mr. AL-NASSER (Saudi Arabia) pointed out that the lan
guage of the proceedings was of particular importance given that
the weaker party in a dispute was likely to be placed at a disad
vantage by his poor command of the language of the proceedings.
His delegation would prefer that the language of the proceedings
should be that of the dispute, unless the parties agreed otherwise.
The point of departure should be the language of the disputed
transaction or, failing that, a language chosen by the parties.

51. The CHAIRMAN asked the representative of Saudi Arabia
to clarify what he meant by the language of the dispute.

52. Mr. AL-NASSER (Saudi Arabia) replied that he meant the
language in which the contract that was the subject of the dispute
between the parties had been drafted.

The meeting rose at 1.05 p.m.
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INTERNATIONAL COMMERCIAL ARBITRATION: DRAFf
GUIDELINES FOR PREPARATORY CONFERENCES IN
ARBITRAL PROCEEDINGS (continued) (AlCN.9/396/Add.l)

Chapter Ill, section M

1. Mr. HOLTZMANN (United States of America), supported
by Mr. OOH (Singapore), recalled that during the drafting of the
Arbitration Rules, UNCITRAL had fully discussed the question
of the language of arbitral proceedings, and that the appropriate
guidelines were set out in article 17 of the Rules. The secretariat
might therefore wish to bear the provisions of article 17 in mind
when that section of the draft was revised.

2. Another source of concern for his delegation was the order
of certain topics on the list. In the UNCITRAL Arbitration Rules
and Model Law, the order of topics was somewhat different from
the one followed in the check-list of possible topics for prepara
tory conferences. Language, for example, was a topic which
appeared much earlier in the Rules, well before such topics as
witnesses, hearings and written submissions. In the interest of
clarity and to facilitate the search for rules, the secretariat might
consider following the same general order as that of previous
UNCITRAL documents.

Chapter Ill, section N

3. Mr. HOLTZMANN (United States of America) suggested
that in preparing the revised version of the draft, the secretariat
might mention the fact that administrative support was often pro
vided by arbitral institutions. There was a broad network of such
institutions throughout the world, and it must be recognized that
they operated not only independently, but in cooperation with one
another.

Chapter Ill, section 0

4. Mr. KOUVSHINOV (Russian Federation) said that some
legal systems had another office in addition to that of secretary or
registrar, called rapporteur in Russian. That person played an
active role in keeping the arbitrators informed of the substance of
the matters under consideration.

S. The CHAIRMAN suggested that the representative of the
Russian Federation should tell the secretariat which term he con
sidered most appropriate or what the duties of the person occupy
ing the position to which he had referred were.

Chapter Ill, section P

6. The CHAIRMAN noted that paragraph 2 was in square
brackets, which indicated that the secretariat had left it to the
Commission to determine whether it should be included in the
document.

7. Mr. HOLTZMANN (United States of America) said that
the purpose of paragraph 2 was to provide the arbitral tribunal
with instructions concerning the factors which it should take
into account. It was not necessarily a topic for the preparatory
conference, but sought to inform the arbitral tribunal of what it
ought to do or of considerations it might take into account after

a preparatory conference or as the result of one. Such general
instructions were unnecessary in the document under considera
tion. Furthermore, the order in which factors were listed, from (a)
to (g), seemed to suggest that some were more important than
others. For example, the question relating to the enforcement of
awards was mentioned last, perhaps because enforcement was the
last stage in the chronology of events; in any case, that placement
tended to give the impression that there was an order of impor
tance. The simplest solution was to delete paragraph 2 entirely.

Chapter lll, section Q

8. Mr. BONELL (Italy) proposed that the section should be
deleted from the check-list. In the first place, he did not see the
purpose of paragraphs I to 3 under item (i). If the arbitral tribunal
sought the views of the parties, which would be surprising at such
an early stage, either both parties might refuse to reply, which
would make the arbitrators feel uncomfortable, or else they might
begin to argue. He also wondered what would happen if one of
the parties gave incorrect information or refused to disclose cer
tain information.

9. Although he did not reject point (ii) quite so categorically, he
did believe it was a question which the arbitrators should decide
or, as was the case under the legal system of some countries, it
might be something that should be left entirely to the discretion
of a particular party. He would therefore prefer that item Q should
not be included in the check-list.

10. Mr. ABASCAL ZAMORA (Mexico) suggested that section
Q should be deleted from the check-list. Mandatory provisions did
exist, and it was up to the arbitrators to obtain knowledge of and
interpret them. The task referred to in item (ii) was the responsi
bility of the parties. The mandate of the arbitrators terminated
when they made an award, and it generally was the responsibility
of the parties to file the award in places where such a requirement
existed. To suggest otherwise might encourage inexperienced
arbitrators to take that step, when in reality those responsibilities
did not arise until after the award was made.

11. Mr. HOLTZMANN (United States of America) said that
he, too, had reservations regarding the paragraphs under item (i)
and would not object to their deletion, although he would prefer
to retain item (ii). In some countries the arbitral tribunal itself was
required to register the award. Accordingly, if arbitrators from
other countries were involved in arbitral proceedings in a place
where the requirement existed, it was important to think about
what would happen if those arbitrators were not told about it;
would they be allowed to hire lawyers to find out such informa
tion, and who would pay the costs of registering the award or of
translating it if a translation was required for registration pur
poses? Those were questions which would be very difficult to
resolve at the end of the proceedings and which therefore should
be clarified at the outset. To sum up, his delegation favoured
retaining (ii) in section Q, which would require amending the title
of the section, a task that could be left to the secretariat.

Chapter Ill, section R

12. Mr. ABASCAL ZAMORA (Mexico) suggested that it
might be better if section R formed a separate chapter of the draft
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GUidelines-chapter IV, for example-and contained information
along the lines of that contained in the current section, which
should be borne in mind in multi-party arbitration.

13. Mr. HOLTZMANN (United States of America) said that
multi-party arbitration was an extremely complex issue, and he
commended the secretariat for having handled it quite well. How
ever, some parts in which the arbitrators were told how to proceed
should be deleted, since those issues ought to be resolved in
accordance with the circumstances of individual cases and de
ferred until there was greater consensus in the arbitration commu
nity as to how such cases should be handled.

14. In paragraph 4, the first sentence should be retained and the
remainder of the paragraph deleted. In addition to creating prob
lems similar to those already indicated, paragraph 6 seemed to
suggest in its final sentence that a party did not have to be present
at some of the hearings. When an arbitration involved more than
two parties, UNCITRAL should avoid any suggestion that it was
not entirely up to the parties to decide whether they wished to be
present or not. In summary, subject to those two deletions, his
delegation approved section R.

15. Mr. GRIFFITH (Observer for Australia) said that it might
be better to include paragraphs I, 2 and 3, which were helpful in
defining the main characteristics of a multi-party arbitration, in
the introduction to the draft Guidelines. He also suggested that the
secretariat should consider the impact which multi-party arbitra
tion might have on other parts of the document, such as section F,
on documentary evidence.

Chapter Ill, section T

16. Mr. ABASCAL ZAMORA (Mexico) said that there was
something missing in the draft Guidelines, since no reference was
made to the admissibility or evidentiary effect of instruments
transmitted by means of electronic data interchange (EDI) or other
similar methods. That issue would arise with increasing frequency
in international arbitration, given the growing use of EDI. The
secretariat should take into account the results of the work of the
Working Group on Electronic Data Interchange in order to incor
porate them in the Guidelines where appropriate.

17. Mr. HOLTZMANN (United States of America) said that he
fully agreed with the representative of Mexico regarding the need
to take into account the impact of electronic data interchange.
Another matter which should perhaps be included in the Guide
lines had to do with communication between the parties and the
arbitral tribunal. The parties might be uncertain as to the most
appropriate ways of communicating with the tribunal, particularly
in cases involving special arbitration or where the arbitral institu
tion did not have an established procedure. It would be helpful if
one of the topics of the preparatory conference that the arbitrators
and the parties could jointly discuss was the most appropriate way
of communicating with one another.

18. Mr. CHOUKRI SBAI (Morocco) brought up an issue
which arose in the legislation of his country, namely, situations in
which the death, withdrawal or illness of an arbitrator terminated
an arbitration unless the agreement between the parties provided
otherwise or they agreed that it should continue.

19. Mr. SEKOLEC (International Trade Law Branch) said that
the matter normally was resolved by the arbitration rules being
applied; it was therefore unnecessary to include it in the draft
Guidelines.

20. Mr. JONKMAN (Observer for the Permanent Court of
Arbitration) said that he would recommend to his organization
and to arbitrators that they should use the Guidelines as soon as

they were issued. He felt that they could prove quite useful, not
only because the provisions governing an arbitration were usually
inadequate, but also because arbitrators generally were not very
experienced with international arbitration.

21. The CHAIRMAN said that before moving on to the next
item on the Commission's agenda he wished to know the Com
mission's views on how to proceed in the future with regard to the
draft Guidelines. It had already been agreed that the secretariat
would compile the results of the initial discussion and consolidate
them later on with those of the Congress of the International
Council for Commercial Arbitration (lCCA) to be held in Vienna
in November 1994. The Commission might wish to decide at the
current stage whether those results should be reviewed by a work
ing group or perhaps by a group of experts which would meet
during the first quarter of 1995, before they were submitted to
UNCITRAL at its twenty-eighth session, which would probably
be held in Vienna in May 1995.

22. Mr. BURMAN (United States of America) said that in view
of the positive outcome of the current debate, his delegation had
changed its mind and believed that it might be useful to convene
a working group to consider the draft Guidelines prior to the
Commission's twenty-eighth session in order to help UNCITRAL
complete its consideration of the item. However, before a decision
was taken, it must be borne in mind that UNCITRAL might have
before it at its next session two documents which required priority
attention, one relating to independent guarantees and the other to
electronic data interchange. Consequently, the best course of
action would seem to be for the secretariat to consolidate the
results of the current debate with those of the forthcoming ICCA
Congress, perhaps with the help of a group of experts, and for the
Commission to decide in 1995, in the light of its workload,
whether to convene a working group to accelerate consideration
of the draft Guidelines.

23. Ms. VERRALL (United Kingdom) endorsed the United
States proposal, since she did not feel it was necessary to convene
a working group before the Commission's twenty-eighth session.
The secretariat could convene a working group immediately fol
lowing the November Congress of the International Council for
Commercial Arbitration and consolidate the results in a document
which it would transmit to delegations sufficiently in advance for
them to be able to consider it thoroughly before the twenty-eighth
session.

24. The CHAIRMAN suggested that, after considering the
document to be prepared by the secretariat, delegations should
send their written observations to facilitate its later work, particu
larly with regard to the various language versions of the text.

25. Mr. BONELL (Italy) said it was unfortunate that only a
few delegations, including his own, wanted the Commission to
take a decision on the procedure to be followed in the future
regarding the draft Guidelines. He disagreed that it was not the
right time to take a decision, and he did not think that the future
of the text should be made contingent on the results of the work
of other forums, such as lCCA, perhaps consolidating them
through an informal working group. It would be far more appro
priate for the Commission itself to take a decision on the matter.

26. Mr. RENGER (Germany) said that the Commission should
not spend additional time on a second review of the Guidelines or
try to turn itself into a drafting group, since it was not drawing up
a legal instrument. Agreement had already been reached on the
principles, and the Commission should be able to conclude its
consideration of the item at its next session.

27. Mr. CHOUKRI SBAl (Morocco) said he was pleased that
ideas and opinions from different legal systems had been ex
pressed in the Commission. Since it was not a legislative body,
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the Commission should endeavour to reach compromises, which
would benefit those who used arbitration.

28. The CHAIRMAN said that it was up to the secretariat to
decide whether to convene a group of experts in order to facilitate

and expedite the Commission's work at its next session. He
added that the Commission had concluded its consideration of the
agenda item.

The meeting rose at 4.25 p.m.

Summary record of the 540th meeting

Wednesday, 15 June 1994 at 10 a.m.

Chairman: Mr. MORAN (Spain)

The meeting was called to order at 10.15 a.m.

NEW INTERNATIONAL ECONOMIC ORDER: PROCURE
MENT (continued) (AlCN.9IXXVII/CRP.2/Add.4, CRP.3 and
CRP.5)

Report of the drafting group (continued) (AlCN.9IXXVIUCRP.2/
Add.4)

1. Mr. CHATURVEDI (India) said that the footnote on the first
page of document AlCN.9/XXVIUCRP.21Add.1 reflected his
delegation's position more accurately than the one on the first
page of document AlCN.9IXXVIUCRP.2/Add.4. The wording
"without thereby superseding the UNCITRAL Model Law on
Procurement of Goods and Construction" was especially regret
table, since neither UNCITRAL nor the drafting group had a man
date to supersede the Model Law adopted at the previous session.
He regretted that his proposal to insert a sentence indicating that
the previous Model Law would remain intact had not been adop
ted. He also expressed surprise that the last sentence of that
footnote referred to a Guide to Enactment, which was as yet only
a draft amendment to the old Guide to Enactment of the
UNCITRAL Model Law on Procurement of Goods and Construc
tion (AlCN.9/393).

2. Mr. HUNJA (International Trade Law Branch) said that the
wording cited by the representative of India was intended precise
ly to clarify the relationship between the two Model Laws and
that the phrase "without thereby superseding" made it clear that
the new Model Law including services left did not alter the text
of the UNCITRAL Model Law on procurement of Goods and
Construction adopted at the twenty-sixth session. The guide re
ferred to in the last sentence was the full text which the secretariat
would produce by amalgamating documents AlCN.9/393 and AI
CN.91394 in order to incorporate the draft amendments adopted at
the current session into the earlier Guide. The footnote did not
therefore refer only to the draft amendments, but to the new
guide, which would include the amendments to the earlier Guide
adopted by UNCITRAL.

3. Mr. WALLACE (United States of America) endorsed the
remarks by the representative of the secretariat and proposed
that the secretariat should prepare a concordance between the
articles of the earlier Model Law and those of the new one. As
those articles had been renumbered and put in very different
order, that would make things much easier for representatives and
legislators.

4. Mr. GOH (Singapore) suggested that the words "and Ser
vices" in the first sentence of the footnote should be underlined to
draw a clear distinction between the titles of the two Model Laws.

5. Mr. CHATURVEDI (India) insisted that it should have been
made clear that the first Model Law would remain "intact" rather
than using the word "replace" since there had never been any
question of replacing it. The reference to the Guide was inappro-

priate, since it had been agreed only to discuss the additions
which would be made to the old Model Law in order to include
the procurement of services.

6. Mr. GRIFFITH (Observer for Australia) said that he accepted
the proposed text in the light of the explanations provided by the
representative of the secretariat. The text was unambiguous as
worded and did in fact meet the concerns expressed by the repre
sentative of India.

7. The CHAIRMAN said that if he heard no objection, he
would take it that the Commission wished to adopt the text of the
footnote on the first page of document AlCN.9IXXVIUCRP.21
Add.4, as it stood.

8. It was so decided.

9. The CHAIRMAN said that the footnote referring to the title
of article 16, the title of chapter III bis, article 41 ter and article
41 quater had all been reworded to meet the wishes of delegations
and that those texts should not give rise to any objections.

10. Mr. CHATURVEDI (India) wondered why, in the changes
proposed to article 41 quater, the expression "suppliers and con
tractors" had been replaced by the expression "suppliers or con
tractors".

11. Mr. HUNJA (International Trade Law Branch) said that the
drafting group had sought to bring the text of article 41 quater
into line with the provisions relating to tendering and evaluation
of tenders.

12. The CHAIRMAN said that the changes made to article 41
sexies, 41 sexies his and 41 sexies quater were purely formal. If
he heard no objection, he would take it that the Commission
wished to adopt document AlCN.9IXXIUCRP.2/Add.4.

13. It was so decided.

Adoption of the Model Law and recommendation
(AlCN.9/XXVIUCRP.5)

14. Mr. BURMAN (United States of America) proposed that in
paragraph 2 of the draft resolution contained in document AlCN.9/
XXVIUCRP.5, the phrase "interested bodies" should be replaced
by a reference to international lending organizations and to re
gional development finance institutions. Those two groups of
international agencies were among the main users of the Model
Law, which was why it seemed useful to mention them in that
context, provided that they did not conflict with standard practice
in respect of United Nations resolutions.

15. Mr. CHATURVEDI (India) asked whether the second
preambular paragraph of the preamble was a statement of fact. He
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thought that in the fourth preambular paragraph it would be
preferable to say "at the present session" rather than "at that
session", in order to avoid any possible ambiguity.

16. Mr. HERRMANN (Secretary of the Commission) said that
the wording of the second preambular paragraph had been used in
the draft resolution adopted at the previous session of the Com
mission and that the General Assembly had endorsed it. As far as
he knew, nothing had changed in that respect.

17. With regard to the proposal made by the representative of
the United States of America, he did not think there was any rule
forbidding the mention of financing or loan institutions in United
Nations resolutions. That possibility was left to the discretion of
UNCITRAL, but it seemed preferable to leave the text as it was
and to refer to "Governments and other interested bodies" without
being more precise.

18. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt the draft res
olution contained in document AlCN.9IXXVII/CRP.5.

19. It was so decided.

Draft paragraphs for the Guide to Enactment of the UNClTRAL
Model Law on Procurement ofGoods, Construction and Services
(AlCN.9IXXVII/CRP.3)

20. Mr. BURMAN (United States of America) commended the
secretariat for its prompt editing of the text, which should replace
the footnote to the Model Law, whose substance had been pre
served.

21. Mr. JAMES (United Kingdom) joined the representative of
the United States of America in commending the secretariat. With
regard to the text in question, he had only minor reservations of
an editorial nature. At the end of paragraph 13, the phrase "not
appropriate or feasible" echoed the words that had been used to
refer to tendering in the earlier Guide. The word "appropriate"
had in fact been used in the Model Law to refer to procurement
of services. Under what had become article 16, States could
choose the method of tendering if it was more appropriate than
the principal method. The wording of article 13 his could perhaps
be a little less prescriptive towards those States which adopted the
Model Law. In the last sentence of article 13 his, the words "are
in many respects similar" would benefit from being made more
precise. It might be useful to explain under what circumstances
States might wish to choose methods other than those specified in
article 17, especially since the principal method for the procure
ment of services involved a certain number of obligatory stages
which were spelt out in the Model Law, while other methods were
much more flexible.

22. Mr. GRIFFITH (Observer for Australia) said that in the
phrase "in many respects similar", the word "similar" did not
mean "identical", and he could not support the statement made by
the representative of the United Kingdom.

23. The CHAIRMAN said that if he heard no objections, he
would take it that the Commission wished to adopt document AI
CN.9IXXVII/CRP.3.

24. It was so decided.

The discussion covered in the summary record ended
at 11 a.m.
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les divers modes de paiement. Cahiers juridiques et fiseaux de
l'exportation: Centre franyais du commerce ext6rieur (Paris,
France) 5:1021-1027, 1994.

Nicholas, B. The United Kingdom and the Vienna Sales Conven
tion: another case of splendid isolation? Roma: Centro di studi
e ricerche di diritto comparato e straniero, 1993. 9 p. (Saggi,
conferenze e seminari 1 Centro di studi e ricerche di diritto
comparato e straniero; 9)

Nicoll, C. C. and W. Mapp. The United Nations Convention on
Contracts for the International Sale of Goods: the Vienna Sales
Convention 1980. New Zealand law journal (Wellington, New
Zealand).

In two parts:
I in 8:305-308, August 1993;
H in 9: 316-320, September 1993.
Subtitle of parts: The Vienna Sales Convention 1980 1
C. C. Nicoll. - Obligations under the contract and reme
dies for breach 1 W. Mapp and C. C. Nicoll.

Niggemann, F. Erreur sur une qualit6 substantielle de la chose et
application de la Convention sur la vente 'internationale de
marchandises (C.V.I.M.) =Error about a substantial quality of
the goods and application of the Convention on the Internatio
nal Sale of Goods (CISG). Revue de droit des affaires inter
nationales : Forum Europ6en de la communication (Paris,
France) 4:397-415, 1994.

Parallel title of journal: International business law journal.
In English and French.

Patti, S. Silenzio, inerzia e comportarnento concludente nella
Convenzione di Vienna sui contratti di vendita internazionale
di beni mobili. In Il contratto: silloge in onore di Giorgio
Oppo. Volume I, Profili generali. Padova: CEDAM, 1992. p.
227-238.

Article previously published in Rivista del diritto commer
ciale e del diritto generale delle obbligazioni (Roma, Italy)
89:135-147, marzo-aprile, 1991.

Perales Viscasillas, Ma. del P. La perfecci6n por silencio de la
compraventa internacional en la Convenci6n de Viena de
1980. Derecho de los negocios (Madrid, Spain) 6:52:9-14,
enero 1995.

This article focuses on the first United States case to pay
significant attention to the United Nations Sales Conven
tion, Filanto, S.p.A. v. Chilewich International Corp., 789
F. Supp. 1229 (S.D.N.Y. 1992), appeal dismissed, 984 F.2d
58 (2d Cir. 1993).
See also above under Brand, R. A.

PHtz, B. Anwendbares Recht in grenziiberschreitenden Kaufver
triigen: (zu OLG Koln, 16.10.1992 - 19 U 118/92, ... und
OLG KOln, 2.10.1992 - 19 U 28/92, .. .).IPRax: Praxis des
internationalen Privat- und Verfahrensreehts (Bielefeld, Ger
many) 14:3:191-193, MailJuni 1994.

This is a commentary of two court decisions touching the
United Nations Sales Convention (1980); summary of those
decisions, p. 210-213 and 213-216.

Puget, F. Le navire et la Convention de Vienne du 11 avril 1980
sur la vente internationale de marchandises (C.V.I.M.):
quelques reflexions. In Etudes en hommage au professeur
Mircea Mateesco-Matte. Annuaire de droit maritime et aero
spatial: Universite de Nantes, Centre de droit maritime et
a6rien (Paris, France) 12:299-305, 1993.

Recent developments: CISG; Convention on the International
Sale of Goods. Journal of law and commerce: University of
Pittsburgh School of Law (Pittsburgh, Pa.) 13:2:371-379,
spring 1994.

This is a "CISG contracting States and declarations table",
preceded by a preface announcing the intent to devote a
portion of one issue each year to translating and comment
ing on foreign court decisions that interpret the United
Nations Sales Convention (1980).

Rechtsprechung zum Wiener Kaufrecht 1 Bericht des national
correspondent flir die Schweiz (Bundesamt flir Justiz).
Sehweizerische Zeitschrift flir internationales und euro
piiisches Recht: Schweizerische Vereinigung flir internatio
nales Recht (ZUrich,Switzerland) 3:653-668, 1993.

Parallel titles: Revue suisse de droit international et de
droit europeen = Swiss review of international and Euro
pean law =Rivista svizzera di diritto internazionale e di
diritto europeo.

Rosenberg, M. N. The Vienna Convention: uniformity in interpre
tation for gap-filling: an analysis and application. Australian
business law review (North Ryde, Australia) 20:442-460,
1992, 1993 printing.

Scintillae iuris: studi in memoria di Gino Gorla. Tomo H, Dialogo
tra ordinamenti, diritto dei commerci e diritto europeo, iura
naturalia e diritti fondamentali. Milano: Giuffre, 1994. 3 vols.

Contributions dealing with United Nations Sales Conven
tion (1980):
Il diritto uniforme sulla vendita e 10 Uniform Commercial
Code nord-americano: due modelli a confronto 1 M. 1.
Bonell, p. 1189-1213. - Lettera di credito e compravendi
ta internazionale 1 S. M. Carbone and A. D'Angelo, p.
1215-1248. - Wiener Kaufrechtsiibereinkommen und An
fechtung wegen Eigenschaftsirrtums 1 K. H. Neumayer,
p. 1267-1277. - Vizi della cosa venduta, Convenzione di
Vienna e comparazione giuridica 1 F. Ziccardi, p. 1373
1395.

Shinn, A. M., Jr. Liabilities under article 42 of the United Nations
Convention on the International Sale of Goods. Minnesota
journal of global trade: University of Minnesota Law School
(Minneapolis, Minn.) 2:115-142,1993.

Smart, C. P. Formation of contracts in Louisiana under the United
Nations Convention for the International Sale of Goods.
Louisiana law review: Louisiana University Law School
(Baton Rouge, La.) 53:1339-1355, 1993.

V6kas, L. UN-Kaufrechtsiibereinkommen und Vertragsgerichts
stand des EuGVD. In Ein internationales Zivilverfahrensrecht
flir Gesamteuropa: EuGVD, Lugano-Dbereinkommen und die
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Rechtsentwicklungen in Mittel- und Osteuropa: Llinderberichte,
Modellvergleich, Erfahrungen: Beitriige und Diskussionen des
Symposiums 1991 in Heidelberg mit einschliigigen Ma
terialien im Anhang I E. Jayme, ed. Heidelberg: Miiller, 1992.
p. 221-232.

Venskaia Konventsiia 0 dogovorakh mezhdunarodnoi kupli-pro
dazhi tovarov: kommentarii I redaktor: V. 1. Kuleshova; av
torskii kollektiv: M. M. Boguslavskii et al., Moskva: luridi
cheskaia Literatura, 1994. [316] p.

Translation of title: Vienna Convention on Contracts for
the International Sale of Goods: commentary.
This is an article-by-article commentary of the United
Nations Sales Convention (1980).
Appendix reproduces the text of the Convention in English,
French, Russian and Spanish.
Includes bibliographical references.

Vida, A. Garantie du vendeur et propriete industrielle: les "vices
juridiques" dans la vente internationale de marchandises (Con
vention de Vienne). Revue trimestrielle de droit commercial et
de droit economique (Paris, France) 47: 1:21-36, janvier-mars
1994.

Vilus, J. Quality and quantity control of goods: inspection con
tracts in the international sale of goods = ContrOle quantitatif
et qualitatif des marchandises: les contrats d'inspection dans la
vente internationale de marchandises. Uniform law review:
UNIDROIT (Roma, Italy) 1:70-183, 1992, 1994 printing.

Parallel title of journal: Revue de droit uniforme.
In English and French on facing pages.

Will, M. R. International sales law under CISG; the United
Nations Convention on Contracts for the International Sale of
Goods (1980): the first hundred decisions. Geneve: Universite
de droit allemand, Faculte de droit, 1994.44 p. (Schriftenreihe
deutscher Jura-Studenten in Genf; 10 = Cahiers des etudiants
allemands en droit a Geneve; 10 = Quaderni degli studenti
tedeschi di giurisprudenza a Ginevra; 10)

This is an annotated bibliography of court decisions from
different jurisdictions touching the United Nations Sales
Convention (1980).

Winship, P. The United Nations Sales Convention: a bibliography
of English-language publications. lnternationallawyer: Ameri
can Bar Association, Section of International Law and Practice
(Chicago, Ill.) 28:2:401-423, summer 1994.

____ The Convention on the Limitation Period in the Inter
national Sale of Goods: the United States adopts UNCI
TRAL's firstborn. lnternationallawyer: American Bar Asso
ciation, Section of International Law and Practice (Chicago,
Ill.) 28:4:1071-1081, winter 1994.

Zhang, X. Die Rechtsmiingelhaftung des Verkiiufers nach UN
Kaufrecht im Vergleich mit deutschem, englischem, US
amerikanischem und Haager Einheitlichem Kaufrecht. Stam
berg: Druckerei U. Novotny, 1994. xxvi, 235 p.

Thesis (doctoral) - University of Tiibingen, Germany,
1994.
Includes bibliography and table of cases.

Zhong wei touzi fa bijiao I Y. B. Zheng, chief ed. Shanghai:
Tongji daxue chubanshe, 1993. 613 p.

Translation of title: Foreign investment laws of China: a
comparison with the laws of other countries.
Chapter 8. Foreign trade management I S. Q. Fu, p. 269
272 (Section 5. Applicable laws on international economic

contracts; among others: United Nations Sales Convention
(1980».
Appendix includes surveys of foreign investment laws of
81 countries and territories.
In Chinese.

Ill. International commercial arbitration and conciliation

Abascal Zamora, J. M. l.Que es eso del arbitraje? Aspectos pnic
ticos del derecho de los contratos del comercio internacional:
la prensa y los contratos del comercio internacional. Financie
ro: [secci6n] gufa legal (Mexico, D.F.) 14:6A, miercoles, 23
de marzo de 1994.

Running title of newspaper: Financiero, andlisis.

Aboul-Enein, M. An outline of the principles of the new Egyptian
law on arbitration. World arbitration & mediation report:
covering dispute resolution in the United States and around
the world (Irvington-on-Hudson; N.Y.) 5:6:129-131, June
1994.

Highlights title: Egypt enacted its long-awaited new arbi
tration law based on the UNCITRAL Model Arbitration
Law (1985).

Anderson Ill, H. E. Applicable arbitration rules for maritime dis
putes in Australia and Hong Kong. University of San Francis
co maritime law journal: Admiralty and Maritime Law Society
(San Francisco, Calif.) 6:2:387-421, spring 1994.

Appendices include: A. UNCITRAL Model Arbitration
Law (1985), art. I, p. 405-406. - B. Main features of
SMART; Sydney Maritime Arbitration Rules and Terms
(1991), p. 421.

Bahrain adopts UNCITRAL Model Law. World arbitration &
mediation report: covering dispute resolution in the United
States and around the world (lrvington-on-Hudson, N.Y.)
5:12:280, December 1994.

Highlights title: Bahrain adopted a new arbitration law
based on the UNCITRAL Model Law.

Berger, K. P. UNCITRAL Modell-Gesetz. UNCITRAL- Schieds
gerichtsordnung. In his Internationale Wirtschaftsschieds
gerichtsbarkeit: verfahrens- und materiellrechtliche Grund
probleme im Spiegel moderner Schiedsgesetze und
Schiedspraxis. Berlin: de Gruyter, 1992. p. 33-41, 45-47.
(Recht des internationalen Wirtschaftsverkehrs; Bd. 10)

Blessing, M. Draft UNCITRAL Guidelines for Preparatory
Conferences: 'Bericht des Priisidenten [der Schweizerischen
Vereinigung fiir Schiedsgerichtsbarkeit]. Bulletin ASA,' Asso
ciation suisse de l'arbitrage (Bfile, Switzerland) 12:2:176-178,
1994.

This report refers to the UNCITRAL document AlCN.91
396 and Add.l on Draft Guidelines for Preparatory Confe
rences in Arbitral Proceedings (1994).

Boo, L. Singapore adopts modified UNCITRAL Model Law.
World arbitration & mediation report: covering dispute reso
lution in the United States and around the world (Irvington
on-Hudson, N.Y.) 5:12:279-280, December 1994.

Highlights title: Singapore adopted a slightly modified ver
sion of the UNCITRAL Model Arbitration Law.

Butler, D. South African arbitration legislation: the need for re
form. Comparative and international law journal of Southern
Africa (Pretoria, South Africa) 27:2:118-163, July 1994.

Parallel titles of journal: Tydskrif vir regsvergelyking en
internasionale reg van Suidelike Afrika = lomal de direito
comparativo e internacional para os parses do Sui da
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Africa = Journal de droit compare et international des pays
de l'Afrique Australe = Zeitschrift fUr Rechtsvergleichung
und internationales Recht des sildlichen Afrika.

Christie, R. H. Arbitration: party autonomy or curial intervention.
South African law journal (Cape Town, South Africa).

In three instalments:
I in 111: 1:143-151, February 1994;
11 in 111:2:360-372, May 1994;
III in 111:3, August 1994.
Titles of the instalments: The historical background. 
International commercial arbitrations. - Domestic arbitra
tions.

Ehrat, F. R. Diskussion iiber das UNCITRAL-Projekt betreffend
Guidelines for Preparatory Conferences in Arbitral Proceed
ings: ICCA International Arbitration Congress (12th: 3-6 No
vember 1994: Vienna, Austria), Working Group I: Planning
Efficient Arbitration Proceedings. Bulletin ASA; Association
suisse de l'arbitrage (Blile, Switzerland) 12:3/4:467-471 and
473, 1994.

This report refers to the UNCITRAL document AlCN.91
396 and Add. 1 on Draft Guidelines for Preparatory Confer
ences in Arbitral Proceedings (1994).

Fillion-Dufouleur, B. and P. Leboulanger. Le nouveau droit egyp
tien de l'arbitrage. Revue de l'arbitrage: Bulletin du Comiti
franfais de l'arbitrage (Paris, France) 4:665-682, 763-781,
octobre-decembre 1994.

Annex reproduces new Egyptian arbitration law in French
translation with title: Loi no. 27 du 21 avril 1994 portant
promulgation de la 10i relative a l'arbitrage en matiere
civile et commerciale, p. 763-781.

Fouchard, P. BahreIn se dote d'une legislation sur I'arbitrage:
information. Revue de l'arbitrage : Bulletin du Comite
franfais de l'arbitrage (Paris, France) 4:790-791, 782, oc
tobre-decembre 1994.

Annex reproduces new arbitration law of Bahrain in French
translation with title: Decret-Ioi no. 9/1994 portant promul
gation de la loi sur I'arbitrage commercial international 1by
A. Harnid El Ahdab, p. 782.

____ Une initiative contestable de la CNUDCI: apropos du
projet de "Directives pour les conferences preparatoires dans
le cadre des procedures arbitrales". Revue de l'arbitrage:
Bulletin du Comite franfais de l'arbitrage (Paris, France)
3:461-477, juillet-septembre 1994.

This article refers to the UNCITRAL document AlCN.91
396 and Add. 1 on Draft Guidelines for Preparatory Confer
ences in Arbitral Proceedings (1994). Excerpts of this arti
cle reproduced in Bulletin ASA; Association suisse de
l'arbitrage (Bale, Switzerland) 12:3/4:369-382, 1994.

Germany looking to adopt UNCITRAL Model Law: arbitration
note. International arbitration report (Wayne, Pa.) 9:5: 15,
May 1994.

Goleva, P. Bulgarien. Anderungen und Erglinzungen des Gesetzes
Uber die internationale Handelsschiedsgerichtsbarkeit: Text
dokumentation mit Einftihrung. Wirtschaft und Recht in Ost
europa (MUnchen, Germany) 53-54, 1994.

Hachem, M. L. L'arbitrage international dans le nouveau Code de
I'arbitrage tunisien. Rivista dell'arbitrato: Associazione ital
iana per l'arbitrato (Milano, Italy) 4:3:599-607, 625-644, 1994.

Annex reproduces new arbitration statute titled: Loi no. 93
42 du 26 avril 1993, portant promulgation du Code de
l' arbitrage, p. 625-644.

Herrmann, G. An international view of Quebec's new arbitration
law. In Conference New Legislation on Arbitration and Pro
fessional Perspectives = Colloque le nouveau droit de
l'arbitrage et les perspectives professionelles. Quebec: Quebec
National and International Commercial Arbitration Centre,
1987. p. 11-15.

--__ The arbitration agreement as the foundation of arbitra
tion and its recognition by the courts. In International Arbitra
tion Congress (11th: 1993: Bahrain). International arbitration
in a changing world 1 gen. ed. A. van den Berg with the co
operation of the T.M.C. Asser Instituut. Deventer: Kluwer
International Law and Taxation Publishers, c1994. p. 41-50.
(International Council for Commercial Arbitration congress
series; no. 6)

Hoagland, A. C., Jr. Mexico enacts arbitration law based on
UNCITRAL Model. Revue de droit des affaires internatio
nales: Forum Europeen de la communication (Paris, France)
3:360-361, 1994.

Parallel title of journal: International business law journal.

Hober, K. The new Draft Swedish Arbitration Act: commentary.
World arbitration & mediation report: covering dispute reso
lution in the United States and around the world (Irvington
on-Hudson, N.Y.) 5:8:180-181, 194-202, August 1994.

Highlights title: Sweden is considering a new draft arbitra
tion law, including important provisions on arbitrability,
procedures, awards, and judicial review.
Annex reproduces the text of the new Draft Swedish Arbi
tration Act, p. 194-202. As will be seen from the Draft
there are very few major or essential differences between
the Draft and the UNCITRAL Model Arbitration Law
(1985), p. 180.

Hrvatsko arbitratno savjetovanje (1st: 9-10 December 1993: Za
greb, Croatia) M. Dika, M. Giunio and A. Uzelac, eds. Med
junarodna trgova~ka arbitrarn u Hrvatskoj i Sloveniji. Zagreb:
Hrvatska gospodarska komora, 1993. 160 p. (Zbornik radova)

Translation of title from summary: International commer
cial arbitration in Croatia and Slovenia, p. 28.
At head of title: Stalno izbrano sudi te pri Hrvatskoj gos
podarskoj komori = Permanent Arbitration Court of the
Croatian Chamber of Economy.
Consists of conference papers in Croatian with English
summaries.

Hungary and Kenya move towards adoption of the Model Law.
World arbitration & mediation report: covering dispute reso
lution in the United States and around the world (Irvington
on-Hudson, N.Y.) 5:11:259, November 1994.

Title from highlights.
Titles of short notes: Hungarian Parliament considering
new arbitration law. - Model Law urged at Kenyan Con
ference [on International Trade Law (12-15 September
1994, Nairobi)].

Hungary finalizes adoption of UNCITRAL Law. World arbitra
tion & mediation report: covering dispute resolution in the
United States and around the world (Irvington-on-Hudson,
N.Y.) 6:2:31, February 1995.

Highlights title: Hungary adopted a new arbitration law
based on the UNCITRAL Model Arbitration Law (1985).

Kaplan, N. Hong Kong arbitration: a model for arbitration: Hong
Kong four years experience in arbitration under the Model
Law ... Asia law: the journal for Asia regional counsel (Hong
Kong) 1:23-27, JanuarylFebruary 1995.
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Kaplan, N., J. Spruce and M. J. Moser. Hong Kong and China
arbitration: cases and materials. Hong Kong: Butterworths,
1994. lxv, 843 p.

Includes bibliography, tables (of cases, of rules and con
ventions, of legislation), 37 appendices, and subject index.
Some appendices reproduce UNCITRAL legal texts/docu
ments in the field.

Kurki-Suonio, R. L'influence sur la nouvelle loi finlandaise de la
loi-type CNUDCI. Revue de l'arbitrage : Bulletin du ComiM
fran~ais de l'arbitrage (Paris, France) 3:499-504, juillet
septembre 1994.

Lalive, P. De la fureur reglementaire. Bulletin ASA; Association
suisse de l'arbitrage (BIHe, Switzerland) 12:2:213-219, 1994.

This article refers to the UNCITRAL document NCN.9/
396 and Add. 1 on Draft Guidelines for Preparatory Confer
ences in Arbitral Proceedings (1994).

Lebedev, S. Russia. New laws on international arbitration. Rivista
dell'arbitrato: Associazione italiana per l'arbitrato (Milano,
Italy) 3:4:589-595, 1993.

Includes summary in Italian, p. 594-595.

Urn, C. C. Singapore arbitration: remodelling the Model Law.
Asia law: the journal for Asia regional counsel (Hong Kong)
1:28-31, JanuarylFebruary 1995.

Locknie, H. The adoption of the UNCITRAL Model Law on
International Commercial Arbitration in Singapore. Singapore
journal of legal studies: Faculty of Law, National University
of Singapore (Singapore) 387-416, December 1994.

Passer-Muslin, J. Ukrainian law on arbitration. Parker School
journal of East European law: Parker School of Foreign and
Comparative Law (New York, N.Y.) 1:3:433-436, 1994.

Potter, R. B. The coming age of the UNCITRAL Model Law [on
International Commercial Arbitration] in Canada. Canadian
business law journal (Agincourt, Ont.) 24:3:429-434, February
1995.

Parallel title of journal: Revue canadienne du droit de com
merce.

Rawding, N. ADR; alternative dispute resolution: Bermuda's
International Conciliation and Arbitration Act 1993. Arbitra
tion international: London Court of International Arbitration
(London, United Kingdom) 10:1:179-184, November 1994.

The 1993 Act adopts as law the UNCITRAL Model Arbi
tration Law (1985) and invokes the UNCITRAL Concilia
tion Rules (1980) only as a point of reference but not as
law. Appendix reproduces excerpts from the Act related to
conciliation, Le. the UNCITRAL Conciliation Rules
(1980), p. 104-109.

Rosen, J. A. Arbitration under private international law: the doc
trines of separability and competence de la competence. Ford
ham international law journal: Fordham University School of
Law (New York, N.Y.) 17:3:599-666, 1994.

Schlosser, P. Bald neues Recht der Schiedsgerichtsbarkeit in
Deutschland? Recht der internationalen Wirtschaft: Betriebs
Berater international (Heidelberg, Germany) 40:9:723-728,
September 1994.

Sekolec, J. The need for modem and harmonized regime for inter
national arbitration. Croatian arbitration yearbook: Croatian
Chamber of Commerce, Permanent Arbitration Court (Zagreb,
Croatia) 1:27-49, 1994.

___ Update on UNCITRAL Guidelines on Preparatory
Conferences in Arbitration. World arbitration & mediation
report: covering dispute resolution in the United States and
around the world (lrvington-on-Hudson, N.Y.) 5:11:256-257,
1994.

This short note contains a progress report on the UNCI
TRAL's first draft ofGuidelines on Preparatory Conferences
in Arbitral Proceedings, NCN.9/396 and Add.!, of 30
March 1994.

Seminario El Derecho Comercial Internacional (20-21 October
1993: Buenos Aires, Argentina)

UNCITRAL y el futuro derecho comercial: el arbitraje comer
cial, garantfas y pagos internacionales, contrataciones publi
cas / A. I. Piaggi, coordinator. Buenos Aires: Depalma, 1994.
xiv, 253 p.

Contributions dealing with UNCITRAL legal texts in the
field of commercial arbitration: UNCITRAL Model Law
on International Commercial Arbitration: background and
salient features / J. Sekolec, p. 3-29. (Annex thereto repro
duces Spanish text of UNCITRAL Model Arbitration Law
(1985), p. 31-48). - Justicia, arbitraje y las reglas UNCI
TRAL 1985 en la Argentina IS. Le Pera, p. 49-55. - Otra
vez sobre la conveniencia de adoptar la Ley Model0 de
1985 sobre Arbitraje Comercial Internacional de UNCI
TRAL / A. I. Piaggi, p. 61-67.

Semple, W. G. The UNCITRAL Model Law and provisional
measures in international commercial arbitration. Arbitration
and dispute resolution law journal (London, United Kingdom)
4:269-289, December 1994.

This article was previously published in Revue de droit des
affaires internationales: Forum Europ6en de la communi
cation (Paris, France) 6:765-781, 1993.

Steyn, Sir J. England's response to the Model Law of Arbitration:
1993 Freshfields arbitration lecture. Arbitration: journal of the
Chartered Institute of Arbitrators (London, United Kingdom)
60:3:184-193, August 1994.

Tenenbaum, M. International arbitration of trade disputes in
Mexico: the arrival of the NAFTA and the new reforms to the
commercial code. Journal of international arbitration (Gene
va, Switzerland) 12:1:53-78, March 1995.

Trevifio, J. C. The new Mexican legislation on commercial arbi
tration. Journal of international arbitration (Geneva, Switzer
land) 11:4:5-39, December 1994.

Annex reproduces unofficial translation of new law into
English, prepared at the Ministry of Trade and Develop
ment of Mexico, p. 30-39.

Uff, J. and D. Keating. Should England reconsider the UNCI
TRAL Model Law or not? Arbitration international: London
Court of International Arbitration (London, United Kingdom)
10:2:179-184, 1994.

Ukraine adopts UNCITRAL Model Law. World arbitration &
mediation report: covering dispute resolution in the United
States and around the world (Irvington-on-Hudson, N.Y.)
5:6:131, June 1994.

Highlights title: Ukraine enacted a new arbitration law
based on the Model Law and resembling Russia's recent
arbitration law.

Wetter, G. The draft new Swedish Arbitration Act: the 'presenta
tion' of June 1994. Arbitration international: London Court of
International Arbitration (London, United Kingdom) 10:4:407
442, 1994.
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The Committee that had been entrusted with the prepara
tion of the new Arbitration Act gave utmost attention to
each provision of the UNCITRAL Model Arbitration Law
(1985); from the Draft Act will be seen that in substance
there are few major or essential differences between the
Act and the Model Law. - Introduction, p. 409.
Appendix reproduces English translation of the Draft Act,
p.429-443.

Zhong wei touzi fa bijiao / Y. B. Zheng, chief ed. Shanghai:
Tongji daxue chubanshe, 1993. 613 p.

Translation of title: Foreign investment laws of China: a
comparison with the laws of other countries.
Chapter 13. Resolution of disputes on international invest
ment 1 S. Z. Lu, p. 401-430; among others: UNCITRAL
Arbitration Rules (1976).
Appendix includes surveys of foreign investment laws of
81 countries and territories.
In Chinese.

Zivy, I. La nouvelle loi sur l'arbitrage au Mexique. Revue de
l'arbitrage: Bulletin du Comite franrais de l'arbitrage (Paris,
France) 2:295-319, 405-420, 1994.

Annex reproduces new arbitration law of Mexico in French
translation with title: Loi sur l'arbitrage du 22 juillet 19931
I. Zivy and A. Perrot, p. 405-420.

IV. International transport

Achard, R. Les Regles de Hambourg a nouveau mises en examen.
Droit maritime franrais: Societe du journal de la Marine
marchande (Paris, France) 46:254-258, 1994.

Ansieta NUiiez, A. Las Reglas de Hamburgo y las modificaciones
al libro III del C6digo de comercio chileno. Anuario de dere
cho maritimo: Gobierno Vasco, Departamento de Transportes
y Obras PUblicas, Escuela de Administraci6n Maritima (Barce
lona, Spain) 11:471-479, 1993.

Beelen, A. van and M. A. van de Laarschot. Van Den Haag naar
Hamburg: van oude verdragen, de dingen die voorbijgaan.
Weekblad voor privaatrecht, notariaat en registratie: Koninkl
ijke Notariele Broederschap ('S-Gravenhagen, Netherlands)
124:6113:819-826, 1993.

Bonassies, P. Rapport sur les Regles de Hambourg presente au
Conseil superieur de la Marine marchande [par I'Association
fran9aise du droit maritime]. Droit maritime franrais: Societe
du journal de la Marine marchande (Paris, France) 46:243-253,
1994.

This is an article-by-article analysis of the Hamburg Rules
(1978); text of the Rules is not reproduced.

Camarda, G. La Convenzione sulla responsabilita dei gestori di
terminali di trasporti: una verifica preventiva di costituziona
lita. Diritto del commercio intemazionale, pratica intemazio
nale e diritto interno (Milano, Italy) 8:2:269-314, aprile
giugno 1994. (Giurisprudenza commerciale)

Includes bibliography, p. 270-271 (fn. 1).

Carbone, S. M. Il ruolo e la normativa uniforme dell'operatore
terminalista. Rivista di diritto internazionale privato e pro
cessuale (Padova, Italy) 29:265-282, 1993.

Delwaide, L. The Hamburg Rules: a choice for the EEC? Diritto
marittimo: Rivista trimestrale di dottrina, giurisprudenza, leg
islazione italiana e straniera (Genova, Italy) 96:74-94, 1994.

This paper summarizes the speeches delivered at the Inter
national Colloqium held on 18 and 19 November 1993 at
the University of Antwerp by the European Institute of
Maritime and Transport Law.
See below under Hamburg Rules: a choice for the EEC?

Hamburg Rules: a choice for the EEC? International Colloquium
held on 18 and 19 November 1993 1 F. Berlingiere et al.
Antwerpen: MAKLU Uitgevers, 1994. 239 p.

At head of cover: European Institute of Maritime and
Transport Law.
Includes bibliography.
See above summary of speeches by L. Delwaide.

Hamburg Rules (1978) United Nations Convention on the Car
riage of Goods by Sea, 1978 (Hamburg Rules). [Vienna, Aus
tria]: United Nations, 1994. iv, 30 p.

Accompanied by Explanatory note by the UNCITRAL sec
retariat on the United Nations Convention on the Carriage
of Goods by Sea, 1978 (Hamburg), p. 21-30, which had
been previously issued as NCN.9/306.
This booklet will also be available in French and Spanish.
Authentic texts of the Convention (Arabic, Chinese, Eng
lish, French, Russian and Spanish) in Annex to N
CONF.89113.

Harten, D. 1. Das internationale Obereinkommen Uber die Haft
ung der Terminal Operators im internationalen Handelsverkehr
und seine Anwendbarkeit auf die deutschen GUterumschlags
betriebe. Hamburg: Luchterhand, 1993. xli, 271 p. (Schriften
zum Transportrecht. Kommentator Verkehrsrecht)

Thesis (doctoral) - University of Hamburg, Germany,
1993.
Includes bibliography, p. xv-xxxi, and annexes with some
relevant legal texts; annexes I and 11 reproduce the Termi
nal Operators Convention (1991) in English and German,
p. 209-222 and 223-237, respectively.

Honnold, 1. O. Porteadores transoceanicos y carga: cldridad y
equidad: La Haya 0 Hamburgo? 1 tr. P. J. Baena, Derecho de
los negocios (Madrid, Spain) 7:53:1-15, febrero 1995.

This is a translation ofhis: Ocean carriers and cargo: clarity
and fairness: Hague or Hamburg? Joumal of maritime law
and commerce (Cincinnati, Ohio) 24:1:75-109, January
1993.

lllescas Ortiz, R. Regimen jurfdico de la responsabilidad en el
ambito del transporte maritimo: derechos nacionales y con
venios internacionales. In Estudios sobre el aseguramiento de
la responsabilidad en la gran empresa: [XXV aniversario de
MUSINl; Mutua de Seguros del Instituto Nacional de Indus
tria] 1 dirigidos por F. Sanchez Calero. Madrid: MUSINI,
1994. p. 701-722.

Joko-Smart, H. M. From the Hague to Freetown via Hamburg,
towards modem uniform rules for international sea transport.
Sierra Leone law joumal: University of Sierra Leone (Free
town, Sierra Leone) 1:1:7-25, November 1994.

Moran Bovio, D. Los Hmites del perfodo de la responsabilidad del
porteador en las Reglas de Hamburgo. In Estudios Homenaje
al Profesor Aurelio Menendez Menendez (in preparation),
28 p.

This contribution to a Festschrift in honour of Prof. A.
Menendez Menendez deals with article 4 of the Hamburg
Rules (1978).
Reprint.
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Ramberg, J. and E. Vincenzini. La Convenzione sulla responsa
bilita degli operatori di "transport terminals" nel commercio
internazionale (Vienna, giugno 1989). Diritto dei trasporti
(Padova, Italy) 2:121-126, 1990. (Collana di diritto dei
trasporti / Istituto di diritto della navigazione (Roma, Italy).
Sezione attualita; 6)

The Treaty on Terminal Operator Liability in International Trade /
P. B. Larsen et al. Journal of maritime law and commerce
(Cincinnati, Ohio) 25:3:339-392, July 1994.

United Nations Convention on the Liability of Operators of
Transport Terminals in International Trade. Multimodal trans
port newsletter: UNCTAD Services Development Division
(Geneva, Switzerland) 6:6-7, August 1993.

Vincenzini, E. Una realta portuale e una figura giuridica nascente:
iI terminal operator. Diritto dei trasporti (Padova, Italy) 2:61
69, 1989. (Coliana di diritto dei trasporti / Istituto di diritto
della navigazione (Roma, Italy). Sezione attualita; 4)

V. International payments

Abascal Zamora, J. M. Breve resumen de la Ley Modelo de la
CNUDMI sobre Transferencias Internacionales de Credito.
Revista de derecho privado: Instituto de Investigaciones Ju
rfdicas (Mexico, D.F.) 3:10:67-75, enero-abril 1993.

Annex reproduces Spanish text of UNCITRAL Credit
Transfer Law (1992), p. 77-92.

____ El comercio electr6nico. Financiero: [secci6n] gufa
legal (Mexico, D.F.).

In three instalments:
I in 7A, martes 5 de abril de 1994;
11 in 8A, miercoles 13 de abril de 1994;
III in 5A, miercoles 27 de abril de 1994.
Individual instalments titled: Las funciones jurfdicas de los
documentos. - EDI en el comercio. - Que valor legal
tiene un fax.
Running title of newspaper: Financiero, andlisis.

___ La Ley Modelo de la CNUDMI-UNCITRAL-sobre
Transferencias Internacionales de Credito. Derecho de los
negocios (Madrid, Spain) 4:39:14-17, diciembre 1993.

Bergsten, E. E. A payments law for the world: UNCITRAL
Model Law on International Credit Transfers. In Payment sys
tems of the world / R.C. Effros, ed. New York: Oceana, c1994.
p.407-499.

Appendix C reproduces the UNCITRAL Credit Transfer
Law (1992), p. 561-576.

Cerenza, L. La legge-tipo sui trasferimenti internazionali di fondi
predisposta dall'UNCITRAL. Quaderni di ricerca giuridica
delta Consulenza Legale: Banca d' Italia (Roma, Italy) 29: 159
169, settembre 1993.

This is a contribution to a law seminar on payment sys
tems: Convegno giuridico "Il sistema dei pagamenti", Pe
rugia, 23-24 ottobre 1992.

Checa Martinez, M. Ley Modelo de la CNUDMI sobre Transfer
encias Internacionales de Credito, de 15 de mayo de 1992.
Revista espaiiola de derecho internacional: Consejo Superior
de Investigaciones Cientfficas (Madrid, Spain) 45:2:626-629,
julio-diciembre 1993.

____ Las transferencias de credito en el derecho del comer
cio internacional. Secci6n Ill, Labor de la CNUDMI en mate-

ria de transferencias internacionales de credito: Ley modelo.
Revista de derecho bancario y bursdtil: Centro de Docu
mentaci6n Bancaria y Bursl1til (Madrid, Spain) 13:53:109-136,
enero-marzo 1994.

Effros, R. C. UNCITRAL Model Law on International Credit
Transfers compared with Uniform Commercial Code article
4A. In Payment systems of the world / R. C. Effros, ed. New
York: Oceana, c1994. p. xxxiii-xxxvii.

Appendix C reproduces the UNCITRAL Credit Transfer
Law (1992), p. 561-576.

Genner, J. Das UNCITRAL Modellgesetz iiber den international
en Dberweisungsverkehr: ein Vorbild fUr Europa? Zeitschrift
fUr europiiisches Privatrecht (Miinchen, Germany) 3:1:60-66,
1995.

Greiner, M. J. Ubersicht zu elmgen Entwicklungen im inter
nationalen Handels- und Verfahrensrecht. Schweizerische Zeit
schrift fUr Wirtschaftsrecht (Ziirich, Switzerland) 66:5:251
256, 1994.

Parallel titles of journal: Swiss review of business law =
Revue suisse de droit des affaires.
This article deals among others with UNCITRAL's work in
the fields of independent guarantees, procurement and elec
tronic data interchange.

Heinrich, G. C. Funds transfers, payments, and payment systems:
international initiatives towards legal harmonization. Inter
national lawyer: American Bar Association, Section of Inter
national Law and Practice (Chicago, Ill.) 28:3:787-824, fall
1994.

Published also in: Cross-border electronic banking: chal
lenges and opportunities / J. J. Norton, C. Reed and I.
Walden, eds. London: Lloyd's of London Press, 1995. p.
233-270.

Karagorgiou, S. Developments on the law of international credit
transfers. International banking and financial law (London,
United Kingdom) 12:12:119-120, May 1994.

Madrid Parra, A. Anteproyecto de Ley Modelo sobre aspectos
juridicos del intercambio e1ectr6nico de datos (ED!) y medios
afines a la comunicaci6n de datos. In Estudios Homenaje al
Profesor Manuel Broseta Pont (in preparation), 30 p.

This contribution to a Festschrift in honour of Prof. M.
Broseta Pont is an article-by-article commentary of the
UNCITRAL Draft Uniform Rules on the Legal Aspects of
ED! (1994).

Murray, D. E. The United Nations Convention on International
Bills of Exchange and International Promissory Notes with
some comparisons with the former and revised article three of
the Uniform Commercial Code. University of Miami inter
American law review: University of Miami School of Law
(Coral Gables, FIa.) 25:2:189-225, winter 1993-94.

New UNCITRAL Model Law on Procurement accommodates
electronic data interchanges. Data law report (Deerfield, Ill.)
1:2:22, September 1993.

Nicoll, C. E.D.!. [electronic data interchange] evidence and the
Vienna Convention. Journal of business law (London, United
Kingdom) 21-35, January 1995.

Note by the UNCITRAL secretariat on the UNCITRAL Model
Law on International Credit Transfers =Note du secretariat de
la CNUDCI sur la Loi type de la CNUDCI sur les virements
internationaux. Uniform law review: UNIDROIT (Rome, Italy)
2:2-27, 30-59, 1992, November 1994 printing.



Part Three. Annexes 431

Parallel title of journal: Revue de droit unifonne.
This Note is a reproduction of UNCITRAL document N
CN.9/384 of 19 November 1993 and has been prepared by
the secretariat for informational purposes only.
Also reproduced is the text of the UNCITRAL Credit
Transfer Law (1992) as adopted by the Commission at its
twenty-fifth session, 4-22 May 1992 (N47/17).
Both texts are reproduced in English and French on facing
pages.

Portirio Carpio, L. 1. La Convenci6n de la ONU sobre letras y
pagares internacionales y la Ley cambiaria espafiola: algunos
aspectos del pagare. Derecho de los negocios (Madrid, Spain)
3:25:29-35,octubre 1992.

Rennpferdt, P. Die internationalen Regelungsmodelle zu Leis
tungsort und -zeit von Geldschulden: das UNCITRAL-Mod
ellgesetz Uber den internationalen Uberweisungsverkehr. In his
Die internationale Harmonisierung des ErfUllungsrechts fUr
Geldschulden: ein Gegenvorschlag auf der Basis des Versend
ungsschuldmodells. 1. Aufl. Baden-Baden: Nomos, 1993. p.
55-60, 109-114.

Thesis (doctoral) - University of Gottingen, Germany,
1992/93.
Includes annexes with legal texts, p. 229-279, and biblio-
graphy, p. 281-301. .
Also summary of the results and a Proposal for a Model
Regulation of the Law Governing Performance on Money
Owed, p. 223-228.
Book in German with some English.

Roever, J.-H. M. Unification work by UNCITRAL on assignment
of claims. Law in transition: a newsletter on legal cooperation
and training: European Bank for Reconstruction and Develop
ment (London, United Kingdom) 28-29, winter/spring 1994.

Schneider, U. H. The uniform rules for international credit
transfers under the UNCITRAL Model Law. In Legal issues
in international credit transfers / W. Hadding and U. H.
Schneider, eds. Berlin: Duncker & Humblot, cl993. p. 451
474. (Untersuchungen liber das Spar-, Giro- und Kreditwesen.
Abteilung B, Rechtswissenschaft; Bd. 82/2)

German version of the contribution titled: Die einheitliche
Regelung des internationalen Uberweisungsverkehr durch
das UNCITRAL-Modellgesetz, 1993.

Seminario El Derecho Comercial Internacional (20-21 October
1993: Buenos Aires, Argentina)
UNCITRAL y el futuro derecho comercial: el arbitraje comer
cial, garantfas y pagos internacionales, contrataciones publi
cas / A. I. Piaggi, coordinator. Buenos Aires: Depalma, 1994.
xiv, 253 p.

Contributions dealing with UNCITRAL legal texts on
International Payments: UNCITRAL Model Law on Inter
national Credit Transfers / E. E. Bergsten, p. 117-131. 
UNCITRAL Draft Convention on International Guaranty
Letters / E. E. Bergsten, p. 133-145.

Sorieul, R. Update on the work of the United Nati.ons Commis
sion on International Trade Law (UNCITRAL) ID the field of
EDI. EDIlaw review: legal aspects of paperless communica
tion (Dordrecht, Netherlands) 1:3:223-232, 1994.

Vasseur, M. Les transferts internationaux de fonds: la loi type des
Nations Unies sur les virements internationaux. Les cartes de
debit. Recueil des cours: Academie de droit international (The
Hague, Netherlands) 2:239: 117-405, 1993.

Parallel title of serial: Collected courses: Hague Academy
of International Law.

Includes bibliography, p. 402-405.
Annex reproduces French text of UNCITRAL Credit
Transfer Law (1992), p. 389-401.

VI. Independent guarantees and stand-by letters of credit

Affaki, B. G. L'unification internationale du droit des garanties
independantes. Paris: [s.n.], 1995. Hi, 783 p.

Thesis (doctoral) - University Pantheon-Assas (Paris 11),
Paris, France, 1995.
Includes bibliography and subject index.
Main topic is the UNCITRAL Draft Convention on Inter
national Guaranty Letters (1993).

Fayers, R. What impact will the work at UNCITRAL have on the
UCP [Uniform Customs and Practice for Documentary Credits
(1993)]? Documentary credits insight: International Chamber
of Commerce (Paris, France) 1:1:17,23, winter 1995.

Running title of journal: Insight.

Greiner, M. 1. Ubersicht zu einigen Entwicklungen im interna
tionalen Handels- und Verfahrensrecht. Schweizerische Zeit
schriftfiir Wirtschaftsrecht (ZUrich, Switzerland) 66:5:251-256,
1994.

Parallel titles of journal: Swiss review of business law =
Revue suisse de droit des affaires.
This article deals among others with UNCITRAL's work in
the fields of independent guarantees, procurement and elec
tronic data interchange.

Seminario El Derecho Comercial Internacional (20-21 October
1993: Buenos Aires, Argentina)
UNCITRAL y el futuro derecho comercial: el arbitraje comer
cial, garantfas y pagos internacionales, contrataciones publi
cas / A. I. Piaggi, coordinator. Buenos Aires: Depalma, 1994.
xiv, 253 p.

Contribution dealing with UNCITRAL project in the field
of independent guarantees: UNCITRAL Draft Convention
on International Guaranty Letters / E. E. Bergsten, p. 133
145.

VII, Procurement

Greiner, M. 1. Ubersicht zu einigen Entwicklungen im interna
tionalen Handels- und Verfahrensrecht. Schweizerische Zeit
schriftfiir Wirtschaftsrecht (ZUrich, Switzerland) 66:5:251-256,
1994.

Parallel titles of journal: Swiss review of business law =
Revue suisse de droit des affaires.
This article deals among others with UNCITRAL's work in
the fields of independent guarantees, procurement and elec
tronic data interchange.

Monin Bovio, D. La contrataci6n publica de obras y bienes se
abre al mercado mundial: nueva Ley Modelo de UNCITRAL.
Derecho de los negocios (Madrid, Spain) 50:5: 10-17, noviem
bre 1994.

New UNCITRAL Model Law on Procurement accommodates
electronic data interchanges. Data law report (Deerfield, Ill.)
1:2:22, September 1993.

Seminario El Derecho Comercial Internacional (20-21 October
1993: Buenos Aires, Argentina)
UNCITRAL y el futuro derecho comercial: el arbi~raje co~e~

cial, garantfas y pagos internacionales, contrataclOnes pubh
cas / A. I. Piaggi, coordinator. Buenos Aires: Depalma, 1994.
xiv, 253 p.



432 Yearbook of the United Nations Commission on International Trade Law, 1994, vol. XXV

Contributions dealing with UNCITRAL legal texts on pub
lic procurement: UNCITRAL Model Law on Procurement
of Goods and Construction: background and salient fea
tures 1 J. Sekolec, p. 167-183. - La Ley Modelo sobre
Contrataci6n PUblica de la CNUDMI: conveniencia de su
adopci6n por la Republica Argentina 1Ma. Graciela Reiriz,
p. 185-191. - El Proyecto de Ley Model0 sobre Adjudi
caci6n de Trabajos Publicos: conveniencia de su adopci6n 1
J. A. Sanchez, p. 197-204. - La regulaci6n de la con
trataci6n publica 1 T. Hutchinson, p. 205-210. (Annex to
this block is the Spanish text of UNCITRAL Model Law
on Procurement of Goods and Construction (1993), p. 211
253).

United Nations Commission on International Trade Law: Model
Law on Procurement of Goods and Construction, [adopted by
UNCITRAL on 16 July 1993]. Intemationallegal materials:
American Society of International Law (Washington, D.C.)
33:2:445-455, March 1994.

Reproduces Introductory Note from Guide to Enactment of
UNCITRAL Model Law on Procurement of Goods and
Construction, UNCITRAL document NCN.9/393 of 1
December 1993.
Reproduces also the text of the UNCITRAL Model Pro
curement Law from Report of the United Nations Commis
sion on International Trade Law on the work of its twenty
sixth session, 5-23 July 1993 (N48/17).

Wallace, D., Jr. UNCITRAL Model Law on Procurement of
Goods, Construction and Services: the addition of services.
Public procurement law review (London, United Kingdom) 6:
CS 218-219, 1994.

This is a short presentation of the new UNCITRAL Model
Procurement Law (1994).

___ The changing world of national procurement systems:
global reformation. Public procurement law review (London,
United Kingdom) 2:57-62, 1995.

Reprint.

Westring, G. Multilateral and unilateral procurement regimes 
to which camp does the UNCITRAL Model Law on Procure
ment belong? Public procurement law review (London, United
Kingdom) 4:142-151, 1994.

VIII. Cross-border insolvency

Colloquium on Cross-Border Insolvency (17-19 April 1994,
Vienna, Austria)
Colloquium on Cross-Border Insolvency 1 J. F. Fletcher, ed.
Intemational insolvency review: International Association of
Insolvency Practitioners; INSOL (London, United Kingdom)
4:1-115, 1995.

Special conference issue.

ANNEX

Check-list of short titles of UNCITRAL legal texts as cited in the annotations
to this bibliography and their equivalents in full

Short title

Hamburg Rules (1978)

Limitation Convention (1974/1980)

Terminal Operators Convention (1991)

UNCITRAL Credit Transfer Law (1992)

UNCITRAL Model Arbitration Law (1985)

UNCITRAL Model Procurement Law (1994)

United Nations Sales Convention (1980)

Full title

United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg)

Convention on the Limitation Period in the
International Sale of Goods (New York, 1974,
as amended by Vienna 1980 Protocol)

United Nations Convention on the Liability of
Operators of Transport Terminals in Interna
tional Trade (Vienna, 1991)

UNCITRAL Arbitration Rules (1976)

UNCITRAL Conciliation Rules (1980)

UNCITRAL Model Law on International
Credit Transfers (1992)

UNCITRAL Model Law on International
Commercial Arbitration (1985)

UNCITRAL Model Law on Procurement of
Goods, Construction and Services (1994)

United Nations Convention on Contracts for
the International Sale of Goods (Vienna,
1980)
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Document symbol Title or description
Location in
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A. List of documents before the Commission at its twenty-seventh session

1. General series

A/CN.9/383

A/CN.9/384

A/CN.9/385

A/CN.9/386

A/CN.91387

A/CN.9/388

AlCN.91389

AlCN.9/390

AlCN.9/391

AlCN.9/392

AlCN.9/394

AlCN.91395

AlCN.9/396
and Add.!

AlCN.9/397

AlCN.9/398

Provisional agenda Not reproduced

International payments: UNCITRAL Model Part two, VI, A
Law on International Credit Transfers

Liability of operators of transport terminals: Part two, VII
United Nations Convention on the Liability of
Operators of Transport Terminals in International
Trade

International payments: United Nations Convention Part two, VI, B
on International Bills of Exchange and
International Promissory Notes

Electronic data interchange: report of the Working Part two, Ill, A
Group on Electronic Data Interchange on the work
of its twenty-sixth session

International contract practices: report of the Part two, I1, A
Working Group on International Contract Practices
on the Work of its twentieth session

Procurement: report of the Working Group on the Part two, I, A
New International Economic Order on the work
of its sixteenth session

Electronic data interchange: report of the Part two, Ill, C
Working Group on Electronic data interchange
on the work of its twenty-seventh session

International contract practices: report of the Part two, lI, C
Working Group on International Contract
Practices on the Work of its twenty-first session

Procurement: report of the Working Group on the Part two, I, C
New International Economic Order on the work of
its seventeenth session

Procurement: draft amendments to the Guide to Part two, I, E
Enactment of UNCITRAL Model Law on
Procurement of Goods and Construction

Coordination of work: Uniform Customs and Part two, VIII
Practice for Documentary Credits

International commercial arbitration: draft Part two, IV
guidelines for preparatory conferences in arbitral
proceedings

Possible furore work: legal aspects of receivables Part two, V, A
financing

Possible future work: cross-border insolvency: Part two, V, B
report on UNCITRAL-INSOL Colloquium on
Cross-Border Insolvency
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Document symbol

NCN.9/399

NCN.9/4oo

NCN.9/401

NCN.9140l/Add.1

NCN.9/403

NCN.9/41

Location in
Title or description present volume

Possible future work: build-operate-transfer Part two, V, C
projects

Training and assistance: training and technical Part two, X
assistance

Status of UNCITRAL texts: status of Conventions Part two, IX, A

Status of UNCITRAL texts: status of the Part two, IX, B
Hamburg Rules

Guide to enactment of UNCITRAL Model Part three, II
Law on Procurement of Goods, Construction
and Services

Bibliography of recent writings related to the Part three, IV
work of UNCITRAL

2. Restricted series

NCN.9IXXVIIICRP.1 Draft report of the United Nations Commission
and Add.I-13 on International Trade Law on the work of its

twenty-seventh session

NCN.9IXXVIIICRP.2 Report of the drafting group

NCN.9IXXVIIICRPJ Draft paragraphs for the Guide to Enactment of
the UNCITRAL Model Law on Procurement
of Goods, Construction and Services

NCN.9IXXVIIICRP.4 ICC Uniform Customs and Practice for
Documentary Credits (UCP 500)

NCN9IXXVIIICRP.5 Adoption of the Model Law and recommendation:
draft resolution

3. Infonnation series

NCN.9IXXVIl/INF.l/ List of participants
Rev.l

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

B. List of documents before the Working Group on the New International
Economic Order at its sixteenth session

1. Working papers

NCN.9/WG.Y/WP.37 Provisional agenda

NCN.9/WG.V/WP.38 Draft model legislative provisions on
procurement of services

2. Restricted series

Not reproduced

Part two, I, B

NCN.9/WG.YIXVII
CRP.I and Add.1-6

Draft report of the Working Group on the New
International Economic Order on the work of
its sixteenth session

3. Information series

Not reproduced

NCN.9/WG.VIXVII List of participants
INF.l

Not reproduced

C. List of documents before the Working Group on the New International
Economic Order at its seventeenth session

1. Working papers

NCN.9/WG.V/wP,39 Provisional agenda Not reproduced
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NCN.9/WG.V/WPAO Draft amendments to the UNCITRAL Model Part two, I, D
Law on Procurement of Goods and Construction
to incorporate procuremnt of services

2. Restricted series

NCN.9/WG.VfXVIJJ Draft report of the Working Group on the New Not reproduced
CRP.1 and Add. 1-7 International Economic Order on the work of

its seventeenth session

NCN.9/WG.VfXVIJJ Report of the drafting group on UNCITRAL Not reproduced
CRP.2 and Add.1-4 Model Law on Procurement of Goods,

Construction and Services

3. Information series

NCN.9IWG.VfXVIJJ List of participants Not reproduced
INF.l

D. List of documents before the Working Group on the International Contract Practices
at its twentieth session

1. Working papers

NCN.9IWG.IJ/WP.79 Provisional agenda

NCN.9IWG.IJ/WP.80 Further revision of draft Convention:
articles 1 to 17

2. Restricted series

Not reproduced

Part two, 11, B

NCN.9IWG.IIIXXI
CRP.1 and Add.1-6

NCN.9IWG.IIIXXI
INF.1

Draft report of the Working Group on
International Contract Practices on the work of
its twentieth session

3. Information series

List of participants

Not reproduced

Not reproduced

E. List of documents before the Working Group on Electronic Data Interchange
at its twenty-sixth session

1. Working papers

NCN.9IWG.IVIWP.56 Provisional agenda

A1CN.9IWG.IVIWP.57 Draft uniform rules on the legal aspects of
electronic data interchange (ED!) and related
means of trade data communication

NCN.9IWG.IVIWP.58 Proposal by the United Kingdom of Great
Britain and Northern Ireland

2. Restricted series

Not reproduced

Part two, Ill, B, 1

Part two, Ill, B, 2

NCN.9/wG.IVIXXVJJ
CRP.I and Add.l-ll

Draft report of the Working Group on Electronic
Data Interchange on the work of its
twenty-sixth session

3. Information series

Not reproduced

A/CN.9/WG.IVfXXVJJ List of participants
INF.l

Not reproduced
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F. List of documents before the Working Group on Electronic Data Interchange
at its twenty-seventh session

1. Working papers

NCN.9/WG.IV/WP.59 Provisional agenda

NCN.9/WG.IV/WP.60 Revised articles of draft uniform rules on
the legal aspects of electronic data interchange
and related means of data communication

2. Restricted series

Not reproduced

Part two, III, D

NCN.9/wG.IVIXXVIII Draft report of the Working Group on Electronic Not reproduced
CRP.I and Add.I-1O Data Interchange on the work of its twenty

seventh session

NCN.9/wG.IVIXXVIII Proposal by the French delegation Not reproduced
CRP.2

3. Information series

NCN.9/WG.IlIXXVIII List of participants
INF.I

Not reproduced
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1. Reports on the annual sessions of the Commission

N7216 (first session) Volume I: 1968-1970 Part two, I, A 71
N7618 (second session) Volume I: 1968-1970 Part two, 11, A 94
N8017 (third session) Volume I: 1968-1970 Part two, Ill, A 129
N8417 (fourth session) Volume 11: 1971 Part one, 11, A 9
N8717 (fifth session) Volume Ill: 1972 Part one, 11, A 9
N9017 (sixth session) Volume IV: 1973 Part one, 11, A 11
N9617 (seventh session) Volume V: 1974 Part one, 11, A 13
NlO017 (eighth session) Volume VI: 1975 Part one, 11, A 9
N31117 (ninth session) Volume VII: 1976 Part one, 11, A 9
A/32f17 (tenth session) Volume VIII: 1977 Part one, 11, A 11
N33/17 (eleventh session) Volume IX: 1978 Part one, 11, A 11
N34/17 (twelfth session) Volume X: 1979 Part one, 11, A 11
N35117 (thirteenth session) Volume XI: 1980 Part one, 11, A 7
N36/17 (fourteenth session) Volume XII: 1981 Part one, A 3
N37117 and Corr.1 Volume XIII: 1982 Part one, A 3

(fifteenth session)
Volume XIV: 1983 Part one, A 3N38/17 (sixteenth session)

N39/17 (seventeenth session) Volume XV: 1984 Part one, A 3
N40117 (eighteenth session) Volume XVI: 1985 Part one, A 3
N41117 (nineteenth session) Volume XVII: 1986 Part one, A 3
N42117 (twentieth session) Volume XVIII: 1987 Part one, A 3
N43/17 (twenty-first session) Volume XIX: 1988 Part one, A 3
N44117 (twenty-second session) Volume XX: 1989 Part one, A 3
N45/17 (twenty-third session) Volume XXI: 1990 Part one, A 3
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N46117 (twenty-fourth session) Volume XXII: 1991 Part one, A 3
N47117 (twenty-fifth session) Volume XXIII: 1992 Part one, A 3
N48117 (twenty-sixth session) Volume XXIV: 1993 Part one, A 3

2. Resolutions of the General Assembly

2102 (XX) Volume I: 1968-1970 Part one, 11, A 18
2205 (XXI) Volume I: 1968-1970 Part one, 11, E 65
2421 (XXIII) Volume I: 1968-1970 Part two, I, B, 3 92
2502 (XXIV) Volume I: 1968-1970 Part two, 11, B, 3 127
2635 (XXV) Volume 11: 1971 Part one, I, C 7
2766 (XXVI) Volume Ill: 1972 Part one, I, C 7
2928 (XXVII) Volume IV: 1973 Part one, I, C 8
2929 (XXVII) Volume IV: 1973 Part one, I, C 8
3104 (XXVIII) Volume V: 1974 Part one, I, C 10
3108 (XXVIII) Volume V: 1974 Part one, I, C 10
3316 (XXIX) Volume VI: 1975 Part one, I, C 6
3317 (XXIX) Volume VI: 1975 Part three, I, B 297
3494 (XXX) Volume VII: 1976 Part one, I, C 7
31/98 Volume VIII: 1977 Part one, I, C 7
31/99 Volume VIII: 1977 Part one, I, C 7
311100 Volume XIII: 1977 Part one, I, C 7
321145 Volume IX: 1978 Part one, I, C 8
321438 Volume IX: 1978 Part one, I, C 8
33/92 Volume X: 1979 Part one, I, B 8
33/93 Volume X: 1979 Part one, I, C 8
341142 Volume XI: 1980 Part one, I, C 4
341143 Volume XI: 1980 Part one, I, C 4
341150 Volume XI: 1980 Part three, III 166
351166 Volume XI: 1980 Part three, III 166
35151 Volume XI: 1980 Part one, 11, D 31
35152 Volume XI: 1980 Part one, 11, D 31
36/32 Volume XII: 1981 Part one, D 20
361107 Volume XII: 1981 Part three, I 269
36/111 Volume XII: 1981 Part three, 11 270
37/103 Volume XIII: 1982 Part three, III 425
37/106 Volume XIII: 1982 Part one, D 21
37/107 Volume XIII: 1982 Part one, D 21
381128 Volume XIV: 1983 Part three, III 275
38/134 Volume XIV: 1983 Part one, D 21
38/135 Volume XIV: 1983 Part one, D 21
39/82 Volume XV: 1984 Part one, D 23

40171 Volume XVI: 1985 Part one, D 47
40/72 Volume XVI: 1985 Part one, D 47

41177 Volume XVII: 1986 Part one, D 37
421152 Volume XVIII: 1987 Part one, D 41

421153 Volume XVIII: 1987 Part one, E 43

43/165 and annex Volume XIX: 1988 Part one, D 19

431166 Volume XIX: 1988 Part one, E 20

44/33 Volume XX: 1989 Part one, E 37

45142 Volume XXI: 1990 Part one, D 18

46/56 Volume XXII: 1991 Part one, D 47

47/34 Volume XXIII: 1992 Part one, D 25

48/32 Volume XXIV: 1993 Part one, D 39

48/33 Volume XXIV: 1993 Part one, D 40

48/34 Volume XXIV: 1993 Part one, D 40

3. Reports of the Sixth Committee

N5728 Volume I: 1968-1970 Part one, I, A 5

N6396 Volume I: 1968-1970 Part one, 11, B 18

N6594 Volume I: 1968-1970 Part one, 11, D 58

N7408 Volume I: 1968-1970 Part two, I, B, 2 88

N7747 Volume I: 1968-1970 Part two, 11, B, 2 121

N8146 Volume 11: 1971 Part one, I, B 3

N8506 Volume Ill: 1972 Part one, I, B 3

N8896 Volume IV: 1973 Part one, I, B 3
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Volume VI: 1975
Volume VI: 1975
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Volume XIV: 1983
Volume XV: 1984
Volume XVI: 1985
Volume XVII: 1986
Volume XVIII: 1987
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Volume XXI: 1990
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Volume XXIII: 1992
Volume XXIV: 1993
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Part one, I, B
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Part one, 11, C
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46
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Al7616
Al8015/Rev.l
TDIBIC.4/86, annex I
Al8415/Rev.l
Al8715/Rev.l
Al9015/Rev.l
Al9615/Rev.l
AllOO15/Rev.1
TDIB1617
TD1B1664
Al33/15N01.11
Al341l5N01.11
Al351l5No1.11
Al36/15No1.11
TDIB1930
TDIB1973
TDIBlto26
TD/B/to77
TDIBIL.81O/Add.9
Al42115
TDIBI1193
TDIBI1234Nol.I1
TDIBI1277Nol.II
TDIBI1309Nol.II
TDIB139(l)/15
TDIB140(l)14 (VoU)

Volume I: 1968-1970
Volume I: 1968-1970
Volume 11: 1971
Volume 11: 1971
Volume Ill: 1972
Volume IV: 1973
Volume V: 1974
Volume VI: 1975
Volume VII: 1976
Volume VIII: 1977
Volume IX: 1978
Volume X: 1979
Volume XI: 1980
Volume XI: 1980
Volume XII: 1981
Volume XIII: 1982
Volume XIV: 1983
Volume XV: 1984
Volume XVI: 1985
Volume XVII: 1986
Volume XVIII: 1987
Volume XIX: 1988
Volume XX: 1989
Volume XXI: 1990
Volume XXII: 1991
Volume XXIII: 1992
Volume XXIV: 1993

Part two, I, B, 1
Part two, 11, B, 1
Part one, I, A
Part two, IV
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, I, A
Part one, 11, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
Part one, B
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3
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3
3
3
3
3
3
3
3
3

30
19
20
20
22
46
36
40
18
33
18
46
24
37
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AlC.61L.571
AlC.61L.572
AlCN.9/15 and Add.l
AlCN.9/18
AlCN.9/19
AlCN.9121 and Corr.1
AlCN.9/30

Volume I: 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970

Part one, I, B 5
Part one, I, C 13
Part three, Ill, B 256
Part three, I, C, 1 207
Part three, Ill, A, 1 239
Part three, IV, A 260
Part three, I, D 218
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AlCN.9/31 Volume I: 1968-1970 Part three, I, A, 1 159
AlCN.9/33 Volume I: 1968-1970 Part three, I, B 202
AlCN.9134 Volume I: 1968-1970 Part three, I, C, 2 216
AlCN.9/35 Volume I: 1968-1970 Part three, I, A, 2 176
AlCN.9/38 Volume I: 1968-1970 Part three, 11, A, 2 243
AlCN.9/L.19 Volume I: 1968-1970 Part three, V, A 285
AlCN.9138/Add.! Volume 11: 1971 Part two, 11, 1 113
AlCN.9141 Volume I: 1968-1970 Part three, 11, A 233
AlCN.9/48 Volume 11: 1971 Part two, 11, 2 114
AlCN.9/50 and annex I-IV Volume 11: 1971 Part two, I, C, 2 87
AlCN.9152 Volume 11: 1971 Part two, I, A, 2 50
AlCN.9/54 Volume 11: 1971 Part two, I, B, 1 66
AlCN.9/55 Volume 11: 1971 Part two, III 133
AlCN.9/60 Volume 11: 1971 Part two, IV 139
AlCN.9/62 and Add.1 and 2 Volume Ill: 1972 Part two, I, A, 5 77
AlCN.9/63 and Add.1 Volume Ill: 1972 Part two, IV 251
AlCN.9/64 Volume Ill: 1972 Part two, III 193
AlCN.9/67 Volume Ill: 1972 PlIrt two, 11, 1 145
AlCN.9170 and Add.2 Volume Ill: 1972 Part two, I, B, 1 96
AlCN.9173 Volume Ill: 1972 Part two, 11, B, 3 115
AlCN.9174 and annex I Volume IV: 1973 Part two, IV, 1 137
AlCN.9175 Volume IV: 1973 Part two, I, A, 3 61
AlCN.9176 and Add.! Volume IV: 1973 Part two, IV, 4 and 5 159,200
AlCN.9177 Volume IV: 1973 Part two, 11, 1 101
AlCN.9178 Volume IV: 1973 Part two, I, B 80
AlCN.9179 Volume IV: 1973 Part two, Ill, 1 129
AlCN.9/82 Volume IV: 1973 Part two, V 217
AlCN.9/86 Volume V: 1974 Part two, 11, 1 97
AlCN.9/87 Volume V: 1974 Part two, I, 1 29
AlCN.9187, annex I-IV Volume V: 1974 Part two, I, 2-5 51
AlCN.9188 and Add.l Volume V: 1974 Part two, Ill, 1 and 2 113
AlCN.9/91 Volume V: 1974 Part two, IV 191
AlCN.9/94 and Add.! and 2 Volume V: 1974 Part two, V 195
AlCN.9196 and Md.! Volume VI: 1975 Part two, IV, 1 and 2 187
AlCN.9197 and Add.I-4 Volume VI: 1975 Part two, III 163
AlCN.9/98 Volume VI: 1975 Part two, I, 6 114
AlCN.9/99 Volume VI: 1975 Part two, 11, 1 121
AlCN.9/100, annex I-IV Volume VI: 1975 Part two, I, 1-5 49
AlCN.9/101 and Add.l Volume VI: 1975 Part two, 11, 3 and 4 137
AlCN.9/102 Volume VI: 1975 Part two, 11, 5 159
AlCN.9/103 Volume VI: 1975 Part two, V 255
AlCN.9/104 Volume VI: 1975 Part two, VI 273
AlCN.9/105 Volume VI: 1975 Part two, IV, 3 222
AlCN.9/105, annex Volume VI: 1975 Part two, IV, 4 246
AlCN.9/106 Volume VI: 1975 Part two, VIII 283
AlCN.9/107 Volume VI: 1975 Part two, VII 279
AlCN.9/109 and Add.l and 2 Volume VII: 1976 Part two, IV, 1-3 193
AlCN.9/110 Volume VII: 1976 Part two, IV, 4 263
AlCN.91112 and Add.l Volume VII: 1976 Part two, Ill, 1-2 157
AlCN.9/113 Volume VII: 1976 Part two, Ill, 3 181
AlCN.9/114 Volume VII: 1976 Part two, Ill, 4 190
AlCN.9/115 Volume VII: 1976 Part two, IV, 5 299
AlCN.9/116 and annex I and 11 Volume VII: 1976 Part two, I, 1-3 87
AlCN.9/117 Volume VII: 1976 Part two, 11, 1 143
AlCN.9/119 Volume VII: 1976 Part two, VI 305
AlCN.9/121 Volume VII: 1976 Part two, V 303
AlCN.91125 and Add.I-3 Volume VIII: 1977 Part two, I, D 109
AlCN.9/126 Volume VIII: 1977 Part two, I, E 142
AlCN.9/127 Volume VIII: 1977 Part two, III 233
AlCN.9/128 and annex I and 11 Volume VIII: 1977 Part two, I, A-C 73
AlCN.9/129 and Add.l Volume VIII: 1977 Part two, VI, A and B 291
AlCN.9/131 Volume VIII: 1977 Part two, 11, A 171
AlCN.9/132 Volume VIII: 1977 Part two, 11, B 222
AlCN.9/133 Volume VIII: 1977 Part two, IV, A 235
A/CN.9/135 Volume VIII: 1977 Part two, I, F 164
AlCN.9/137 Volume VIII: 1977 Part two, V 289
AlCN.9/139 Volume VIII: 1977 Part two, IV, B 269
NCN.9/141 Volume IX: 1978 Part two, 11, A 147
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AlCN.9/142 Volume IX: 1978 Part two, I, A 61
AlCN.9/143 Volume IX: 1978 Part two, I, C 105
AlCN.9/144 Volume IX: 1978 Part two, I, D 106
AlCN.9/145 Volume IX: 1978 Part two, I, E 121
AlCN.9/146 and Add.l-4 Volume IX: 1978 Part two, I, F 127
AlCN.9/147 Volume IX: 1978 Part two, 11, B 160
AlCN.9/148 Volume IX: 1978 Part two, III 179
AlCN.9/149 and Corr.l and 2 Volume IX: 1978 Part two, IV, A 181
AlCN.9/151 Volume IX: 1978 Part two, V 197
AlCN.9/155 Volume IX: 1978 Part two, IV, B 195
AlCN.9/156 Volume IX: 1978 Part two, IV, C 196
AlCN.9/157 Volume X: 1979 Part two, 11, A 61
AlCN.9/159 Volume X: 1979 Part two, I, A 37
AlCN.9/160 Volume X: 1979 Part two, I, B 39
AlCN.91161 Volume X: 1979 Part two, I, C 40
AlCN.9/163 Volume X: 1979 Part two, 11, B 78
AlCN.9/164 Volume X: 1979 Part two, I, D 48
AlCN.9/165 Volume X: 1979 Part two, 11, C 81
AlCN.9/166 Volume X: 1979 Part two, Ill, A 89
AlCN.9/167 Volume X: 1979 Part two, Ill, B 92
AlCN.9/168 Volume X: 1979 Part two, Ill, C 100
AlCN.91169 Volume X: 1979 Part two, Ill, D 108
AlCN.91170 Volume X: 1979 Part two, Ill, E 109
AlCN.9/171 Volume X: 1979 Part two, IV 113
AlCN.9/172 Volume X: 1979 Part two, V 123
AlCN.91175 Volume X: 1979 Part two, VI 131
AlCN.91176 Volume XI: 1980 Part two, V, A 117
AlCN.9/177 Volume XI: 1980 Part two, 11 39
AlCN.91178 Volume XI: 1980 Part two, Ill, A 43
AlCN.9/179 Volume XI: 1980 Part two, IV, A 97
NCN.91180 Volume XI: 1980 Part two, IV, B 100
NCN.9/181 and annex Volume XI: 1980 Part two, Ill, B, C 53
NCN.91183 Volume XI: 1980 Part two, I 37
AlCN.9/186 Volume XI: 1980 Part two, Ill, D 89
NCN.9/187 and Add.I-3 Volume XI: 1980 Part two, IV, C 108
NCN.9/189 Volume XI: 1980 Part two, IV, D 114
NCN.9/191 Volume XI: 1980 Part two, V, B 121
NCN.9/192 and Add.l and 2 Volume XI: 1980 Part two, VI 137
NCN.9/193 Volume XI: 1980 Part two, V, C 135
NCN.9/194 Volume XI: 1980 Part two, V, D 136
NCN.9/196 Volume XII: 1981 Part two, 11, A 49
NCN.9/197 Volume XII: 1981 Part two, I, A 25
NCN.9/198 Volume XII: 1981 Part two, IV, A 93
NCN.9/199 Volume XII: 1981 Part two, 11, B 70
NCN.9I2oo Volume XII: 1981 Part two, 11, C 70
NCN.91201 Volume XII: 1981 Part two, I, C 46
AlCN.9/202 and Add.l-4 Volume XII: 1981 Part two, V, A , 191
AlCN.91203 Volume XII: 1981 Part two, V, B 237
NCN.9/204 Volume XII: 1981 Part two, VIII 263
AlCN.91205/Rev.l Volume XII: 1981 Part two, VI 257
AlCN.91206 Volume XII: 1981 Part two, VII 259
AlCN.9/207 Volume XII: 1981 Part two, III 75
NCN.91208 Volume XII: 1981 Part two, V, C 255
AlCN.91210 Volume XIII: 1982 Part two, 11, A, 1 43
AlCN.91211 Volume XIII: 1982 Part two, 11, A, 3 109
AlCN.91212 Volume XIII: 1982 Part two, 11, A, 5 186
NCN.9/213 Volume XIII: 1982 Part two, 11, A, 4 122
NCN.91214 Volume XIII: 1982 Part two, 11, A, 6 197
NCN.91215 Volume XIII: 1982 Part two, 11, B, 1 252
AlCN.9/216 Volume XIII: 1982 Part two, Ill, A 287
AlCN.9/217 Volume XIII: 1982 Part two, IV, A 315
AlCN.91218 Volume XIII: 1982 Part two, I, A 27
AlCN.9/219 and Add.l (F-Corr.l) Volume XIII: 1982 Part two, I, B 34
AlCN.9/220 Volume XIII: 1982 Part two, 11, B, 3 270
AlCN.9/221 Volume XIII: 1982 Part two, 11, C 272
AlCN.9/222 Volume XIII: 1982 Part two, Ill, C 311
AlCN.91223 Volume XIII: 1982 Part two, 11, A, 7 251
NCN.91224 Volume XIII: 1982 Part two, V 391
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AlCN.9/225 Volume XIII: 1982 Part two, VI, B 399
AlCN.9/226 Volume XIII: 1982 Part two, VI, A 397
AlCN.9/227 Volume XIII: 1982 Part two, VII 413
AlCN.9/228 Volume XIII: 1982 Part two, VIII 415
AlCN.9/229 Volume XIII: 1982 Part two, VI, C 409
AlCN.9/232 Volume XIV: 1983 Part two, Ill, A 33
AlCN.9/233 Volume XIV: 1983 Part two, Ill, C 60
AlCN.9/234 Volume XIV: 1983 Part two, IV, A 95
AlCN.9/235 Volume XIV: 1983 Part two, I 27
AlCN.9/236 Volume XIV: 1983 Part two, V, C 168
AlCN.9/237 and Add.I-3 Volume XIV: 1983 Part two, V, B 134
AlCN.9/238 Volume XIV: 1983 Part two, V, D 174
AlCN.9/239 Volume XIV: 1983 Part two, V, A 132
AlCN.9/240 Volume XIV: 1983 Part two, VII 192
AlCN.9/241 Volume XIV: 1983 Part two, VI 189
AlCN.9/242 Volume XIV: 1983 Part two, 11 32
AlCN.9/245 Volume XV: 1984 Part two, 11, A, 1 155
AlCN.9/246 and annex Volume XV: 1984 Part two, 11, B,I and 2 189
AlCN.9/247 Volume XV: 1984 Part two, Ill, A 235
AlCN.91248 Volume XV: 1984 Part two, I, A, 1 27
AlCN.9/249 and Add.! Volume XV: 1984 Part two, I, A, 2 106
AlCN.9/250 and Add.I-4 Volume XV: 1984 Part two, I, B ll5
AlCN.9/251 Volume XV: 1984 Part two, V, B 315
AlCN.9/252 and annex I and 11 Volume XV: 1984 Part two, IV, A and B 287
AlCN.9/253 Volume XV: 1984 Part two, V, C 324
AlCN.9/254 Volume XV: 1984 Part two, V, D 328
AlCN.9/255 Volume XV: 1984 Part two, V, A 313
AlCN.9/256 Volume XV: 1984 Part two, VII 335
AlCN.9/257 Volume XV: 1984 Part two, VI 333
AlCN.9/259 Volume XVI: 1985 Part two, Ill, A, 1 199
AlCN.9/260 Volume XVI: 1985 Part two, IV, A 327
AlCN.9/261 Volume XVI: 1985 Part two, 11, A 143
AlCN.9/262 Volume XVI: 1985 Part two, Ill, B, 1 250
AlCN.9/263 and Add.I-3 Volume XVI: 1985 Part two, I, A 53
AlCN.9/264 Volume XVI: 1985 Part two, I, B 104
AlCN.9/265 Volume XVI: 1985 Part two, V 351
AlCN.9/266 and Add.l and 2 Volume XVI: 1985 Part two, 11, B 152
AlCN.91267 Volume XVI: 1985 Part two, IX 387
AlCN.9/268 Volume XVI: 1985 Part two, Ill, C 325
AlCN.9/269 Volume XVI: 1985 Part two, VI 367
AlCN.9/270 Volume XVI: 1985 Part two, VIII 385
AlCN.9/271 Volume XVI: 1985 Part two, VII 381
AlCN.9/273 Volume XVII: 1986 Part two, I, A, 1 41
AlCN.91274 Volume XVII: 1986 Part two, I, A, 2 58
AlCN.9/275 Volume XVII: 1986 Part two, Ill, A 179
AlCN.9/276 Volume XVII: 1986 Part two, 11, A 85
AlCN.9/277 Volume XVII: 1986 Part two, 11, C 165
AlCN.9/278 Volume XVII: 1986 Part two, I, B 81
AlCN.9/279 Volume XVII: 1986 Part two, V 237
AlCN.9/280 Volume XVII: 1986 Part two, IV 221
AlCN.9/281 Volume XVII: 1986 Part two, VI 251
AlCN.9/282 Volume XVII: 1986 Part two, VIII 297
AlCN.9/283 Volume XVII: 1986 Part two, VII 291
AlCN.9/285 Volume XVII: 1986 Part two, I, A, 4 78
AlCN.9/287 Volume XVIII: 1987 Part two, Ill, A III
AlCN.9/288 Volume XVIII: 1987 Part two, I, 1 47
AlCN.9/289 Volume XVIII: 1987 Part two, 11, A, 1 101
AlCN.9/290 Volume XVIII: 1987 Part two, 11, A, 4 107
AlCN.9/291 Volume XVIII: 1987 Part two, 11, B 108
AlCN.9/292 Volume XVIII: 1987 Part two, IV 135
AlCN.9/293 Volume XVIII: 1987 Part two, VI 145
AlCN.9/294 Volume XVIII: 1987 Part two, V 139
AlCN.9/297 Volume XIX: 1988 Part two, I, A, 1 25
AlCN.9/298 Volume XIX: 1988 Part two, 11, A 63
AlCN.9/299 Volume XIX: 1988 Part two, X, B 165
AlCN.9/300 Volume XIX: 1988 Part two, X, A 163
AlCN.9/301 Volume XIX: 1988 Part two, I, B 46
AlCN.9/302 Volume XIX: 1988 Part two, III 87
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AlCN.9/303 Volume XIX: 1988 Part two, IX 149
AlCN.9/304 Volume XIX: 1988 Part two, VII, A 125
AlCN.9/305 Volume XIX: 1988 Part two, VII, B 130
AlCN.9/306 Volume XIX: 1988 Part two, IV 103
AlCN.9/307 Volume XIX: 1988 Part two, V, A 109
AlCN.9/308 Volume XIX: 1988 Part two, V, B 113
AlCN.9/309 Volume XIX: 1988 Part two, VI 117
AlCN.9/31O Volume XIX: 1988 Part two, VII, D 140
AlCN.9/311 Volume XIX: 1988 Part two, VIII 143
AlCN.9/312 Volume XIX: 1988 Part two, VII, C 136
AlCN.9/315 Volume XX: 1989 Part two, 11, A 103
AlCN.9/316 Volume XX: 1989 Part two, IV, A 183
AlCN.9/317 Volume XX: 1989 Part two, I, A 41
AlCN.9/318 Volume XX: 1989 Part two, I, C 69
AlCN.9/319 and Add.I-5 Volume XX: 1989 Part two, Ill, A 151
AlCN.9/320 Volume XX: 1989 Part two, Ill, B 176
AlCN.9/32 I Volume XX: 1989 Part two, Ill, C 181
AlCN.9/322 Volume XX: 1989 Part two, V 207
AlCN.9/323 Volume XX: 1989 Part two, VIII 249
AlCN.9/324 Volume XX: 1989 Part two, VI 217
AlCN.9/325 Volume XX: 1989 Part two, VII 243
AlCN.9/328 Volume XXI: 1990 Part two, I, A 23
AlCN.9/329 Volume XXI: 1990 Part two, I, D 70
AlCN.9/330 Volume XXI: 1990 Part two, IV, A 227
AlCN/9/33 I Volume XXI: 1990 Part two, 11, A 117
AlCN.9/332 and Add.l-7 Volume XXI: 1990 Part two, III 185
AlCN.9/333 Volume XXI: 1990 Part two, V 253
AlCN.9/334 Volume XXI: 1990 Part two, VI 267
AlCN.9/335 Volume XXI: 1990 Part two, IX 297
AlCN.9/336 Volume XXI: 1990 Part two, VII 269
AlCN.9/337 Volume XXI: 1990 Part two, VIII 291
AlCN.9/338 Volume XXI: 1990 Part two, X 301
AlCN.9/341 Volume XXII: 1991 Part two, I, C 144
AlCN.9/342 Volume XXII: 1991 Part two, Ill, A 311
AlCN.9/343 Volume XXII: 1991 Part two, 11, A 261

AlCN.9/344 Volume XXII: 1991 Part two, I, E 195
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