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INTRODUCTION

This is the twenty-ninth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).1

The present volume consists of three parts.  Part one contains the Commission’s
report on the work of its thirty-first session, which was held in New York from 1 to12
June 1998, and the action thereon by the United Nations Conference on Trade and
Development (UNCTAD) and by the General Assembly.

In part two most of the documents considered at the thirtieth session of the Com-
mission are reproduced.  These documents include reports of the Commission’s Working
Groups as well as studies, reports and notes by the Secretary-General and the Secretariat.
Also included in this part are selected working papers that were prepared for the Working
Groups.

Part three contains a bibliography of recent writings related to the Commission’s
work, a list of documents before the thirty-first session and a list of documents relating
to the work of the Commission reproduced in the previous volumes of the Yearbook.

UNCITRAL secretariat
Vienna International Centre

P.O.Box 500, A-1400 Vienna, Austria
Telephone: 43-1-26060-4060  Telex: 135612  Telefax: 43-1-26060-5813
E-Mail: uncitral@unov.un.or.at   Internet: http://www.un.or.at/uncitral

1To date the following volumes of the Yearbook of the United Nations Commission on International
Trade Law (abbreviated herein as Yearbook [year]) have been published:

United Nations publication
Volume Years covered Sales No.

I 1968-1970 E.71.V.1
II 1971 E.72.V.4
III 1972 E.73.V.6
III Suppl. 1972 E.73.V.9
IV 1973 E.74.V.3
V 1974 E.75.V.2
VI 1975 E.76.V.5
VII 1976 E.77.V.1
VIII 1977 E.78.V.7
IX 1978 E.80.V.8
X 1979 E.81.V.2
XI 1980 E.81.V.8
XII 1981 E.82.V.6
XIII 1982 E.84.V.5
XIV 1983 E.85.V.3
XV 1984 E.86.V.2
XVI 1985 E.87.V.4
XVII 1986 E.88.V.4
XVIII 1987 E.89.V.4
XIX 1988 E.89.V.8
XX 1989 E.90.V.9
XXI 1990 E.91.V.6
XXII 1991 E.93.V.2
XXIII 1992 E.94.V.7
XXIV 1993 E.94.V.16
XXV 1994 E.95.V.20
XXVI 1995 E.96.V.8
XXVII 1996 E.98.V.7
XXVIII 1997 E.99.V.6
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Law on the work of its thirty-first session

(New York, 1-12 June 1998) (A/53/17) [Original: English]a
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I. INTRODUCTION

1. The present report of the United Nations Commission
on International Trade Law covers the Commission’s
thirty-first session, held in New York from 1 to 12 June
1998.

2. Pursuant to General Assembly resolution 2205 (XXI)
of 17 December 1966, this report is submitted to the
Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development.

II. ORGANIZATION OF THE SESSION

A. Opening of the session

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its thirty-first
session on 1 June 1998. The session was opened by the
Under-Secretary-General for Legal Affairs, the Legal
Counsel.

B. Membership and attendance

4. The General Assembly, by its resolution 2205 (XXI),
established the Commission with a membership of
29 States, elected by the Assembly. By its resolution 3108
(XXVIII) of 12 December 1973, the Assembly increased
the membership of the Commission from 29 to 36 States.
The present members of the Commission, elected on
28 November 1994 and on 24 November 1997, are the
following States, whose term of office expires on the last
day prior to the beginning of the annual session of the
Commission in the year indicated:1

Algeria (2001), Argentina (2004—alternating annually
with Uruguay, starting 1998), Australia (2001), Austria
(2004), Botswana (2001), Brazil (2001), Bulgaria

(2001), Burkina Faso (2004), Cameroon (2001), China
(2001), Colombia (2004), Egypt (2001), Fiji (2004),
Finland (2001), France (2001), Germany (2001), Hon-
duras (2004), Hungary (2004), India (2004), Iran (Is-
lamic Republic of) (2004), Italy (2004), Japan (2001),
Kenya (2004), Lithuania (2004), Mexico (2001), Ni-
geria (2001), Paraguay (2004), Romania (2004), Rus-
sian Federation (2001), Singapore (2001), Spain
(2004), Sudan (2004), Thailand (2004), Uganda (2004),
United Kingdom of Great Britain and Northern Ireland
(2001), United States of America (2004) and Uruguay
(2004—alternating annually with Argentina, starting
1999).

5. With the exception of Brazil, Burkina Faso, Fiji, the
Sudan and Uganda, all members of the Commission were
represented at the session.

6. The session was attended by observers from the fol-
lowing States: Belarus, Benin, Bolivia, Canada, Côte
d’Ivoire, Croatia, Czech Republic, Democratic Republic of
the Congo, El Salvador, Gabon, Guinea, Indonesia, Iraq,
Kuwait, Mongolia, Morocco, Myanmar, Poland, Republic
of Korea, Republic of Moldova, Saudi Arabia, Slovakia,
Sweden, Switzerland, Syrian Arab Republic, Tunisia, Tur-
key and Venezuela.

7. The session was also attended by observers from the
following international organizations:

(a) United Nations system: United Nations Confer-
ence on Trade and Development; World Bank; Interna-
tional Monetary Fund;

(b) Intergovernmental organizations: Hague Confer-
ence on Private International Law;

(c) International non-governmental organizations in-
vited by the Commission: Cairo Regional Centre for Inter-
national Commercial Arbitration; Caribbean Law Institute
Centre; Ibero-American Institute of International Eco-
nomic Law; International Association of Lawyers; Interna-
tional Association of Ports and Harbours; International Bar
Association; International Maritime Committee; Latin
American Group of Lawyers for International Trade Law;
University of the West Indies; World Association of
Former United Nations Interns and Fellows.

8. The Commission was appreciative of the fact that in-
ternational non-governmental organizations that had ex-
pertise regarding the major items on the agenda of the

1Pursuant to General Assembly resolution 2205 (XXI), the members
of the Commission are elected for a term of six years. Of the current
membership, 17 were elected by the General Assembly at its forty-ninth
session, on 28 November 1994 (decision 49/315), and 19 were elected
at its fifty-second session, on 24 November 1997 (decision 52/314).
Pursuant to resolution 31/99 of 15 December 1976, the term of those
members elected by the Assembly at its forty-ninth session will expire
on the last day prior to the opening of the thirty-fourth session of the
Commission, in 2001, while the term of those members elected at the
fifty-second session will expire on the last day prior to the opening of
the thirty-seventh session of the Commission, in 2004.
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current session had accepted the invitation to take part in
the meetings. Being aware that it was crucial for the qual-
ity of texts formulated by the Commission that relevant
non-governmental organizations should participate in the
sessions of the Commission and its Working Groups, the
Commission requested the Secretariat to continue to invite
such organizations to its sessions based on their particular
qualifications.

C. Election of officers2

9. The Commission elected the following officers:

Chairman: Mr. Dumitru Mazilu (Romania)

Vice-Chairmen: Mr. Louis-Paul Enouga (Cameroon)
Mr. Reinhard G. Renger (Germany)
Ms. Shahnaz Nikanjam (Islamic
Republic of Iran)

Rapporteur: Mr. Esteban Restrepo-Uribe
(Colombia)

D. Agenda

10. The agenda of the session, as adopted by the Com-
mission at its 632nd meeting, on 1 June 1998, was as
follows:

1. Opening of the session.
2. Election of officers.
3. Adoption of the agenda.
4. Privately financed infrastructure projects.
5. Electronic commerce.
6. Receivables financing: assignment of receivables.
7. Monitoring implementation of the 1958 New York

Convention.
8. Case law on UNCITRAL texts (CLOUT).
9. Training and technical assistance.

10. Status and promotion of UNCITRAL legal texts.
11. General Assembly resolutions on the work of the

Commission.
12. New York Convention Day and Uniform Com-

mercial Law Information Colloquium.
13. Coordination and cooperation.
14. Other business.
15. Date and place of future meetings.
16. Adoption of the report of the United Nations Com-

mission on International Trade Law.

E. Adoption of the report

11. At its 650th meeting, on 12 June 1998, the Commis-
sion adopted the present report by consensus.

III. PRIVATELY FINANCED INFRASTRUCTURE
PROJECTS

A. Background

12. At its twenty-ninth session, in 1996, the Commission
decided to prepare a legislative guide on build-operate-
transfer and related types of project.3 The Commission
reached that decision after recommendations by many
States and consideration of a report prepared by the Sec-
retary-General (A/CN.9/424), which contained infor-
mation on work then being undertaken by other organi-
zations in that field, as well as an outline of issues covered
by relevant national laws. The Commission considered
that it would be useful to provide legislative guidance to
States preparing or modernizing legislation relevant to
those projects. The Commission requested the Secretariat
to review issues suitable for treatment in a legislative
guide and to prepare draft materials for its consideration.

13. At its thirtieth session, in 1997, the Commission had
before it a table of contents setting out the topics proposed
to be covered by the legislative guide, which were fol-
lowed by annotations concerning the issues suggested for
discussion therein (A/CN.9/438). The Commission also
had before it initial drafts of chapter I, “Scope, purpose
and terminology of the guide” (A/CN.9/438/Add.1), chap-
ter II, “Parties and phases of privately financed infrastruc-
ture projects” (A/CN.9/438/Add.2), and chapter V, “Pre-
paratory measures” (A/CN.9/438/Add.3).

14. The Commission exchanged views on the nature of
the issues to be discussed in the draft legislative guide and
possible methods for addressing them and considered a
number of specific suggestions.4 The Commission gener-
ally approved the line of work proposed by the Secretariat,
as contained in documents A/CN.9/438 and Add.1-3. The
Commission requested the Secretariat to seek the assist-
ance of outside experts, as required, in the preparation of
future chapters. The Commission invited Governments to
identify experts who could be of assistance to the Secre-
tariat in that task.

15. At the current session, the Commission had before it
drafts of the introductory chapter, entitled “Introduction
and background information on privately financed infra-
structure projects”, and of chapters I, “General legislative
considerations”, II, “Sector structure and regulation”, III,
“Selection of the concessionaire”, and IV, “Conclusion
and general terms of the project agreement” (A/CN.9/444/
Add.1-5, respectively), which had been prepared by the

2The election of the Chairman took place at the 632nd meeting, on 1
June 1998, the election of the Vice-Chairmen at the 639th meeting, on
4 June 1998, and the election of the Rapporteur at the 636th meeting, on
3 June 1998. In accordance with a decision taken by the Commission at
its first session, the Commission has three Vice-Chairmen, so that, to-
gether with the Chairman and the Rapporteur, each of the five groups of
States listed in General Assembly resolution 2205 (XXI), sect. II,
para. 1, will be represented on the bureau of the Commission (see the
report of the United Nations Commission on International Trade Law on
the work of its first session, Official Records of the General Assembly,
Twenty-third Session, Supplement No. 16 (A/7216), para. 14 (Yearbook
of the United Nations Commission on International Trade Law, vol. I:
1968-1970 (United Nations publication, Sales No. E.71.V.1), part two,
chap. I, sect. A)).

3Official Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), paras. 225-230.

4Ibid., Fifty-second Session, Supplement No. 17 and corrigendum (A/
52/17 and Corr.1), paras. 231-246.
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Secretariat with the assistance of outside experts and in
consultation with other international organizations. The
Commission was informed that initial drafts of chapters V
to XI were being prepared by the Secretariat for con-
sideration by the Commission at its thirty-second session,
in 1999.

B. General remarks

16. It was pointed out that the annotated table of contents
(A/CN.9/444) had been prepared by the Secretariat for the
purpose of enabling the Commission to make an informed
decision on the proposed structure of the draft legislative
guide and its contents. For the purpose of distinguishing
the advice provided by the legislative guide from the back-
ground discussion contained therein, each substantive
chapter was preceded by the legislative recommendations
pertaining to the matters dealt with in the chapter.

17. The Commission expressed its satisfaction at the
commencement of the work of preparation of a legislative
guide on privately financed infrastructure projects. It was
observed that many Governments, and also international
organizations and private entities, had expressed keen in-
terest in the work of the Commission concerning such
projects. The Commission was reminded of the importance
of bearing in mind the need to keep the appropriate bal-
ance between the objective of attracting private investment
for infrastructure projects and the protection of the inter-
ests of the host Government and the users of the infrastruc-
ture facility.

C. Structure of the draft legislative guide and issues
to be covered

18. The Commission noted and generally approved the
proposed structure of the draft legislative guide and the
selection of issues suggested for discussion therein, as set
out in document A/CN.9/444. It was observed that topics
it was currently proposed to deal with separately in future
chapters of the legislative guide might at a later stage be
combined so as to simplify the structure of the guide
(e.g. construction phase, operational phase) (see below,
para. 201).

19. The Commission engaged in a general discussion
concerning the presentation of the guide and the desirabil-
ity of formulating legislative recommendations in the form
of sample provisions for the purpose of illustrating possi-
ble legislative solutions for the issues dealt with in the
legislative guide, as had been suggested at its thirtieth
session.5 It was noted that the legislative guide would,
upon completion, constitute a useful tool for Governments
in reviewing and modernizing their legislation pertaining
to privately financed infrastructure projects, in particular
in countries lacking experience in the execution of such
projects. Support was expressed for the suggestion that the
usefulness of the legislative guide might be enhanced by
providing the reader, where appropriate, with model legis-
lative provisions on issues discussed within the guide.

20. However, various speakers pointed out the potential
difficulty and undesirability of formulating model legis-
lative provisions on privately financed infrastructure
projects in view of the complexity of the legal issues typi-
cally raised by those projects, some of which concerned
matters of public policy, as well as the diversity of na-
tional legal traditions and administrative practices. It was
also pointed out that, as currently formulated, the draft
chapters of the legislative guide offered the necessary flex-
ibility for national legislators, regulators and other authori-
ties to take into account the local reality when implement-
ing, as appropriate, the legislative recommendations
contained therein. The suggestion was made that, from a
practical perspective, the provision of model contractual
clauses for project agreements might be a more useful
alternative than the formulation of model legislative provi-
sions.

21. Having noted the various views expressed, members
felt that the Commission should keep under consideration
the desirability of formulating model legislative provisions
when discussing the legislative recommendations con-
tained in the draft chapters and in that connection identify
any issues for which the formulation of model legislative
provisions would increase the value of the guide (for fur-
ther discussion concerning the question of model legisla-
tive provisions and the presentation of the recommenda-
tions in general, see below, paras. 202-204).

22. The Commission exchanged views on the nature of
the issues to be discussed in the draft legislative guide and
possible methods of addressing them. It was noted that, in
dealing with individual topics, the draft legislative guide
should distinguish between the following categories of is-
sues: general legal issues under the laws of the host coun-
try; issues relating to legislation specific to privately fi-
nanced infrastructure projects; issues that might be dealt
with at the regulatory level; and issues of a contractual
nature. Although a clear distinction might not always be
feasible, it was considered that the draft legislative guide
should focus primarily on issues relating to legislation
specific to, or of particular importance for, privately fi-
nanced infrastructure projects.

D. Consideration of draft chapters

Introduction and background information on privately
financed infrastructure projects (A/CN.9/444/Add.1)

23. At its thirtieth session, the Commission had con-
sidered an initial draft of chapter I, “Scope, purpose and
terminology of the guide” (A/CN.9/438/Add.1), which had
contained information on the projects covered by, and on
the purpose of, the legislative guide, as well as an expla-
nation of terms frequently used therein. The Commission
had also considered an initial draft of chapter II, “Parties
and phases of privately financed infrastructure projects”
(A/CN.9/438/Add.2), which had contained general back-
ground information on the concept of project finance, the
parties to a privately financed infrastructure project and
the phases of their implementation.5Ibid., para. 235.
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24. At its thirty-first session, the Commission was in-
formed that, in the consultations that had been conducted
by the Secretariat with outside experts and international
organizations since the Commission’s thirtieth session, it
had been suggested that the usefulness of the legislative
guide might be enhanced by distinguishing more clearly
between the introductory portions and those remaining
chapters of the legislative guide, which were intended to
contain substantive discussion and legislative advice. For
that purpose, the former draft chapters I and II had been
combined into a single introduction, which took into ac-
count, as appropriate, the suggestions that had been made
at the thirtieth session of the Commission as regards docu-
ments A/CN.9/438/Add.1 and 2.6

Section A. Introduction

1. Purpose and scope of the guide

25. A question was asked concerning the statement made
in paragraph 5 that the legislative guide did not cover
“privatization” transactions that did not relate to infra-
structure development and operation, and the reason for
such an exclusion. It was stated that the distinction made
in the guide between privately financed infrastructure
projects and other transactions for the “privatization” of
state functions or property might not be justified in certain
cases and that it was preferable not to exclude privatiza-
tion transactions from the scope of the guide. In response
to that suggestion, it was pointed out that, at its thirtieth
session, the Commission had decided that the guide should
not deal with transactions for the “privatization” of state
property by means of the sale of state property or shares
of state-owned entities to the private sector, because priva-
tization gave rise to legislative issues that were different
from legislative issues pertaining to privately financed
infrastructure projects.

26. The Commission was reminded of the reasons why
the guide did not cover projects for the exploitation of
natural resources under “concessions”, “permissions” or
“licences” issued by the State. In that connection, it was
suggested that the focus of the guide on infrastructure
projects was sufficiently clear and that there was no need
to elaborate on that point to the extent that the draft paper
currently did.

2. Terminology used in the guide

27. As regards the presentation of the subsection, it was
suggested that, for ease of reading, the terminology should
be presented in a chart, rather than as part of the text.
However, it was observed that the subsection on termi-
nology contained not only definitions, but also explana-
tions of the use of certain expressions that appeared fre-
quently in the guide.

28. It was suggested that the use of expressions such as
“private entity” or “private operator” in subsection 2 and

throughout the guide might generate the erroneous impres-
sion that the legislative guide did not cover infrastructure
projects that were carried out by public entities. It was
proposed that the guide should instead use more neutral
expressions and that the expressions currently used to refer
to national authorities of the host country (e.g. “Govern-
ment”, “State” and “regulatory agency”) should be re-
viewed in all language versions so as to ensure consistency
and avoid ambiguities.

29. It was suggested that the notion of “project manage-
ment contract” should be added to the portion of the text
dealing with the definition of “turnkey” contract, and that
the definition should mention the elements of fixed price
and fixed time for the performance of the contract.

30. It was also suggested that the appropriateness, in
some language versions, of the use of the expression
“project consortium” should be reviewed, since that ex-
pression might be understood in a narrow sense in some
legal systems (e.g. as a particular contractual arrange-
ment). Furthermore, it was suggested that the use of the
expressions “project company” and “shareholders of the
project company” should also be reviewed, since in some
language versions they might convey the erroneous im-
pression that the guide only referred to a particular type of
legal entity.

Section B. Background information on infrastructure
projects

General comments

31. It was pointed out that the section discussed basic
issues of privately financed infrastructure projects, such as
private sector participation in public infrastructure and the
concept of project finance. It also identified the main par-
ties involved in those projects and their respective interests
and briefly described the evolution of a privately financed
infrastructure project.

32. As a general comment, it was stated that some por-
tions of section B were lengthy and could be usefully re-
duced. It was noted that the section was conceived as
general background information on matters that were ex-
amined from a legislative perspective in the subsequent
chapters of the guide. Once all chapters of the guide were
available, some of the information contained in the section
might be restructured or presented in a more concise way.

33. It was suggested that the sections should elaborate on
the financial arrangements used in connection with pri-
vately financed infrastructure projects and should empha-
size the use and essential characteristics of “non-recourse”
and “limited-recourse” finance. It was also suggested that
the draft legislative guide should stress the role that capital
market financing, including financing obtained in the local
market, might play in the development of infrastructure
projects. Once such changes had been made, the section
might need to be restructured.6Ibid., paras. 238-243.
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1. Private sector and public infrastructure

34. The view was expressed that the portions of the sec-
tions dealing with historical aspects of private parti-
cipation in infrastructure were not needed and should be
deleted or moved to earlier parts of the text. In reply, it
was said that paragraphs 31 to 34 of the draft chapter had
a useful informative function, in particular in the light of
the experience of those countries which had a tradition of
awarding concessions for the construction and operation of
infrastructure.

2. Forms of private sector participation

35. The paragraphs dealing with the forms of private
sector participation did not elicit comment.

3. Financing infrastructure projects

36. The view was expressed that the guide should empha-
size the importance of pledging shares of the project com-
pany for the purpose of obtaining finance to the project.
However, it was suggested that the penultimate sentence of
paragraph 48, which mentioned the shares of the project
company among the collaterals provided by the borrowers,
should be redrafted, since it seemed to imply that the
project company would offer its own shares to guarantee
the repayment of loans. Furthermore, it was noted that the
laws of certain countries posed obstacles to the pledge, as
a collateral to commercial loans, of certain categories of
assets held by the project company but owned by the pub-
lic entity that awarded the concession. Therefore, for pur-
poses of clarity, it was suggested that the words “to the
extent permitted by the laws of the host country” should
be added at the end of the penultimate sentence of para-
graph 48.

37. In connection with the distinction between
“unsubordinated” and “subordinated” loans, in para-
graphs 48 to 50, it was suggested that the guide should
discuss possible implications of the laws of the host coun-
try for contractual arrangements establishing precedence
of payment of certain categories of loan over the payment
of any other of the borrower’s liabilities.

38. With respect to paragraph 50, it was observed that
companies wishing to have access to loans provided by
investment funds and other so-called “institutional inves-
tors”, such as insurance companies, collective investment
schemes (e.g. mutual funds) or pension funds, typically
had to fulfil certain requirements, such as having a posi-
tive credit rating. For purposes of clarity, it was suggested
that those “institutional investors” should be dealt with
separately from other sources of subordinated loans.

39. It was suggested that the guide should also mention
the sale of shares in capital markets among the financing
sources mentioned in paragraph 51.

40. It was suggested that the last sentence of para-
graph 53 might not be needed, since all financial institu-
tions, and not only Islamic financial institutions, would
ordinarily review economic and financial assumptions of

projects for which financing was sought and would follow
closely all phases of its implementation.

41. It was suggested that export credit agencies and bilat-
eral aid and financing agencies should be mentioned
among the financing institutions referred to in para-
graphs 54 to 56. In connection with paragraph 56, it was
also suggested that mention should be made of the limited
scope of the guarantees provided by international financial
institutions and of the requirement typically imposed by
them that counter-guarantees should be provided by the
host Government.

4. Parties involved in infrastructure projects

42. In connection with paragraph 66, it was suggested
that the guide should clarify that some countries might be
precluded from favouring the employment of local person-
nel pursuant to international obligations on trade facilita-
tion or regional economic integration.

43. It was suggested that a reference should be included
in paragraph 77 to completion guarantees, which the
project company might be required to provide so as to
protect the lenders against pre-completion risks.

44. With regard to the methods of remuneration of the
operating company, it was pointed out that, in the practice
of some countries, other methods might be used, in addi-
tion to those referred to in paragraph 87. Those methods
might include availability charges, whereby the operating
company was paid for the services made available, regard-
less of actual usage; service charges relating to satisfactory
maintenance and operation; and volume-related payments,
whereby payments related to the intensity of usage, which
might be calculated with the aid of sophisticated methods
for measuring performance, and functioned as a bonus
paid to the operator for intensive usage of the infrastruc-
ture.

45. With regard to the insurance arrangements for pri-
vately financed infrastructure projects, it was suggested
that mention should be made in paragraph 89 that, in some
countries, insurance underwriters structured comprehen-
sive insurance packages aimed at avoiding certain risks
being left uncovered owing to gaps between individual
insurance policies. It was also suggested that a reference to
re-insurance arrangements should be included in the same
paragraph.

46. It was suggested that reference should be made, in
paragraph 90, to the role of independent advisers in advis-
ing the lenders to the project.

5. Phases of execution

47. As a general comment, it was stated that, while con-
taining useful information, paragraphs 93 to 110 anticipated
to some extent issues that would be discussed in more detail
in the substantive chapters of the legislative guide. It was
therefore suggested that those paragraphs might need to be
revised and restructured once the remaining draft chapters
of the legislative guide had been prepared.
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48. The suggestion was made that paragraph 98 should
be clarified to the effect that competitive selection proce-
dures were not only used for projects involving the con-
struction of new infrastructure. At the same time, it was
suggested that mention should be made in that paragraph
that there might be instances where the host Government
did not resort to competitive proposals for the award of
infrastructure projects. In that regard, the Commission was
informed of the particular connotation given in some legal
systems to expressions such as “procurement” and “project
award”, which were not used in those legal systems in
connection with the selection of public service providers.
The Commission took note of that information and de-
cided to revert to the issue when considering the draft
chapter on the selection of the concessionaire (A/CN.9/
444/Add.4).

49. In view of the fact that the financial arrangements in
some privately financed infrastructure projects might con-
template direct payments by the Government to the project
company (see A/CN.9/444/Add.1, para. 60), it was sug-
gested that the words “is the sole source of funds” in the
first sentence of paragraph 107 should be replaced with
words such as “is the main source of funds” before “for
repaying its debts”.

Chapter I. General legislative considerations
(A/CN.9/444/Add.2)

50. It was noted that the opening section of draft
chapter I (previously numbered chap. III) discussed two
issues concerning the general legal framework for pri-
vately financed infrastructure projects, namely, the legisla-
tive authorization for the host Government to undertake
such projects and the legal regime to which they were
subject. The second section of draft chapter I considered
the possible impact of other areas of legislation on the
successful implementation of those projects. The con-
cluding section of draft chapter I discussed the possible
relevance of international agreements entered into by the
host country for domestic legislation governing privately
financed infrastructure projects.

51. The Commission was reminded that, at its thirtieth
session, it had been suggested that the chapter dealing with
general legislative considerations should elaborate on the
different legal regimes governing the infrastructure in
question, as well as on the services provided by the project
company, issues concerning which there were significant
differences among legal systems. It had also been sug-
gested that attention should be given to constitutional is-
sues relating to privately financed infrastructure projects.7

It was noted that draft chapter I reflected those suggestions
and included some of the contents of former draft
chapter V, “Preparatory measures” (A/CN.9/438/Add.3).

52. By way of a general comment, it was suggested that
stronger language should be used in formulating legisla-
tive recommendations. The emphasis should be on the
major objectives of legislation governing privately fi-

nanced infrastructure projects; those objectives were to
establish sufficient authority for the host Government to
enter into transactions for the construction of infrastructure
projects with private financing, to reduce the need for gov-
ernmental approvals to a reasonable minimum and to fos-
ter coordination between different levels of government
and among different governmental departments. It was
agreed that the legislative guide should be drafted in such
a way that it would not appear to promote the use of pri-
vate financing for infrastructure projects, but would draw
the attention of those Governments which opted for such
transactions to the underlying legislative issues.

Constitutional issues
(legislative recommendation 1 and paras. 1-4)

53. It was generally agreed that it was necessary not only
to review constitutional restrictions to private sector
participation in infrastructure development and operation,
but also to address restrictions established by legislation
and regulations subordinate to the constitution.

54. It was suggested that, since recommendation 1 was
restricted to advice for a review of legislation, the advice
could be expressed in stronger terms. However, a more
reserved approach was advisable in discussing possible
changes in constitutions and other legislation.

Legislative approaches
(legislative recommendation 2 and paras. 5-8)

55. It was pointed out that, if the recommendations in the
chapter were to be reformulated to emphasize the need for
the host Government to have the authority to enter into
transactions relating to privately financed infrastructure
projects (see above, para. 52), recommendation 2 could be
merged with recommendation 1. It was also observed that,
in addition to sector-specific laws, some States had
adopted laws governing individual privately financed in-
frastructure projects; it was suggested that that legislative
approach might also need to be reflected in the guide.
However, the view was expressed that such a legislative
approach might not constitute a wise practice.

Legislative authority to grant concessions
(legislative recommendations 3 and 4 and paras. 10 and 11)

56. It was suggested that legislative recommendations 1,
2, 3, 4 and possibly 5 and 6 should be combined. It was
also suggested that attention should be drawn, in the con-
text of the legislative recommendations referred to, or at
another appropriate place, to the following: the ability of
the host Government to conclude and carry out commit-
ments relating to privately financed infrastructure projects;
the ability of the Government to provide the site for such
projects; the authority to initiate or carry out any necessary
expropriations; the ability of the Government to convey
property interests to private investors; the ability of the
Government to agree to the encumbrance of state-owned
property in order to create security interests; freedom of
the Government to agree to arbitration and other methods
of non-judicial settlement of disputes; the ability of the7Ibid., para. 237 (a).
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Government to give guarantees for the protection of inves-
tors’ rights; and to allow linking of prices of services or
goods generated by the privately operated infrastructure to
price indices.

57. It was observed that paragraph 11 discussed methods
of calculating and adjusting prices and that that discussion
should not appear under the current title “Legislative au-
thority to grant concessions”.

Legal regime of privately financed infrastructure
projects

(legislative recommendation 5 and paras. 12-15)

58. It was suggested that the second sentence of legisla-
tive recommendation 5 should be reformulated so that it
would, in a positive fashion, advise the establishment of
rules and mechanisms that would facilitate the execution
of privately financed infrastructure projects.

Ownership and use of infrastructure
(legislative recommendation 6 and paras. 16-19)

59. No comments were made on legislative recommen-
dation 6.

Legal status of public service providers
(legislative recommendation 7 and paras. 20 and 21)

60. Apart from terminological suggestions relating to
some language versions of the document, no substantive
comments were made on recommendation 7.

Administrative coordination
(legislative recommendations 8-11 and paras. 22-27)

61. It was suggested that the desirability of centralizing
the issuance of licences should not be overemphasized,
since the reasons for the distribution of administrative
authority among various levels of government (e.g. local,
regional and central) were typically not overridden by the
existence of a privately financed infrastructure project; any
possibility of delay that might result from such distribution
of administrative authority should be countered, in particu-
lar, by making the process of obtaining licences more
transparent and efficient.

62. It was suggested that, in the annotations accom-
panying the legislative recommendations, it should be in-
dicated that, in addition to coordination among various
levels of government and various governmental depart-
ments, there was a need for consistency in the application
of criteria for the issuance of licences and for the transpar-
ency of the administrative process.

Other relevant areas of legislation
(legislative recommendation 12 and paras. 28-62)

63. It was suggested that legislative recommendation 12
should be reformulated in order to avoid an unintended
implication that some of the areas of law mentioned

therein (e.g. security law, company law and investment
protection) were not immediately relevant to privately fi-
nanced infrastructure projects.

64. It was also suggested that reference should be made
wherever appropriate to laws on consumer protection or
that issues relating to consumer protection should be dis-
cussed as a separate issue. Furthermore, it was requested
that reference be made to the need to protect, wherever
relevant, groups of indigenous people who might be ad-
versely affected by privately financed infrastructure
projects.

Investment protection (paras. 29-32)

65. It was suggested that the title of the subsection should
be changed to “Investment promotion and protection”.

66. As to paragraph 31, it was suggested that reference
should be made to the need expressly to allow the transfer
of foreign exchange in order to repay loans.

Property law (paras. 33-35)

67. It was observed that the title of the subsection did not
refer to security interests.

68. It was suggested that the expression “reasonable
proof” in paragraph 34 should be replaced by a stronger
expression, such as “clear proof”.

Rules and procedures on expropriation
(paras. 36 and 37)

69. It was suggested that paragraph 36 should not imply
that providing the land should always be the responsibility
of the host Government. As a matter of terminology, it was
suggested that the term “expropriation” might not be ap-
propriate in some legal systems (see below, para. 183).

70. It was considered, with respect to the third sentence
of paragraph 37, that it was inappropriate to refer to court
proceedings as a source of delay without at the same time
clarifying the benefits of, and public policy objectives
sought to be achieved by, entrusting expropriation pro-
ceedings to courts. It was also suggested that the statement
made in the last sentence of paragraph 37 should be
qualified with words such as “to the extent permitted by
law”.

Intellectual property law (paras. 38 and 39)

71. It was proposed to refer in the subsection to the de-
sirability of strengthening the protection of intellectual
property rights in line with international instruments gov-
erning that area of law. With respect to the italicized text
in paragraph 39, support was expressed for listing in the
guide international instruments regarding intellectual prop-
erty rights in discussing the benefits of establishing a legal
framework for the protection of intellectual property
rights.
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72. It was suggested that paragraph 38 should reflect the
fact that protection of patents was limited to the jurisdiction
in which the patent was registered and that that protection
did not automatically extend beyond that jurisdiction.

Security law (paras. 40-45)

73. It was stressed that reliable security offered to lenders
was crucial for the success of privately financed infra-
structure projects and that therefore the discussion of the
law of security interests should be further developed either
in the subsection on security law or elsewhere in the guide.
For example, it was pointed out that it would be desirable
to discuss the different types of security interest and the
different types of asset that might be encumbered for the
purpose of providing security and that in some legal sys-
tems the inalienability of public assets might constitute an
obstacle to creating security interests in the context of
privately financed infrastructure projects. It was, however,
observed in a general way that, because of the significant
differences between legal systems regarding the law of
security interests, it would be difficult and probably inad-
visable to discuss in more detail the technicalities of leg-
islation in that area.

74. It was suggested that the second sentence of para-
graph 40 should be reviewed so as to rearrange the differ-
ent types of security interest according to their practical
importance, and that reference should be made to the as-
signment of intangible assets other than receivables. It was
also suggested that the penultimate sentence of paragraph
40 and its link with the last sentence of the paragraph
should be reviewed.

75. It was proposed to address “step-in” rights in favour
of creditors, which would allow them to take over the
concession or the operation of the infrastructure project if
the project company was in default of its obligations to-
wards the creditors.

76. Another suggestion was to mention the work of the
International Institute for the Unification of Private Law
regarding security interests in mobile equipment, which
might be relevant also in the context of privately financed
infrastructure projects.

77. It was considered that the discussion in paragraph 41
should appropriately reflect the fact that in many countries
no central registers of title existed.

Company law (paras. 46-49)

78. It was proposed that mention be made in the legisla-
tive recommendation and the annotations on company law
of the fact that some national laws established an obliga-
tion for the project company to be incorporated as a par-
ticular type of commercial entity that was best suited to the
various interests involved in the project and that some
laws also contained mandatory rules regarding the defini-
tion of the registered activity of the project company.

79. It was proposed that paragraph 49 also mention direc-
tors of the project company as possible parties to agree-

ments concerning the management of the project com-
pany.

80. It was observed that the legislative guide in many
instances referred to project consortia and that those refer-
ences were too narrow, in that a single entity might seek
to obtain a concession, establish a project company and
assume the responsibilities that in other cases were as-
sumed by a consortium. It was observed that the legislative
guide, in referring to the project company, often used
terms that indicated a particular form of company; it was
suggested that such terminology should be avoided, be-
cause various corporate forms were used for incorporating
project operators, the common characteristic of which was
that the liability of the company owners for the obligations
of the company was limited to their stake in the company.

81. It was suggested that, in the section regarding com-
pany law, references should be made to the settlement of
disagreements among owners of the project company, re-
sponsibility of directors and administrators, including
criminal responsibility, and the protection of interested
third persons.

Accounting practices (para. 50)
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Contract law (paras. 51 and 52)

83. It was considered that section 8 should indicate more
clearly the types of contract envisaged in the section and,
in particular, should distinguish between contracts be-
tween the project company and its suppliers or customers
and the agreement between the host Government and the
concessionaire, which was in some legal systems subject
to administrative law, rather than contract law. It was sug-
gested that reference should also be made to private inter-
national law, in the context of the discussion on law on
commercial contracts.

Insolvency law (paras. 53 and 54)

84. It was suggested that the following should be ad-
dressed: the question of the ranking of creditors, the prior-
ity between the insolvency administrator and creditors,
legal mechanisms for reorganization of the insolvent
debtor, special rules designed to ensure the continuity of
the public service in case of insolvency of the project
company and provisions on avoidance of transactions en-
tered into by the debtor shortly before the opening of the
insolvency proceedings.

Tax law (paras. 55-57)

85. It was stated that the stability of the tax regime was
crucial for the success of privately financed infrastructure
projects. The suggestion was made to mention the possi-
bility of agreements between the host Government and the
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investors or the project company establishing the stability
of the tax regime applicable to the concession. It was
noted that the authority to establish or increase taxes or
enforce tax legislation might be decentralized, a circum-
stance that should be reflected in the section. The guide
might also mention various forms of tax incentives granted
to private investors (e.g. permanent incentives or incen-
tives that were limited in time).

Environmental protection (paras. 58-60)

86. It was observed that environmental matters played an
important role in privately financed infrastructure projects
and that such matters were among the most frequent
causes of dispute. It was suggested that the list of exam-
ples in the second sentence of paragraph 58 should be
expanded by adding, for example, the coal-fired power
sector, power transmission, roads and railways. It was also
suggested that the section should refer to the desirability of
adhering to treaties relating to the protection of the envi-
ronment.

87. It was considered that the guide should avoid the
impression of suggesting that laws designed to protect the
environment were an obstacle to be removed in order to
facilitate privately financed infrastructure projects. The
same applied to the possibility for any individual person to
initiate proceedings to review the compliance of the
project with environmental laws, a possibility that had
been provided for by a number of national laws and was
being discussed in international forums.

Settlement of disputes (paras. 61 and 62)

88. It was suggested that the section should address the
different types of dispute that might arise in the context of
a privately financed infrastructure, namely, disputes aris-
ing in relation to the selection of the concessionaire, dis-
putes between the private companies involved in the con-
struction and operation of the project and disputes between
the host Government or the regulatory agency and the
project company during the operational phase of the
project. It was also suggested that reference should be
made in the section to choice-of-law issues.

89. In response to a question, it was pointed out that the
International Centre for Settlement of Investment Disputes
had already been involved in the settlement of disputes
arising from privately financed infrastructure projects and
that cases considered by the Centre might provide valuable
information that might usefully be reflected in the guide. It
was suggested that other institutions administering arbitra-
tion proceedings, such as the International Chamber of
Commerce, might also be referred to in the guide.

90. The view was expressed that, to the extent relevant to
legislation, alternative methods of dispute settlement such
as conciliation or mediation should be mentioned in the
guide.

91. The view was also expressed that the guide should
call upon States to make judicial proceedings more effi-
cient and thereby make referral of disputes to state courts

a more attractive option. A contrary view was that, in the
context of privately financed infrastructure projects, the
prospect of judicial settlement of disputes was frequently
seen by international investors as an obstacle in negotiat-
ing such projects and that, therefore, that method of dis-
pute settlement should not be promoted. It was added,
however, that, even if arbitration was chosen as a method
of settling disputes, efficient judicial protection of rights of
interested parties remained crucial for the success of pri-
vately financed infrastructure projects. It was suggested
that, in addition to the recognition and enforcement of
foreign arbitral awards, the regime for the recognition and
enforcement of foreign judgements should be mentioned
in paragraph 61.

92. The view was expressed that the guide should refer to
the UNCITRAL Model Law on International Commercial
Arbitration as one of the examples of texts the adoption of
which might provide a hospitable legal climate for the
settlement of disputes.

National legislation and international agreements
(legislative recommendation 13 and paras. 63-67)

93. It was suggested that the title of the recommendation
(in particular the phrase “national legislation”) should be
reviewed in view of the fact that the recommendation and
the annotation were directed primarily towards interna-
tional treaties.

94. It was suggested that reference should be made in the
guide to international instruments designed to eliminate
corruption. The guide should also refer to environmental
protection and it should be made clear that regional eco-
nomic integration treaties were the source of certain na-
tional legislative provisions.

95. The view was expressed that it would be useful to
refer to the World Trade Organization’s Agreement on
Government Procurement. That Agreement currently had
some 25 contracting parties and efforts were under way to
make it universally accepted.

Chapter II. Sector structure and regulation
(A/CN.9/444/Add.3)

General remarks

96. The Commission was reminded of its deliberations
during its thirtieth session, when it had been noted that
issues pertaining to privately financed infrastructure
projects also involved issues of market structure and mar-
ket regulation and that consideration of those issues was
important for the treatment of a number of individual top-
ics proposed to be covered by the legislative guide.8

97. The Commission noted that, for the purpose of deal-
ing with issues of competition, sector structure and regu-
lation at the level of detail that had been envisaged by the
Commission, a separate chapter had been prepared by the

8Ibid., para. 236.
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Secretariat. The Commission expressed its appreciation to
the Private Sector Development Department of the World
Bank for having contributed the substance of the draft
chapter.

98. The Commission engaged in a general exchange of
views regarding the scope and purpose of the chapter.

99. According to one view, the issues raised by privately
financed infrastructure projects were not exclusively legal
in nature, as they were closely related to considerations of
economic and industrial policy as well. The inclusion of a
discussion on competition in the legislative guide was wel-
come in view of the difficulties some countries had encoun-
tered in the aftermath of privatization processes in which
private monopolies had succeeded state monopolies. In that
connection, it was stated that the draft chapter contained
useful background information that might assist national
legislators to consider the various options available.

100. In another view, the discussion of policy issues
contained in the draft chapter was excessively detailed and
might convey the impression that the guide advocated
certain specific policies. It was stated that the issue of
sector structure, as well as the options available for achiev-
ing the desired structure, were essentially matters of na-
tional economic policy, which should not figure promi-
nently in the guide. It was also pointed out that in various
legal systems a distinction was made between regulated
sectors, such as electricity and telecommunications, in
which the operators were authorized to provide services
under a licence issued by the competent authorities, and
other sectors in which the operators were awarded conces-
sions through contractual arrangements entered into with
the competent public entity. The Commission was urged to
revise the draft chapter with a view to ensuring that it
adequately reflected those distinctions. Concern was also
expressed that the wording and character of the discussion
contained in the draft chapter appeared to be excessively
prescriptive and not in harmony with the nature and style
of the remaining chapters.

101. The Commission considered possible ways to ad-
dress the concerns that had been expressed. One proposal
was to move the substance of the discussion on competition
and sector structure, currently contained in sections A,
“Market structure and competition”, and B, “Legislative
measures to implement sector reform”, to the introductory
part of the guide or simply to refer to a treatment of those
issues elsewhere in the guide. It was also proposed to move
the substance of the discussion on regulatory issues, cur-
rently contained in section C, “Regulation of infrastructure
services”, to a future chapter dealing with the operational
phase. It was pointed out, in that connection, that further
redrafting might subsequently be required so as to harmo-
nize those portions with the remaining text of the guide. An
alternative proposal was to combine sections A and B of the
draft chapter in a separate part of the guide, possibly in the
form of an annex, while moving most of section C to the
future chapter dealing with the operational phase.

102. After deliberation, the Commission requested the
Secretariat to rearrange the substance of the draft chapter
as suggested in the first proposal referred to above in para-

graph 101, taking into account the views expressed during
the discussion. Without prejudice to that decision, the
Commission proceeded to exchange views on the sub-
stance of the draft chapter.

Market structure and competition
(legislative recommendation 1 and paras. 1-13)

103. It was suggested that the corresponding notes to
legislative recommendation 1 should make clear that the
review of the assumptions under which state monopolies
had been established involved a review of the historical
circumstances and political conditions that had led to the
creation of such monopolies.

104. The view was expressed that it was important to
refer in the corresponding notes to competition laws and
other similar rules that protected the market from abusive
or restrictive practices.

Abolition of legal barriers and obstacles
(legislative recommendation 2 and paras. 15 and 16)

105. It was suggested that the draft chapter should take
into account the fact that certain countries, in particular
developing countries, might have a legitimate interest in
promoting the development of certain sectors of national
industry and might thus choose not to open certain infra-
structure sectors to competition.

106. The view was expressed that the phrase “other legal
impediments to competition” in recommendation 2 could
be understood in an excessively broad sense, encompass-
ing public policy rules, such as environmental or consumer
protection rules. It was therefore suggested that the phrase
should be qualified by adding words such as “that cannot
be justified by reasons of public interest”.

Restructuring infrastructure sectors
(legislative recommendation 3 and paras. 18-21)

107. It was pointed out that the manner in which a coun-
try decided to organize a particular infrastructure sector
constituted a matter of national economic policy. Accord-
ingly, the inclusion in the legislative guide of a description
of measures that had been taken in some countries to re-
structure various infrastructure sectors should be done in
such a fashion as to avoid the impression that the guide
advocated any particular model. It was also suggested that
the guide should take into account the varying levels of
economic and technological development of countries.

Transitional measures
(legislative recommendations 4 and 5 and paras. 33-35)

108. It was pointed out that the restructuring of infra-
structure sectors was a particularly complex exercise that
not only involved transitional measures of a technical or
legal nature, but required the consideration of a variety of
political, economic and social interests. The draft chapter
should also mention those other factors, as appropriate.
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Controlling residual monopolies
(legislative recommendations 6 and 7 and paras. 37-40)

109. In connection with the reference, in paragraphs 37
to 39 of the notes, to the use of competitive procedures for
the choice of the operator, it was observed that, in some
countries, concessions of public services had traditionally
been regarded as involving a delegation of state functions
and, as such, the delegating authority was not bound to
follow the same procedures that governed the award of
public contracts. In those countries, concessions might be
awarded after direct negotiations between the delegating
authority and a concessionaire of its choice, subject to
certain requirements, such as the previous publication of a
notice to interested parties who wished to be invited to
those negotiations. That reality, it was stated, was not
adequately reflected in the above-mentioned paragraphs,
which should be redrafted so as to avoid the impression
that they prescribed the use of tendering or other competi-
tive selection procedures as the only acceptable ones for
the award of infrastructure projects. In reply it was stated
that the guide should stress the need for competitive selec-
tion procedures.

110. As regards paragraph 40 of the notes, it was stated
that in some cases the retention of geographical monopo-
lies might be warranted for a transitional period only, a
circumstance that should be mentioned in the guide.

Conditions for the award of licences and concessions
(legislative recommendation 8 and para. 50)

111. The view was expressed that paragraph 50 of the
notes might need to be revised so as to ensure its consist-
ency with the advice provided in chapter III, “Selection of
the concessionaire”.

Interconnection and access regulation
(legislative recommendation 9 and paras. 51-54)

112. It was observed that the text of the legislative
recommendation and the corresponding notes did not dis-
tinguish adequately between obligations imposed on an
operator pursuant to the applicable regulatory regime and
contractual rights or obligations that might be provided in
a bilateral concession agreement. Since the distinctions
had various important implications in some legal systems,
the legislative recommendation and the notes should be
revised.

Price and profit regulation
(legislative recommendations 10 and 11 and paras. 55-57);

Subsidies and universal service
(legislative recommendation 12 and para. 62);

Performance standards
(legislative recommendation 13 and para. 63)

113. Comments were made to the effect that the regula-
tory issues dealt with in recommendations 10 to 13 typi-
cally arose during the operational phase of the infrastruc-
ture and that it would therefore be more appropriate to

address those issues in a future chapter concerning the
operational phase, rather than in the second chapter of the
legislative guide (see also above, paras. 100 and 101).

114. It was suggested that issues relating to consumer
protection were not limited to the need to ensure universal
access to the services provided by infrastructure operators
and that the guide should include a discussion, as appro-
priate, of consumer protection.

Independence and autonomy of regulatory bodies
(legislative recommendations 14 and 15 and

paras. 67-71)

115. In response to questions as to the need for a dis-
cussion of the functions of regulatory bodies in the legis-
lative guide, it was stated that it was of crucial importance
for potential investors to be able to ascertain whether the
regulatory regime would be fair and stable and would take
appropriate account of the public interest and the interests
of the project company. The notions of independence and
autonomy of regulatory bodies encompassed two impor-
tant elements that merited further elaboration in the notes
corresponding to recommendations 14 and 15, namely, the
functional autonomy of the regulatory body within the
administrative structure of the host Government and its
independence from the regulated industry.

116. It was pointed out that the reference in recom-
mendation 15 to decisions made by the regulatory body on
“technical” grounds might be interpreted in some legal
systems as implying the strict application of a rule without
consideration of the particular context in which the rule
was being applied. It was suggested that it would be pref-
erable to refer to “substantive” or “objective” grounds.

Sectoral attributions of regulatory bodies
(legislative recommendation 16 and paras. 72 and 73)

117. It was observed that the attributions of regulatory
bodies were not always limited to individual sectors, since
in some countries they might also extend to several sectors
within a given region.

Mandate of regulatory bodies
(legislative recommendation 17 and para. 74)

118. The view was expressed that recommendation 17
might conflict with recommendation 15. It was noted that
recommendation 15 (see above, para. 116) required that
the regulatory bodies be given autonomy to take decisions
on technical rather than political grounds. However, the
general objectives that should guide the actions of regula-
tory bodies pursuant to recommendation 17 (e.g. the
promotion of competition, the protection of users’ inter-
ests, the satisfaction of demand, the efficiency of the sec-
tor, the financial viability of the public service providers,
the safeguarding of the public interest or of public service
obligations and the protection of investors’ rights) were
not of a strictly “technical” nature. It was suggested that
the notes should clarify the interplay between the two
recommendations.
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Powers of regulatory bodies
(legislative recommendation 18 and paras. 75-78)

119. Except for editorial or linguistic comments, or the
reiteration of general comments made earlier during the
debate, such as a suggestion to include a reference to con-
sumer protection, no specific comments were made in
connection with recommendation 18 and the accompany-
ing notes.

Composition of the regulatory body
(legislative recommendations 19 and 20

and paras. 80 and 81)

120. The view was expressed that the guide should estab-
lish a clearer distinction between legislative advice and
practical advice on the regulatory function. It was sug-
gested that the substance of recommendation 19, which
related to the ideal number of members in regulatory bod-
ies that took the form of a commission, was not a matter
for legislation. Similar examples could be found in other
recommendations made in the draft chapter. In reply it was
stated that in order to implement some of the practical
advice given in the guide (e.g. as to the membership of the
regulatory body) legislative provisions might be needed
and that therefore it would be useful to discuss practical
advice in the guide.

Disclosure requirements
(legislative recommendation 21 and paras. 84-86)

121. The view was expressed that the disclosure require-
ments imposed on the operator under recommendation 21
(e.g. the obligation to provide the regulatory body with
information on the operation of the company) might cause
practical difficulties in connection with recommenda-
tions 22 and 23, which contemplated, inter alia, the acces-
sibility by interested parties to regulatory decisions. The
guide should address the legitimate concern of the regulated
industry as to the confidentiality of proprietary information.

Sanctions (legislative recommendation 24 and para. 94);
Appeals (legislative recommendation 25 and para. 95)

122. Except for editorial or linguistic comments, or the
reiteration of general comments made earlier during the
debate, no specific comments were made in connection
with recommendations 24 and 25 and the accompanying
notes.

Chapter III. Selection of the concessionaire
(A/CN.9/444/Add.4)

General remarks

123. It was noted that draft chapter III (previously
chapter IV), which dealt with methods and procedures rec-
ommended for use in the award of privately financed in-
frastructure projects, also discussed issues raised by unso-
licited proposals, as had been suggested at the thirtieth
session of the Commission.9

124. It was felt that the overall purpose of the legislative
guide was to assist host countries to stimulate the flow of
investment in infrastructure projects by providing advice
on essential elements of a favourable legal framework.
One of those elements was the existence of appropriate
selection procedures. One significant practical obstacle to
the execution of privately financed infrastructure projects
was the considerable length of time invested in negotia-
tions between the public authorities of the host country
and potential investors. By devising appropriate proce-
dures for the award of privately financed infrastructure
projects that were aimed at achieving efficiency and
economy, while ensuring transparency and fairness in the
selection procedures, the guide might become a helpful
tool for the public authorities of host countries.

125. It was noted that no international legislative model
had been devised specifically for competitive selection
procedures in privately financed infrastructure projects. In
that connection, it was suggested that the usefulness of the
chapter might be enhanced by focusing the recommen-
dations on issues of a legislative nature and formulating
them as much as possible in language that lent itself to
being incorporated into national legislation.

126. With regard to the preference expressed in the chap-
ter for the use of competitive methods to select the conces-
sionaire, comments were made to the effect that the guide
should recognize more clearly that other methods might
also be used, according to the legal tradition of the country
concerned. It was observed that, in the legal tradition of
certain countries, privately financed infrastructure projects
involved the delegation, by the appropriate public entity,
of the right and authority to provide a public service. As
such, they were subject to a special legal regime that dif-
fered in many respects from the regime that applied gen-
erally to the award of public contracts for the purchase of
goods, construction or services.

127. In those countries, for the award of public contracts
for the purchase of goods or services, the Government had
the choice of a number of procedures, which, as a general
rule, involved publicity requirements, competition and the
strict application of pre-established award criteria. The
most common procedure was the tendering method (adju-
dication), in which the contract was awarded to the
tenderer offering the lowest price. While there also existed
less rigid procedures, such as the request for proposals
(appel d’offres), which allowed for consideration of other
elements in addition to price (e.g. operating cost, technical
merit and proposed completion time), negotiations were
only resorted to under exceptional circumstances. How-
ever, those countries applied different procedures for the
award of privately financed infrastructure projects. Given
the very particular nature of the services required (e.g.
complexity, amount of investment and completion time),
the procedures used placed the accent on the delegating
body’s freedom to choose the operator who best suited its
need, in terms of professional qualification, financial
strength, ability to ensure the continuity of the service,
equal treatment of the users and quality of the proposal.
However, freedom of negotiation did not mean arbitrary
choice and the laws of those countries provided proce-
dures to ensure transparency and fairness in the conduct of
the selection process.9Ibid., para. 237 (b).
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128. In addition to the special procedures used in those
countries for selecting the infrastructure operator, another
notable difference had to do with the method of payment
of the infrastructure operator, as distinct from the payment
of a supplier or a work contractor. In practically every
case, the payment for the performance of a public contract
in those countries was made in the form of a price paid by
the governmental agency to the supplier or contractor. In
the case of privately financed infrastructure projects, how-
ever, the remuneration was spread out over a number of
years and usually derived from the operation of the infra-
structure, generally in the form of fees charged to the user.
The duration of the project was calculated in such a way
as to enable the operator to recoup the investment and
ensure a return in the amount freely set in the project
agreement.

129. In view of those considerations, it was suggested
that the chapter should elaborate further on the fact that
competitive procedures typically used for the procurement
of goods, construction or services were not entirely suit-
able for privately financed infrastructure projects. It was
noted that, while the selection procedures described in the
chapter differed from the procurement methods provided
in the UNCITRAL Model Law on Procurement of Goods,
Construction and Services, further adjustments might still
be required. Particular attention should be given to the
need to avoid the use of terminology that in some legal
systems was normally used in connection with procure-
ment methods for the acquisition of goods, construction
and services.

130. Support was expressed for the thrust of the chapter,
which offered a structured and transparent framework for
the exercise of administrative discretion in the selection of
the concessionaire. However, when expressing a prefer-
ence for competitive selection procedures, particular care
should be taken to avoid the impression that the guide
excluded the use of any other procedures.

Selection procedures covered by the guide (paras. 3-5)

131. In connection with paragraph 3 (a) of the notes, it
was suggested that the text should make mention of the
fact that, in many countries, the sale of shares of public
utility enterprises required prior legislative authorization.
It was also suggested that the offering of shares on stock
markets should be mentioned among the disposition meth-
ods.

General objectives of selection procedures (paras. 6-14)

132. Support was expressed for including in the chapter
a discussion of the objectives of economy, efficiency, in-
tegrity and transparency. It was observed that those objec-
tives fostered the interests not only of the host Govern-
ment, but also of the parties wishing to invest in
infrastructure projects in the country. An important corol-
lary of those objectives was the availability of administra-
tive and judicial procedures for the review of decisions
made by the authorities involved in the selection proce-
dure, and it was suggested that the chapter should, at an
appropriate place, include a discussion on that subject.

133. It was observed that the main purpose of privately
financed infrastructure projects was for the host Govern-
ment to obtain a higher quality of public services. It was
therefore suggested that paragraph 8 should give more
emphasis to the potential benefits of participation by for-
eign companies in selection proceedings.

134. It was pointed out that transparency required not
only clarity of the rules and procedures for the selection of
the concessionaire, but also that decisions were not im-
properly made. The chapter should therefore also include
a discussion on appropriate measures to fight corrupt or
abusive practices in the selection process. One of the
measures it might be worthwhile mentioning in the guide
was the so-called “integrity agreement” (“acuerdo de
integridad”), whereby all companies invited to participate
in the selection process undertook neither to seek to influ-
ence unduly the decisions of the public officials involved
in the selection process nor otherwise to distort the com-
petition by means of collusive or other illicit practices.

135. Various comments were made to the effect that ade-
quate provisions to protect the confidentiality of propri-
etary information constituted one of the essential elements
for fostering the confidence of investors in the selection
procedures. It was therefore suggested that the issue
should be mentioned in paragraph 10 and concrete recom-
mendations included at appropriate places in the guide for
the purpose of ensuring the confidentiality of proprietary
information.

136. It was suggested that the text should mention the
objectives of ensuring the continuous provision of public
services and the universal access to public services among
the objectives that governed the award of privately fi-
nanced infrastructure projects.

Appropriate selection method
(legislative recommendations 1 and 2 and paras. 15-25)

137. In connection with the discussion on the range of
proponents to be invited, it was pointed out that the pro-
curement guidelines of some multilateral financial insti-
tutions prohibited the use of pre-qualification proceedings
for the purpose of limiting the number of bidders to a
predetermined number.

138. It was suggested that paragraph 22 should mention
that awarding authorities typically required that the bid-
ders submit sufficient evidence that the technical solutions
proposed had been previously tested and satisfactorily met
internationally acceptable safety and other standards.

139. It was suggested that paragraph 24 should elaborate
on the distinction between qualification and evaluation
criteria.

140. It was suggested that paragraph 25 should caution
against unrestricted negotiations between the awarding
authority and the selected project consortium.
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Preparations for selection proceedings (paras. 26-32)

141. It was suggested that paragraph 27 should include a
reference to the role of independent advisers and the need
to appoint them at the early stages of the project.

142. It was suggested that the expression “pre-feasibility
studies”, rather than “feasibility studies”, should be used in
the context of paragraphs 28 and 29. It was also suggested
that it might be useful to refer in those paragraphs to the
fact that, in some countries, it was found useful to provide
for some public participation in the preliminary assess-
ment of the environmental impact of a project and the
various options available to minimize that impact. The
suggestion was made that the text should reflect that an
environmental impact assessment should ordinarily be car-
ried out by the host Government as part of its feasibility
studies.

143. The availability of standard documentation prepared
in sufficiently precise terms was said to be an important
element to facilitate the negotiations between project con-
sortia and prospective lenders and investors. It was sug-
gested that appropriate references to those circumstances
should be included in paragraph 31.

Pre-qualification of project consortia
(legislative recommendations 3-7 and paras. 33-46)

144. As a general comment, it was noted that preferred
selection procedures described in the chapter consisted of
relatively elaborate pre-qualification and final selection
phases and a relatively short phase for the final negotiation
of the project agreement. In the practice of some countries,
however, there was more scope for negotiating the final
agreement after the project consortium had been selected,
in view of the complexity and scale of infrastructure
projects. In that connection, the view was expressed that
the preferred selection procedures described in the chapter,
which were in many aspects inspired by the procurement
methods provided for in the UNCITRAL Model Law on
Procurement of Goods, Construction and Services, might
require further adjustments so as to address the particular
needs of privately financed infrastructure projects in an
adequate manner.

145. It was noted that, beginning with paragraph 34, the
reader was referred, in various instances, to provisions of
the Model Law. It was suggested that, for ease of reading,
it might be preferable to incorporate in the text, as appro-
priate, the substance of the relevant provisions of the
Model Law. Eliminating the cross-references between the
two texts might also serve to underscore the particular
nature of the selection procedure described in the chapter.

146. It was observed that the nature of the proceedings
described in paragraphs 33 to 36 differed in many respects
from traditional pre-qualification proceedings, as applied
in connection with the procurement of goods and services.
In order to avoid the connotation of automatic qualifica-
tion (or disqualification) that was inherent in those tradi-
tional pre-qualification proceedings, it was suggested that
it would be more appropriate to use the phase “pre-selec-
tion proceedings” in the draft chapter.

147. It was proposed to include among the criteria men-
tioned in paragraph 36 additional criteria that might be
particularly relevant for privately financed infrastructure
projects, such as the ability to manage the financial aspects
of the project and previous experience in operating public
infrastructure or in providing services under regulatory
oversight.

148. In connection with the last sentence of paragraph
37, the view was expressed that the requirements of a
minimum percentage of equity investment might not be in
line with multilateral agreements governing trade in serv-
ices.

149. It was suggested that paragraphs 39 and 40 should
distinguish between subsidies or incentives available under
national laws to certain industries and regions and prefer-
ences given to domestic companies over foreign compe-
titors bidding for the same project. The text should make
clear that the issue of domestic preferences only arose in
cases where the awarding authority invited proposals from
both national and foreign companies. However, it was also
suggested that paragraphs 39 and 40 should mention the
fact that the use of domestic preferences was not permitted
under the guidelines of some international financial insti-
tutions and might be inconsistent with international obliga-
tions entered into by many States pursuant to agreements
on regional economic integration or trade facilitation.

150. Comments were made in support of the reference in
paragraph 42 to the practice of some countries of author-
izing the awarding authority to consider arrangements for
compensating pre-qualified proponents, if the project
could not proceed for reasons outside their control, or for
contributing to the costs incurred by them after the pre-
qualification phase.

151. The view was expressed that paragraph 45 should
be redrafted so as to avoid the undesirable impression that
it advocated the use of an automatic rating system that
might unnecessarily limit the awarding authority’s discre-
tion in assessing the qualifications of project consortia.

Procedures for requesting proposals
(legislative recommendations 8-19 and paras. 47-80)

152. The question was asked whether the two-stage pro-
cedure described in paragraphs 47 to 52 implied that, after
discussions with the project consortia, the awarding au-
thority had to issue a set of specifications that indicated the
expected input. It was suggested, in that connection, that
even at the final stage of the procedure the awarding au-
thority might wish to formulate its specifications only in
terms of the expected output.

153. For purposes of clarity, it was suggested that the
word “negotiations” in paragraphs 51 and 52 should be
replaced with the word “discussions”.

154. The proposal was made to emphasize in paragraph
60 the fact that evaluation criteria should give special
importance to aspects related to the operation of the infra-
structure and should not be focused on the construction
phase.
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155. In connection with the possibility of rejecting pro-
posals on grounds such as the governmental policy for the
sector concerned referred to in paragraph 62, it was sug-
gested that any such grounds should be invoked only if
they had been included by the awarding authority among
the pre-qualification criteria.

156. It was proposed to include among the elements of
the financial proposals mentioned in paragraph 67 the
requirement that the project consortia submit letters of
intent issued by the prospective lenders or other satisfac-
tory evidence of their commitment to provide the financ-
ing to the project.

157. Questions were asked as to the purpose of requiring
that the financial viability studies referred to in para-
graph 68 (a) indicate the expected financial internal rate
of return in relation to the effective cost of capital corre-
sponding to the financing arrangements proposed. It was
suggested that, from the perspective of the host Govern-
ment, the key factors in evaluating proposals should be the
quality of the services and the overall viability of the fi-
nancial arrangements, rather than the net profit expected
by the operator.

158. It was suggested that paragraph 70 should clearly
recommend the submission of tender securities by project
consortia.

159. In connection with the last sentence of paragraph
72, it was observed that, while the criteria used for pre-
qualifying consortia should not be weighted again at the
evaluation phase, it was appropriate for the awarding au-
thority to require, at any stage of the selection process, that
the participants again demonstrate their qualifications in
accordance with the same criteria used to pre-qualify
them.

160. In response to a question concerning the need for
providing in paragraph 75 that the proposals be opened at
a time previously specified in the request for proposals, it
was observed that such a requirement helped to minimize
the risk that the proposals might be altered or otherwise
tampered with and represented an important guarantee of
the integrity of the proceedings.

161. It was suggested that, where a two-stage procedure
had been used to request proposals, the awarding authority
should also have the right to reject proposals that were
found to deviate grossly from the first request for propos-
als. With regard to the assessment of the responsiveness of
proposals, which was referred to in paragraph 76, it was
suggested that paragraph 76 should make clear that “unre-
sponsive” proposals were not only incomplete or partial
proposals, but all proposals that deviated from the request
for proposals.

162. Differing views were expressed regarding the rela-
tive importance of the proposed unit price for the expected
output as an evaluation criterion. In one view, in order to
foster objectiveness and transparency, the unit price
should be regarded, wherever possible, as a decisive factor
for choosing between equally responsive proposals. Ac-
cording to another view, the notion of “price” could not

have the same value for the award of privately financed
infrastructure projects as it had in the procurement of
goods and services. The remuneration of the
concessionaire was often the combined result of charges
paid by the users, ancillary revenue sources and direct
subsidies or payments made by the public entity awarding
the contract. Furthermore, non-price criteria, such as the
quality of services, including the guarantees offered for
ensuring its continuity and universality, needed to be taken
fully into account. In that context, while the unit price for
the expected output retained its role as an important ele-
ment of comparison of proposals, it could not be regarded
as the most important factor. It was felt that the guide
should elaborate on those issues, as suggested in the note
following paragraph 77.

163. It was suggested that the text of the legislative rec-
ommendations did not cover the entirety of the subject
matter discussed in the corresponding notes. It was there-
fore suggested that additional recommendations should be
formulated to reflect, in particular, the issues covered in
paragraph 77.

164. With regard to the final negotiations referred to in
paragraphs 78 and 79, the view was expressed that the
legislative guide should distinguish more clearly between
the negotiation of the final contract, after the project has
been awarded, and the procedure to request proposals. It
was suggested that the reference in paragraph 53 to the
invitation of proposals with respect to the revised specifi-
cations and contractual terms might imply that the terms of
the contract were open to negotiation even prior to the
final award. Such a situation was considered inadvisable,
since the proposals should address technical and financial
aspects of the project, but not the terms of the contract. In
response, it was stated that knowledge of certain contrac-
tual terms, such as the risk allocation envisaged by the
awarding authority, were important in order for the partici-
pating consortia to formulate their proposals and discuss
the “bankability” of the project with potential lenders. It
was therefore advisable to provide the participating con-
sortia with a draft of the contract as early as possible.

165. It was proposed to add the words “or the consum-
ers” after the words “to the detriment of the host Govern-
ment” in paragraph 78.

Direct negotiations
(legislative recommendations 20-24 and paras. 81-93)

166. Support was expressed for the inclusion, in para-
graphs 81 to 84, of a discussion on possible advantages
and disadvantages of direct negotiations for the award of
privately financed infrastructure projects.

167. It was suggested that paragraphs 81 to 84 should
elaborate on possible methods for ensuring transparency
and introducing elements of competition in direct nego-
tiations.

168. It was noted that the list of exceptional circum-
stances authorizing the use of direct negotiations contained
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in paragraph 85 was not exhaustive and that other circum-
stances might exist that justified the use of direct negotia-
tions. They included, for instance, the following: reasons
of national defence; cases where there was only one source
capable of providing the required service (e.g. because it
involved the use of patented technology or special know-
how); lack of experienced personnel or of an adequate
administrative structure to conduct competitive selection
procedures; or cases where a higher administrative author-
ity of the host country had authorized such an exception
for reasons of public interest. It was  suggested that para-
graph 85 should make clear that the list provided therein
was for illustrative purposes only.   

169. The question was asked as to how likely would
there be an urgent need for ensuring immediate provision
of the service that justified the recourse to direct negotia-
tions rather than to competitive selection procedures. In
response, it was noted that such an exceptional authoriza-
tion was needed, for instance, in cases of interruption in
the provision of a given service or where an incumbent
concessionaire failed to provide the service at acceptable
standards, when engaging in a competitive selection proce-
dure would be impractical in view of the urgent need to
ensure the continuity of the service. Questions were raised,
however, as to the appropriateness of using the technique
of private financing in case of urgency.

170. In response to a question concerning the reasons for
limiting the application of paragraph 85 (a) to cases where
the circumstances giving rise to the urgency were neither
foreseeable by the awarding authority nor the result of
dilatory conduct on its part, it was observed that such a
limitation was intended to ensure the accountability of the
awarding authority.

171. Support was also expressed for the consideration
given in paragraphs 87 to 93 to the issues raised by unso-
licited proposals. It was observed that unsolicited propos-
als had been used in a number of countries and that it was
desirable to formulate concrete recommendations as to
how to deal with such proposals. In that connection, it was
suggested that the entity submitting an unsolicited pro-
posal should generally be required to meet essentially the
same qualification criteria as would be required of the
proponents participating in the competitive selection pro-
cedure described in the chapter. It was also suggested that
unsolicited proposals should meet acceptable technical and
quality standards in order to be considered by the award-
ing authority.

172. It was suggested that the word “Government” in
paragraph 88 might be interpreted in a narrow meaning
and exclude local or municipal authorities. It was proposed
to replace it with words such as “public entities” or “public
enterprises” so as to take into account that other entities of
the host country might have the power to negotiate unso-
licited proposals.

173. The view was expressed that the legislative recom-
mendations concerning unsolicited proposals were in fact
not of a legislative nature and should therefore be kept
only in the notes.

Review procedures (para. 94)

174. It was noted that the availability of administrative or
judicial remedies was an essential element in ensuring the
transparency and fairness of a selection procedure. It was
therefore suggested that the guide should elaborate on the
issue of review procedures, mentioning procedures and
remedies typically available under national laws, and that
it might be useful to formulate appropriate legislative
recommendations.

Record of selection proceedings
(legislative recommendation 25 and paras. 95-99)

175. The need to protect the confidentiality of privileged
and proprietary information, as referred to in para-
graphs 95 and 96, was noted. It was suggested that a dis-
cussion should be included of what kind of information
should be available to the public and what information
should be reserved for the host Government and the pro-
ponents.

Chapter IV. Conclusion and general terms of the
project agreement (A/CN.9/444/Add.5)

176. The Commission noted that the opening section of
draft chapter IV (previously chapter VI) dealt with general
considerations concerning the project agreement, dis-
cussing, in particular, the different approaches taken by
national legislations to the project agreement (from those
which scarcely referred to the project agreement to those
which contained extensive mandatory provisions con-
cerning clauses to be included in the agreement). The re-
maining sections dealt with rights and obligations of
the project company that, in addition to being dealt with
in the project agreement, might be usefully addressed in
the legislation, as they might affect the interests of third
parties.

Section A. General considerations
(legislative recommendations 1 and 2 and paras. 1-6)

177. The suggestion was made to indicate in paragraph 2
advantages and disadvantages of the legislative approaches
discussed.

178. It was considered that the guide should stress the
need for clarity as to the persons or governmental agencies
that had the authority to enter into commitments on behalf
of the Government at different stages of negotiation and to
sign the project agreement. In that discussion, due regard
should be given to the fact that different levels of govern-
ment (e.g. federal, provincial or municipal) might be in-
volved in a given privately financed infrastructure project.

179. The view was expressed that the guide should point
out the disadvantages of subjecting the entry into force of
the project agreement to prior approval through an ad hoc
act of parliament. It was noted in reply that, in some cases
or in some States, good reasons existed for providing for
legislative approval of individual privately financed infra-
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structure projects. There was general agreement that legis-
lative approval did not mean that parliament would be
called upon to modify individual provisions in the project
agreement.

180. It was observed that what the guide defined as the
“project agreement” in practice often consisted of more
than one separate agreement between the host Government
and the project company.

Section B. General terms of the project agreement

1. The project site
(legislative recommendation 3 and paras. 8-12)

181. It was suggested that the second sentence of para-
graph 10, which appeared to discourage the Government
unduly from providing the project company with the land
needed for privately financed infrastructure projects,
should be reviewed.

182. It was proposed to replace the reference in para-
graph 11 to “the more expeditious” expropriation proce-
dure by “the more efficient” procedure in order to avoid
creating an unintended impression that the protection of
interests of the affected owners could be overridden by the
desirability of rapid expropriation proceedings.

183. The view was expressed that the term “expropria-
tion” in the English version should be replaced, because in
some legal systems it carried a negative connotation and
might suggest confiscation without prompt and adequate
compensation. Alternative expressions suggested included
“eminent domain”, “compulsory acquisition” and “expro-
priation against just compensation”. It was agreed that the
language to be used should avoid the negative connotation
referred to and that it should be readily understood in dif-
ferent legal systems.

2. Easements
(legislative recommendation 4 and paras. 13-16)

184. It was suggested that paragraph 14 should refer to
the public interest and other conditions for obtaining an
easement through expropriation.

3. Exclusivity
(legislative recommendation 5 and paras. 17-21)

185. As regards the second sentence of paragraph 21, the
view was expressed that the advice therein might be un-
derstood as suggesting that the parties should leave the
question of subsequent changes in the host Government’s
policies to general clauses in the project agreement dealing
with changes of circumstance. It was suggested that such
an understanding should be avoided and that the guide
should instead promote certainty and predictability with
respect to the consequences of changes in the host Govern-
ment’s policies.

186. It was suggested that the question of exclusivity
dealt with in recommendation 5 gave rise to important

policy issues and involved interests of consumers and
other public interests and that, therefore, the question
should not be left entirely to the negotiation between the
parties in the context of a given project. Legislation on the
question of exclusivity might, for example, deal with the
length of periods for which the host Government might
commit itself to respecting the project company’s exclu-
sive rights in providing the public service.

187. The suggestion was made that the discussion relat-
ing to exclusivity (e.g. para. 17, first sentence, and para.
19, first sentence) should be reviewed to make it explicit
who was the beneficiary of exclusivity and who might be
the potential competitors.

188. It was proposed that paragraph 18 should not use
the phrase “general enabling legislation”, since many
States did not have legislation that could be categorized as
general enabling legislation.

4. Legal status of the concessionaire
(legislative recommendations 6-8 and paras. 22-34)

189. With respect to the first sentence of paragraph 22, it
was considered necessary to clarify the phrase “legal sta-
tus” of the concessionaire so as to coordinate the treatment
of that matter with paragraphs 20 and 21 of draft chapter
I, “General legislative considerations” (A/CN.9/444/
Add.2), and to make clear to what extent the project agree-
ment might deal with the question of whether the
concessionaire was to be established as an independent
entity. It was noted that, in practice, project companies
were typically incorporated as legal entities separate from
the project sponsors, but that, from the viewpoint of leg-
islation, that did not always need to be the case.

190. In connection with the last sentence of paragraph
32, the suggestion was made that some co-owners of the
project company might be concerned about the risks aris-
ing from the involvement of the company in other projects
awarded to it in a separate selection process.

191. As regards the third sentence of paragraph 33, the
question was raised whether the legislative guide should
endorse the requirement of a positive vote by the host
Government and whether some of the objectives underly-
ing the requirement could be achieved by less intrusive
means.

192. It was suggested that some original members of the
project consortium and shareholders in the project com-
pany might have a legitimate interest in being replaced by
other entities as shareholders and that there was no need to
give the host Government an unqualified prerogative to
approve such replacements.

5. Assignment of the concession
(legislative recommendations 9 and 10 and paras. 35-38)

193. It was considered desirable for legislation to allow
the parties to agree on “step-in” rights, that is, the right to
have the concession transferred to the lenders or to another
entity appointed by them if the project company is in de-
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fault of its obligations. In that context, it was stated that,
where the Government was to be given the right to with-
hold approval of the assignment of a concession, that right
should be subject to the reservation that consent must not
be unreasonably withheld. A similar restriction should
exist as regards the right of the host Government to ap-
prove the granting of a subconcession by the
concessionaire (para. 37).

194. It was pointed out, however, that the requirement of
prior governmental approval for the assignment of the
concession existed in many legal systems and was found
to be justified by reasons of public interest. The public
entities concerned had a legitimate interest in preventing
the transfer of the responsibility to provide public services
to entities that had not been selected by them.

195. The suggestion was made that the words “Except
for assignment as security to lenders,” should be inserted
at the beginning of recommendation 9.

6. Security interests
(legislative recommendations 11-13 and paras. 39-45)

196. Statements were made to the effect that, in practice,
lenders expected to obtain the widest possible security
over the assets of the project company, including the in-
tangible assets. The availability of such security was con-
sidered crucial for the availability of financing for pri-
vately financed infrastructure projects. In view of that, the
legislative guide should advise that legal obstacles to giv-
ing such security should be eliminated from legislation.

197. It was observed, however, that in many instances
the assets managed by the project company remained in
the ownership of the State, that such ownership was inal-
ienable and that it was therefore not possible to use those
assets as security.

198. As to the possibility of establishing security inter-
ests in the ownership shares of the project company, it was
noted that in some legal systems the pledge of shares was
either prohibited or restricted; moreover, it was likely that
the circumstances under which the creditors would be
prompted to invoke the security interest in the shares
would also cause the value of the shares to drop sharply,
which made that type of security uncertain and potentially
illusory. It was observed, however, that the creditors’ ob-
jective in obtaining shares as security was not to sell them
in case of the project company’s default, but to take over
the control of the project company. The possibility of us-
ing shares in the project company as security was crucial
for the “bankability” of privately financed infrastructure
projects and States would be well advised to adopt special
legislation on the matter in order to facilitate such projects.
It was noted, however, that the pledge of shares of the
project company raised essentially the same concerns as
arose where the project company itself or the concession
was assigned to another entity or consortium.

199. To the extent it was possible to create a security
interest in the shares of the project company and for the
creditors to take over the project company in case of de-
fault, it was noted that it was desirable to clarify whether,

in the case of a “step-in” by creditors, the obligations of
the host Government and of the previous project sponsors
were in any way affected.

7. Duration
(legislative recommendation 14 and paras. 46 and 47)

200. It was considered that legislation should not estab-
lish a maximum number of years for which concessions
might be granted. Such mandatory provisions were in
practice found to be an obstacle to agreeing to commer-
cially reasonable solutions. Such maximum limits also
could not take into account the possibility of changed cir-
cumstances that would require an extension of the conces-
sion. It was observed that the right of the host Government
to purchase the concession from the concessionaire pre-
sented another possibility for dealing in a flexible manner
with the duration of the concession.

Section C. Specific terms (para. 48)

201. With respect to paragraph 48, which indicated is-
sues to be dealt with in the latter chapters of the guide,
general suggestions were made to the effect that the antici-
pated chapters might be usefully combined and that care
should be taken to distinguish clearly between the issues
that were to be dealt with by legislation and those which
were to be negotiated by the parties.

E. Considerations on the finalization of the draft
chapters

202. It was suggested that the legislative recommenda-
tions to be included in the various chapters of the legisla-
tive guide should be supplemented, where appropriate,
with sample model legislative provisions, possibly with
alternative solutions. It was considered that such model
provisions would make the legislative guide more practical
and more readily usable. The suggestion, it was explained,
was not to prepare a model law, but to facilitate as much
as possible the task of legislators in countries wishing to
set up a favourable legal framework for privately financed
infrastructure projects.

203. The countervailing view was that the subject matter
dealt with in the guide touched upon a number of public
law and policy issues and that it would therefore be diffi-
cult to attempt to formulate model provisions that ad-
equately took into account the differences between legal
systems and the variety of policy options. The importance
of affording sufficient flexibility to legislators in countries
wishing to promote private investment in infrastructure
was stressed. For that purpose, a clear set of legislative
recommendations followed by an explanatory discussion
of the pertinent issues and the possible options available
might be a more useful tool than a set of model provisions
that certain legislators might regard as being difficult to
adjust to domestic conditions.

204. After considering the different views expressed, the
Commission requested the Secretariat to draft the legis-
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lative recommendations in the form of concise legislative
principles, thereby reducing the number of recommen-
dations, and, where deemed feasible and appropriate, to
formulate sample provisions for illustrative purposes for
consideration by the Commission.

205. It was also suggested that the guide should not stray
from legislative advice on privately financed infrastructure
projects and that it should not attempt to give negotiating
and contractual advice. The discussion on negotiating and
contractual issues should be presented only to the extent
necessary to explain the need for a particular legislative
solution. It was suggested that the guide should, where
appropriate, refer to other publications containing con-
tractual advice, such as the United Nations Industrial De-
velopment Organization Guidelines for Infrastructure De-
velopment through Build-Operate-Transfer (BOT) Projects
and publications of the World Bank.

206. The Commission considered the method that should
be followed in the finalization of the legislative guide,
including the question whether the preparation of future
chapters should be entrusted to a working group. After
deliberation, it was agreed that the possible need for a
working group should be considered at the thirty-second
session of the Commission. It was also agreed that, at the
present stage, it was desirable to allow the Secretariat to
proceed in the preparation of future chapters for submis-
sion to the next session of the Commission. Such prepara-
tion, as well as the revision of existing drafts, should be
carried out with the assistance of outside experts, as had
been done thus far. The Secretariat was requested to make
all reasonable efforts to obtain the advice of experts from
both the public and the private sectors and to consult with
experts from developing and developed countries as well
as from countries with economies in transition.

IV. ELECTRONIC COMMERCE

A. Draft uniform rules on electronic signatures

207. It was recalled that the Commission, at its thirtieth
session, in May 1997, had entrusted the Working Group
on Electronic Commerce with the preparation of uniform
rules on the legal issues of digital signatures and certifica-
tion authorities. With respect to the exact scope and form
of such uniform rules, it was generally agreed at that ses-
sion that no decision could be made at such an early stage
of the process. In addition, it was felt that, while the
Working Group might appropriately focus its attention on
issues of digital signatures in view of the apparently pre-
dominant role played by public-key cryptography in the
emerging electronic-commerce practice, the uniform rules
to be prepared should be consistent with the media-neutral
approach taken in the UNCITRAL Model Law on Elec-
tronic Commerce. Thus, the uniform rules should not dis-
courage the use of other authentication techniques. More-
over, in dealing with public-key cryptography, those
uniform rules might need to accommodate various levels
of security and to recognize the various legal effects and
levels of liability corresponding to the various types of
services being provided in the context of digital signatures.

With respect to certification authorities, while the value
of market-driven standards was recognized by the Com-
mission, it was widely felt that the Working Group might
appropriately envisage the establishment of a minimum set
of standards to be met by certification authorities, in par-
ticular where cross-border certification was sought.10

208. At the current session, the Commission had before
it the report of the Working Group on the work of its
thirty-second session (A/CN.9/446). The Commission ex-
pressed its appreciation of the efforts accomplished by the
Working Group in its preparation of draft uniform rules on
electronic signatures. It was noted that the Working
Group, throughout its thirty-first and thirty-second ses-
sions, had experienced manifest difficulties in reaching a
common understanding of the new legal issues arising
from the increased use of digital and other electronic sig-
natures. It was also noted that a consensus was still to be
found as to how those issues might be addressed in an
internationally acceptable legal framework. However, it
was generally felt by the Commission that the progress
achieved so far indicated that the draft uniform rules on
electronic signatures were progressively being shaped into
a workable structure. The Commission reaffirmed the de-
cision made at its thirty-first session as to the feasibility of
preparing such uniform rules11 and expressed its confi-
dence that more progress could be accomplished by the
Working Group at its thirty-third session (New York, 29
June-10 July 1998) on the basis of the revised draft pre-
pared by the Secretariat (A/CN.9/WG.IV/WP.76). In the
context of that discussion, the Commission noted with
satisfaction that the Working Group had become generally
recognized as a particularly important international forum
for the exchange of views regarding the legal issues of
electronic commerce and for the preparation of solutions
to those issues.

209. The Commission noted that, at the close of the
thirty-second session of the Working Group, a proposal
had been made that the Working Group might wish to give
preliminary consideration to undertaking the preparation
of an international convention based on provisions of the
Model Law on Electronic Commerce and of the draft uni-
form rules. The Working Group had agreed that the topic
might need to be taken up as an item on the agenda of its
thirty-third session on the basis of more detailed proposals
possibly to be made by interested delegations. However,
the preliminary conclusion of the Working Group had
been that the preparation of a convention should in any
event be regarded as a project separate from both the
preparation of the uniform rules and any other possible
addition to the Model Law. Pending a final decision as to
the form of the uniform rules, the suggestion to prepare a
convention at a later stage should not distract the Working
Group from its current task, which was to focus on the
preparation of draft uniform rules on digital and other
electronic signatures, and from its current working as-
sumption that the uniform rules would be in the form of
draft legislative provisions. It had been generally under-
stood in the Working Group that the possible preparation
of a draft convention should not be used as a means of

10Ibid., para. 250.
11Ibid., paras. 249 and 250.
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reopening the issues settled in the Model Law, which
might have a negative effect on the increased use of that
already successful instrument (A/CN.9/446, para. 212).

210. The Commission noted that a specific and detailed
proposal for the preparation of a convention had been
submitted by a delegation to the Working Group for con-
sideration at a future session (A/CN.9/WG.IV/WP.77).
Diverging views were expressed in that connection. One
view held that a convention based on the provisions of the
Model Law was necessary, since the latter might not
suffice to establish a universal legal framework for elec-
tronic commerce. Owing to the nature of the instrument,
the provisions of the Model Law were subject to variation
by any national legislation that enacted them, thus detract-
ing from the desired harmonization of the legal rules ap-
plicable to electronic commerce. The opposite view was
that, owing to the rapidly changing technical background
of electronic commerce, the matter did not easily lend it-
self to the rigid approach suggested by an international
convention. It was pointed out that the Model Law was of
particular value as a collection of principles, which could
be enacted in domestic legislation through various formu-
lations to accommodate the increased use of electronic
commerce.

211. The prevailing view was that it would be premature
to undertake the preparation of the suggested convention.
Delegations of various countries indicated that law reform
projects based on the provisions of the Model Law were
currently under way in their countries. Concern was ex-
pressed that the preparation of an international convention
based on the Model Law might adversely affect the wide-
spread enactment of the Model Law itself, which, only two
years after its adoption by the Commission, was already
being implemented in a significant number of countries.
Moreover, it was generally felt that the Working Group
should not be distracted from its current task, namely, the
preparation of draft uniform rules on electronic signatures,
as agreed by the Commission. Upon concluding that task,
the Working Group would be welcome, in the context of
its general advisory function with respect to the issues of
electronic commerce, to make proposals to the Commis-
sion for future work in that area. It was suggested by the
proponents of a convention that the matter might need to
be further discussed at a future session of the Commission
and in the context of the Working Group, possibly through
informal consultations. It was recalled that, while possible
future work might include the preparation of a convention,
other topics had also been proposed, such as the issues of
jurisdiction, applicable law and dispute settlement on the
Internet.12

B. Incorporation by reference

212. At various stages in the preparation of the Model
Law, it had been suggested that the text should contain a
provision aimed at ensuring that certain terms and condi-
tions that might be incorporated in a data message by
means of a mere reference would be recognized as having

the same degree of legal effectiveness as if they had been
fully stated in the text of the data message. That effect was
generally referred to as “incorporation by reference”.13

213. At its thirtieth session, in May 1997, the Commis-
sion endorsed the conclusion reached by the Working
Group at its thirty-first session that many aspects of battle-
of-forms and adhesion contracts would need to be left to
applicable national laws for reasons involving, for exam-
ple, consumer protection and other public policy consid-
erations (see A/CN.9/437, para. 155).14

214. At its thirty-second session, the Working Group
discussed the issue of incorporation by reference on the
basis of various texts that were proposed as possible addi-
tions to the Model Law. That discussion was recorded in
the report of the Working Group on the work of its thirty-
second session (A/CN.9/446, paras. 14-23), together with
the text of the various proposals that were considered by
the Working Group. At the close of that discussion, the
Working Group adopted the text of the following draft
provision:

“Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is incor-
porated by reference in a data message.”

The Working Group decided that it should be presented to
the Commission for review and possible insertion as a new
article 5 bis of the Model Law, and requested the Secre-
tariat to prepare an explanatory note to be added to the
guide to enactment of the Model Law (A/CN.9/446, para.
24). A draft text prepared pursuant to that decision for
possible insertion in the guide to enactment of the Model
Law is set forth in annex II to the note prepared by the
Secretariat (A/CN.9/450).

215. At the current session, the Commission noted that
the text adopted by the Working Group embodied a
minimalist approach to the issue of incorporation by refer-
ence. Consistent with the earlier deliberations of the
Working Group (A/CN.9/437, para. 155, and A/CN.9/446,
paras. 14-23), it did not attempt to achieve any substantial
unification of the existing rules of domestic law regarding
that issue. Instead, it restated in the context of incorpora-
tion by reference the general principle of non-discrimina-
tion embodied in article 5 of the Model Law. The text
adopted by the Working Group was aimed at facilitating
incorporation by reference in electronic commerce by re-
moving the uncertainty that might prevail in certain juris-
dictions as to whether the rules applicable to traditional

12Ibid., para. 251.

13For earlier discussion of the issue of incorporation by reference by
the Commission, by the Working Group on Electronic Commerce, and
in notes prepared by the Secretariat, see ibid., paras. 248-250; ibid.,
Fifty-first Session, Supplement No. 17 (A/51/17), paras. 222 and 223; A/
CN.9/450; A/CN.9/446, paras. 14-24; A/CN.9/437, paras. 151-155; A/
CN.9/421, paras. 109 and 114; A/CN.9/407, paras. 100-105 and 117; A/
CN.9/406, paras. 90, 178 and 179; A/CN.9/360, paras. 90-95; A/CN.9/
350, paras. 95 and 96; A/CN.9/333, paras. 66-68; A/CN.9/WG.IV/
WP.74; A/CN.9/WG.IV/WP.71, paras. 77-93; A/CN.9/WG.IV/WP.69,
paras. 30, 53, 59, 60 and 91; A/CN.9/WG.IV/WP.66; A/CN.9/WG.IV/
WP.65; A/CN.9/WG.IV/WP.55, paras. 109-113; and A/CN.9/WG.IV/
WP.53, paras. 77 and 78).

14Official Records of the General Assembly, Fifty-second Session,
Supplement No. 17 and corrigendum (A/52/17 and Corr.1), paras. 249-
251.
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paper-based incorporation by reference also applied in an
electronic environment. Another aim of the provision was
to make it clear that consumer-protection or other national
or international law of a mandatory nature (e.g. rules pro-
tecting weaker parties in the context of contracts of adhe-
sion) should not be interfered with.

216. It was widely felt in the Commission that, as cur-
rently drafted, the text presupposed a certain degree of
familiarity of enacting States with the concept of incorpo-
ration by reference. However, although the expression “in-
corporation by reference” had been used consistently by
the Working Group as a concise way of referring to a
complex range of legal and factual situations, it might not
convey the same meaning in all enacting States. With a
view to reducing the difficulties that might arise in the
interpretation of the text, it was suggested that a more
descriptive language might be used along the following
lines, consistent with the formulation adopted by the
Working Group:

“Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is not con-
tained in the data message purported to give rise to such
legal effect, but is merely referred to in that data mes-
sage.”

217. Various alternative texts were proposed, based on a
more positive formulation of effects to be given to incor-
poration by reference. However, it was generally felt that
any attempt to establish a positive rule on issues of incor-
poration by reference might result in interfering with exist-
ing rules by which domestic legislation dealt with the issue
of incorporation by reference. The Commission generally
agreed that such interference should be avoided and that
the minimalist approach adopted by the Working Group
should be maintained. In the context of that discussion, the
view was expressed, however, that a provision dealing
with incorporation by reference based on such an approach
was unnecessary altogether.

218. After discussion, the Commission found the sub-
stance of the proposed text (see above, para. 216) to be
generally acceptable. As a matter of drafting, it was sug-
gested that the provision might need to indicate more
clearly that incorporation by reference should be distin-
guished from a mere reference. The following text was
proposed:

“Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is not con-
tained in the data message purporting to give rise to
such legal effect, but is referred to within that data
message as forming part of that message.”

219. After discussion, the Commission decided to retain
the original proposal (see above, para. 216), subject to the
substitution of the word “purporting” for the word “pur-
ported”.

220. As to the placement of the additional provision,
while it was suggested that the text should be added as a
new part III of the Model Law, it was generally agreed that
the insertion of the text as a new article 5 bis, as suggested
by the Working Group, was more appropriate.

221. With respect to the draft additional section prepared
by the Secretariat for insertion in the guide to enactment of
the Model Law (see A/CN.9/450, annex II), the Secretariat
was requested to ensure that the text indicated clearly that
the newly adopted article 5 bis was not to be interpreted as
creating a specific legal regime for incorporation by refer-
ence in an electronic environment. Rather, by establishing
a principle of non-discrimination, it was to be construed as
making the domestic rules applicable to incorporation by
reference in a paper-based environment equally applicable
to incorporation by reference for the purposes of electronic
commerce.

V. ASSIGNMENT IN RECEIVABLES FINANCING

222. It was recalled that the Commission had considered
legal problems in the area of assignment at its twenty-sixth
to twenty-eighth sessions (1993-1995)15 and had entrusted,
at its twenty-eighth session, in 1995, the Working Group
on International Contract Practices with the task of prepar-
ing a uniform law on assignment in receivables financ-
ing.16

223. The Working Group commenced its work at its
twenty-fourth session (Vienna, 13-24 November 1995)
and continued it at its twenty-fifth and twenty-sixth ses-
sions (New York, 8-19 July, and Vienna, 11-22 November
1996, respectively). It was noted that, at its twenty-fourth
session, the Working Group had been urged to strive for a
legal text aimed at increasing the availability of lower-cost
credit (A/CN.9/420, para. 16). In addition, it was noted
that, at its twenty-fifth and twenty-sixth sessions, the
Working Group had decided to proceed with its work on
the assumption that the text being prepared would take the
form of a convention (A/CN.9/432, para. 28) and would
include private international law provisions (A/CN.9/434,
para. 262).

224. At its thirty-first session, the Commission had before
it the reports of the twenty-seventh and twenty-eighth ses-
sions of the Working Group (A/CN.9/445 and A/CN.9/447).
At the outset, the Commission noted that its work on receiv-
ables financing had attracted the interest of the international
trade and finance community, since it had the potential
of increasing access to lower-cost credit. In addition, the
Commission noted that the Working Group had made sub-
stantial progress on a number of other matters, including the
validity of assignments of future receivables and of receiv-
ables not identified individually (i.e. bulk assignments), as
well as of assignments concluded despite an anti-assignment
clause contained in the contract under which the assigned
receivables arose, and the debtor-protection issues. In par-
ticular, the Commission noted that, at its twenty-eighth
session, the Working Group had adopted the substance of the
provisions dealing with the relationship between the
assignor and the assignee, as well as the provisions dealing
with the debtor’s protection (draft articles 14-16 and 18-22,

15Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras.
297-301; ibid., Forty-ninth Session, Supplement No. 17 and corrigendum
(A/49/17 and Corr.1), paras. 208-214; and ibid., Fiftieth Session, Supple-
ment No. 17 (A/50/17), paras. 374-381.

16Ibid., Fiftieth Session, Supplement No. 17 (A/50/17), paras. 
374-381.
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respectively) and requested the Secretariat to revise the
provision dealing with the right of the assignee to payment
and with proceeds-related issues (draft article 17; see
A/CN.9/447, paras. 161-164 and 68, respectively).

225. At the same time, it was noted that a number of
issues remained to be resolved, including those relating to
the scope of the draft convention, public policy issues
arising in the context of the protection of the debtor, con-
flicts of priority among several claimants and private inter-
national law issues.

226. As to the scope of application, the view was widely
shared that it was too wide and that it should be limited to
contractual receivables assigned for the purpose of obtain-
ing financing. It was observed that such an approach would
be in line with the overall purpose of the project to facilitate
receivables financing and thus to increase the availability of
lower-cost credit. In addition, it was stated that, under such
an approach, the draft convention would be more accept-
able to a number of States, which were prepared to intro-
duce specific legislation to address the needs of modern
financing transactions but not to make a general overhaul of
their assignment law. Moreover, under such an approach,
practices that were already functioning well on the basis of
well-established rules would not be interfered with. With
respect to the territorial scope of application of the draft
convention, it was observed that a solution based on a
choice-of-law approach similar to that followed in the
United Nations Convention on Contracts for the Interna-
tional Sale of Goods would not be appropriate.

227. With regard to public policy concerns, it was ob-
served that it would be preferable for the draft convention
to introduce such a high threshold for the protection of the
debtor that it would meet the concerns of all States and
would make it unnecessary for them to have to fall back on
a general public policy reservation, which could jeopardize
the certainty achieved by the convention and thus have an
adverse impact on the cost and the availability of credit.

228. As to prior conflicts, wide support was expressed
for the approach taken in the draft convention combining
substantive and private international law priority rules. It
was stated that allowing States to choose, by way of a
declaration, between a priority rule based on the time of
assignment and a rule based on the time of registration,
which would take effect only upon establishment of a
suitable registration system, would increase the accept-
ability of the draft convention.

229. With regard to the private international law provi-
sions contained in the draft convention, the Commission
welcomed the holding of a meeting of experts by the Hague
Conference on Private International Law in cooperation
with the Secretariat of the Commission. The Commission
noted that, at that meeting, it had been confirmed that the
private international law priority provisions contained in
the draft convention would be appropriate, provided that
their application was limited to the transactions falling un-
der the scope of the draft convention. In addition, it was
noted that the Permanent Bureau of the Conference would
prepare and submit to the Working Group a report of that
meeting (see also below, paras. 269 and 270).

230. In the discussion, broad support was expressed in
favour of the working assumption of the Working Group
that the text being prepared should take the form of a
convention. It was noted that, in view of the differences
existing in the various legal systems in the field of assign-
ment, a convention would provide the appropriate degree
of unification, introducing the certainty and predictability
needed for credit to be made available on the basis of
receivables.

231. The Commission expressed appreciation for the
work accomplished and requested the Working Group to
proceed with its work expeditiously so as to complete it in
1999 and to submit the draft convention for adoption by
the Commission at its thirty-third session (2000).

VI. MONITORING THE IMPLEMENTATION OF
THE 1958 NEW YORK CONVENTION

232. It was recalled that the Commission, at its twenty-
eighth session in 1995, had approved the project, under-
taken jointly with Committee D of the International Bar
Association, aimed at monitoring the legislative imple-
mentation of the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards (New York,
1958).17 It was stressed that the purpose of the project, as
approved by the Commission, was limited to that aim and,
in particular, its purpose was not to monitor individual
court decisions applying the Convention. In order to be
able to prepare a report on the subject, the Secretariat had
sent to the States parties to the Convention a questionnaire
relating to the legal regime in those States governing the
recognition and enforcement of foreign awards.

233. Up until the current session of the Commission, the
Secretariat had received 54 replies to the questionnaire.
The Commission called upon the States parties to the
Convention that had not yet replied to the questionnaire to
do so as soon as possible or, to the extent necessary, to
inform the Secretariat about any new developments since
their previous replies to the questionnaire. The Secretariat
was requested to prepare, for a future session of the Com-
mission, a note presenting the findings based on the analy-
sis of the information gathered.

234. In connection with that discussion, it was observed
that the Convention had become an essential factor in the
facilitation of international trade and that, besides the legis-
lative enactment of the Convention, it would be useful for
the Commission also to consider its interpretation. Such
consideration, together with information to be prepared by
the Secretariat for that purpose, would serve to promote the
Convention and facilitate its use by practitioners. It was
stressed that information on the interpretation of the Con-
vention was not available in all the official languages of the
United Nations and that, therefore, the Commission was the
appropriate body to prepare it. The Commission did not
take any decision regarding that suggestion.

17Ibid., paras. 401-404, and ibid., Fifty-first Session, Supplement No.
17 (A/51/17), paras. 238-243.
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235. It was noted that, later during the session, on 10
June 1998, the Commission would hold a special
commemorative New York Convention Day in order to
celebrate the fortieth anniversary of the Convention (see
below, para. 257); on that occasion, attention would also
be paid to legal issues that were not covered by the Con-
vention and with respect to which the Commission might
wish to consider whether any work by it would be desir-
able and feasible and, if so, what form it should take. The
Commission considered that it would be useful to engage
in such a consideration of possible future work in the area
of arbitration at its thirty-second session, in 1999, and
requested the Secretariat to prepare, for that session, a note
that would serve as a basis for the considerations of the
Commission. Considerations at the New York Convention
Day and at the Congress of the International Council for
Commercial Arbitration (Paris, 3-6 May 1998) might be
taken into account in the preparation of the note.

VII. CASE LAW ON UNCITRAL TEXTS

236. The Commission noted with appreciation that, since
its thirtieth session in 1997, five additional sets of abstracts
with court decisions and arbitral awards relating to the
United Nations Convention on Contracts for the Interna-
tional Sale of Goods and to the UNCITRAL Model Law on
International Commercial Arbitration had been published
(A/CN.9/SER.C/ABSTRACTS/13-17). The Commission
also noted with appreciation that a search engine had been
placed on the Web site of the UNCITRAL secretariat on the
Internet (http://www.un.or.at/uncitral) to enable users of
case law on UNCITRAL texts (CLOUT) to carry out
searches into CLOUT cases and other documents. The Sec-
retariat was encouraged to continue its efforts to increase
the availability of UNCITRAL documents through the
Internet in all six official United Nations languages.

237. The Commission also noted that the work of the
Secretariat in editing abstracts, storing decisions and
awards in their original form, translating abstracts into the
other five United Nations languages, publishing them in
all six United Nations languages, forwarding abstracts and
full texts of decisions and awards to interested parties
upon request and establishing and operating the CLOUT
search engine had substantially increased in tandem with
the number of decisions and awards covered by CLOUT.
The Commission therefore requested that adequate re-
sources be made available to the Secretariat for the effec-
tive operation of CLOUT.

238. The Commission expressed its appreciation to the
national correspondents and to the Secretariat for their
work and urged States to cooperate with the Secretariat in
the operation of CLOUT and to facilitate the carrying out
of the tasks of the national correspondents. The Commis-
sion emphasized the importance of CLOUT for the pur-
pose of promoting the uniform application of the legal
texts that resulted from its work. It was generally agreed
that, by being issued in all six United Nations languages,
CLOUT constituted an invaluable tool for practitioners,
academics and government officials. In order to ensure
that CLOUT became a system covering in a comprehen-

sive way all case law available on UNCITRAL texts, the
Commission urged the States that had not yet appointed a
national correspondent to do so. In addition, the Commis-
sion urged States to ensure that CLOUT information was
made available to national judges, arbitrators, practitioners
and academics.

VIII. TRAINING AND TECHNICAL ASSISTANCE

239. The Commission had before it a note by the Secre-
tariat (A/CN.9/448) outlining the activities undertaken
since the previous session and indicating the direction of
future activities being planned. It was noted that
UNCITRAL seminars and briefing missions for govern-
ment officials were designed to explain the salient features
and utility of international trade law instruments of
UNCITRAL.

240. It was reported that since the previous session the
following seminars and briefing missions had been held:
Stellenbosch, South Africa (11 March 1997); Cartagena
and Bogotá (14 and 15 and 17 and 18 April 1997, respec-
tively); Quito (21 and 22 April 1997); Lima (24-26 April
1997); Thessaloniki, Greece (12 and 13 September 1997);
Nicosia (9 and 10 October 1997); Dubai (10 December
1997); and Valletta (24 and 25 February 1998). The Sec-
retariat reported that for the remainder of 1998 and up to
the next session of the Commission, in May 1999, semi-
nars and briefing missions were being planned in Africa,
Asia, Latin America and eastern Europe.

241. The Commission expressed its appreciation to the
Secretariat for the activities undertaken since its past ses-
sion and emphasized the importance of the training and
technical assistance programme for promoting awareness
of its work and disseminating information on the legal
texts it had produced. It was pointed out that seminars and
briefing missions were particularly useful for developing
countries lacking expertise in the areas of trade and com-
mercial law covered by the work of UNCITRAL. The
Commission noted the relevance of uniform commercial
law, in particular legal texts prepared by UNCITRAL, in
the economic integration efforts being undertaken by
many countries and emphasized the important role that the
training and technical assistance activities of the Secre-
tariat might play in that context.

242. The Commission noted the various forms of techni-
cal assistance that might be provided by the Secretariat,
such as review of preparatory drafts of legislation, assist-
ance in the preparation of drafts, comments on reports of
law reform commissions and briefings for legislators,
judges, arbitrators and other end-users of UNCITRAL le-
gal texts embodied in national legislation. The Commis-
sion encouraged the Secretariat to devise ways to address
the continuing and significant increase in the importance
being attributed by Governments, by domestic and interna-
tional business communities and by multilateral and bilat-
eral aid agencies to improving the legal framework for
international trade and investment.

243. The Commission emphasized the importance of
cooperation and coordination between development assis-
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tance agencies providing or financing legal technical as-
sistance with the Secretariat, with a view to avoiding situ-
ations in which international assistance might lead to the
adoption of national laws that would not represent inter-
nationally agreed standards, including UNCITRAL con-
ventions and model laws.

244. The Commission took note with appreciation of the
contributions made by Greece and Switzerland towards the
seminar programme. The Commission also expressed its
appreciation to those other States and organizations which
had contributed to the Commission’s programme of train-
ing and assistance by hosting seminars. Stressing the im-
portance of extrabudgetary funding for carrying out train-
ing and technical assistance activities, the Commission
appealed once more to all States, international organiza-
tions and other interested entities to consider making con-
tributions to the UNCITRAL Trust Fund for Symposia so
as to facilitate planning and to enable the Secretariat to
meet the increasing demands in developing countries and
newly independent States for training and assistance.

245. Concern was expressed that the majority of the par-
ticipants in the internship programme of the Secretariat
were nationals of developed countries. An appeal was
made to all States to consider supporting programmes that
sponsored the participation of nationals of developing
countries in the internship programme.

IX. STATUS AND PROMOTION OF UNCITRAL
TEXTS

246. The Commission, on the basis of a note by the Sec-
retariat (A/CN.9/449), considered the status of the conven-
tions and model laws emanating from its work, as well as
the status of the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards (New York, 1958).
The Commission noted with pleasure the new actions of
States after 30 May 1997 (date of the conclusion of the
thirtieth session of the Commission) regarding the follow-
ing instruments:

(a) Convention on the Limitation Period in the Inter-
national Sale of Goods, concluded at New York on 14 June
1974, as amended by the Protocol of 11 April 1980. New
action by the Republic of Moldova; number of States par-
ties: 17;

(b) [Unamended] Convention on the Limitation Pe-
riod in the International Sale of Goods (New York, 1974).
New action by the Republic of Moldova; number of States
parties: 23;

(c) United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg Rules); number of States
parties: 25;

(d) United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980). New actions
by Croatia, Greece, Latvia and Mongolia; number of
States parties: 52;

(e) United Nations Convention on International Bills
of Exchange and International Promissory Notes
(New York, 1988). The Convention has two States parties.
It requires eight more adherences for entry into force;

(f) United Nations Convention on the Liability of
Operators of Transport Terminals in International Trade
(Vienna, 1991). The Convention has one State party. It
requires four more adherences for entry into force;

(g) United Nations Convention on Independent Guar-
antees and Stand-by Letters of Credit (New York, 1995).
The Convention has two States parties. It requires three
more adherences for entry into force;

(h) UNCITRAL Model Law on International Commer-
cial Arbitration, 1985. New jurisdictions that have enacted
legislation based on the Model Law: Germany, Iran (Is-
lamic Republic of), Lithuania and Oman;

(i) UNCITRAL Model Law on International Credit
Transfers, 1992;

(j) UNCITRAL Model Law on Procurement of Goods,
Construction and Services, 1994. New jurisdictions that
have enacted legislation based on the Model Law:
Kyrgyzstan and Slovakia;

(k) UNCITRAL Model Law on Electronic Commerce,
1996;

(l) UNCITRAL Model Law on Cross-Border Insol-
vency, 1997;

(m) Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (New York, 1958). New ac-
tions by Armenia, El Salvador, Lebanon, Nepal and Para-
guay; number of States parties: 117.

247. Appreciation was expressed for those legislative
actions on the texts of the Commission. A request was
directed to States that had enacted or were about to enact
a model law prepared by the Commission, or were consid-
ering legislative action regarding a convention resulting
from the work of the Commission, to inform the secretariat
of the Commission thereof. Such information would be
useful to other States in their consideration of similar leg-
islative actions. The UNCITRAL Model Law on Cross-
Border Insolvency and the United Nations Convention on
Independent Guarantees and Stand-by Letters of Credit
were mentioned as examples of texts with respect to which
such information was particularly desirable.

248. Representatives and observers of a number of States
reported that official action was being considered with a
view to adherence to various conventions and to the adop-
tion of legislation based on various model laws prepared
by UNCITRAL.

249. It was noted that, despite the universal relevance
and usefulness of those texts, a great number of States had
not yet enacted any of them. In view of the broad support
for the legislative texts emanating from the work of the
Commission among practitioners and academics in coun-
tries with different legal, social and economic systems, the
pace of adoption of those texts was slower than it needed
to be. An appeal was directed to the representatives and
observers participating in the meetings of the Commission
and its working groups to contribute, to the extent they in
their discretion deemed appropriate, to facilitating consid-
eration by legislative organs in their countries of texts of
the Commission.
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X. GENERAL ASSEMBLY RESOLUTIONS ON THE
WORK OF THE COMMISSION

250. The Commission took note with appreciation of
General Assembly resolution 52/158 of 15 December
1997, in which the Assembly expressed its appreciation to
the Commission for completing and adopting the Model
Law on Cross-Border Insolvency. In paragraph 3 of the
resolution, the Assembly recommended that all States re-
view their legislation on cross-border aspects of insol-
vency to determine whether the legislation met the require-
ments of a modern and efficient insolvency system and, in
that review, give favourable consideration to the Model
Law, bearing in mind the need for an internationally har-
monized legislation governing instances of cross-border
insolvency.

251. In addition, the Commission took note with appre-
ciation of General Assembly resolution 52/157, also of 15
December 1997, on the report of the Commission on the
work of its thirtieth session, held in 1997. In particular, it
was noted that, in paragraph 6, the Assembly reaffirmed
the mandate of the Commission, as the core legal body
within the United Nations system in the field of inter-
national trade law, to coordinate legal activities in that
field, and, in that connection, called upon all bodies of the
United Nations system and invited other international or-
ganizations to bear in mind the mandate of the Commis-
sion and the need to avoid duplication of effort and to
promote efficiency, consistency and coherence in the uni-
fication and harmonization of international trade law, and
recommended that the Commission, through its secretariat,
continue to maintain close cooperation with the other in-
ternational organs and organizations, including regional
organizations, active in the field of international trade law.

252. The Commission also noted with appreciation the
decision of the General Assembly, in paragraph 7 of reso-
lution 52/157, to reaffirm the importance, in particular for
developing countries, of the work of the Commission con-
cerned with training and technical assistance in the field of
international trade law, such as assistance in the prepara-
tion of national legislation based on legal texts of the
Commission, and that, in paragraph 8, the Assembly ex-
pressed the desirability for increased efforts by the Com-
mission, in sponsoring seminars and symposia, to provide
such training and assistance.

253. The Commission also noted with appreciation the
appeal by the General Assembly, in paragraph 8 (b) of
resolution 52/157, to Governments, the relevant United
Nations organs, organizations, institutions and individuals
to make voluntary contributions to the UNCITRAL Trust
Fund for Symposia and, where appropriate, to the financ-
ing of special projects. Furthermore, it was noted that the
Assembly appealed, in paragraph 9 of the resolution, to the
United Nations Development Programme and other bodies
responsible for development assistance, such as the World
Bank and the European Bank for Reconstruction and De-
velopment, as well as to Governments in their bilateral aid
programmes, to support the training and technical assis-
tance programme of the Commission and to cooperate and
coordinate their activities with those of the Commission.

254. It was also appreciated that the Assembly appealed,
in paragraph 10 of resolution 52/157, to Governments, the
relevant United Nations organs, organizations, institutions
and individuals, in order to ensure full participation by all
Member States in the sessions of the Commission and its
working groups, to make voluntary contributions to the
trust fund for granting travel assistance to developing
countries that are members of the Commission, at their
request and in consultation with the Secretary-General.
(That trust fund had been established pursuant to General
Assembly resolution 48/32 of 9 December 1993.) The
Commission noted with appreciation the decision of the
Assembly, in paragraph 11, to continue, in the competent
Main Committee during the fifty-second session of the
Assembly, its consideration of granting travel assistance to
the least developed countries that were members of the
Commission, at their request and in consultation with the
Secretary-General.

255. The Commission welcomed the request by the Gen-
eral Assembly, in paragraph 12 of the resolution, to the
Secretary-General to ensure the effective implementation
of the programme of the Commission. The Commission, in
particular, hoped that the Secretariat would be allocated
sufficient resources to meet the increased demands for
training and assistance. The Commission noted with regret
that, despite the above-mentioned request of the Assem-
bly, the secretariat of the Commission was generally short
of funds for the publication of the UNCITRAL Yearbook
and brochures containing texts resulting from the work of
the Commission.

256. The Commission also noted with appreciation that
the General Assembly, in paragraph 13 of the resolution,
stressed the importance of bringing into effect the con-
ventions emanating from the work of the Commission, and
that, to that end, it urged States that had not yet done so
to consider signing, ratifying or acceding to those con-
ventions.

XI. NEW YORK CONVENTION DAY AND
UNIFORM COMMERCIAL LAW INFORMATION

COLLOQUIUM

257. During its thirty-first session, on 10 June 1998, the
Commission held a special commemorative New York
Convention Day in order to celebrate the fortieth anniver-
sary of the Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards (New York, 10 June
1958). In addition to representatives of States members of
the Commission and observers, some 300 invited persons
participated in the event. The opening speech was made by
the Secretary-General of the United Nations. In addition to
speeches by former participants in the diplomatic confer-
ence that adopted the Convention, leading arbitration ex-
perts gave reports on matters relating to the significance of
the Convention; its promotion, enactment and application;
the interplay between the Convention and other interna-
tional legal texts on international commercial arbitration
(such as the UNCITRAL Model Law on International
Commercial Arbitration and the European Convention on
International Commercial Arbitration, Geneva, 1961); and
legal issues that were not covered by the Convention. In
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the reports, various suggestions were made for presenting
to the Commission some of the problems identified in
practice so as to enable it to consider whether any work by
the Commission would be desirable and feasible (see also
above, para. 235).

258. On 11 June 1998, the Commission held the Uniform
Commercial Law Information Colloquium, in which repre-
sentatives of States members of the Commission and ob-
servers and some 250 invited persons participated. At the
Colloquium, leading experts presented their insights and
assessment of legal issues relating to electronic commerce,
privately financed infrastructure projects, receivables
financing and cross-border insolvency. The Colloquium
was designed to provide condensed information on current
topics in those legal areas and exchange views that might
be useful in the consideration of those issues by the Com-
mission.

259. The Commission expressed the wish that the Secre-
tariat publish reports from the New York Convention Day
and the Colloquium as expeditiously as possible.

XII. COORDINATION AND COOPERATION

A. Transport law

260. It was recalled that, at the thirtieth session (26 Feb-
ruary-8 March 1996) of the Working Group on Electronic
Data Interchange (later renamed the Working Group on
Electronic Commerce), it had been observed in various
contexts that existing national laws and international con-
ventions left significant gaps regarding issues such as the
functioning of bills of lading and seaway bills, and the
relationship of those transport documents to the rights and
obligations between the seller and the buyer of the goods
and to the legal position of the entities that provided fi-
nancing to a party to the contract of carriage. Some States
had provisions on those issues, but the fact that those pro-
visions were disparate and that many States lacked them
constituted an obstacle to the free flow of goods and in-
creased the cost of transactions. The growing use of elec-
tronic means of communication in the carriage of goods
further aggravated the consequences of those fragmentary
and disparate laws and created the need for uniform pro-
visions addressing the issues particular to the use of new
technologies.18

261. As a result of those considerations in the Working
Group, it had been proposed, at the twenty-ninth session of
the Commission, in 1996, that the Commission should
include in its work programme a review of current prac-
tices and laws in the area of the international carriage of
goods by sea with a view to establishing the need for
uniform rules in the areas where no such rules existed, and
with a view to achieving greater uniformity of laws than
had so far been achieved. It had been suggested at that
session that the Secretariat should be requested to solicit
views and suggestions on those difficulties not only from
Governments but in particular also from the inter-

governmental and non-governmental organizations repre-
senting the various interests in the international carriage of
goods by sea. It was thought that an analysis of those
views and suggestions would enable the Secretariat to
present, at a future session, a report that would allow the
Commission to take an informed decision as to the desir-
able course of action. Such an information-gathering exer-
cise by the Secretariat should encompass a broad range of
issues in the carriage of goods by sea and in related areas
such as terminal operations and multi-modal carriage.

262. Several reservations had been expressed at that ses-
sion with regard to the suggestion. One had been that the
issues to be covered were numerous and complex, which
would unduly strain the limited resources of the Secre-
tariat. Furthermore, the continued coexistence of different
treaties governing the liability in the carriage of goods by
sea and the slow process of adherence to the United Na-
tions Convention on the Carriage of Goods by Sea, 1978
(Hamburg Rules) made it unlikely that adding a new treaty
to the existing ones would lead to a greater harmony of
laws. In addition, it had been pointed out that any work
that included the reconsideration of the liability regime
was likely to discourage States from adhering to the Ham-
burg Rules, which would be an unfortunate result. It had
been stressed that, if any investigation were to be carried
out, it should not cover the liability regime, since the
Hamburg Rules had already provided modern solutions. It
had been stated in reply, however, that, although some
aspects of liability might be involved, the review of the
liability regime was not the main objective of the sug-
gested work; rather, what was necessary was to provide
modern solutions to the issues that were not dealt with in
treaties adequately, or at all.

263. Given the differing views, the Commission had not
included the consideration of the suggested issues on its
current agenda. Nevertheless, it had decided that the Sec-
retariat should be the focal point for gathering information,
ideas and opinions as to the problems that arose in practice
and possible solutions to those problems. Such informa-
tion-gathering should be broadly based and should in-
clude, in addition to Governments, the international
organizations representing the commercial sectors in-
volved in the carriage of goods by sea, such as the Inter-
national Maritime Committee, the International Chamber
of Commerce, the International Union of Marine Insur-
ance, the International Federation of Freight Forwarders’
Associations, the International Chamber of Shipping and
the International Association of Ports and Harbours.

264. At its thirty-first session, the Commission heard a
statement on behalf of the International Maritime Commit-
tee to the effect that it welcomed the invitation to cooper-
ate with the Secretariat in soliciting views of the sectors
involved in the international carriage of goods and in pre-
paring an analysis of that information. That analysis would
allow the Commission to take an informed decision as to
the desirable course of action.

265. It was said that the exploratory work would not
focus on the liability regime but would rather be based on
a broad assessment of the current problems and needs aris-
ing from modern trade practices relating to the interna-18Ibid. para. 210, and A/CN.9/421, paras. 104-108.
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tional carriage of goods and from the use of new transport
and communication methods. The Commission was in-
formed that the International Maritime Committee had al-
ready taken steps, in consultation with the Secretariat, to
organize the collection and analysis of such information.
The work would from the outset involve a broad spectrum
of international organizations interested in the interna-
tional carriage of goods. Such a thorough and broadly
based approach to the issues was time-consuming but was
considered indispensable for obtaining complete and accu-
rate information about the current practices and problems
and for arriving at a balanced assessment of the desirabil-
ity and feasibility of work towards internationally harmo-
nized legal solutions.

266. Strong support was expressed by the Commission
for the exploratory work being undertaken by the Interna-
tional Maritime Committee and the Secretariat. The Com-
mission expressed its appreciation to the Committee for its
willingness to embark on that important and far-reaching
project, for which few or no precedents existed at the in-
ternational level; the Commission was looking forward to
being apprised of the progress of the work and to consid-
ering the opinions and suggestions resulting from it.

267. Subsequently, a statement was made on behalf of
the International Association of Ports and Harbours in
support of considering the impact of new transport tech-
niques on the law of carriage of goods and expressing
willingness to contribute to the work of searching for har-
monized legal solutions.

B. Trade and development

268. A representative of the United Nations Conference
on Trade and Development (UNCTAD) recalled several
instances of cooperation with the Commission. The Com-
mission was informed that UNCTAD was currently inter-
ested in cooperating with the Commission with respect to
rules relating to electronic commerce. UNCTAD was par-
ticularly interested in the question of how better to inte-
grate developing countries in international electronic com-
merce. It was hoped that the secretariat of the Commission
would be able to participate in those activities of
UNCTAD; besides electronic commerce, the collaboration
between the two organizations could extend to areas such
as the settlement of disputes in the fields of trade and
investment. The Commission expressed its appreciation
for the work of UNCTAD, reiterated its desire to cooper-
ate with it and endorsed plans of cooperation between the
secretariats of the two organizations.

C. Private international law in the area of
receivables financing

269. The Commission was informed that the Hague Con-
ference on Private International Law had organized, in
cooperation with the Secretariat, a meeting of experts at
The Hague in order to consider private international law
issues arising in the context of the draft convention on

assignment in receivables financing currently being pre-
pared by the Commission’s Working Group on Interna-
tional Contract Practices. At that meeting, experts had
considered private international law issues connected with
the substantive law provisions of the draft convention; the
private international law priority provisions supplementing
the substantive law priority provisions of the draft conven-
tion; and the private international law provisions that were
potentially aimed at also covering transactions that fell
outside the scope of the draft convention. In addition, with
a view to assisting the UNCITRAL Working Group, the
Bureau of the Conference would prepare a report of the
meeting and submit it to the Working Group.

270. The Commission welcomed the cooperation with
the Hague Conference. It was felt that such cooperation
was necessary for the optimal utilization of the resources
available to the respective organizations to the benefit of
the process of law unification.

D. International Association of Lawyers

271. It was stated on behalf of the International Associa-
tion of Lawyers that the Association would continue to
publicize the work of the Commission through its commit-
tees and through conferences and seminars it organized. In
addition, the Association was prepared to offer expert as-
sistance to the Commission in a number of areas in which
the latter was currently active, including the area of pri-
vately financed infrastructure projects. The Commission
was appreciative of the statement and looked forward to
strengthened cooperation with the Association.

XIII. OTHER BUSINESS

A. Bibliography

272. The Commission noted with appreciation the bibli-
ography of recent writings related to the work of the
Commission (A/CN.9/452) and the guide to enactment of
the UNCITRAL Model Law on Cross-Border Insolvency
(A/CN.9/442).

273. The Commission stressed that it was important for
it to have as complete as possible information about pub-
lications, including academic theses, commenting on the
results of its work. It therefore requested Governments,
academic institutions and other relevant organizations to
send copies of such publications to the Secretariat.

B. Willem C. Vis International Commercial
Arbitration Moot

274. It was reported to the Commission that the Institute of
International Commercial Law at Pace University School of
Law, New York, had organized the fifth Willem C. Vis
International Commercial Arbitration Moot (Vienna,
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4-9 April 1998). Legal issues that the teams of students
participating in the Moot dealt with were based, inter alia,
on the United Nations Convention on Contracts for the
International Sale of Goods, the UNCITRAL Model Law on
International Commercial Arbitration and the UNCITRAL
Model Law on International Credit Transfers. Some 58
teams from law schools in some 30 countries participated in
the 1998 Moot. The sixth Moot is to be held in Vienna from
26 March to 1 April 1999.

275. The Commission heard the report with interest and
appreciation. It regarded the Moot, with its international
participation, as an excellent method of teaching inter-
national trade law and disseminating information about
current uniform texts.

C. Date and place of the thirty-second session of the
Commission

276. It was decided that the Commission would hold its
thirty-second session in Vienna from 17 May to 4 June
1999.

D. Sessions of working groups

277. The Commission approved the following schedule
of meetings for its working groups:

(a) The Working Group on International Contract
Practices is to hold its twenty-ninth session in Vienna from
5 to 16 October 1998 and its thirtieth session in New York
from 1 to 12 March 1999;

(b) The Working Group on Electronic Commerce is to
hold its thirty-third session in New York from 29 June to
10 July 1998 and its thirty-fourth session in Vienna from
8 to 19 February 1999.

ANNEX

List of documents before the Commission at its thirty-first
session

[The annex is reproduced in part three of this Yearbook]

B. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board on its

forty-fifth session (TD/B/45/13) (Vol. I)a

“I.G. (Agenda item 8) Other matters in the field of trade and development: Progressive
development of the law of international trade: thirty-first annual report of

the United Nations Commission on International Trade Law

9. At its 899th plenary meeting, on 16 October 1998,
the Board took note of the thirty-first annual report

C. General Assembly: report of the United Nations Commission on
International Trade Law on the work of its thirty-first session: report of

the Sixth Committee (A/53/632) [Original: English]

I. INTRODUCTION

1. At its 3rd plenary meeting, on 15 September 1998, the
General Assembly, on the recommendation of the General
Committee, decided to include in the agenda of its fifty-
third session the item entitled “Report of the United Na-
tions Commission on International Trade Law on the work
of its thirty-first session” and to allocate it to the Sixth
Committee.

2. The Sixth Committee considered the item at its 3rd,
4th and 26th meetings, on 12 and 13 October and on 11
November 1998. The views of the representatives who
spoke during the Committee’s consideration of the item

are reflected in the relevant summary records (A/C.6/53/
SR.3, 4 and 26).

3. For its consideration of the item, the Committee had
before it the report of the United Nations Commission on
International Trade Law on the work of its thirty-first ses-
sion.1

4. At the 3rd meeting, on 12 October, the Chairman of
the United Nations Commission on International Trade
Law at its thirty-first session introduced the report of the

aOfficial Records of the General Assembly, Fifty-third Session, Sup-
plement No. 15 (A/53/15).

1Official Records of the General Assembly, Fifty-third Session, Sup-
plement No. 17 (A/53/17).

of UNCITRAL (A/53/17) and decided to invite a rep-
resentative of UNCITRAL to present the report of
the Commission to the regular session of the Board in
1999.”
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Commission on the work of that session (see A/C.6/53/
SR.3).

5. At the 4th meeting, on 13 October, the Chairman of
the Commission made a statement in the light of the de-
bate (see A/C.6/53/SR.4).

II. CONSIDERATION OF DRAFT RESOLUTION
A/C.6/53/L.7

6. At the 26th meeeting, on 11 November, the repre-
sentative of Austria, on behalf of Algeria, Argentina, Ar-
menia, Australia, Austria, Azerbaijan, Belgium, Bolivia,
Botswana, Brazil, Bulgaria, Burkina Faso, Canada, Chile,
China, Colombia, Côte d’Ivoire, Croatia, Cyprus, the
Czech Republic, Denmark, Ecuador, Egypt, Fiji, Finland,
France, Germany, Greece, Guatemala, Hungary, Iceland,
India, the Islamic Republic of Iran, Ireland, Israel, Italy,
Japan, Kenya, Latvia, Lithuania, Luxembourg, Malaysia,
Mexico, Mongolia, Morocco, Myanmar, the Netherlands,
Nigeria, Norway, Poland, Portugal, Romania, the Russian

Federation, Singapore, Slovakia, Slovenia, South Africa,
Spain, the Sudan, Sweden, Thailand, Turkey, Uganda, the
United Kingdom of Great Britain and Northern Ireland,
the United States of America, Uruguay, Venezuela and
Zimbabwe, introduced a draft resolution entitled “Report
of the United Nations Commission on International Trade
Law on the work of its thirty-first session” (A/C.6/53/L.7).

7. At the same meeting, the Committee adopted draft
resolution A/C.6/53/L.7 without a vote (see para. 8).

III. RECOMMENDATION OF THE SIXTH
COMMITTEE

8. The Sixth Committee recommends to the General As-
sembly the adoption of the following draft resolution:

[The text is not reproduced in this section. The draft reso-
lution was adopted, with editorial changes, as General
Assembly resolution 53/103 (see section D below).]

D. General Assembly resolution 53/103 of 8 December 1998

53/103. Report of the United Nations Commission on International Trade Law
on the work of its thirty-first session

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December
1966, by which it created the United Nations Commission
on International Trade Law with a mandate to further the
progressive harmonization and unification of the law of
international trade and in that respect to bear in mind the
interests of all peoples, in particular those of developing
countries, in the extensive development of international
trade,

Reaffirming its conviction that the progressive harmoni-
zation and unification of international trade law, in reduc-
ing or removing legal obstacles to the flow of international
trade, especially those affecting the developing countries,
would significantly contribute to universal economic co-
operation among all States on a basis of equality, equity
and common interest and to the elimination of discrimina-
tion in international trade and, thereby, to the well-being
of all peoples,

Stressing the value of participation by States at all lev-
els of economic development and from different legal sys-
tems in the process of harmonizing and unifying interna-
tional trade law,

Having considered the report of the Commission on the
work of its thirty-first session,1

Mindful of the valuable contribution to be rendered by
the Commission within the framework of the United Na-
tions Decade of International Law, in particular as regards
the dissemination of international trade law,

Concerned that activities undertaken by other bodies of
the United Nations system in the field of international
trade law without coordination with the Commission might
lead to undesirable duplication of efforts and would not be
in keeping with the aim of promoting efficiency, consist-
ency and coherence in the unification and harmonization
of international trade law, as stated in its resolution 37/106
of 16 December 1982,

Stressing the importance of the further development of
the Case Law on United Nations Commission on Interna-
tional Trade Law Texts in promoting the uniform applica-
tion of the legal texts of the Commission and its value for
government officials, practitioners and academics,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade Law
on the work of its thirty-first session;1

2. Commends the Commission for the progress made
in its work on receivables financing, electronic commerce,
privately financed infrastructure projects and the legisla-
tive implementation of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done at New
York on 10 June 1958;2

3. Also commends the Commission for holding a spe-
cial commemorative “New York Convention Day” in or-
der to celebrate the fortieth anniversary of the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards and a Uniform Commercial Law Information Col-
loquium, designed to provide information on current top-
ics and generate discussion among experts that might be

1Official Records of the General Assembly, Fifty-third Session, Sup-
plement No. 17 (A/53/17). 2United Nations, Treaty Series, vol. 330, No. 4739.



Part One. Report of the Commission on its annual session; comments and action thereon 33

useful in the consideration of those topics by the Commis-
sion;

4. Appeals to Governments that have not yet done so
to reply to the questionnaire circulated by the Secretariat
in relation to the legal regime governing the recognition
and enforcement of foreign arbitral awards;

5. Invites States to nominate persons to work with the
private foundation established to encourage assistance to
the Commission from the private sector;

6. Reaffirms the mandate of the Commission, as the
core legal body within the United Nations system in the
field of international trade law, to coordinate legal activi-
ties in this field and, in this connection:

(a) Calls upon all bodies of the United Nations system
and invites other international organizations to bear in
mind the mandate of the Commission and the need to
avoid duplication of effort and to promote efficiency, con-
sistency and coherence in the unification and harmoniza-
tion of international trade law;

(b) Recommends that the Commission, through its
secretariat, continue to maintain close cooperation with the
other international organs and organizations, including
regional organizations, active in the field of international
trade law;

7. Also reaffirms the importance, in particular for de-
veloping countries, of the work of the Commission con-
cerned with training and technical assistance in the field of
international trade law, such as assistance in the prepara-
tion of national legislation based on legal texts of the
Commission;

8. Expresses the desirability for increased efforts by
the Commission, in sponsoring seminars and symposia, to
provide such training and technical assistance, and in this
connection:

(a) Expresses its appreciation to the Commission for
organizing seminars and briefing missions in Colombia,
Cyprus, Ecuador, Greece, Malta, Peru, South Africa and
the United Arab Emirates;

(b) Expresses its appreciation to the Governments
whose contributions enabled the seminars and briefing
missions to take place, and appeals to Governments, the
relevant United Nations organs, organizations, institutions
and individuals to make voluntary contributions to the

United Nations Commission on International Trade Law
Trust Fund for Symposia and, where appropriate, to the
financing of special projects, and otherwise to assist the
secretariat of the Commission in financing and organizing
seminars and symposia, in particular in developing coun-
tries, and in the award of fellowships to candidates from
developing countries to enable them to participate in such
seminars and symposia;

9. Appeals to the United Nations Development Pro-
gramme and other bodies responsible for development
assistance, such as the International Bank for Reconstruc-
tion and Development and the European Bank for Recon-
struction and Development, as well as to Governments in
their bilateral aid programmes, to support the training and
technical assistance programme of the Commission and to
cooperate and coordinate their activities with those of the
Commission;

10. Appeals to Governments, the relevant United Na-
tions organs, organizations, institutions and individuals, in
order to ensure full participation by all Member States in
the sessions of the Commission and its working groups, to
make voluntary contributions to the trust fund for travel
assistance to developing countries that are members of the
Commission, at their request and in consultation with the
Secretary-General;

11. Decides, in order to ensure full participation by all
Member States in the sessions of the Commission and its
working groups, to continue, in the competent Main Com-
mittee during the fifty-third session of the General Assem-
bly, its consideration of granting travel assistance to the
least developed countries that are members of the Com-
mission, at their request and in consultation with the Sec-
retary-General;

12. Requests the Secretary-General to ensure the ef-
fective implementation of the programme of the Commis-
sion;

13. Stresses the importance of bringing into effect the
conventions emanating from the work of the Commission
for the global unification and harmonization of interna-
tional trade law, and to this end urges States that have not
yet done so to consider signing, ratifying or acceding to
those conventions.

83rd plenary meeting
8 December 1998
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I. INTRODUCTION

1. At its twenty-seventh session, the Working Group on
International Contract Practices continued its work, under-
taken pursuant to a decision taken by the Commission at
its twenty-eighth session (Vienna, 2-26 May 1995), on the
preparation of a uniform law on assignment in receivables
financing.1 It was the fourth session devoted to the prepa-
ration of that uniform law, tentatively entitled the draft
Convention on Assignment in Receivables Financing.

2. The Commission’s decision to undertake work on as-
signment in receivables financing was taken in response to
suggestions made to it in particular at the UNCITRAL
Congress, “Uniform Commercial Law in the 21st Century”
(held in New York in conjunction with the twenty-fifth
session, 17-21 May 1992). A related suggestion made at
the Congress was for the Commission to resume its work
on security interests in general, which the Commission at
its thirteenth session (New York, 14-25 July 1980) had
decided to defer for a later stage.2

3. At its twenty-sixth to twenty-eighth sessions (1993 to
1995), the Commission considered three reports by the
Secretariat concerning certain legal problems in the area of
assignment of receivables (A/CN.9/378/Add.3, A/CN.9/
397 and A/CN.9/412). Those reports concluded that it

would be both desirable and feasible for the Commission
to prepare a set of uniform rules, the purpose of which
would be to remove obstacles to receivables financing
arising from the uncertainty existing in various legal sys-
tems as to the validity of cross-border assignments (in
which the assignor, the assignee and the debtor would not
be in the same country) and as to the effects of such as-
signments on the debtor and other third parties.3

4. At its twenty-fourth session, the Working Group com-
menced its work by considering a number of preliminary
draft uniform rules contained in a report by the Secretary-
General entitled “Discussion and preliminary draft of uni-
form rules” (A/CN.9/412). At that session, the Working
Group”was urged to strive for a legal text aimed at in-
creasing the availability of lower-cost credit (A/CN.9/420,
para. 16).

5. At its twenty-fifth session, the deliberations of the
Working Group were based on a note prepared by the
Secretariat, which contained provisions on a variety of
issues, including form and content of assignment, rights
and obligations of the assignor, the assignee, the debtor
and other third parties, subsequent assignments and con-
flict-of-laws issues (A/CN.9/WG.II/WP.87).

6. At its twenty-sixth session, the Working Group con-
sidered a note prepared by the Secretariat, which contained

1Official Records of the General Assembly, Fiftieth Session, Supple-
ment No. 17 (A/50/17), paras. 374-381.

2Ibid., Thirty-fifth Session, Supplement No. 17 (A/35/17), paras.
26-28.

3Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 297-
301; ibid., Forty-ninth Session, Supplement No. 17 (A/49/17), paras.
208-214; and ibid., Fiftieth Session, Supplement No. 17 (A/50/17),
paras. 374-381.
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a revised version of the draft Convention on Assignment
in Receivables Financing (A/CN.9/WG.II/WP.89).

7. At its thirtieth session (1997), the Commission had
before it the reports of the twenty-fifth and twenty-sixth
sessions of the Working Group (A/CN.9/432 and A/CN.9/
434). The Commission noted that the Working Group had
reached agreement on a number of issues and that the
main outstanding issues included the effects of the assign-
ment on third parties, such as the creditors of the assignor
and the administrator in the insolvency of the assignor.4

8. The Commission noted that the draft Convention had
aroused the interest of the receivables financing commu-
nity and Governments, since it had the potential of increas-
ing the availability of credit at more affordable rates, and
expressed the hope that the Working Group, after three
more sessions scheduled to take place at Vienna in Octo-
ber 1997, in New York in March 1998 (2-13 March 1998)
and at Vienna in October 1998, would be able to submit
the draft Convention for consideration by the Commission
at its thirty-second session in 1999.5

9. The Working Group, which was composed of all
States members of the Commission, held its twenty-sev-
enth session at Vienna from 20 to 31 October 1997. The
session was attended by representatives of the following
States members of the Working Group: Algeria, Argen-
tina, Austria, Egypt, Finland, France, Germany, Hungary,
India, Iran (Islamic Republic of), Japan, Mexico, Nigeria,
Poland, Saudi Arabia, Singapore, Slovakia, Spain, Sudan,
Thailand, United Kingdom of Great Britain and Northern
Ireland, United States of America and Uruguay.

10. The session was attended by observers from the fol-
lowing States: Azerbaijan, Belarus, Canada, Costa Rica,
Czech Republic, Democratic People’s Republic of Korea,
Georgia, Greece, Indonesia, Iraq, Ireland, Kuwait, Leba-
non, Malaysia, Namibia, Oman, Pakistan, Philippines,
Qatar, Republic of Korea, Romania, Sweden, Switzerland,
Turkey and Venezuela.

11. The session was attended by observers from the fol-
lowing organizations: Association of the Bar of the City of
New York (ABCNY), Bank for International Settlements
(BIS), Banking Federation of the European Union, Com-
mercial Finance Association (CFA), Hague Conference on
Private International Law, International Association of
Lawyers, Factors Chain International (FCI), Interamerican
Bar Association (IABA) and International Bar Association
(IBA).

12. The Working Group elected the following officers:

Chairman: Mr. David Morán Bovio (Spain)

Rapporteur: Mr. Moses O. Adediran (Nigeria).

13. The Working Group had before it the following
documents: provisional agenda (A/CN.9/WG.II/WP.94)
and a note by the Secretariat containing revised articles of
the draft Convention on Assignment in Receivables Fi-
nancing (A/CN.9/WG.II/WP.93).

14. The Working Group adopted the following provi-
sional agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Assignment in receivables financing.

4. Other business.

5. Adoption of the report.

II. DELIBERATIONS AND DECISIONS

15. Recalling its decision to consider private interna-
tional law issues at the beginning of the current session (A/
CN.9/434, para. 262) and in view of the fact that those
issues first arose in the context of draft article 23, one of
the most important provisions of the draft Convention on
which agreement had not been reached yet, the Working
Group decided to begin its deliberations by discussing
draft article 23.

16. The Working Group discussed draft articles 23-32, as
well as the annex to the draft Convention, and draft arti-
cles 1-14(1) as set forth in document A/CN.9/WG.II/
WP.93.

17. The deliberations and conclusions of the Working
Group, including its consideration of various draft provi-
sions, are set forth below in chapters III and IV. The Sec-
retariat was requested to prepare, on the basis of those
conclusions, a revised draft of articles 23-32, the provi-
sions contained in the annex to the draft Convention and
draft articles 1-14(1), as well as of the other provisions of
the draft Convention.

III. DRAFT CONVENTION ON ASSIGNMENT IN
RECEIVABLES FINANCING

Article 23. Competing rights of several assignees

18. The text of draft article 23 as considered by the
Working Group was as follows:

“(1) Until the establishment of a registration system
as provided in article 1 of the annex to this Convention,
priority among several assignees of the same receiva-
bles from the same assignor [is determined on the basis
of the time of the assignment] [will be governed by the
law determined in accordance with paragraph (1) of
article 28].

“(2) After the establishment of a registration system
as provided in article 1 of the annex to this Convention,
priority among several assignees of the same receiva-
bles from the same assignor will be governed by para-
graphs (3) and (4) of this article. However, if a State
makes a declaration under paragraph (1) of article 30,
priority will be [determined on the basis of the time of
the assignment] [governed by the law determined in
accordance with paragraph (1) of article 28].

4Ibid., Fifty-second Session, Supplement No. 17 (A/52/17), para. 254.
5Ibid., para. 256.
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“(3) An assignee who has registered certain informa-
tion about the assignment under this Convention has
priority over another assignee of the same receivables
from the same assignor who has registered later or not
registered at all. If neither assignee registers, priority is
determined on the basis of the time of the assignment.

“(4) An assignee asserting priority under the provi-
sions of this Convention has priority over an assignee
asserting priority based on grounds other than the pro-
visions of this Convention. However, if the State the
law of which is applicable under paragraph (1) of arti-
cle 28 has made a declaration under paragraph (2) of
article 30, priority will be determined on the basis of
the time of the assignment.

“(5) Notwithstanding the preceding paragraphs of this
article, conflicts of priority may be settled by agreement
between competing assignees.”

Paragraph (1)

19. The Working Group first considered the question
whether a substantive or a conflict-of-laws approach
would be preferable in addressing the problem of compet-
ing rights of several assignees.

20. It was generally agreed that a substantive law ap-
proach would be preferable, since it would provide more
certainty. Support was expressed for both a substantive
law priority rule based on the time of assignment and for
a rule based on the time of registration.

21. Arguments in favour of a priority rule based on the
time of assignment included that such a rule was simple,
practical and conforming with legal tradition in a number
of countries. In favour of a registration-based approach, a
number of arguments were raised, including that registra-
tion provided certainty and predictability, thus having a
positive impact on the availability and the cost of credit. In
addition, it was stated that, particularly in the case of suc-
cessive assignments, the time of assignment might be dif-
ficult to ascertain. Adopting such a rule, it was observed,
would make it necessary for the successive assignees to
undertake costly verification as to the time of the first
assignment, which might be incompatible with modern
practice, particularly with respect to bulk assignments.

22. After discussion, the Working Group came to the
conclusion that it would not be feasible to reach agreement
on a substantive law provision and that an approach based
on a conflict-of-laws provision should be examined. It was
stated that, while such an approach could not lead to full
uniformity, it could facilitate the extension of credit at
more affordable rates. It was explained that, with the un-
certainty prevailing as to the law applicable to questions of
priority, assignees had to meet the requirements of a
number of jurisdictions in order to ensure that they would
obtain priority, a process which increased the cost of
credit. It was observed that a clear conflict-of-laws provi-
sion could have a positive impact on the cost and the avail-
ability of credit, to the extent that it would allow assignees
to know which law applied to questions of priority and to
ensure their rights by meeting the requirements of the ap-
plicable law. In addition, it was pointed out that a conflict-

of-laws rule would have the advantage of overcoming the
problem of having to resolve conflicts bevween Conven-
tion and non-Convention assignees, since the matter would
be left to the applicable law. Moreover, it was said that a
conflict-of-laws rule might make the draft Convention
more acceptable to States, at least, to the extent that na-
tional laws governing priority would be preserved.

23. However, the view was expressed that such an ap-
proach might result in conflicts between the draft Conven-
tion and the Convention on the Law Applicable to Con-
tractual Obligations (Rome, 1980);a hereinafter referred to
as the “Rome Convention”, article 12 of which dealt with
the issue of assignment. In response, it was stated that the
reference to a regional instrument applicable to contractual
obligations such as the Rome Convention should not pre-
vent the preparation of a specialized legal regime for uni-
versal application to receivables financing. In addition, it
was stated that legal opinions varied greatly as to whether
article 12 of the Rome Convention was applicable to ques-
tions of priority or to any other question relating to prop-
erty rights. Furthermore, it was stated that article 21 of the
Rome Convention expressly provided that the Convention
did not “prejudice the application of international conven-
tions” to which Contracting States might become parties.

24. The discussion next focused on whether priority
among several assignees of the same receivables from the
same assignor should be “governed by the law determined
in accordance with paragraph (1) of article 28”, i.e. “by the
law governing the receivable to which the assignment re-
lates” or “by the law of the country in which the assignor
has its place of business”.

25. Under one view, questions of priority should be gov-
erned by the law “governing the receivable to which the
assignment relates”. It was stated that such a rule would be
in line with article 12 of the Rome Convention referring to
the law which applied to the contract between the assignor
and the debtor. The prevailing view, however, was in fa-
vour of adopting a rule under which priority would be
governed by the law of the country in which the assignor
had its place of business. It was stated that such a rule
could provide the level of certainty sought by financiers,
thus allowing for low-cost financing on the basis of re-
ceivables assigned in bulk, if accompanied by a clear rule
for the determination of the place of business of the
assignor. In addition, it was observed that subjecting ques-
tions of priority to the law governing the receivable could
have an adverse impact on the cost and the availability of
credit, since assignees would have to examine each con-
tract from which the receivable arose to determine the
applicable law.

26. At the close of the discussion, the Working Group
was reminded of the fact that paragraph (1) was intended
to operate, “until the establishment of a registration sys-
tem”, as an “interim” priority rule, and, after the establish-
ment of a registration system, as an alternative priority rule
for those States that would not wish to be bound by the
registration provisions of the draft Convention. In view of
the objections to registration systems in a number of coun-

aUnited Nations, Treaty Series, vol. 1605, No. 28023.
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tries, it was suggested that a conflict-of-laws rule based on
the assignor’s place of business should be made the only
binding priority rule in the draft Convention. Accordingly,
the registration provisions, instead of being binding on
all Contracting States, subject to possible reservations
(“opting-out” mechanism), could be turned into a set of
optional provisions, which Contracting States might freely
choose to adopt (“opting-in” mechanism). Such a restruc-
turing of the draft Convention was said to present the ad-
vantages of: leaving it to market practice to demonstrate
the benefits of registration systems; enhancing the accept-
ability of the draft Convention; and simplifying a number
of provisions of the draft Convention, such as draft article
23, whose paragraphs (2), (3) and (4) would no longer be
needed in their current location.

27. While the Working Group generally felt that no final
decision could be made at the current session, the proposal
was met with considerable interest and support. Pending
further discussion regarding the issues of priority, it was
decided that paragraph (1) would be phrased along the
following lines: “Priority among several assignees of the
same receivables from the same assignor is governed by
the law of the country in which the assignor has its place
of business”. It was agreed that appropriate explanation
might be needed to clarify that the reference to “the law of
the country in which the assignor has its place of business”
should be interpreted as covering only the substantive law
of that country to avoid possible renvoi situations.

Paragraphs (2), (3) and (4)

28. In view of the above decision, it was agreed that
paragraphs (2), (3) and (4) would be placed at an appro-
priate place in the draft Convention for use by States that
chose to “opt into” the registration system. It was agreed
that the substance of those provisions might need to be
reconsidered at a later stage.

Paragraph (5)

29. The substance of paragraph (5) was found to be gen-
erally acceptable.

Article 24. Competing rights of assignee and
insolvency administrator or creditors of the
assignor

30. The text of draft article 24 as considered by the
Working Group was as follows:

“(1) Until the establishment of a registration system
as provided in article 1 of the annex to this Convention,
priority between an assignee and the insolvency admin-
istrator or the assignor’s creditors will be governed by
[paragraph (3) of this article] [the law determined in
accordance with paragraphs (2) and (3) of article 28].

“(2) After the establishment of a registration system
as provided in article 1 of the annex to this Convention,
conflicts of priority referred to in paragraph (1) of this
article will be governed by paragraph (4) of this article.
However, if a State makes a declaration under para-

graph (1) of article 30, priority will be governed by
[paragraph (3) of this article] [the law determined in
accordance with paragraphs (2) and (3) of article 28].

“[(3) An assignee has priority over an insolvency ad-
ministrator and creditors of the assignor, including
creditors attaching the assigned receivables, if:

“(a) the receivables [were assigned] [arose] [were
earned by performance] before the opening of the insol-
vency proceeding or attachment; or

“(b) the assignee has priority on grounds other
than the provisions of this Convention].

“(4) An assignee has priority over an insolvency ad-
ministrator and creditors of the assignor, including
creditors attaching the assigned receivables, if:

“(a) the receivables [were assigned] [arose] [were
earned by performance], and information about the as-
signment was registered under this Convention, before
the opening of the insolvency proceeding or attach-
ment; or

“(b) the assignee has priority on grounds other
than the provisions of this Convention.

“(5) Except as provided in this article, this Conven-
tion does not affect the rights of the insolvency admin-
istrator or the rights of the assignor’s creditors.

“[(6) This Convention does not affect:
“(a) any right of creditors of the assignor to avoid

or otherwise render ineffective, or to initiate an action
to avoid or otherwise render ineffective, an assignment
as a fraudulent or preferential transfer;

“(b) any right of the administrator in the insol-
vency of the assignor,

“(i) to avoid or otherwise render ineffective, or
to initiate an action to avoid or otherwise
render ineffective, an assignment as a
fraudulent or preferential transfer,

“(ii) to avoid or otherwise render ineffective, or
to initiate an action to avoid or otherwise
render ineffective, an assignment of re-
ceivables that have not arisen at the time of
the opening of the insolvency proceeding,

“(iii) to encumber the assigned receivables with
the expenses of the insolvency administra-
tor in performing the original contract, or

“(iv) to encumber the assigned receivables with
the expenses of the insolvency administra-
tor in maintaining, preserving or enforcing
the receivables at the request and for the
benefit of the assignee;

“(c) [in case the assigned receivables constitute se-
curity for indebtedness or other obligations,] any insol-
vency rules or procedures generally governing the in-
solvency of the assignor:

“(i) permitting the insolvency administrator to
encumber the assigned receivables with
privileged claims for taxes, wages and simi-
lar privileges, provided that the assignee is
treated fairly and equitably with other credi-
tors whose receivables may be so encum-
bered,

“(ii) providing for a stay of the right of indi-
vidual assignees or creditors of the assignor
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to collect the receivables during the insol-
vency proceeding;

“(iii) permitting substitution of the assigned re-
ceivables for new receivables of at least
equal value,

“(iv) providing for the right of the insolvency
administrator to borrow using the assigned
receivables as security to the extent that
their value exceeds the obligations secured,
or

“(v) other rules and procedures of similar effect
and of general application in the insolvency
of the assignor [specifically described by a
Contracting State in a declaration made at
the time of signature, ratification, accept-
ance, approval of or accession to this Con-
vention.]

“[(7) An assignee asserting rights under this article
has no fewer rights than an assignee asserting rights
under other law.]

“[(8) For the purposes of this article:
“(a) ‘insolvency proceeding’ means a collective

judicial or administrative proceeding, including an in-
terim proceeding, in which the assets and affairs of the
assignor are subject to control or supervision by a court
for the purpose of reorganization or liquidation;

“(b) ‘opening of an insolvency proceeding’ is
deemed to have taken place when the order opening the
proceeding becomes effective, whether or not [final]
[subject to appeal]; and

“(c) ‘attachment’ is deemed to have taken place
when the order attaching the assigned receivables be-
comes effective, whether or not [final] [subject to ap-
peal].]”

General comments

31. As a result of the decision of the Working Group on
draft article 23 (see paras. 26-27 above), the Working
Group decided that paragraph (1) of draft article 24 should
include a private international law rule, paragraphs (2) and
(4) should be moved to a part or annex to the draft Con-
vention, the application of which would be optional, and
paragraph (3) should be deleted.

Paragraph (1)

32. As to the contents of the private international law rule
to be included in draft article 24, the Working Group
agreed that competing rights of the assignee and the
assignor’s creditors should be distinguished from compet-
ing rights of the assignee and the administrator in the in-
solvency of the assignor.

33. With regard to conflicts of priority between the
assignee and the assignor’s creditors, the suggestion
was made that they should be governed by the law of the
country in which the assignor had its place of business.
In support of that suggestion, it was stated that such
an approach would provide the desirable degree of cer-
tainty, since the same law would apply irrespective of

the country in which the assignor’s creditors might
obtain a court judgement ordering the attachment of the
assigned receivables or of the country in which enforce-
ment of the claims of the assignor’s creditors might
be sought.

34. While that suggestion was met with approval, a
number of observations were made. One observation was
that such an approach would deviate from what appeared
to be the normal rule in a number of countries, i.e. a rule
subjecting such conflicts of priority to the law of the coun-
try in which the debtor was located. In response, it was
pointed out that an approach based on the law of the coun-
try of the debtor’s place of business would not be appro-
priate, since draft article 24 dealt with competing rights of
creditors of the assignor and not with the rights and obli-
gations of the debtor. Another observation was that, while
the suggestion was acceptable, the application of such a
rule might result in the assignee not being able to obtain
payment, unless the debtor was located in a Contracting
State, simply because the assignee met the notification re-
quirements of the applicable law but not those prevailing
under the law of the debtor’s country. Yet another obser-
vation was that the rule suggested could provide certainty
only if parties could easily determine the relevant place of
business of the assignor (e.g. if “place of business” meant
the registered place of business).

35. As to conflicts between the assignee and the admin-
istrator in the insolvency of the assignor, the suggestion
was made that they should also be governed by the law of
the country in which the assignor had its place of business.
In favour of that suggestion, it was pointed out that the
place of business of the assignor as a connecting factor
presented the advantage of simplicity and predictability for
a number of reasons, including that: it provided a single
point of reference; it could be ascertained at the time of
even a bulk assignment; it would be suitable even to legal
systems where registration was practised; and it would
result in the application of the law that would govern the
insolvency proceedings of the assignor, if those proceed-
ings were opened in the country of the assignor’s place of
business or in a country that would have adopted the draft
Convention.

36. While there was support for the suggestion, the con-
cern was expressed that the rule suggested might interfere
with national insolvency rules or international conventions
dealing with matters of insolvency (e.g. the European
Union Convention on Insolvency Proceedings) that in-
volved public policy considerations. In order to address
that concern, the suggestion was made that the draft Con-
vention should not deal with competing rights of the as-
signee and the administrator in the insolvency of the
assignor.

37. That suggestion was objected to on the grounds that,
unless the draft Convention provided some certainty and
predictability as to the rights of the assignee in case of the
insolvency of the assignor, it would have failed in address-
ing one of the most important problems in receivables fi-
nancing and thus in reaching the goal of increasing the
availability of lower-cost credit. In addition, it was stated
that, while it was not clear whether the draft Convention
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was in conflict with any international convention dealing
with matters of insolvency, such a conflict could be dealt
with in the context of draft articles 9 and 29 dealing with
the relationship between the draft Convention and other
international conventions.

38. It was suggested that, before deciding on how to deal
with the effects of the draft Convention on the law appli-
cable to the insolvency of the assignor, the matter needed
to be considered further in consultation with insolvency
experts with a view to determining whether it would be
preferable to: either leave the matter to the applicable law
of the country of the assignor’s place of business; or to
deal with it in the draft Convention in great detail; or to
deal with it only in general terms, thus deferring matters to
the law applicable to the insolvency of the assignor.

39. After discussion, the Working Group decided that
paragraph (1) should be revised to provide that competing
rights of the assignee and the assignor’s creditors should
be governed by the law of the country in which the
assignor had its place of business.

40. As to competing rights between the assignee and the
administrator in the insolvency of the assignor, the Work-
ing Group tentatively decided that it should also be gov-
erned by the law of the country in which the assignor had
its place of business. At the same time, the Working Group
decided that the relationship between the draft Convention
and the law applicable to the insolvency of the assignor
should be further considered at a later stage (see paras. 41-
43, below).

Paragraphs (5) and (6)

41. The Working Group considered the question whether
paragraphs (5) and (6) should be retained or deleted. It was
stated that, as mentioned above, three approaches were
possible and should be considered at a later stage, after
further consultation with insolvency experts (see paras. 38
and 40, above). One approach was to delete both para-
graphs (5) and (6) and to leave the rights of the assignee
as against the insolvency administrator to the law of the
country in which the assignor had its place of business.
Another approach was to retain paragraph (5) and to delete
paragraph (6), dealing with the matter in general terms and
thus effectively leaving it to the law applicable in case of
insolvency of the assignor. Yet another approach was to
delete paragraph (5) and to retain paragraph (6), thus deal-
ing with the matter in a detailed manner.

42. One reason for retaining paragraph (5) or (6) was
said to be that, if the insolvency proceeding were to be
opened in a country other than the assignor’s country,
there would be uncertainty as to the rights of the assignee
as against the insolvency administrator. Another reason in
favour of retaining paragraph (5) or (6) was that insol-
vency rules of the forum might be applied, even if the
applicable law was the law of the country in which the
assignor had its place of business, vesting the insolvency
administrator with rights that might not be available under
the applicable law (e.g. to reorganize the assets and affairs
of the insolvent assignor).

43. After consideration, the Working Group decided to
retain both paragraphs (5) and (6) within square brackets.

Paragraphs (7) and (8)

44. Support was expressed in favour of the principle em-
bodied in paragraph (7) that assignees asserting their rights
on the basis of the draft Convention should not have any
less rights than assignees asserting their rights on the basis
of otherwise applicable law. Support was also expressed in
favour of retaining paragraph (8), although the Working
Group for lack of sufficient time did not go into a discus-
sion of the definitions contained in paragraph (8). After
discussion, the Working Group decided to retain both
paragraphs (7) and (8).

Chapter V. Subsequent assignments

Article 25. Subsequent assignments

45. The text of draft article 25 as considered by the
Working Group was as follows:

“(1) This Convention applies to international assign-
ments of receivables and to assignments of international
receivables by the initial or any other assignee to sub-
sequent assignees, even if the initial assignment is not
governed by this Convention.

“[(2) A subsequent assignee has the rights afforded by
this Convention to an assignee and is subject to the
debtor’s defences and rights of set-off recognized by
this Convention.]

“[(3) A receivable assigned by the assignee to a sub-
sequent assignee is transferred notwithstanding any
agreement limiting in any way the assignor’s right to
assign its receivables. Nothing in this article affects any
obligation or liability for breach of such an agreement,
but the subsequent assignee is not liable for breach of
that agreement.]

“(4) Notwithstanding that the invalidity of an assign-
ment renders all subsequent assignments invalid, the
debtor is entitled to discharge its obligation by paying
in accordance with the payment instructions set forth in
the first notification.”

General comments

46. It was stated that draft article 25 was one of the most
important articles of the draft Convention, in particular
from the point of view of financiers involved in interna-
tional factoring. It was explained that in international
factoring the assignor assigned the receivables to an as-
signee in its own country (export factor) and the export
factor assigned the receivables to an assignee in the debt-
or’s country (import factor). In view of the fact that the
debtor was normally notified only of the second assign-
ment, it was necessary to provide that such notification
constituted notification of the first assignment, in order to
ensure the import factor’s right to enforce the claim
against the debtor. After discussion, the Working Group
requested the Secretariat to add in draft article 25 a provi-
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sion along the lines of article 11(2) of the UNIDROIT
Convention on International Factoring (Ottawa, 1988;
hereinafter referred to as “the Ottawa Convention”), which
provided that “... notice of the subsequent assignment also
constitutes notice of the assignment to the factor”.

Paragraph (1)

47. Strong support was expressed in favour of the princi-
ple embodied in paragraph (1) that the draft Convention
should apply to subsequent assignments falling under its
scope of application, even if the initial assignment was not
covered by the draft Convention (e.g. assignments in
securitization transactions).

Paragraphs (2) and (3)

48. While support was expressed in favour of the princi-
ple embodied in paragraph (2) that a subsequent assignee
was an assignee, the concern was expressed that singling
out two types of situations in which that principle found
application might inadvertently result in excluding other
cases in which that principle should apply as well. In order
to address that concern, the suggestion was made that
paragraph (2) should be deleted.

49. With regard to paragraph (3), the concern was ex-
pressed that excluding the assignee’s liability for a breach
of an anti-assignment clause might be considered as an
invitation to the assignor to violate its contractual obliga-
tions to the debtor, which would run against good faith
principles. It was suggested that that concern could be
discussed in the context of draft article 13 which involved
issues similar to those arising in paragraph (3).

50. After discussion, the Working Group decided to re-
tain paragraphs (2) and (3) within square brackets and
deferred its discussion of paragraph (3) until it had com-
pleted its review of draft article 13.

Paragraph (4)

51. Support was expressed in favour of the principle that
the invalidity of an assignment should not jeopardize the
discharge of the debtor who paid in accordance with the
instructions contained in the notification. It was agreed,
however, that the matter involved the protection of the
debtor in case any assignment, and not only a subsequent
assignment, was invalid. After discussion, the Working
Group requested the Secretariat to consider placing para-
graph (4) elsewhere in the text, possibly in draft article 18.

Chapter VI. Conflict of laws

A. General comments

52. The Working Group was reminded that the question
of the scope of the conflict-of-laws rules would need to be
considered. If these rules were aimed at filling the gaps

left in the draft Convention, their scope of application
should be limited to the scope of the draft Convention
(and, in order to avoid a renvoi situation, they should
apply only in case the forum was in a Contracting State
and not by way of other conflict-of-laws provisions of the
forum). If, however, the Working Group preferred to es-
tablish a uniform conflict-of-laws regime with regard to
assignment, as suggested by the Permanent Bureau of the
Hague Conference on Private International Law (A/CN.9/
WG.II/WP.90, paras. 4-7), the scope of the conflict-of-
laws provisions of the draft Convention should be broader
than the scope of the draft Convention. Articles 1(3), 21
and 22 of the United Nations Convention on Independent
Guarantees and Stand-by Letters of Credit (New York,
1995)b; hereinafter referred to as “the United Nations
Guarantee and Standby Convention” constituted a prec-
edent for such an approach.

53. Diverging views were expressed as to whether con-
flict-of-laws provisions should be included in the draft
Convention or avoided altogether. In support of including
conflict-of-laws rules in the draft Convention, it was stated
that they could usefully operate as provisions leading to
the application of the draft Convention (under draft article
3(1)(b)) or as specific rules dealing with issues that could
not be addressed by way of a substantive law provision
(e.g. priority). In addition, it was stated that including such
provisions in the draft Convention presented the potential
of achieving global unification and clarifying the applica-
ble-law issue on assignments.

54. In favour of avoiding such rules, it was observed that
they might inadvertently result in disunification, since they
did not form a comprehensive legal regime unifying con-
flict of laws in assignments. In addition, it was stated that
the inclusion of conflict-of-laws provisions might inad-
vertently result in inconsistencies between the draft Con-
vention and the Rome Convention, which might make the
draft Convention less acceptable to States Parties to the
Rome Convention. In response, it was suggested that the
draft Convention, as a set of specialized rules, could be
expected to deviate from the general rules contained in the
Rome Convention. The example was given of the Conven-
tion on the Law Applicable to International Sales of Goods
(The Hague, 1955)c, whose provisions differed from those
of the Rome Convention and were not regarded as creating
difficulties in that regard, since they merely reflected the
well-established principle that a specialized instrument
might derogate from a more general one. Furthermore, the
view was expressed that the draft Convention might also
be viewed as a unique opportunity to expand the benefit of
useful conflict-of-laws provisions to countries that were
not parties to the Rome Convention.

55. After discussion, the Working Group postponed its
final decision as to whether chapter VI should remain part
of the draft Convention until it had further discussed the
general scope of the draft Convention under draft article 1
(see paras. 140-145 below). Pending its final decision, the
Working Group engaged in a discussion of the substance
of the draft articles contained in chapter VI.

bGeneral Assembly resolution 50/48, annex, of 11 December 1995.
cUnited Nations, Treaty Series, vol. 510, No. 7411.
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B. Discussion of draft articles

Article 26. Law applicable to the rights and
obligations of the assignor and the
assignee

56. The text of draft article 26 as considered by the
Working Group was as follows:

“(1) [With the exception of matters which are settled
in this Convention,] the [effectiveness] [validity] of an
assignment as between the assignor and the assignee
and the mutual rights and obligations of the assignor
and the assignee are governed by the law [expressly]
chosen by the assignor and the assignee.

“(2) In the absence of a [valid] choice, the [effective-
ness] [validity] of an assignment as between the
assignor and the assignee and the mutual rights of the
assignor and the assignee are governed by the law of
[the country in which the assignor has its place of busi-
ness] [the country with which the [contract of] assign-
ment is most closely connected].

“[(3) Unless the [contract of] assignment is clearly
more closely connected with another country, it is
deemed to be most closely connected with the country
where the party who is to effect the performance which
is characteristic of the [contract of] assignment has, at
the time of conclusion of the [contract of] assignment,
its place of business].”

Paragraph (1)

57. It was generally agreed that the fundamental principle
embodied in paragraph (1), i.e. unrestricted party au-
tonomy for determining the law applicable to the contrac-
tual relationship between the assignor and the assignee,
was appropriate. In that connection, the view was ex-
pressed that the draft Convention should include a provi-
sion to the effect that choice-of-law clauses could not be
used by the parties to deviate from public policy or other
mandatory law in their respective countries. It was sug-
gested that such a provision might be derived from article
7 of the Rome Convention.

58. As to the specific wording of paragraph (1), it was
generally agreed that the opening words (“[With the ex-
ception of matters which are settled in this Convention,]”)
should be retained in square brackets, pending a decision
by the Working Group on the scope of the draft Conven-
tion.

59. As to the reference to either the “effectiveness” or the
“validity” of the assignment, it was widely felt that the
notion of “validity” might be unclear and entail various
possible meanings. Furthermore, in practice, it was not
uncommon for different laws to govern the validity of the
assignment (or the “assignability” of a receivable), on the
one hand, and the contractual relationship between the
assignor and the assignee on the other hand. Preference
was thus expressed for a reference to the “effectiveness”
of the assignment. The prevailing view, however, was that
a reference to either “effectiveness” or “validity” of the
assignment might be unduly restrictive and that the

principle of party autonomy should be more broadly rec-
ognized.

60. With respect to the reference to “the mutual rights
and obligations of the assignor and the assignee”, the view
was expressed that such wording might unduly restrict the
scope of the provision. While the expression was drawn
from the Rome Convention with the intention to cover
both the contractual and the proprietary effects of the as-
signment as between the parties thereto, it was generally
agreed that clearer wording might be needed to indicate
that the law chosen by the parties should govern not only
their rights and obligations but also the entire assignment
contract, and that it should also reach beyond the contrac-
tual sphere to govern the proprietary rights involved in the
assignment. In that connection, it was stated that the Rome
Convention might not constitute an appropriate model for
drafting such a provision since the scope of the Rome
Convention was limited to the contractual sphere. Doubts
were expressed as to how it might be feasible for para-
graph (1) to apply beyond the contractual sphere to the
proprietary effects of the assignment. While it might be
desirable for the law chosen by the parties to govern also,
for example, transfer of property in the receivable as be-
tween the assignor and the assignee, it was a matter of
debate whether issues such as assignability of a receivable
and time of transfer might appropriately be governed by
the law chosen by the parties. After discussion, the Work-
ing Group decided that the law chosen by the parties under
paragraph (1) should apply to both the assignment contract
and the proprietary effects of the assignment. The Secre-
tariat was requested to prepare a revised draft to reflect the
above discussion.

61. As to whether paragraph (1) should prescribe that the
choice of law should be made “expressly” by the parties,
various views were expressed. Under one view, it would
be inappropriate for the draft Convention to deal with the
modalities of the agreement where it should only focus on
whether an agreement had been entered into by the parties.
In support of that view, it was stated that any indication
that the agreement should be “express” might raise diffi-
cult evidentiary issues, which could only be overcome by
way of a detailed provision as to how evidence of the
agreement might be given. Another view was that, for
reasons of consistency with the legal tradition in certain
countries and with certain international instruments, a ref-
erence to the “express” choice of the parties should be
retained. As to how such a reference might be worded, it
was recalled that, for example, under article 7 of the Inter-
American Convention on the Law Applicable to Interna-
tional Contracts (Mexico City, 1994)d; hereinafter referred
to as “the Inter-American Convention”, the parties’ agree-
ment on the choice of applicable law “must be express or,
in the event that there is no express agreement, must be
evident from the parties’ behaviour and from the clauses
of the contract, considered as a whole”. After discussion,
it was agreed that wording inspired from the Inter-Ameri-
can Convention should be included between square brack-
ets for consideration by the Working Group at a future
session.

dInternational Legal Materials, vol. XXXIII, No. 3 (Washington,
D.C., 1994).
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Paragraphs (2) and (3)

62. Various views were expressed as to the options of-
fered in paragraph (2) with respect to the designation of
the law applicable in the absence of agreement by the
parties. In favour of adopting as a default rule “the law of
the country in which the assignor had its place of busi-
ness”, it was stated that such a law was easy to determine,
thus enhancing certainty and predictability. In favour of
retaining “the law of the country with which the assign-
ment was most closely connected, it was stated that such
a flexible rule would be more consistent with the legal
tradition in a number of countries and with the Rome
Convention. It was stated, however, that the characteristic
performance might be either that of the assignor or that of
the assignee depending upon the type of assignment envis-
aged, thus resulting in unacceptable uncertainty as to the
law applicable.

63. It was generally agreed that, in most cases, adopting
the law of the country in which the assignor had its place
of business would be an acceptable solution. However, in
view of the fact that a dispute was more likely to arise in
a situation where parties had been unable to agree on the
applicable law, it was generally felt that a degree of flex-
ibility might be needed by the judge or the arbitrator who
would subsequently deal with that dispute. In addition,
providing for a degree of flexibility might constitute a
useful incentive for the parties to agree on the applicable
law under paragraph (1).

64. With a view to accommodating certainty as the main
criterion and flexibility for dealing with exceptional situ-
ations, the Working Group decided that paragraphs (2) and
(3) should be combined and embody: a reference to the
law of the country with which the assignment was most
closely connected; a presumption that the assignment was
most closely connected with the law of the country in
which the assignor had its place of business at the time of
the conclusion of the contract of assignment; and a possi-
bility to rebut that presumption in exceptional circum-
stances. As a matter of drafting, it was generally agreed
that notions such as “effectiveness” and “validity” of the
assignment should be avoided for the same reason they
had been avoided in paragraph (1). The Secretariat was
requested to prepare a revised draft of paragraphs (2) and
(3) so as to reflect that decision.

Article 27. Law applicable to the rights and
obligations of the assignee and the debtor

65. The text of draft article 27 as considered by the
Working Group was as follows:

“[With the exception of matters which are settled in this
Convention,] the assignability of a receivable, the right of
the assignee to request payment, the debtor’s obligation to
pay as instructed in the notification of the assignment, the
discharge of the debtor and the debtor’s defences are gov-
erned by the law [governing the receivable to which the
assignment relates] [of the country in which the debtor is
located].”

66. The Working Group decided to defer its discussion of
the scope of draft article 27 until it had completed its dis-
cussion of the scope of the draft Convention.

67. It was generally agreed that the law governing the
receivable to which the assignment related was preferable.
The main advantage of such a rule was said to be that it
followed the generally accepted principle that the assign-
ment should not alter the position of the debtor, except to
the extent permitted by the law under which the debtor
undertook an obligation towards the assignor. In addition,
it was pointed out that such a rule did not create difficul-
ties in practice, since it was not unusual for the assignor
and the assignee to specify in the assignment the law gov-
erning the receivable so as to avoid that the assignee
would need to examine the transaction under which the
assigned receivable might arise. Moreover, it was ob-
served that application of the law of the country in which
the debtor had its place of business would create difficul-
ties in case of assignments in bulk involving debtors lo-
cated in several countries.

68. It was noted that the law governing the receivable
would normally be the law of the transaction under which
the receivable arose (e.g. in case the receivable arose un-
der a sales contract, the law applicable to the sales con-
tract). However, the concern was expressed that, unless the
draft Convention were to include provisions for the deter-
mination of the law applicable to the transaction under
which the receivable arose, full uniformity could not be
achieved, since each State would have to apply its own
rules on the law applicable to contractual obligations in
order to determine the law governing the receivable. It was
observed that, in order to achieve full uniformity, the draft
Convention would have to include additional provisions
on the law applicable to non-contractual obligations, since
the draft Convention covered non-contractual receivables
as well.

69. After discussion, the Working Group decided that the
law applicable to the rights and obligations of the assignee
and the debtor should be the law governing the assigned
receivable.

Article 28. Law applicable to conflicts of priority

70. The text of draft article 28 as considered by the
Working Group was as follows:

“(1) The priority among several assignees obtaining
the same receivables from the same assignor is gov-
erned by the law [governing the receivable to which the
assignment relates] [of the country in which the
assignor has its place of business].

“(2) The [priority between an assignee and] [the ef-
fectiveness of an assignment as against] the insolvency
administrator is governed by the law [governing insol-
vency] [of the country in which the assignor has its
place of business].

“(3) The [priority between an assignee and] [the ef-
fectiveness of an assignment as against] the assignor’s
creditors is governed by the law of the country in which
the assignor has its place of business.”
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71. Differing views were expressed as to whether, after
the decision of the Working Group to turn draft articles 23
and 24 into conflict-of-laws provisions dealing with ques-
tions of priority (see paras. 27 and 31, above), draft article
28 should be retained or deleted.

72. One view was that questions of priority were already
addressed in draft articles 23 and 24 and that, as a result,
draft article 28 was no longer necessary and could be
deleted. A related view was that, while paragraphs (1) and
(3) could be deleted, since the issues addressed therein had
already been resolved in draft articles 23 and 24, para-
graph (2) should be retained, since the issues addressed
therein remained unresolved.

73. Yet another view was that a decision on the matter
should be deferred until the Working Group had com-
pleted its discussion of the scope and the purpose of the
conflict-of-laws provisions of the draft Convention. It was
explained that, if the purpose of the conflict-of-laws pro-
visions was to fill gaps in the draft Convention, draft ar-
ticle 28 would not be necessary, since draft articles 23 and
24 were conflict-of-laws rules and not substantive law
provisions. However, if the conflict-of-laws provisions
were to serve as uniform provisions relating to the appli-
cation of the draft Convention under draft article 1(1)(b),
draft article 28 would need to be retained as a whole.

74. After discussion, the Working Group decided, subject
to further consideration of the matter in the context of its
discussion on the scope of the draft Convention, to delete
paragraphs (1) and (3) and to retain paragraph (2) within
square brackets.

Chapter VII. Final provisions

Article 29. Conflicts with international agreements

75. The text of draft article 29 as considered by the
Working Group was as follows:

“A State may declare, at [the time of signature, rati-
fication, acceptance, approval or accession] [any time],
that the Convention will not prevail over international
conventions [or other multilateral or bilateral agree-
ments] listed in the declaration, to which it has or will
enter and which contain provisions concerning the mat-
ters governed by this Convention.”

76. The Working Group decided to defer its discussion
on draft article 29 until it had completed its discussion on
draft article 9 dealing with the international obligations of
Contracting States (see paras. 201-203, below).

Article 30. Registration

77. The text of draft article 30 as considered by the
Working Group was as follows:

“(1) A State may declare, at [the time of signature,
ratification, acceptance, approval or accession] [any
time], that it will not be bound by the registration pro-
visions of this Convention.

“(2) A State may declare, at [the time of signature,
ratification, acceptance, approval or accession] [any
time], that it will not be bound by paragraph (4) of
article 23.”

78. The Working Group noted that, as a result of its de-
cision to make the application of the registration provi-
sions subject to an opt-in clause (see para. 27, above),
draft article 30 was no longer necessary and decided to
delete it.

Article 31. Effect of declaration

79. The text of draft article 31 as considered by the
Working Group was as follows:

“(1) Declarations made under article 29 at the time of
signature are subject to confirmation upon ratification,
acceptance or approval.

“(2) Declarations and confirmations of declarations
are to be in writing and to be formally notified to the
depositary.

“(3) A declaration takes effect simultaneously with
the entry into force of this Convention in respect of the
State concerned. However, a declaration of which the
depositary receives formal notification after such entry
into force takes effect on the first day of the month
following the expiration of six months after the date of
its receipt by the depositary.

“(4) Any State which makes a declaration under arti-
cles 29 may withdraw it at any time by a formal noti-
fication in writing addressed to the depositary. Such
withdrawal takes effect on the first day of the month
following the expiration of six months after the date of
the receipt of the notification of the depositary.”

80. The Working Group took note of draft article 31 and
decided to defer its discussion to a future session.

Article 32. Reservations

81. The text of draft article 32 as considered by the
Working Group was as follows:

“No reservations are permitted except those ex-
pressly authorized in this Convention.”

82. The Working Group took note of draft article 32 and
decided to defer its discussion to a future session.

ANNEX TO THE DRAFT CONVENTION

A. General comments

83. The Working Group recalled its decision to turn the
priority rules of the draft Convention (draft articles 23 and
24) into conflict-of-laws provisions and to make the regis-
tration provisions optional (“opt-in approach”; see paras.
26-27 and 31, above). The Working Group exchanged
views as to the desirability of adopting only one priority
system in the optional part of the draft Convention.
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84. One view was that the optional part of the draft Con-
vention should offer more alternatives to States. It was
stated that including only a registration-based approach
might give the impression that that was the preferred ap-
proach that States should adopt. It was pointed out that
that result would run contrary to the fact that there were a
number of concerns with regard to registration. Those
concerns, it was said, included that registration might be
costly, cumbersome, fall outside the supervision of the
Government, increase the liability of banks, harm domes-
tic practices (e.g. non-notification practices and practices
involving a prolonged reservation of title) and disadvan-
tage domestic creditors. It was, therefore, suggested that
the optional part of the draft Convention should present
another alternative priority rule, based on the time of as-
signment, which could read along the following lines:

“1. If a receivable is assigned several times, the right
thereto is acquired by the assignee whose assignment is
of the earliest date.

“2. The earliest assignee may not assert priority if it
acted in bad faith at the time of the conclusion of the
contract of assignment.

“3. If a receivable is transferred by operation of law,
the beneficiary of that transfer has priority over an as-
signee asserting a contract of assignment of an earlier
date.

“4. In the event of a dispute, it is for the assignee
asserting a contract of assignment of an earlier date to
furnish proof of such an earlier date.”

85. Another view was that the optional part of the draft
Convention should offer only one alternative based on
registration, since registration was the only system that
provided certainty and promoted competition among fi-
nancing institutions, thus resulting in an increase in the
availability of credit at a lower cost. All concerns, it was
pointed out, relating to registration could be addressed,
except a desire to limit competition. With regard to the
concern that registration might affect domestic practices,
such as those involving a prolonged retention of title (i.e.
a retention of title which extended to the proceeds from
the sale of the asset the title to which had been retained),
it was stated that those practices could be carefully iden-
tified and be left to other priority rules.

86. In addition, it was observed that, if the optional part
of the draft Convention offered a time-of-assignment rule
as an alternative to a registration-based rule, it might inad-
vertently result in the time-of-assignment rule being con-
sidered as the best alternative to registration. It was stated
that a time-of-assignment rule should be the last choice,
since it provided the least certainty to third parties, who
had no way of verifying whether an earlier assignment had
taken place other than by asking the assignor. In addition,
it was pointed out that a time-of-notification rule would be
preferable, if the Working Group were to provide an alter-
native priority rule, since it provided third parties the pos-
sibility of finding out about earlier assignments by asking
the debtor. However, it was observed that a time-of-noti-
fication rule would be appropriate in case of assignments
of single and present receivables, but not in case of bulk
assignments involving future receivables.

87. After discussion, the Working Group requested the
Secretariat to prepare and include in the optional part of
the draft Convention alternative substantive-law priority
rules.

88. The Working Group next turned to the question of
registration as addressed in the annex. It was noted that the
registration system envisaged the non-mandatory entering
into a data base of certain information about the assign-
ment. The purpose of such registration was not to create or
evidence property rights, but to protect third parties by
putting them on notice about assignments that had been
concluded and to provide a basis for settling conflicts of
priority. Such notice, it was noted, would give only
enough information for the searcher to be forewarned and
to decide whether to extend credit to a certain person and,
if so, on what terms.

89. In addition, it was noted that priority under the draft
Convention gave a creditor only the right to be paid before
other creditors that were subsequent in the line of priority.
Whether the creditor with priority would retain all the
proceeds of the receivables depended on whether an out-
right assignment or an assignment by way of security was
involved, a matter that was left to applicable law outside
the draft Convention.

90. Because of its limited function, and in marked con-
trast to classic registration, registration under the draft
Convention required the placement on public record of a
very limited amount of data. That meant that a single
notice could cover a large number of receivables, present
or future, arising from one or several contracts, as well as
a changing body of receivables and a constantly changing
amount of secured credit involved in modern financing
(revolving credit). Such registration, it was noted, was
inexpensive and simple, required no formalities and only a
limited degree of supervision by the registrar.

91. Moreover, it was noted that the registration process
(i.e. the entering, archiving and searching of data) could be
fully or partly electronic. A purely electronic system (elec-
tronic data entry and electronic searching) would maxi-
mize efficiency and minimize human involvement, thereby
permitting speed, availability at all hours, freedom from
the risk of data entry error on the part of the registrar
(which reduced its potential liability) and reduction in the
cost of registration. A partly electronic system (submission
of data in paper form and electronic searching) could also
be accommodated, although it would require that the reg-
istrar enter the data into the database, which would present
a number of disadvantages, including an increase in the
risk of error and in the registrar’s potential liability.

92. The example was given of a national registration
system that was fully electronic. It was observed that the
system was operating on the basis of personal property
security laws. Under that system, users with a password
given from the registry had direct access to the registry’s
database through a personal computer and could enter data
and search the record of the registry directly. It was ex-
plained that, in order to register a transaction, users had to
fill out a form appearing on the computer screen identify-
ing the assignor, the assignee, the encumbered assets and
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the duration of the registration. It was observed that the
risk of errors in the registration was on the registering
party, since the registrar was not involved at all.

93. When completing the registration, a user could print
out a statement verifying the fact of registration. It was
pointed out that that verification statement was admissible
in court and was prima facie evidence of the fact of reg-
istration. It was stated that the cost of registration was 5
United States dollars per year for a registration of a dura-
tion between one and twenty-five years as selected by the
registrant, and that one registration could refer to several
assignments and several receivables. With regard to
searches of the records of the registry, it was stated that
users having direct access could check the records by the
name of the assignor and print-out a search report that was
admissible in court as prima facie evidence of its contents.

B. Discussion of draft articles

Article 1. Establishment of a registry

94. The text of draft article 1 of the annex as considered
by the Working Group was as follows:

“At the request of not less than one third of the Con-
tracting States, the depositary shall convene a confer-
ence for designating a registry or registries and enact-
ing[, revising or amending] registration regulations for
the registration of data about assignments under this
Convention.”

95. It was noted that, after the Working Group’s decision
to turn the annex into an optional part of the draft Conven-
tion (see para. 27, above), there was no need to provide for
a conference for the establishment of a registration system.
States wishing to adopt a registration system could do so
on their own, establishing a national or international sys-
tem or a combination of both. In addition, it was noted
that, as a result of the same decision of the Working
Group, the priority provisions deleted from draft articles
23 and 24 would have to be included in the annex.

96. General support was expressed for the principle that,
while the draft Convention should include some basic pro-
visions about registration, the mechanics of the registration
process should be left to be dealt with in a set of regula-
tions that could be prepared by the registrars. It was stated
that, under such an approach, the flexibility necessary for
the system to respond to changing needs and technologies
would be preserved.

97. The view was expressed that only a system based on
national registries, in which both national and international
transactions would be registered at the national level,
could avoid duplication and properly address the conflict
between domestic and foreign assignees. In addition, it
was stated that a system based on an international registry,
in which only assignments of receivables would be regis-
tered, would not be cost-efficient. While it was agreed that
a system based on national registries would be one of the
ways in which the registration system could operate, it was
pointed out that national registries could be linked with an

international registry. In addition, it was pointed out that,
for the various national registries to be compatible with
each other, it was essential to agree on standardized regis-
tration forms. It was observed that such forms were being
prepared at the national level and that international stand-
ardization of such forms would be desirable. In that con-
nection, the Secretariat was encouraged to establish links
with the organizations involved in the field of standardiza-
tion of forms and examine with them the possibility of
preparing a standard registration form.

98. After discussion, the Working Group requested the
Secretariat to revise draft article 1 of the annex so as to
allow the necessary flexibility for the registration provi-
sions to apply in the context of any registration system,
national or international.

Article 2. Duties of the registry

99. The text of draft article 2 of the annex as considered
by the Working Group was as follows:

“(1) The registry receives data registered under this
Convention and the regulations and maintains an index
by the name of the assignor [and the registration
number] in order to be able to make the data available
to searchers upon request.

“(2) Upon receipt of data, the registry shall assign a
registration number and issue and send to the assignor
and the assignee a verification statement in accordance
with the regulations.

“(3) Upon receiving a search request, the registry
shall issue a search result in writing listing all data reg-
istered with regard to the receivables of a particular
person.

“(4) Upon expiration of the period of effectiveness of
a registration, or receipt of a notice by the assignee or
a court order issued under article 5 of the annex to this
Convention, the registrar shall remove data registered
from the public records of the registry.”

100. While general support was expressed for the princi-
ples embodied in draft article 2 of the annex, a number of
suggestions were made. One suggestion was that the reg-
istry should maintain an index by assignor and leave it to
the regulations to specify how the assignor would be iden-
tified. Various options mentioned for the identification of
the assignor included the legal name of the assignor and a
registration number the use of which could help overcome
language problems.

101. With regard to court jurisdiction, it was noted that
priority disputes could be left to be resolved by the courts
with jurisdiction over the parties to the dispute. However,
it was noted that, in order to avoid that conflicting orders
would be addressed to the registry, it may be desirable to
have only one court with jurisdiction over the registry. It
was stated that, in case of a system based on national reg-
istries, national courts should have jurisdiction to issue
orders to the registrar. In addition, it was observed that, in
case of a system based on an international registry, it could
be specified that no court had jurisdiction over the interna-
tional registry and that disputes involving orders to the
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registrar should be resolved through an arbitration process
that would need to be specified. It was noted that the latter
approach was followed in the context of the draft Conven-
tion on International Interests in Mobile Equipment cur-
rently being prepared by the International Institute for the
Unification of Private Law (UNIDROIT).

102. As to the issue of liability of the registrar for errors,
it was stated that, in a fully electronic system in which the
parties would have direct access to the registry and would
be able to effect a registration themselves, the risk of error
would be on the registering party and not on the registrar.
In a partly electronic system in which the registrar would
receive a paper notice which would need to be entered into
the registry’s database, the risk of error on the part of the
registrar, and thus its potential liability, would be higher.
However, it was observed that experience gained at the
national level showed that there were very few cases in
which the issue of liability of the registrar arose. In addi-
tion, it was pointed out that the matter could be effectively
dealt with if a percentage of the registration fee were to be
used to establish a fund from which liability claims could
be paid.

103. After discussion, the Working Group approved the
substance of draft article 2 of the annex and requested the
Secretariat to revise it in order to address the suggestions
made.

Article 3. Registration

104. The text of draft article 3 of the annex as considered
by the Working Group was as follows:

“(1) Any person may register data with regard to an
assignment at the registry in accordance with this Con-
vention and the registration regulations. The data regis-
tered shall include the legal name and address of the
assignor and the assignee and a brief description of the
assigned receivables.

“(2) Registration is effective from the time that the
data referred to in paragraph (1) are available to search-
ers.

“(3) Data may be registered before or after an assign-
ment is made.

“(4) Data registered may relate to one or more assign-
ments and to receivables not existing at the time of
registration.

“(5) Any defect, irregularity, omission or error with
regard to the legal name of the assignor that results in
data registered not being found upon a search based on
the legal name of the assignor renders the registration
ineffective.”

Paragraph (1)

105. It was noted that proof of authorization of the reg-
istration by the assignor was not part of the data that
needed to be registered, since normally lenders obtained
such authorization before extending credit and the
assignor, in the absence of authorization, could request

that the data registered be removed or amended (draft ar-
ticle 5 of the annex).

106. The concern was expressed that the assignor’s inter-
ests could be prejudiced if any person was able to register
without proof of authorization. In order to address that
concern, a number of suggestions were made. One sugges-
tion was that, in the absence of automatic deregistration
under draft article 5 of the annex, it could be provided
that, in case of a dispute as to the accurateness of the
registered data, a notice should be filed alerting searchers
of the dispute. Another suggestion was that, in case the
assignor disputed the authorization of the registration, the
registrar should request the assignee to produce adequate
proof of authorization. If the assignee failed to produce
such proof within fifteen days, the registrar should remove
the registration from the public record. While the former
suggestion was found to be acceptable, the latter sugges-
tion was objected to on the grounds that it might result in
the assignee losing its priority just because the assignor
submitted a request in bad faith and the assignee did not
respond properly within the fifteen-day period.

107. With regard to the description of the receivables, it
was suggested that “a brief description” might be neces-
sary only in case not all receivables were assigned; when
all receivables were assigned, a reference to “all receiva-
bles” should be sufficient.

108. After discussion, the Working Group approved the
substance of paragraph (1) and requested the Secretariat to
revise it so as to address the suggestions made.

Paragraph (2)

109. It was observed that a rule along the lines of para-
graph (2) making registration effective as of the time the
data registered became available to searchers would be
appropriate in case of the original extension of credit,
where credit could be withheld until the data registered
became available to searchers. However, in case of re-
structuring of troubled credits, where it was essential to
make the credit available in a timely manner, registration
might need to be effective once it was made, i.e. even
before the data registered became available to searchers. It
was pointed out that the problem arose only in partly elec-
tronic systems, since in fully electronic systems data
would be made available to searchers upon completion of
the entry of data by the registering party. Subject to that
change, the Working Group approved the substance of
paragraph (2).

Paragraphs (3) and (4)

110. The Working Group found paragraphs (3) and (4) to
be generally acceptable.

Paragraph (5)

111. The suggestion was made that in paragraph (5) ref-
erence should be made to “the assignor” and not to “the
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legal name of the assignor”. It was observed that the mat-
ter could be specified further in the regulations, in order to
preserve the flexibility of the registration provisions in the
draft Convention and to avoid linking those provisions
with any particular search logic or software. Subject to that
change, the Working Group approved the substance of
paragraph (5).

Article 4. Duration, continuation and amendment of
registration

112. The text of draft article 4 of the annex as considered
by the Working Group was as follows:

“(1) A registration under this Convention is effective
[for a period of five years after registration] [for the
period of time specified by the registering party].

“(2) A registration may be renewed for successive ad-
ditional periods if it is requested six months before
expiry of the period of its effectiveness for an addi-
tional period of [five years] [time specified by the reg-
istering party].

“(3) A registration may be amended at any time dur-
ing the period of its effectiveness. The amendment is
effective from the time it becomes available to search-
ers.”

113. While the Working Group found draft article 4 of
the annex to be generally acceptable, a number of sugges-
tions were made. One suggestion was that paragraphs (1)
and (2) could be combined so that parties could specify the
time during which the registration should remain effective,
and, if they failed to do so, the registration would remain
effective for five years. Another suggestion was that there
should be no limit to the duration of the effectiveness of
registration. That suggestion was objected to on the
grounds that the benefit derived from purging the public
record outweighed the risk that assignees may lose their
priority rights which the assignees could protect by renew-
ing their registrations. As to the exact time of the duration
of registration, it was stated that it depended on the aver-
age life of a financing agreement. Yet another suggestion
was that draft article 4 of the annex should provide that
changes in the name of the assignor or in the title to the
receivables should be registered.

114. After discussion, the Working Group approved the
substance of draft article 4 of the annex and requested the
Secretariat to revise it so as to address the suggestions
made.

Article 5. Right of the assignor to remove or amend
data registered

115. The text of draft article 5 of the annex as considered
by the Working Group was as follows:

“(1) The assignor may demand in writing that the as-
signee register a notice removing or amending the data
registered. [The assignor shall state explicitly the nature
of the action requested and the grounds for its request].

“(2) If the assignee fails to comply with such demand
within fifteen days of its receipt, the assignor may re-

quest a competent court to order that the data registered
be removed or amended on the ground that they refer to
receivables in which the assignee has no interest or has
a different interest.”

116. There was general agreement that a rule providing
for automatic deregistration would not be appropriate. It
was stated that the assignor could be protected from inac-
curate registrations through other means, such as the reg-
istration of a notice warning parties that there was a dis-
pute as to the registration and a rule providing for
penalties against assignees for inaccurate registrations. In
addition, it was stated that the registration did not neces-
sarily affect the creditworthiness of the assignor, since it
provided only notice of the possibility that a financing
transaction had been concluded and did not require that
the amount of the secured credit should be disclosed. On
the other hand, it was pointed out that automatic
deregistration would expose the assignee to the risk of
losing its priority, if it did respond in a timely manner to
an erroneous or mischievous demand by the assignor. That
risk, it was said, would be even greater in case of a de-
mand made on the eve of insolvency and could affect the
cost of credit.

117. As to the court that should be given jurisdiction to
issue an order to a registrar to discharge or amend a reg-
istration, various suggestions were made. One suggestion
was that the courts of the country in which the assignor
had its place of business should be given jurisdiction (see
para. 101, above). Such an approach, it was stated, would
be compatible with a system based on national registries,
since registration would normally be effected at the place
of business of the assignor. In addition, such an approach
would be compatible with draft articles 23 and 24 provid-
ing that the law of the country in which the assignor had
its place of business applied to questions of priority. An-
other suggestion was that disputes involving the issuance
of orders to the registrar could be settled through arbitra-
tion. It was observed that such an approach would be pref-
erable in particular in case an international registration
system were to be established, since it would result in
avoiding the issuance of possibly conflicting orders to the
registrar by national courts. Another suggestion was that
requests of assignors relating to the discharge or correction
of registrations could be left to the registrar, at least at the
first instance.

Article 6. Registry searches

118. The text of draft article 6 of the annex as considered
by the Working Group was as follows:

“(1) Any person may search the records of the regis-
try and obtain a search result in writing.

“(2) A search may be conducted according to the
name of the assignor [or the registration number].

“[(3) A search result in writing that purports to be
issued from the registry is admissible as evidence and
is, in the absence of evidence to the contrary, proof of
the data to which the search relates, including:

“(a) the date and time of registration; and
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“(b) the order of registration as indicated in the
registration number referred to in the written search re-
sult.]”

119. It was noted that paragraph (1) provided for a reg-
istry open to the public. The concern was expressed that
allowing access to data about financing transactions to the
public might prejudice the rights of assignors. In order to
address that concern, it was suggested that access to the
registry be limited to “any person having interest”. That
suggestion was objected to on the grounds that normally
the amount of the data available on public record was so
limited that their disclosure could not negatively affect the
interests of assignors. In addition, it was pointed out that
the advantage of increased access to lower cost credit
outweighed the perceived disadvantage of insufficient pri-
vacy for assignors. However, it was stated that States
could be given the flexibility of limiting access to the data
registered only to certain categories of parties. After dis-
cussion, the Working Group approved the substance of
draft article 6 unchanged.

TITLE OF THE DRAFT CONVENTION

120. Differing views were expressed as to whether the
notion of “financing” in the title should be retained or
deleted. One view was that the notion of “financing” should
be deleted. It was stated that a title without a reference to the
notion of “financing” would be in line with the content of
the draft Convention, since that notion was not used for
defining the scope of the draft Convention in draft article 1
but only appeared in the title, the preamble and in draft
articles 5(4) and 15(3). In addition, it was observed that, in
view of the fact that the title might serve for interpretation
purposes and that the draft Convention was to cover assign-
ments made outside a financing context, use of the notion of
“financing” in the title might be misleading.

121. The prevailing view, however, was that the notion
of “financing” in the title should be retained. It was ob-
served that such a title would accurately reflect the main
objective of the draft Convention, as expressed in the pre-
amble, to provide a uniform legal regime that would pro-
mote the availability of credit at more affordable rates. In
addition, it was pointed out that such an approach would
be consistent with the decision of the Working Group to
focus on assignments made in a financing context without
being precluded from covering a wider range of assign-
ments as long as no attempt was made to cover all assign-
ments (A/CN.9/432, paras. 18 and 66). In addition, it was
said that adopting a title such as “draft Convention on
assignment of receivables” might lead to the draft Conven-
tion being misinterpreted as covering the entire field of
assignment, thus compromising the acceptability of the
draft Convention in countries that did not intend to alter
the law of assignments in general.

122. After discussion, the Working Group decided to
retain the title of the draft Convention unchanged. It was
agreed that the issue of consistency between the title, ob-
jectives and contents of the draft Convention might need
to be reconsidered at the final stage of the preparation of
the draft Convention.

PREAMBLE

123. The text of the preamble to the draft Convention as
considered by the Working Group was as follows:

“The Contracting States,

“Considering that international trade cooperation on
the basis of equality and mutual benefit is an important
element in the promotion of friendly relations among
States,

“Being of the opinion that the adoption of uniform
rules governing assignments in receivables financing
would facilitate the development of international trade
and would promote the availability of credit at more
affordable rates,

“Have agreed as follows:”

124. The Working Group found the substance of the pre-
amble to be generally acceptable.

Chapter I. Scope of application

Article 1. Scope of application

125. The text of draft article 1 as considered by the
Working Group was as follows:

“(1) This Convention applies to assignments of inter-
national receivables and to international assignments of
receivables as defined in this chapter:

“(a) if, [at the time of the assignment,] the assignor
and the assignee have their places of business in a
Contracting State; or

“(b) if the rules of private international law lead to
the application of the law of a Contracting State.

“[(2) The provisions of articles 26 to 28 apply [to
assignments of international receivables and to interna-
tional assignments of receivables as defined in this
chapter] independently of paragraph (1) of this arti-
cle.]”

Paragraph (1)

Opening words

126. It was noted that the opening words of draft article
1 reflected the decision made by the Working Group at its
previous two sessions that the substantive scope of the
draft Convention should be broadly drafted to cover both
assignments of international receivables and international
assignments of domestic receivables, thus excluding only
domestic assignments of domestic receivables ((A/CN.9/
432, para. 24 and A/CN.9/434, para. 18).

127. As regards domestic receivables, the concern was
expressed that their assignment raised different issues
from the assignment of international receivables and, ac-
cordingly, if covered by the draft Convention at all, should
be made subject to a different set of rules. Another con-
cern was that applying two competing legal regimes to
domestic receivables, depending upon the domestic or the
international character of the assignment, would raise dif-
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ficulties (e.g. a conflict between a domestic and a foreign
assignee of domestic receivables). Yet another concern
was that covering domestic receivables might expose the
debtor to the risks associated with the obligation to pay a
foreign assignee.

128. The prevailing view, however, was that, in the ab-
sence of concrete examples showing the need to treat dif-
ferent types of assignment differently, the mere fact that
assignments of international receivables were practised in
the context of transactions (e.g. factoring) that were differ-
ent from transactions involving international assignments
of domestic receivables (e.g. securitization) was no reason
to treat those two types of assignment differently. In addi-
tion, it was stated that the risk of a conflict between the
two legal regimes was mostly theoretical, in particular
after the decision of the Working Group to turn draft ar-
ticles 23 and 24 into conflict-of-laws rules.

129. Moreover, it was pointed out that the concerns relat-
ing to the rights and obligations of the debtor could be
addressed by an adequate debtor-protection system to be
included in the draft Convention. Those concerns, it was
added, could not justify the exclusion of the international
assignment of domestic receivables from the scope of the
draft Convention, in particular in view of the possibility
that including such assignments in the scope of the draft
Convention could provide debtors increased access to in-
ternational financial markets, and thus to lower-cost credit.

130. After discussion, the Working Group confirmed its
previous decision by retaining the opening words of para-
graph (1) unchanged.

Subparagraph (a)

131. At the outset, it was suggested that the Working
Group might consider restructuring subparagraph (a) to
distinguish between the various relationships between par-
ties to a typical assignment. While it was generally agreed
that those various relationships should be borne in mind
when discussing the scope of the draft Convention, it was
widely felt that it would be impractical to attempt restruc-
turing draft article 1 to cover separately the many possible
relationships or conflict situations (assignor-assignee,
assignee-debtor, assignee-assignee, assignee-assignor’s
creditors, assignee-insolvency administrator).

132. It was generally agreed that, for the draft Conven-
tion to apply, only the assignor needed to have its place of
business in a Contracting State. It was stated that a require-
ment that the assignee be also located in a Contracting
State would create uncertainty as to the application of the
draft Convention, since a potential financier could not
predict whether there would be competing assignees from
non-Contracting States, the conflict of priority with whom
would not be subject to the draft Convention. Such uncer-
tainty as to the applicable law to conflicts of priority, it
was said, could raise the cost or decrease the availability
of credit, a result that would run contrary to the main
objective of the draft Convention. In addition, requiring
the assignee to be located in a Contracting State for the
draft Convention to apply would produce inconsistent re-
sults. For example, a conflict of priority among several

assignees obtaining the same receivables from the same
assignor, or the assignment to a syndicate of assignees,
would be subject to a different legal regime, depending on
the country in which the assignees would be located.
Moreover, it was widely felt that deleting the reference to
the place of business of the assignee from subparagraph
(a) would appropriately broaden the scope of the draft
Convention.

133. The discussion next focused on whether, in addition
to the assignor, the debtor should have its place of busi-
ness in a Contracting State for the draft Convention to
apply. Differing views were expressed. One view was that
the debtor should also be located in a Contracting State. It
was stated that such an approach would allow the debtor
to know whether the draft Convention applied and to avoid
situations in which the debtor’s rights and obligations
would be made subject to a different legal regime, simply
because the assignor chose to make an international as-
signment.

134. The prevailing view, however, was that the debtor
did not need to be located in a Contracting State for the
draft Convention to apply, with the exception of those
provisions that dealt with the rights and obligations of the
debtor (e.g. draft articles 13, 14 and 18-22). It was stated
that such an approach could enhance predictability as to
the application of the draft Convention with regard to the
debtor, without unduly limiting the application of the draft
Convention as a whole. In addition, it was pointed out that
such an approach would be consistent with normal prac-
tice, since, even if the draft Convention were to apply in
case the debtor were not in a Contracting State, it could
not change those debtor-protection provisions of the appli-
cable law that were of a mandatory nature (e.g. the rules
on notification of the debtor). Moreover, it was observed
that such an approach would be beneficial to the assignor
and the assignee to the extent that they could predict
whether, having met the requirements of the draft Conven-
tion, they could enforce their claim against the debtor.

135. It was generally agreed that the reference to the
time at which the assignor needed to be located in a Con-
tracting State, which appeared within square brackets in
subparagraph (a), enhanced certainty in the application of
the draft Convention and should be retained.

136. After discussion, the Working Group decided that
only the assignor needed to have its place of business in a
Contracting State for the draft Convention to apply. At the
same time, it was decided that for the application of those
provisions that dealt with the rights and obligations of the
debtor, the debtor too needed to have its place of business
in a Contracting State. As to which those exceptional pro-
visions would be, the Working Group decided to defer its
decision until it had completed its discussion of the draft
Convention as a whole.

Subparagraph (b)

137. Differing views were expressed as to whether
subparagraph (b) should be retained or deleted. One view
was that subparagraph (b) should be retained. It was stated
that provisions along the lines of subparagraph (b) existed
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in other international conventions prepared by
UNCITRAL (e.g. article 1(1)(b) of the United Nations
Convention on Contracts for the International Sale of
Goods (hereinafter referred to as “the United Nations Sales
Convention”)e, and article 1(1)(b) of the Guarantee and
Standby Convention) and that reference to the rules of
private international law was generally regarded as a use-
ful extension of the scope of application of those conven-
tions. In addition, it was observed that the uncertainty that
might stem from disparities among applicable private in-
ternational law rules would not be avoided by limiting the
applicability of the draft Convention, since the rules of
private international law also applied outside the scope of
the draft Convention. For example, if private international
law rules led to the application of the law of a Contracting
State and subparagraph (b) were to be deleted, the law
applicable would have to be the law governing domestic
assignments, which might also be regarded as a factor of
uncertainty.

138. A related view was that the present broad reference
to the rules of private international law contained in
subparagraph (b) could be replaced by a more specific
indication of the private international law rules envisaged
(e.g. the draft Convention should apply if the contract of
assignment was governed by the law of a Contracting
State, or if both the original contract and the contract of
assignment were governed by the law of a Contracting
State; see article 2(1)(b) of the Ottawa Convention).

139. The prevailing view, however, was that
subparagraph (b) should be deleted. It was stated that the
level of uncertainty resulting from the reference to the
rules of private international law was unacceptable in view
of the fact that the draft Convention was intended to apply
not only to the contractual aspects of the assignment but
also to the transfer of proprietary rights in the context of
a complex, multi-party transaction, which was found to
justify departing from provisions adopted in previous con-
ventions. In addition, it was observed that the scope of the
draft Convention as defined under subparagraph (a) was
so broad that no further extension by reference to any rule
of private international law was needed. After discussion,
the Working Group decided to delete subparagraph (b).

Paragraph (2)

140. The Working Group recalled its decision to con-
sider the purpose or the scope of chapter VI (draft articles
26-28) after it had completed its discussion of the scope of
application of the draft Convention (see para. 55, above)
and, in that context, considered the question whether para-
graph (2) should be retained or deleted.

141. It was pointed out that one possible function of
chapter VI was to introduce a degree of certainty as to the
application of the draft Convention under draft article
1(1)(b), by providing a set of uniform private international
law rules that could trigger the application of the draft

Convention. In view of the decision by the Working
Group to delete draft article 1(1)(b), it was agreed that
chapter VI could no longer fulfil that function.

142. Another function, it was said, that chapter VI could
fulfil was to provide an additional layer of harmonization
of law in the field of assignment by supplying the rules to
be followed by courts of Contracting States in identifying
in any given case the law applicable to an assignment.
Should the Working Group decide to follow such an ap-
proach, paragraph (2) would be useful in extending the
scope of application of chapter VI to cover assignments,
irrespective of whether they were connected to a Contract-
ing State or not. In such a case, chapter VI would apply
whether or not in a particular case it turned out that the
draft Convention was the applicable substantive law for
the assignment in question. It was noted that paragraph (2)
was inspired from the approach taken in article 1(3) of the
Guarantee and Standby Convention.

143. In that connection, the view was expressed that if
chapter VI were to constitute what was referred to as a
“mini convention” on private international law, as distinct
from the main substantive provisions of the draft Conven-
tion, the “mini convention” should be made optional for
parties to the main provisions, and should also be some-
what expanded to deal in more detail with issues of private
international law. Such an approach would overcome the
difficulties arising from possible conflicts with other inter-
national conventions dealing with the law applicable to
assignments. In addition, it would allow States that might
be parties to such other conventions to adopt the draft
Convention without the optional chapter VI.

144. Should the Working Group decide not to attempt
harmonizing conflict-of-laws rules along those lines, it
was observed, paragraph (2) would no longer be needed.
In such a case, the only remaining function of chapter VI
would be to provide for a gap-filling mechanism for mat-
ters not expressly settled in the draft Convention (draft
article 8(2)).

145. In view of the decision made by the Working Group
with respect to draft article 23 (see para. 27, above), the
Working Group was generally agreed that further consul-
tations would be required in order to determine the pur-
pose of chapter VI, and decided to retain paragraph (2)
within square brackets, for consideration at a future ses-
sion.

Article 2. Assignment of receivables

146. The text of draft article 2 as considered by the
Working Group was as follows:

“(1) For the purposes of this Convention, ‘assign-
ment’ means the transfer by agreement from one party
(‘assignor’) to another party (‘assignee’) of its right to
payment of a monetary sum (‘receivable’) owed by
another party (‘debtor’) in return for value, credit or
related services given or promised by the assignee to
the assignor.

“(2) ‘Assignment’ includes the transfer of receivables
by way of security for indebtedness or other obligation,

eOfficial Records of the United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 10 March-11 April 1980 (Unit-
ed Nations publication, Sales No. E.81.IV.3), part I.
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or by any other way, including subrogation by agree-
ment, novation or pledge of receivables.”

Paragraph (1)

147. While general support was expressed in favour of
the substance of paragraph (1), a number of suggestions of
a drafting nature were made. One suggestion was that the
words “to the assignor” at the end of paragraph (1) should
either be deleted or be supplemented by the words “or to
another person” in order to avoid excluding from the
scope of the draft Convention assignments in which value,
credit or related services were given or promised not to the
assignor but to another person affiliated with the assignor
or to whom the assignor owed a debt. Another suggestion
was that the words “at any time” should be included after
the word “promised” in order to ensure that assignments
for value, credit or services received not at the time of
assignment but at an earlier time would be covered by the
draft Convention (e.g. workouts of debts).

148. Yet another suggestion was that the words “in re-
turn for value, credit or related services given or promised
by the assignee to the assignor” should be deleted, since
they related to the financing transaction and not to the
assignment proper. That suggestion was objected to on the
grounds that giving or promising value, credit or related
services was part of the assignment and not only of the
financing contract. In addition, it was stated that those
words should be retained as they usefully clarified that an
assignment made not for financing purposes but for the
purpose of providing financing-related services would be
covered by the draft Convention.

149. In response to a question, it was observed that an
assignment aimed solely at relieving the assignor from
recourse in case of debtor-default would be covered, under
the present formulation of paragraph (1), as an assignment
made “for value”. In response to another question, it was
stated that the current formulation of paragraph (1) clari-
fied sufficiently that both the contract of assignment and
the resulting transfer of receivables were covered by the
definition of “assignment”.

150. After discussion, the Working Group approved the
substance of paragraph (1) and requested the Secretariat to
revise it in order to reflect the suggestion referred to in
para. 147.

Paragraph (2)

151. While the Working Group found paragraph (2) to
be acceptable, it decided that the indicative list of types of
transfers contained therein should be deleted. It was stated
that the list was unnecessary, since paragraph (2) clarified
that all types of transfers of receivables were covered. In
addition, it was observed that the list might inadvertently
result in excluding some types of assignment from the
scope of the draft Convention, since it was not exhaustive.
Moreover, it was pointed out that novation did not involve
the transfer but rather the extinction of a receivable and
the creation of a new receivable.

152. It was observed that the words “the transfer of re-
ceivables by way of security” might inadvertently result in
excluding assignments involving not the transfer of title
for security purposes but the mere creation of a security
interest. In order to ensure that such security assignments
would be covered by the draft Convention, it was sug-
gested that reference should be made to the transfer as well
as to the creation of a security right in receivables.

153. Subject to that change and to the deletion of the
indicative list of types of transfers of receivables, the
Working Group approved the substance of paragraph (2).

Article 3. Internationality

154. The text of draft article 3 as considered by the
Working Group was as follows:

“(1) A receivable is international if, at the time it
arises, the places of business of the assignor and the
debtor are in different States. An assignment is interna-
tional if, at the time it is made, the places of business
of the assignor and the assignee are in different States.

“(2) For the purposes of this Convention:
“(a) if a party has more than one place of business,

the place of business is that which has the closest rela-
tionship to the relevant contract [or other agreement or
court order giving rise to the assigned receivable];

“(b) if a party does not have a place of business,
reference is to be made to its [registered office or] ha-
bitual residence.”

Paragraph (1)

155. The Working Group first focused on the question of
the time at which the internationality of a receivable
should be determined. In order to avoid covering a receiv-
able which at the time it arose was international but at the
time of the conclusion of the contract of assignment had
become domestic, the suggestion was made that the inter-
nationality of a receivable should be determined at the
time of the conclusion of the contract of assignment and
not at the time the receivable arose. That suggestion was
objected to on the grounds that such an approach would
result in changing the facts on the basis of which the credi-
tor (assignor) determined whether to extend credit to the
debtor and, if so, on what terms. It was explained that
normally creditors would make such decisions at the time
a receivable arose (which, under draft article 5(2), was the
time of the conclusion of the original contract) and affect-
ing such decisions through a rule such as the one sug-
gested would increase uncertainty and, accordingly, the
cost of credit.

156. The Working Group next turned to the question
whether a receivable owed by several debtors or to several
assignors would be international, even if only one debtor
or only one assignor was located in a country other than
the country in which the other party to the transaction was
located, and to the question whether an assignment in
which several assignors or several assignees were involved
would be international, even if only one assignor and one
assignee were located in different countries.
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157. It was agreed that in the case of a multiplicity of
assignors or assignees, it would be acceptable to consider
an assignment or a receivable international even if only
one assignor or one assignee was located in a country
other than the country in which the other party to the trans-
action was located. Such an approach would allow
assignors and assignees to plan in order to structure their
assignment so that it would fall under the scope of the
draft Convention or not. A note of caution was struck that
such an approach might open ways for manipulations in
financing transactions (e.g. in a syndicate of banks, the
leading bank could include in the transaction a foreign
bank and thus bring the transaction under the scope of the
draft Convention). The suggestion was also made that the
internationality of an assignment could be determined on
the basis of the content of a transaction, e.g. on whether
the majority of the receivables assigned would be interna-
tional.

158. With regard to cases involving a multiplicity of
debtors, the view was expressed that covering bulk assign-
ments involving both domestic and international receiva-
bles would not raise problems in the context of priority
issues, since, under draft articles 23 and 24, the law of the
assignor’s place of business would address all priority
conflicts. In addition, it was stated that, unless the draft
Convention applied even if one debtor was located in a
country other than the assignor’s country, it would be dif-
ficult to find an acceptable criterion to limit the application
of the draft Convention. However, it was pointed out that
such an approach might inadvertently result in debtors
being unable to predict whether the draft Convention
would apply and possibly affect their rights and obliga-
tions. That result, it was said, could be mitigated by pro-
viding that the draft Convention would not apply to a
debtor, unless that debtor was located in a Contracting
State and by including in the draft Convention an adequate
debtor-protection system.

159. A related question was whether, in case of a multi-
plicity of assignors, all of them needed to be in a Contract-
ing State for the draft Convention to apply. It was stated
that, for the draft Convention to apply, it should be suffi-
cient if even only one assignor was located in a Contract-
ing State. Otherwise, it was observed, joint assignors could
avoid the application of the draft Convention by including
in the transaction an assignor located in a non-Contracting
State. It was pointed out that the same question would be
raised as regards the application of those provisions of the
draft Convention that dealt with the rights and obligations
of the debtor, in case of a multiplicity of debtors. The
Working Group noted the problem but, for lack of suffi-
cient time, referred its resolution to a future session.

160. In response to a question, it was observed that in
case of a chain of subsequent assignments under the rule
contained in paragraph (1), an assignment of a domestic
receivable assigned from country A to country B would
be covered as an international assignment of a domestic
receivable (assignor and debtor in country A, assignee
in country B), a further assignment in country B would
also be covered as a domestic assignment of an interna-
tional receivable (debtor in country A, subsequent assignor
and assignee in country B), yet a further assignment

from country B to country A would be covered as an
international assignment of an international receivable
(assignor in country B, assignee and debtor in country A),
but a further assignment in country A would not be
covered since it would be a domestic assignment of
a domestic receivable (assignor, assignee and debtor in
country A).

161. In view of the example mentioned above, a number
of suggestions were made with regard to draft article 25
dealing with subsequent assignments. One suggestion was
that, in order to ensure that the second assignment men-
tioned above would be covered, draft article 25 should be
revised so as to provide that not only the subsequent as-
signee should be treated as the initial assignee but also that
the subsequent assignor should be treated as the initial
assignor. Another suggestion was that, in order to cover
the last assignment mentioned above, draft article 25
should include a provision along the lines of article 11(1)
of the Ottawa Convention. It was noted that according to
that provision, once the initial assignment of a receivable
was covered, any subsequent assignment of that receivable
would also be covered (the principle of perpetuatio juris).

162. However, it was stated that, while the principle
“once international, always international” was appropri-
ately included in the Ottawa Convention, which covered
only international receivables, it might lead to undesirable
results in the context of the draft Convention, if applied to
international assignments of domestic receivables as well.
It was observed, for example, that, if such a rule were to
apply in case the initial assignment was an international
assignment of a domestic receivable, parties could assign
a domestic receivable internationally in order to bring it
within the scope of the draft Convention. In addition, it
was said that the last assignee who had obtained a domes-
tic receivable through a domestic assignment would have
to examine all the previous assignments in order to deter-
mine which law governed the last assignment. In order to
address that concern, the suggestion was made that, if the
principle of perpetuatio juris were adopted in draft article
25, its application should be limited to cases in which the
internationality of the assignment was apparent. Other-
wise, it was pointed out that, under such a principle, the
debtor receiving a notification from the last assignee
would have no way of knowing that the draft Convention
applied to its rights and obligations.

163. After discussion, the Working Group approved the
substance of paragraph (1) and requested the Secretariat to
revise it in order to reflect the views expressed and the
suggestions made.

Paragraph (2)

164. It was generally agreed that paragraph (2) should
provide a clear definition of the term “place of business”
or even replace that term with another term. It was stated
that, in view of draft articles 1(a), 23 and 24, clarity as to
the place of business of the assignor was crucial for the
application of the draft Convention and for the determina-
tion of the law applicable to questions of priority. Simi-
larly, it was said that clarity as to the place of business of
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the debtor was essential for the application of the draft
Convention to the rights and obligations of the debtor. It
was explained that uncertainty as to the place of business
of the assignor or the debtor would run contrary to the
main objective of the draft Convention, since it could in-
crease the cost of credit.

165. In view of the fact that the assignment affected the
rights of third parties, it was pointed out that the matter
should be addressed not along the lines of texts dealing
with contractual obligations (e.g. draft article 3(2), which
was based on article 10 of the United Nations Sales Con-
vention but rather along the lines of texts dealing with
relationships affecting the rights of third parties (e.g. arti-
cle 2(b) and (f) and article 16(3) of the UNCITRAL Model
Law on Cross-Border Insolvency, hereinafter referred to
as “the UNCITRAL Model Insolvency Law”)f.

166. As to the elements of such a definition of “place of
business” or other similar term, a number of suggestions
were made. One suggestion was that the place of business
should be defined by reference to the centre of main inter-
ests, to an establishment and to the registered office of the
parties. Another suggestion was that reference should be
made to the place in which a transaction was concluded, or
the head office of the relevant parties. Another suggestion
was that the definition should cover the place in which
invoices were issued and the place to which invoices were
addressed. Yet another suggestion was that it should be
left to the parties to the assignment to specify their places
of business. If such an approach were followed, it was
observed, a default rule would be needed to cover the situ-
ation in which the parties failed to specify the place of
business of the assignor. In addition, it was said, a con-
necting factor for the determination of the place of busi-
ness of the debtor would need to be specified. A related
suggestion was that different connecting factors could be
used, depending on the purpose for which the place of
business of the parties needed to be specified. A note of
caution was struck, however, that leaving the determina-
tion of the place of business to the parties might lead to
uncertainty in case of a chain of subsequent assignments,
if the parties to the various assignments specified different
places of business.

167. After discussion, the Working Group requested the
Secretariat to prepare a definition of the “place of busi-
ness” or other similar term, presenting alternatives in order
to reflect the suggestions made.

Article 4. Exclusions

168. The text of draft article 4 as considered by the
Working Group was as follows:

“This Convention does not apply to assignments
made:

“(a) for personal, family or household purposes;
“(b) solely by endorsement or delivery of a nego-

tiable instrument;

“(c) as part of the sale, or change in the ownership
or the legal status, of a business out of which the as-
signed receivables arose.”

169. General support was expressed in the discussion for
draft article 4. The Working Group engaged in a discus-
sion as to whether additional types of receivables should
be included in or excluded from the scope of the draft
Convention.

170. The Working Group first focused on the question of
covering tort receivables. It was noted that, in order to
reflect a tentative decision made by the Working Group at
its previous session to cover tort receivables (A/CN.9/434,
paras. 74 and 81), the text of the draft Convention referred
in several places to “the agreement or the court order”
confirming a tort receivable. It was noted that that limita-
tion of the tort receivables to be covered in the draft Con-
vention was due to the fact that, in the absence of such a
confirmation, a tort receivable arising from an illegal act
was of no value for financing purposes.

171. In favour of addressing in the draft Convention the
assignment of tort receivables, it was stated that there was
a significant practice to assign tort receivables to insurers
that was worth covering in the draft Convention. In addi-
tion, it was observed that if the draft Convention were to
exclude tort receivables, it would need to draw a distinc-
tion between tort and contractual receivables, a task which,
in view of the diverging meanings given to those terms in
the various legal systems, might not be easy to achieve.

172. On the other hand, a number of concerns were ex-
pressed with regard to covering tort receivables. One con-
cern was that a contractual priority rule based on registra-
tion might not be appropriate in resolving the problem of
competing rights in tort receivables. It was stated that in-
surers having paid a claim and looking for reimbursement
through their insured’s tort receivable may be prejudiced,
if other financiers could obtain priority by way of registra-
tion. In addition, it was observed that a provision giving
priority to the first assignee to register, if applied to tort
receivables, might impair settlement in which all parties
involved in a tort were supposed to participate (this would
be particularly so if the registration would operate to es-
tablish a priority right even with regard to a future tort
receivable). However, it was pointed out that that concern
was sufficiently addressed through draft articles 23 and 24,
after the Working Group’s decision to turn them into con-
flict-of-laws provisions (see paras. 27 and 31, above).

173. Another concern was that the draft Convention
might run counter to national law, under which tort re-
ceivables might not be assignable. That concern, it was
said, was also addressed by the fact that draft article 13 did
not override statutory prohibitions of assignment. Yet an-
other concern was that the volume of transactions involv-
ing financing on the basis of tort receivables may be so
small that it may not be worth covering. It was recognized,
however, that that matter could not be resolved without
consultation with representatives of the insurance industry,
as well as other relevant industries.

fOfficial Records of the General Assembly, Fifty-second Session, Sup-
plement No. 17 (A/52/17), annex I.
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174. Yet another concern was that the assignment of tort
receivables raised a number of complex issues that would
need to be addressed by special rules. A number of exam-
ples were mentioned, including: the time when a tort re-
ceivable arose; the impact of such a rule on national law
relating to time limitation for bringing claims; the way in
which terms for the payment of a tort claim would be
specified; the time of transfer of a future tort receivable;
the way in which it could be provided that in tort receiva-
bles the assignor could not undertake any representation as
to the absence of defences on the part of the debtor; and
the way in which a tort receivable could be modified.
While it was recognized that some of those issues were
already addressed in the text of the draft Convention (e.g.
draft article 5(2) dealing with the time at which a receiv-
able might be deemed to arise, draft article 12(b) dealing
with the time of transfer of future receivables and draft
article 16(1)(c) limiting the representations of the assignor
as to the absence of any defences on the part of the debtor
to the assignment of contractual receivables), it was ob-
served that other issues still remained to be addressed (e.g.
the modification of a tort receivable).

175. After discussion, the Working Group confirmed its
tentative decision that tort receivables should be covered
and requested the Secretariat to reflect that decision by
listing tort receivables in the scope provisions, possibly in
draft article 2(2), and to prepare any additional provisions
that might be necessary to address issues arising in an
assignment of tort receivables.

176. The Working Group next turned to the question
whether the assignment of receivables arising from deposit
accounts should be covered. It was explained that such
receivables involved single, large- or small-amount, claims
of depositors against the depositary institution. Diverging
views were expressed. One view was that such receivables
should be excluded from the scope of the draft Conven-
tion. It was stated that the banking industry was already
sufficiently regulated and might not need an additional set
of rules. It was observed that, for the same reason, the
assignment of receivables arising from investment securi-
ties, letters of credit and the entire cheque-collection sys-
tem might need to be excluded as well. In addition, it was
pointed out that some of the rules of the draft Convention
might not be appropriate for deposit accounts. A number
of examples were mentioned, including: recognizing the
assignability of receivables arising from deposit accounts;
requiring a bank to pay an assignee; and resolving priority
questions between a bank with a right of set-off and an
assignee or a bank and a cheque-holder on the basis of
registration.

177. Another view was that there was no reason to ex-
clude the assignment of receivables arising from deposit
accounts. It was stated that such assignments were normal
practice (e.g. when an account holder signed a cheque,
under the law in some countries, it assigned a claim
against the depositary institution). In addition, it was
pointed out that in the absence of a universal understand-
ing of deposit accounts, it might be difficult to define them
in order to exclude them from the scope of the draft Con-
vention. Moreover, it was said that the concerns mentioned

above might already be sufficiently addressed in draft ar-
ticle 18 (under which, in the absence of adequate informa-
tion as to the assignment, a bank did not need to pay an
assignee of receivables arising from a deposit account) and
draft articles 23 and 24 (under which conflicts of priority
were referred to the law of the country in which the
assignor, i.e. the account holder, had its place of business).
A note of caution was struck, however, that if the assign-
ment of receivables arising from deposit accounts were to
be covered, the provisions of the draft Convention dealing
with assignability and form of the assignment might need
to be reconsidered.

178. After discussion, the Working Group requested the
Secretariat to include at the appropriate place in the text of
the draft Convention a list of receivables, the assignment
of which could be included in the scope of the draft Con-
vention, subject to further consultations with representa-
tives of the relevant practices. It was suggested that the list
should include, in addition to receivables arising from
deposit accounts, receivables arising from investment se-
curities, repurchase agreements, wire transfers, swaps and
cheque-collection systems.

179. At the close of the discussion of draft article 4, the
Working Group noted that the draft Convention on Inter-
national Interests in Mobile Equipment being prepared by
UNIDROIT was intended to address the assignment of
receivables arising from the lease of aircraft, a matter that
was intended to be covered by the draft Convention. It was
observed that, in order to avoid such conflicts, close coop-
eration was called for between the Commission and
UNIDROIT. It was suggested that such cooperation could
take the form of representation at each other organiza-
tion’s meetings, exchange of documents and direct consul-
tations between States represented in the Commission and
experts participating in the work of UNIDROIT. It was
agreed that the matter could be discussed in detail at the
next session of the Working Group (New York, 2-13
March 1998), during which a more advanced draft of the
draft Convention on International Interests in Mobile
Equipment would be available.

Chapter II. General provisions

Article 5. Definitions and rules of interpretation

180. The text of draft article 5 as considered by the
Working Group was as follows:

“For the purposes of this Convention:

“(1) ‘Original contract’ means the contract between
the assignor and the debtor from which the assigned
receivable arises.

“(2) A receivable is deemed to arise at the time when
the original contract is concluded [or, in the absence of
an original contract, at the time when it is confirmed in
an agreement between the creditor and the debtor or in
a court order].

“(3) ‘Future receivable’ means a receivable that might
arise after the conclusion of the assignment.
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“[(4) ‘Receivables financing’ means any transaction in
which value, credit or related services are provided for
value in the form of receivables. ‘Receivables financ-
ing’ includes, but is not limited to, factoring, forfaiting,
securitization, project financing and refinancing.]

“(5) ‘Writing’ means any form of communication that
[preserves a complete record of the information con-
tained therein] [is accessible so as to be usable for sub-
sequent reference] and provides authentication of its
source by generally accepted means or by a procedure
agreed upon by the sender and the addressee of the
communication.

“(6) ‘Notification of the assignment’ means a state-
ment informing the debtor that an assignment has taken
place.

“(7) ‘Insolvency administrator’ means a person or
body, including one appointed on an interim basis, au-
thorized to administer the reorganization or liquidation
of the assignor’s assets.

“(8) ‘Priority’ means the right of a party to receive
payment in preference to another party.

“(9) Priority with regard to the receivables includes
priority with regard to cash received upon collection or
other disposition of the receivables, provided that the
cash may be identified as proceeds of the receivables.”

Paragraph (1)

181. As a matter of drafting, it was suggested that the
term “original contract” should be replaced by a more
appropriate term that would refer to the “contract generat-
ing the receivables”. It was observed that the use of the
term “original contract” might introduce uncertainty,
since, in some relationships (e.g. deposit account relation-
ship), it might not be easy to determine the contract from
which the receivables arose. However, the prevailing view
was that the term “original contract” was acceptable as
long as it was defined. After discussion, the Working
Group retained paragraph (1) unchanged.

Paragraph (2)

182. One suggestion was that paragraph (2) should be
deleted, since it might not be appropriate to set the time
when a receivable arose for all contracts. It was observed
that the time when a receivable arose might differ depend-
ing on the type of the contract involved. However, it was
generally agreed that the draft Convention could enhance
certainty by including a uniform rule on the time when a
receivable was deemed to arise, which was essential for
the application of the draft Convention, the effect of a bulk
assignment and the time of the transfer of a future receiv-
able (draft articles 3(1), 11 and 12). Another suggestion
was that, in order to avoid the misinterpretation that the
word “concluded” required that the contract had to be
performed, that word should be replaced by the words “is
entered into, whether or not it has been earned by perform-
ance”. In response, it was explained that the term “con-
cluded” referred to the conclusion of the contract and not
to its performance. After discussion, the Working Group
retained paragraph (2) unchanged. As to the language that

appeared in paragraph (2) within square brackets, it was
agreed that it should be retained within square brackets
pending a final decision of the Working Group on the
question whether tort receivables should be covered in the
draft Convention or not.

Paragraph (3)

183. The Working Group approved the substance of
paragraph (3) unchanged.

Paragraph (4)

184. The Working Group considered the question
whether paragraph (4) should be retained or deleted. One
view was that paragraph (4) should be retained. It was
stated that paragraph (4) was consistent with the objectives
of the draft Convention as set forth in the preamble. In
addition, it was observed that paragraph (4) could prove
useful in those legal systems that did not already have a
legislative definition of receivables financing. Another
view was that paragraph (4) should be deleted. It was
pointed out that, in its present formulation, paragraph (4)
was inconsistent with the scope of the draft Convention
which covered practices beyond those described in para-
graph (4) (e.g. the assignment of tort receivables). It was
said that, if paragraph (4) were to be retained, it would
need to be revised, in order to avoid such inconsistencies,
or be placed in the preamble to further clarify the objec-
tives of the draft Convention. After discussion, the Work-
ing Group decided to retain paragraph (4) within square
brackets.

Paragraph (5)

185. The Working Group noted that the purpose of the
definition contained in draft paragraph (5) was to allow for
the use of other than paper-based means of communica-
tion. The definition clarified that, where the draft Conven-
tion required a communication to be given, or an act to be
performed in writing, that requirement would be satisfied
whenever the parties used any means that met the require-
ments of draft paragraph (5). As for the two options in
brackets, it was noted that the second option had been
drawn from article 6 of the Model Law on Electronic
Commerce of the United Nations Commission on Interna-
tional Trade Lawg, hereinafter referred to as “the
UNCITRAL Electronic Commerce Law.

186. While there was general support for the inclusion of
a provision along the lines of draft paragraph (5), it was
stated that the provision might require further elaboration,
particularly as regards the notion of “authentication”. It
was suggested that that result could be achieved if the
notion of “authentication” were to be replaced by a refer-
ence to signature as specified in article 7 of the
UNCITRAL Electronic Commerce Law. Subject to that
change, the Working Group approved the substance of
paragraph (5).

gOfficial Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), annex I; see also General Assembly resolution
51/162, annex, of 16 December 1996.
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Paragraph (6)

187. As a matter of drafting, it was suggested that
the word “statement” should be replaced by the word
“writing”, in order to align paragraph (6) with draft article
17(3). In response, it was observed that, in line with
a decision made by the Working Group at its previous
session (A/CN.9/434, para. 167), the legal regime of noti-
fications was appropriately split between a short definition
in paragraph (6) and the more detailed rules stated in draft
article 17(3). After discussion, the Working Group
retained paragraph (6) unchanged and requested the
Secretariat to consider including in paragraph (6) a cross-
reference to draft article 17(3).

Paragraph (7)

188. It was observed that paragraph (7) used language
consistent with the UNCITRAL Model Insolvency Law
and the European Union Convention on Insolvency Pro-
ceedings. Pending final determination of the matter of the
rights of an assignee as against an insolvency administra-
tor under draft article 24, the Working Group deferred its
decision on paragraph (7) to a future session.

Paragraph (8)

189. The concern was expressed that, while the language
contained in paragraph (8) might be adequate in respect of
assignments by way of security, it might be somewhat
restrictive when applied to outright assignments. In order
to address that concern, it was suggested that the words “to
receive payment” should be deleted. In support of that
suggestion, it was pointed out that in the field of factoring,
for instance, recovery under assigned receivables was not
limited to collection of cash proceeds, but extended to
recovery of goods. In order to cover such proceeds, it was
further suggested that the definition of “receivable” con-
tained in draft article 2 should be revised along the lines
of article 7 of the Ottawa Convention, or priority in respect
of recovery of goods should be expressly included in para-
graph (9). Subject to the deletion of the words “to receive
payment”, the Working Group approved paragraph (8).

Paragraph (9)

190. The concern was expressed that paragraph (9) might
be too restrictive in referring only to cash proceeds. An-
other concern was that paragraph (9) might be read as
conferring priority in proceeds independently of priority in
the receivables. Yet another concern was that paragraph
(9) was not properly placed in a provision dealing with
definitions. In order to address those concerns, it was gen-
erally agreed that paragraph (9) should provide a defini-
tion of “proceeds”, while the issue of the transfer of rights
in proceeds could be dealt with in draft article 11 and the
issue of priority in proceeds could be dealt with in draft
articles 23 and 24. The Working Group  deferred its deci-
sion on the contents of such a definition until it had com-
pleted its discussion of draft article 11 (see paras. 215-220,
below).

Article 6. Party autonomy

191. The text of the draft article as considered by the
Working Group was as follows:

“(1) As between the assignor and the assignee, arti-
cles [...] may be excluded or varied by agreement.

“(2) As between the assignor and the debtor, articles
[...] may be excluded or varied by agreement.

“[(3) Nothing in this Convention invalidates an as-
signment which is valid under rules other than the pro-
visions of this Convention].”

Paragraphs (1) and (2)

192. There was general support for the principle embod-
ied in paragraphs (1) and (2) that party autonomy should
not interfere with the certainty required with regard to the
rights of third parties.

193. In response to a question, it was observed that,
under paragraphs (1) and (2), a choice of the law of a non-
Contracting State would result in excluding only those
provisions of the draft Convention that dealt with the
rights and obligations of the relevant parties agreeing on
such an exclusion, and not the provisions dealing with the
rights of third parties. In response to another question, it
was pointed out that the effect of an agreement between
the assignor and the debtor was not limited to receivables
assigned after the assignee was notified of such an agree-
ment (article 3(1)(b) of the Ottawa Convention), on the
understanding that such agreement could not exclude the
application of provisions dealing with the rights of the
assignee.

Paragraph (3)

194. It was noted that the purpose of paragraph (3) was
to ensure that the draft Convention would not result in
invalidating assignment-related practices falling under na-
tional law. It was observed, however, that while there was
general support in the Working Group for that principle,
paragraph (3) might be inconsistent with draft article 10, if
that article were to require written form for the assignment
to be effective. After discussion, the Working Group re-
tained paragraph (3) unchanged, subject to further consid-
eration of the matter of consistency with draft article 10.

Article 7. Debtor’s protection

195. The text of draft article 7 as considered by the
Working Group was as follows:

“(1) Except as otherwise provided in this Convention,
an assignment does not have any effect on the rights
and obligations of the debtor.

“(2) Nothing in this Convention affects the debtor’s
right to pay in the currency and in the country specified
in the payment terms contained in the original contract
[or in any other agreement or court order giving rise to
the assigned receivable].”
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196. In view of the fact that the draft Convention might
affect the rights and obligations of the debtor, it was sug-
gested that the law applicable to those rights and obli-
gations should be specified. That suggestion was objected
to on the grounds that that concern would be met by
the requirement that, for the provisions dealing with the
debtor’s rights and obligations to apply, the debtor had to
be in a Contracting State. It was stated that a Contracting
State, before adopting the draft Convention, would need
to determine whether the draft Convention contained an
adequate debtor-protection system and one that would be
compatible with fundamental policy considerations in that
State. In addition, it was stated that the matter could be
discussed in the context of specific provisions that might
affect the rights and obligations of the debtor (e.g. draft
articles 13, 18, 19(3), 20(2), 21 and 22). Moreover, it was
pointed out that draft article 27 already dealt with the
question of the law applicable to the rights and obligations
of the debtor.

197. After discussion, the Working Group retained para-
graph (1) unchanged. As to the question of the specific
provisions of the draft Convention that might affect the
rights and obligations of the debtor, the Working Group
referred its resolution to the discussion of the individual
articles of the draft Convention.

Paragraph (2)

198. The Working Group approved the substance of
paragraph (2) unchanged. As to the language that appeared
within square brackets, it was decided that it should be
retained in square brackets pending a final decision by the
Working Group on the question whether tort receivables
should be covered in the draft Convention or not.

Article 8. Principles of interpretation

199. The text of draft article 8 as considered by the
Working Group was as follows:

“(1) In the interpretation of this Convention, regard is
to be had to its international character and to the need
to promote uniformity in its application and the observ-
ance of good faith in international trade.

“(2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to
be settled in conformity with the general principles on
which it is based or, in the absence of such principles,
in conformity with the law applicable by virtue of the
rules of private international law.”

200. The Working Group approved the substance of draft
article 8 unchanged.

Article 9. International obligations of the Contracting
State

201. The text of draft article 9 as considered by the
Working Group was as follows:

“Variant A
“(1) [Subject to paragraph (2) of this article,] this
Convention does not prevail over any international con-
vention [or other multilateral or bilateral agreement]
which has been or may be entered into by a Contracting
State and which contains provisions concerning the
matters governed by this Convention.
“(2) If an international convention [or other interna-
tional or bilateral agreement] contains a provision simi-
lar to that contained in paragraph (1) of this article, this
Convention prevails.”

“Variant B
This Convention prevails over any international con-
vention [or other multilateral or bilateral agreement]
which has been or may be entered into by a Contracting
State and which contains provisions concerning the
matters governed by this Convention, unless a Con-
tracting State makes a declaration under article 29.”

202. Diverging views were expressed as to which variant
was preferable. One view was that variant A should be
preferred. It was stated that an approach along the lines of
variant A would be consistent with the approach followed
in a number of UNCITRAL texts (e.g. article 90 of the
United Nations Sales Convention). In addition, it was ob-
served that such an approach would result in avoiding
conflicts with other conventions (e.g. the Ottawa Conven-
tion). However, it was pointed out that variant A did not
allow the flexibility necessary for States to be able to ben-
efit from improvements achieved in the context of future
conventions. In addition, it was said that paragraph (2)
could create conflicts with other conventions that might
include a similar provision.

203. The prevailing view was that variant B was prefer-
able, since it provided States with a right to decide which
international convention should prevail. It was observed
that States should have that right at any time and not only
at the time when they adopted the draft Convention (see
draft article 29). However, it was suggested that an excep-
tion should be made for the Ottawa Convention, in order
to avoid placing on assignees the burden of having to
determine not only whether a State had adopted the draft
Convention or the Ottawa Convention, but also whether
that State had made a declaration along the lines of draft
article 29. In response, it was said that further consulta-
tions might be necessary in order to determine the poten-
tial for conflict with the Ottawa Convention. After discus-
sion, the Working Group decided to retain variant B,
possibly combining it with draft article 29 of the final
clauses and to revisit the matter at a future session.

Chapter III. Form and effect
of assignment

Article 10. Form of assignment

204. The text of draft article 10 as considered by the
Working Group was as follows:

“(1) An assignment [in a form other than in writing is
not effective, unless it is effected pursuant to a contract
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between the assignor and the assignee which is in writ-
ing] [shall be evidenced by writing].

“(2) [Unless otherwise agreed,] an assignment of one
or more future receivables is effective without a new
writing being required for each receivable when it
arises.”

 Paragraph (1)
205. It was noted that paragraph (1) currently contained
two options within square brackets: under the first option,
an assignment would be invalid if it was not effected in
writing; under the second option, the instrument of assign-
ment itself did not need to be in writing, as long as the
existence of the assignment could be evidenced by a writ-
ing, such as a list of receivables with the signature of the
assignor or the financing contract document.

206. The Working Group considered at length the need
for and the implications of the requirement of writing. As
was the case at its twenty-sixth session (A/CN.9/434, para.
104), the prevailing view in the Working Group was in
favour of requiring written form for the assignment to be
effective. As regards the two options offered in paragraph
(1), although some support was expressed in favour of
requiring a writing for evidentiary purposes, there was
general preference for the written form being a condition
of the effectiveness of the assignment.

207. However, the concern was expressed that such an
approach would run counter to the current practice in
many legal systems and would inadvertently result in in-
validating informal financing practices, such as those in-
volving a prolonged retention of title. It was stated that the
assignor and the assignee could protect their own interests
and did not need a writing to warn them of the implica-
tions of the assignment. In addition, it was observed that,
although written form could serve evidentiary purposes, it
should not constitute the only permitted means of evi-
dence. In order to address that concern, it was suggested
that, at least, it should be provided that not all essential
elements of the transaction had to be in writing; it would
be sufficient if only the general terms and conditions of
the contract were in writing; and that the notion of “writ-
ing” would not include the element of a signature. It was
pointed out that, in practice, an assignment was often not
effected by means of a written instrument, but resulted
from an exchange of communications between the
assignor and the assignee which might be followed by a
writing or not.

208. With a view to addressing those concerns, the
Working Group was invited to consider an alternative for-
mulation to paragraph (1) along the following lines:

“Variant A
“(1) Subject to paragraph (2), an assignment is not
effective, unless it is evidenced by a writing signed by
the assignor which describes the receivables to which it
relates.
“(2) An assignment which is not in compliance with
paragraph (1) is effective if it complies with the rules
concerning form of the assignment of the country of the
assignor’s place of business.”

“Variant B
“The form of the assignment and the effect of any non-
compliance with such form is governed by the law of
the country of the assignor’s place of business.”

209. It was observed that the proposed variant A com-
bined elements of a substantive rule on the form require-
ments with a conflict-of-laws rule as a fall-back solution,
while variant B set forth a pure conflict-of-laws provision.
After discussion, the Working Group requested the Secre-
tariat to revise paragraph (1) of draft article 10 so as to
reflect the generally preferred approach along the lines of
the first set of bracketed language contained in paragraph
(1), as well as the above-mentioned variants A and B. It
was generally felt that, before resorting to a conflict-of-
laws approach, the Working Group should try to find a
generally acceptable substantive law solution to the prob-
lem.

Paragraph (2)

210. The Working Group noted that the purpose of para-
graph (2) was to provide that, once there was a master
agreement in writing, no further writing was needed for
the assignment of future receivables to become effective.
Subject to the elimination of the square brackets around
the opening words, the Working Group approved the sub-
stance of paragraph (2).

Article 11. Effect of assignment

211. The text of the draft article 11 as considered by the
Working Group was as follows:

“(1) [Without prejudice to the rights of several assign-
ees obtaining the same receivables from the same as-
signor, the insolvency administrator and the assignor’s
creditors:]

“(a) an assignment of receivables that are specified
individually is effective to transfer the receivables to
which it relates;

“(b) an assignment of receivables that are not
specified individually is effective to transfer receivables
that can be identified as receivables to which the as-
signment relates, at the time agreed upon by the
assignor and the assignee and, in the absence of such
agreement, at the time when the receivables arise.

“(2) An assignment may relate to existing or future,
one or more, receivables, and to parts of or undivided
interests in receivables.

“(3) An assignment of receivables is effective to
transfer the rights to cash received upon collection or
other disposition of receivables, provided that the cash
may be identified as proceeds of the receivables.”

Paragraph (1)

Chapeau

212. The Working Group was agreed that the chapeau of
paragraph (1) created uncertainty and should be replaced
by a cross-reference to draft articles 23 and 24.
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Subparagraphs (a) and (b)

213. In order to address both the transfer of title in the
receivables and the creation of security rights in receiva-
bles, it was agreed that reference should be made in
subparagraphs (a) and (b) to “the transfer of rights in re-
ceivables” rather than to the “transfer of receivables”.
Subject to that change, the Working Group approved the
substance of subparagraphs (a) and (b).

Paragraph (2)

214. The Working Group approved the substance of
paragraph (2) unchanged.

Paragraph (3)

215. The Working Group recalled its decision to include
a definition of “proceeds” in draft article 5 and to address
the issue of the transfer of rights in proceeds in draft ar-
ticle 11 and the issue of priority in proceeds in draft arti-
cles 23 and 24. It also recalled its decision to consider the
contents of a definition of “proceeds” in the context of its
discussion of draft article 11 (see para. 190, above).

216. As to the definition of “proceeds”, language was
suggested along the following lines: “Proceeds includes
whatever is received upon the collection or disposition of
the receivables or of the proceeds.” With regard to the
issue of the transfer of rights in proceeds, it was suggested
that paragraph (3) should be replaced by wording along
the following lines: “An assignment of receivables also
assigns the assignor’s rights to their proceeds”. Alternative
proposals made included the following: “[All movable]
property received on collection, discharge or disposition is
assigned as part of the receivables”. With regard to prior-
ity in proceeds, it was suggested that it could be dealt with
in the same way as priority in receivables (which under
draft articles 23 and 24 was left to the law of the country
in which the assignor had its place of business). In addi-
tion, it was suggested that the issue of identification of
proceeds and traceability (in case the proceeds were com-
mingled with other similar assets, e.g. when money was
paid in a deposit account) could be left to the law of the
country in which the assignor had its place of business.

217. In order to emphasize the importance of covering
proceeds in the draft Convention, it was stated that, in
practice, an assignee rarely received cash upon collection
of the receivable. Debts were more frequently discharged
by credit transfers or by means of cheques, promissory
notes or other negotiable instruments delivered by the
debtor to the assignee. In addition, it was observed that, if
the debtor retained the possibility to discharge its debt by
delivering or returning goods directly to the assignor, the
rights in such goods should vest with the assignee by vir-
tue of the assignment. It was added that, in bulk assign-
ments of receivables, often a proportion of the receivables
was actually discharged through the delivery of goods, for
instance, because the debtor returned certain goods for
non-conformity with the original contract.

218. While it was agreed that the assignee should be
given effective rights to obtain whatever was received in

satisfaction of the receivable, differences were identified
as to legal concepts and methods in achieving the desirable
result. It was stated that in some legal systems the asset
referred to as “proceeds” was a separate asset subject to a
different legal regime and could not be brought under the
legal regime governing receivables. In those legal systems,
it was observed, the assignee would have a personal claim
to obtain the asset received by the assignor in payment of
the receivable (which could be, e.g. a claim based on the
principles of unjust enrichment) but not a property right in
that asset (i.e. the assignee had a right ad personam and
not in rem in that asset). In addition, it was said that, where
security over goods and other property were offered as a
collateral to the assignment, the assignee’s rights to such
assets were covered under draft article 14.

219. Moreover, it was pointed out, in some legal systems
a sum paid into an account of the assignor was deemed to
be a fungible asset which could not be separated as per-
taining to one particular receivable. It was explained that,
in those legal systems, the assignee lacked title in the pro-
ceeds; it only had a claim against the assignor, and would
not have the right to trace the proceeds. Accordingly, it
was suggested that a general provision along the following
lines should be considered: “If payment of the receivable
due under the underlying contract is received by the
assignor, the assignor [shall] [is bound to] return to the
assignee what it has received.” It was stated that, under
such an approach, conflicts of priority would be resolved
by the law applicable to the type of payment involved in
each case.

220. After deliberation, the Working Group requested
the Secretariat to formulate alternative provisions reflect-
ing the suggestions mentioned above for consideration by
the Working Group at its next session.

Article 12. Time of transfer of receivables

221. The text of draft article 12 as considered by the
Working Group was as follows:

“[Without prejudice to the rights of the insolvency
administrator and the assignor’s creditors:]

“(a) a receivable arising up to the time of the as-
signment is transferred at the time of the assignment;
and

“(b) a future receivable is deemed to be transferred
[at the time agreed upon between the assignor and the
assignee and, in the absence of such agreement,] at the
time of the assignment [or, in the case of a receivable
arising from an agreement other than the original con-
tract or from a court order, at the time when it [arises]
[becomes payable]].”

Opening words

222. It was observed that the opening words of draft
article 12 might undermine the rights of an assignee in
case a national insolvency law took a very restrictive
approach as to the rights of an assignee as against the
administrator in the insolvency of the assignor. In
response, it was noted that the approach of the Working
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Group, reflected in draft article 24(5) and (6), was that,
while the draft Convention could recognize the basic
effectiveness of an assignment, thus having a limited
effect on the rights of the insolvency administrator, it
could not unduly interfere with those rights of the insol-
vency administrator existing under national insolvency
law. After discussion, in line with its decision with regard
to the opening words of draft article 11(1), the Working
Group decided that the opening words of draft article 12
should be replaced by a cross-reference to draft article 24.

Subparagraph (a)

223. The Working Group approved the substance of
subparagraph (a) unchanged.

Subparagraph (b)

224. There was general support for the principle that a
future receivable should be deemed as having been trans-
ferred at the time of the contract of assignment. It was
observed that, in view of the risk that, after the conclusion
of the contract of assignment, the assignor might assign
the same receivables to another assignee or become insol-
vent, it was essential to set the time of the transfer of the
assigned receivables at the time of the conclusion of the
contract of assignment. It was stated that, in practice, the
assignee would acquire rights in future receivables only
when they arose, but in legal terms the time of transfer
would be deemed to be the time of the contract of assign-
ment.

225. However, it was pointed out that, in order to avoid
creating uncertainty as to the time of the transfer of the
assigned receivable, the time of the contract of assignment
should be specified. The suggestion was made that that
time should be the time mentioned in the assignment con-
tract or, if the assignment contract was not in writing, the
time determined on the basis of any other writing or other
means of evidence. As a matter of drafting, it was sug-
gested that the first set of bracketed language that ap-
peared in subparagraph (b) within square brackets should
be revised so as to ensure that the parties could not ma-
nipulate the transaction by setting as the time of transfer a
time earlier than the time of the conclusion of the assign-
ment contract.

226. Subject to the suggested changes, the Working
Group approved the substance of subparagraph (b). As for
the second set of bracketed language, the Working Group
decided that it should be retained within square brackets,
pending final determination by the Working Group of the
question whether tort receivables should be covered by the
draft Convention or not.

Article 13. Agreements limiting the assignor’s right to
assign

227. The text of draft article 13 as considered by the
Working Group was as follows:

“(1) A receivable is transferred to the assignee not-
withstanding any agreement between the assignor and
the debtor limiting in any way the assignor’s right to
assign its receivables.

“(2) Nothing in this article affects any obligation or
liability of the assignor to the debtor in respect of an
assignment made in breach of an agreement limiting in
any way the assignor’s right to assign its receivables,
but the assignee is not liable to the debtor for such a
breach.”

Paragraph (1)

228. There was general support in favour of the principle
embodied in paragraph (1). It was pointed out that a pro-
vision along the lines of paragraph (1) would result in an
enhanced access to lower-cost credit for small- and me-
dium-size enterprises on which often anti-assignment
clauses were imposed by large enterprises.

229. However, the concern was expressed that paragraph
(1) might override national law rules aimed at protecting
the debtor. In order to address that concern, the suggestion
was made that paragraph (1) should allow States to ex-
press a reservation as to the application of paragraph (1)
along the lines of article 6 of the Ottawa Convention. In
response, it was noted that paragraph (1) was the result of
a compromise between those legal systems that invalidated
the assignment and those legal systems that invalidated
anti-assignment clauses. In addition, it was noted that
the concerns expressed might be addressed by the debtor-
protection provisions contained in the draft Convention.
Moreover, it was noted that States considering the adop-
tion of the draft Convention would need to weigh the
potential inconvenience to the debtor as a result of the
assignment against the advantage of increased availability
of lower-cost credit. It was stated that another way of
dealing with the matter was to allow the debtor to dis-
charge its obligation by paying the assignor in case an
assignment was made in violation of an anti-assignment
clause. It was recalled that that suggestion had been briefly
discussed at the twenty-fifth session of the Working Group
(A/CN.9/432, paras. 125-126).

230. It was observed that, in addressing only contractual
prohibitions of assignment, paragraph (1) left some uncer-
tainty as to its effect on statutory prohibitions. In order to
address that problem, it was suggested that language along
the following lines should be included in paragraph (1):
“Nothing in this article affects any limitations to the
assignor’s right to assign its receivables that does not re-
sult from an agreement between the assignor and the
debtor”. It was observed that, for the suggested language
to provide the desirable degree of certainty, it would need
to be supplemented by a conflict-of-laws rule specifying
the law applicable to statutory prohibitions of assignment
(or legal assignability). It was pointed out that, while con-
tractual assignability would be subject to a single law (i.e.
the law governing the assigned receivable), legal assign-
ability would be subject to different laws depending on the
country in which the debtor had its place of business. As
a result, in a bulk assignment involving receivables owed
by debtors located in different countries, the assignee
would have to look at the law of the country of each
debtor in order to determine whether there were any legal
limitations of the assignment. In view of the difficulty in
dealing with that issue, the Working Group confirmed its
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earlier decision not to deal with statutory prohibitions of
assignment (A/CN.9/434, para. 136) and approved the
substance of paragraph (1) unchanged.

Paragraph (2)

231. General support was expressed in favour of para-
graph (2). It was understood that paragraph (2) did not
create liability in cases where the law applicable to the
original contract gave no effect to anti-assignment clauses.
However, it was observed that, as a result of the approach
taken in paragraph (2) to preserve the validity of anti-
assignment clauses and the assignor’s potential liability for
their violation, parties which may be liable for concluding
an assignment in violation of an anti-assignment clause
would be less inclined to assign their receivables, thus
being deprived of access to lower-cost credit. After discus-
sion, the Working Group approved the substance of para-
graph (2) unchanged.

Article 14. Transfer of security rights

232. The text of draft article 14 as considered by the
Working Group was as follows:

“(1) Unless otherwise provided by law or by agree-
ment between the assignor and the assignee, any per-
sonal or property rights securing payment of the as-
signed receivables are transferred to the assignee with-
out a new act of transfer.

“(2) Without prejudice to the rights of parties in pos-
session of the goods, a right securing payment of the
assigned receivables is transferred to the assignee, not-
withstanding any agreement between the assignor and
the debtor, or the person granting the security right,
limiting in any way the assignor’s right to assign such
a security right.

“(3) Paragraph (1) of this article does not affect any
requirement under rules of law other than this Conven-
tion relating to the form or registration of the transfer of
any security rights.”

Paragraph (1)

233. The concern was expressed that the reference con-
tained in paragraph (1) to “law” might introduce uncer-
tainty. In order to address that concern, it was suggested
that reference should be made instead to the law of the
assignor’s place of business. That suggestion was objected
to on the grounds that the application of the assignor’s

place of business might not be appropriate in all cases. It
was stated that often the application of the law governing
the security right might be more appropriate (e.g. in case
of property security rights which should be governed by
the lex rei sitae).

234. In order to cover assignments in which the receiv-
able was discharged through the return of goods by the
debtor or their recovery by the assignor, it was suggested
that after the words “property rights” language along the
following lines should be included: “including the
assignor’s rights to any goods subject to the original con-
tract that may be returned by the debtor or recovered by
the assignor”. The Working Group requested the Secre-
tariat to include that suggestion at the appropriate place in
the text of the draft Convention for consideration at the
next session of the Working Group. After discussion, the
Working Group approved the substance of paragraph (1)
unchanged.

Paragraphs (2) and (3)

235. For lack of sufficient time, the Working Group de-
ferred its discussion of paragraphs (2) and (3) to its next
session.

Chapter IV. Future work

236. A number of issues were suggested for considera-
tion during the upcoming deliberations of the Working
Group. Those included: the question of the scope of the
draft Convention, including whether the assignment of tort
receivables, receivables arising from deposit accounts, re-
purchase agreements, the check-collection system and
swaps would be covered; the question whether proceeds of
receivables, as well as the assignor’s rights under the origi-
nal contract should be covered; the matter of a more spe-
cific definition of the place of business, which was impor-
tant for achieving certainty as regards the application of
the draft Convention and the rights of third parties; the
question of the form of assignment; the relationship be-
tween the draft Convention and national insolvency law;
the question whether the substantive law provisions of the
draft Convention needed to be supplemented by a set of
conflict-of-laws rules; and the question of the role and the
content of the optional part of the draft Convention.

237. It was noted that the next session of the Working
Group was scheduled to take place in New York from 2 to
13 March 1998.
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I. INTRODUCTION

1. At its twenty-seventh session, the Working Group on
International Contract Practices continued its work, under-
taken pursuant to a decision taken by the Commission at
its twenty-eighth session (Vienna, 2-26 May 1995), on the
preparation of a uniform law on assignment in receivables
financing.1 It was the fourth session devoted to the prepa-
ration of that uniform law, tentatively entitled the draft
Convention on Assignment in Receivables Financing.

2. The Commission’s decision to undertake work on as-
signment in receivables financing was taken in response to
suggestions made to it in particular at the UNCITRAL
Congress, “Uniform Commercial Law in the 21st Century”
(held in New York in conjunction with the twenty-fifth
session, 17-21 May 1992). A related suggestion made at
the Congress was for the Commission to resume its work
on security interests in general, which the Commission at
its thirteenth session (New York, 14-25 July 1980) had
decided to defer for a later stage.2

3. At its twenty-sixth to twenty-eighth sessions (1993 to
1995), the Commission discussed three reports prepared
by the Secretariat concerning certain legal problems in the
area of assignment of receivables (A/CN.9/378/Add.3, A/
CN.9/397 and A/CN.9/412). Having considered those re-
ports, the Commission concluded that it would be both
desirable and feasible to prepare a set of uniform rules, the
purpose of which would be to remove obstacles to receiva-
bles financing arising from the uncertainty existing in vari-
ous legal systems as to the validity of cross-border assign-
ments (in which the assignor, the assignee and the debtor
would not be in the same country) and as to the effects of
such assignments on the debtor and other third parties.3

4. At its twenty-fourth session (Vienna, 13-24 November
1995), the Working Group commenced its work by con-
sidering a number of preliminary draft uniform rules con-
tained in a report of the Secretary-General entitled “Dis-
cussion and preliminary draft of uniform rules” (A/CN.9/
412). At that session, the Working Group was urged to

1Official Records of the General Assembly, Fiftieth Session, Supple-
ment No. 17 (A/50/17), paras. 374-381.

2Ibid., Thirty-fifth Session, Supplement No. 17 (A/35/17), paras. 26-28
(UNCITRAL Yearbook, vol. XI:1980, part one, II, A).

3Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 297-
301; ibid., Forty-ninth Session, Supplement No. 17 (A/49/17), paras.
208-214; and ibid., Fiftieth Session, Supplement No. 17 (A/50/17), paras.
374-381.
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strive for a legal text aimed at increasing the availability of
lower cost credit (A/CN.9/420, para. 16).

5. At its twenty-fifth session (New York, 8-19 July
1996), the Working Group considered a note prepared by
the Secretariat, which contained provisions on a variety of
issues, including form and content of assignment, rights
and obligations of the assignor, the assignee, the debtor
and other third parties, subsequent assignments and con-
flict-of-laws issues (A/CN.9/WG.II/WP.87). At that ses-
sion, the Working Group decided to continue its work on
the assumption that the text being prepared would take the
form of a convention (A/CN.9/432, para. 28).

6. At its twenty-sixth session (Vienna, 11-22 November
1996), the deliberations of the Working Group were based
on newly revised articles of the draft Convention prepared
by the Secretariat (A/CN.9/WG.II/WP.89). At that session,
the Working Group had before it a note by the Secretariat
containing comments submitted by the Permanent Bureau
of the Hague Conference on International Private Law on
the conflict-of-laws provisions of the draft Convention (A/
CN.9/WG.II/WP.90). Having exhausted the time available
for deliberations at that session, the Working Group de-
cided that conflict-of-laws issues should be addressed at
the beginning of the current session on the basis of a re-
vised draft of the conflict-of-laws rules contained in docu-
ment A/CN.9/WG.II/WP.87 (A/CN.9/434, para. 262).

7. This note sets forth a revised version of the draft
Convention, reflecting the deliberations and decisions of
the Working Group thus far. In addition, it includes an
annex dealing with registration, which has been prepared
by the Secretariat pursuant to a request by the Working
Group (A/CN.9/432, para. 251). Additions and modifica-
tions to the text are indicated by underlining.

II. DRAFT CONVENTION ON ASSIGNMENT IN
RECEIVABLES FINANCING

References:

A/CN.9/434, para. 14 (Twenty-sixth session, 1996)

Remarks

1. In its present formulation, the title suggests that the
scope of the draft Convention is narrower than it actually
is (the term “receivables financing” does not appear in
draft article 1, it only appears in the title of and the pre-
amble to the draft Convention, as well as in draft articles
5(4) and 15(3); the terms “assignment” and “receivable”
have been defined broadly in draft articles 2 and 3; and the
list of exclusions in draft article 4 has been kept short).

2. Should the Working Group decide to cover only fi-
nancing transactions, the term “receivables financing” in
the title should be retained, and the terms “assignment”
and “receivable” should be defined in a narrower way (for
a discussion on scope, see remarks to draft article 1).

Preamble

The Contracting States,

Considering that international trade cooperation on the
basis of equality and mutual benefit is an important ele-
ment in the promotion of friendly relations among States,

Being of the opinion that the adoption of uniform rules
governing assignments in receivables financing would fa-
cilitate the development of international trade and would
promote the availability of credit at more affordable rates,

Have agreed as follows:

References:

A/CN.9/434, paras. 15-16 (Twenty-sixth session, 1996)

Chapter I. Scope of application

Article 1 [1(1)].4 Scope of application

(1) This Convention applies to assignments of inter-
national receivables and to international assignments of
receivables as defined in this chapter:

(a) if, [at the time of the assignment,] the assignor
and the assignee have their places of business in a
Contracting State; or

(b) if the rules of private international law lead to
the application of the law of a Contracting State.

[(2) The provisions of articles 26 to 28 apply [to as-
signments of international receivables and to interna-
tional assignments of receivables as defined in this
chapter] independently of paragraph (1) of this article.]

References:

A/CN.9/434, paras. 17-25 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 14-18 and 29-32 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, paras. 19-25 and 30-31 (Twenty-fourth
session, 1995)

Remarks

I. Substantive scope of application

1. The Working Group’s approach thus far has been that,
while the focus of the draft Convention should be on
assignments made in order to secure financing and other
related services, other types of assignment might be
covered as well (A/CN.9/432, para. 66 and A/CN.9/434,
para. 43). The Working Group may wish to review that
approach. An attempt to cover assignments beyond re-
ceivables financing could be seen as an objectionable
wholesale reform of all assignment law and compromise
the acceptability of the draft Convention to States. In ad-
dition, such an approach would require the preparation of
specific rules to address the needs of particular practices
(e.g. a registration approach would not be suitable for as-
signments of tort receivables, deposit accounts or insur-

4The numbers in square brackets refer to the articles of the previous
version of the draft Convention (A/CN.9/WG.II/WP.89).
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ance policies; a different rule on no-assignment clauses
might be required in refinancing transactions; further ex-
amples are given below).

Tort receivables

2. In order to reflect a tentative decision made by the
Working Group at its previous session to cover tort re-
ceivables (A/CN.9/434, paras. 74 and 81), the text of the
draft Convention refers in several places to “the agreement
or the court order” confirming a tort receivable (this limi-
tation is due to the fact that, in the absence of such a
confirmation, a tort receivable arising from an illegal act is
of no value for financing purposes). In a number of arti-
cles, a specific rule is introduced with regard to tort re-
ceivables (e.g. draft article 5(2) dealing with the time at
which a receivable might be deemed to arise, draft article
12(b) dealing with the time of transfer of future receiva-
bles, draft article 12(1)(c) limiting the representations of
the assignor as to the absence of any defences on the part
of the debtor to the assignment of contractual receivables).
As to the modification of the original receivable, draft
article 21 would need to be revised in order to cover it (see
remark 3 to draft article 21).

3. In addition, a specific rule would need to be devised
in order to address the problem of conflicting rights in tort
receivables. Insurers having paid a claim and looking for
reimbursement through their insured’s tort receivable may
be prejudiced, if other financiers could obtain priority by
way of registration. In addition, a provision giving priority
to the first assignee to register, if applied to tort receiva-
bles, might impair settlement in which all parties involved
in a tort are supposed to participate (this is particularly so
if the registration would operate to establish a priority
right even with regard to a future tort receivable).

Insurance policies

4. Statutes providing for a registration system usually
exclude the assignment of receivables arising under insur-
ance policies, leaving priority disputes to other law. Such
an approach is considered to be desirable, since insurers
maintain records of title and claims to policies and, there-
fore, there is no need for another registry of these interests.
However, insurance money payable as compensation for
collateral damaged or destroyed (which would include
insurance proceeds) are covered by those statutes as pro-
ceeds of collateral. Whether the insurer, having paid the
person with a right in the proceeds, acquires the rights of
the insured against the tortfeasor by subrogation is left to
other law. Should the Working Group decide to adopt a
registration system in dealing with conflicting claims, it
may wish to reconsider its decision to cover the assign-
ment of insurance premiums or to develop a different pri-
ority rule for such assignments.

5. As to life insurance policies, it might be argued that if
the assignment by the policy owner were to be further
facilitated, the main purpose of such policies, i.e. to pro-
vide the beneficiaries a substitute for support, might be
frustrated. In addition, insurance policies could be inad-
vertently assigned in case of an assignment of all present
and future receivables of the policy owner (“omnibus
clause”). As to term insurance, it may be argued that there

is no real advantage in facilitating their assignment. The
policy would have no present value for the assignee. In
addition, facilitating such assignments may expose the
assignor to abuse (e.g. if the policy owner-assignor is
unable to buy additional insurance at an affordable price
due to advancing age or illness or injury, the assignee may
try to induce the assignor to provide security out of other
assets, perhaps at great cost to the assignor, its unsecured
creditors and dependants).

Deposit accounts

6. Covering the assignments of deposit accounts might
lead to undesirable results for the banking sector. For ex-
ample, the depositary institution, which is the debtor in the
context of a deposit account, may not wish to have to pay
to anyone else other than the depositor. In addition, sepa-
rate provisions would need to be developed with regard to
a number of matters, e.g. discharge of the debtor, defences
and set-offs, the right of the depositary institution to dis-
pose of the funds in the account and conflicts of priority
(between assignees of the deposit account and between the
depositary institution and the assignee).

Conclusion

7. In view of the above, it may be more realistic in terms
of what can be achieved within a reasonable period of time
to focus on the main receivables financing transactions
(e.g. those involving receivables arising from the provision
of goods and services, including financing-related serv-
ices). If the draft Convention becomes so successful that it
would be desirable to cover additional types of receiva-
bles, this could be done in the context of a revision of the
draft Convention that would include the preparation of
additional provisions addressing particular needs of certain
practices.

II. Territorial scope of application

8. The Working Group may wish to review its decision
that both the assignor and the assignee need to have their
places of business in a Contracting State (A/CN.9/434,
para. 23). At the previous session of the Working Group,
the concern was expressed that requiring the assignee to be
located in a Contracting State would both unnecessarily
limit and create uncertainty as to the scope of application
of the draft Convention (A/CN.9/434, paras. 123, 127, 134
and 192). A third disadvantage of the present formulation
of draft article 1(1)(a) is that an assignor, located in a
Contracting State the law of which does not allow the
assignment of future receivables, would not be able to
benefit from the draft Convention simply because the as-
signee is not located in a Contracting State.

9. As to the argument that the assignee should be in a
Contracting State since the draft Convention addresses the
relationship between the assignor and the assignee, it
might need to be considered in the light of the fact that the
only provisions dealing with that relationship (i.e. draft
articles 15 and 16) are non-mandatory provisions (with the
exception of draft article 15(1), which, however, is of no
consequence for the rights of the assignee as against the
assignor).
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10. Moreover, even with an expanded scope, to the ex-
tent that the draft Convention affects the rights of the
debtor, it cannot change the otherwise applicable law,
unless the debtor is located in a Contracting State (e.g.
only the type of notification prescribed by the law of the
State in which the debtor is located will trigger its obliga-
tion to pay the assignee instead of the assignor; see remark
1 to draft article 7).

III. Conflict of laws

11. Under paragraph (1)(b), the draft Convention would
be applicable if the law governing the assignment, or the
law governing the receivable (e.g. the contract from which
the receivable arises), or the law governing a particular
relationship (e.g. the law governing insolvency) is the law
of a Contracting State. The Working Group may wish to
consider requiring instead that both the original contract
and the contract of assignment are governed by the law of
a Contracting State (see article 2(1)(b) of the UNIDROIT
Convention on International Factoring, hereinafter referred
to as “the Factoring Convention”).

12. Paragraph (2) is modelled on article 1(3) of the
United Nations Convention on Independent Guarantees
and Stand-by Letters of Credita, hereinafter referred to as
“the United Nations Guarantee and Standby Convention”.
It is intended to extend the scope of application of the
conflict-of-laws rules of the draft Convention to cover
assignments, irrespective of whether they are connected
to a Contracting State or not. Such an approach may be
justified, should the Working Group decide to harmonize
the conflict-of-laws rules on assignment and not to formu-
late gap-filling rules (see remark 1 to draft article 26).

Article 2 [3(1) and (3)]. Assignment of receivables

(1) For the purposes of this Convention, “assignment”
means the transfer by agreement from one party
(“assignor”) to another party (“assignee”) of its right to
payment of a monetary sum (“receivable”) owed by an-
other party (“debtor”) in return for value, credit or re-
lated services given or promised by the assignee to the
assignor.

(2) “Assignment” includes the transfer of receivables by
way of security for indebtedness or other obligation, or by
any other way, including subrogation by agreement, nova-
tion or pledge of receivables.

References:

A/CN.9/434, paras. 62-70 and 72-77 (Twenty-sixth ses-
sion, 1996)
A/CN.9/432, paras. 40-49 and 53-69 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, paras. 33-43 and 53-69 (Twenty-fourth
session, 1995)

Remarks

1. Draft article 2, which is intended to function as a
scope provision, contains a brief, basic definition of “as-
signment”, “receivable”, “assignor”, “assignee” and

“debtor”. Under the modified definition of “assignment”,
the explicit exclusion of gratuitous assignments, automatic
assignments by operation of law and assignments of con-
tracts in draft article 4 is unnecessary. No reference is
made in paragraph (2) to absolute assignments, since such
assignments are intended to be covered by the definition of
assignment contained in paragraph (1), and paragraph (2)
merely states a rule of interpretation.

2. The Working Group may wish to consider whether the
definition of “assignment” is adequate so that the draft
Convention validates both the transfer and the agreement
to transfer (in some legal systems the invalidity of the
agreement may invalidate the transfer, while in other legal
systems the invalidity of the agreement may give rise to a
claim against the assignee based on the principle of unjust
enrichment).

Article 3 [1(2)]. Internationality

(1) A receivable is international if, at the time it
arises, the places of business of the assignor and the
debtor are in different States. An assignment is interna-
tional if, at the time it is made, the places of business
of the assignor and the assignee are in different States.

(2) For the purposes of this Convention:
(a) if a party has more than one place of business,

the place of business is that which has the closest rela-
tionship to the relevant contract [or other agreement or
court order giving rise to the assigned receivable];

(b) if a party does not have a place of business,
reference is to be made to its [registered office or]
habitual residence.

References:

A/CN.9/434, paras. 26-33 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 19-25 (Twenty-fifth session, 1996)
A/CN.9/420, paras. 26-29 (Twenty-fourth session,
1995)

Remarks

1. Under the definition of internationality contained in
paragraph (1) of draft article 3, the draft Convention will
apply to the following situations: the assignor is in country
A, the assignee is in country B and the debtor is in country
C (international assignment of international receivables);
the assignor and the assignee are in country A and the
debtor is in country B (domestic assignment of interna-
tional receivables); and the assignor and the debtor are in
country A and the assignee is in country B (international
assignment of domestic receivables).

2. The term “relevant contract” in paragraph (2) means
the assignment, in case of an internationality-test relating
to the assignment, and the original contract, in case of an
internationality-test relating to the receivable. The words
within square brackets are intended to address situations in
which tort receivables are involved.

3. In order to enhance certainty and predictability as to
the application of the draft Convention, the reference toaGeneral Assembly resolution 50/48, annex I, of 11 December 1995.
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the circumstances known to or contemplated by the par-
ties, as a criterion to be used in the “closest relationship”
test, has been deleted from paragraph (2) (such an ap-
proach is followed in article 1(4)(a) of the UNCITRAL
Model Law on International Commercial Arbitrationb). It
should be noted, however, that in case a contract is nego-
tiated by the branch office of a large corporation located in
country A, concluded by another branch office in country
B, while payments are made by yet another branch office
in country C, it may be difficult to determine which is the
place with the closest relationship to that contract.

4. The Working Group may wish to consider the follow-
ing additional questions: whether a receivable owed by sev-
eral debtors or to several assignors would be international,
even if only one debtor or only one assignor is located in a
country other than the country in which the other party to the
transaction is located; and whether an assignment, in which
several assignors or several assignees are involved, would
be international, even if only one assignor and one assignee
are located in different countries.

5. The reference to the “registered office” is intended
to cover legal entities registered in one place and doing
business in a number of other places (e.g. post-office
box companies). It was drawn from article 12(4) of the
draft UNCITRAL Model Legislative Provisions on Cross-
border Insolvency (annex to A/CN.9/435).

Article 4 [2]. Exclusions

This Convention does not apply to assignments made:

(a) for personal, family or household purposes;

(b) solely by endorsement or delivery of a negoti-
able instrument;

(c) as part of the sale, or change in the ownership
or the legal status, of a business out of which the as-
signed receivables arose.

References:

A/CN.9/434, paras. 42-61 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 17 and 62-66 (Twenty-fifth session,
1996)

Chapter II. General provisions

Article 5 [3 and 15(1)]. Definitions and rules of
interpretation

For the purposes of this Convention:

(1) “Original contract” means the contract between
the assignor and the debtor from which the assigned
receivable arises.

(2) A receivable is deemed to arise at the time when
the original contract is concluded [or, in the absence of
an original contract, at the time when it is confirmed in

an agreement between the creditor and the debtor or in
a court order].

(3) “Future receivable” means a receivable that might
arise after the conclusion of the assignment.

[(4) “Receivables financing” means any transaction in
which value, credit or related services are provided for
value in the form of receivables. “Receivables financ-
ing” includes, but is not limited to, factoring, forfaiting,
securitization, project financing and refinancing.]

(5) “Writing” means any form of communication that
[preserves a complete record of the information con-
tained therein] [is accessible so as to be usable for
subsequent reference] and provides authentication of its
source by generally accepted means or by a procedure
agreed upon by the sender and the addressee of the
communication.

(6) “Notification of the assignment” means a state-
ment informing the debtor that an assignment has taken
place.

(7) “Insolvency administrator” means a person or
body, including one appointed on an interim basis, au-
thorized to administer the reorganization or liquidation
of the assignor’s assets.

(8) “Priority” means the right of a party to receive
payment in preference to another party.

(9) Priority with regard to the receivables includes
priority with regard to cash received upon collection or
other disposition of the receivables, provided that the
cash may be identified as proceeds of the receivables.

References:

A/CN.9/434, paras. 70-72, 75-76, 78-85, 166-194 and
244 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 40-72 (Twenty-fifth session, 1996)
A/CN.9/420, para. 44 (Twenty-fourth session, 1995)

Remarks

1. In paragraph (5), alternative language, drawn from
article 6 of the Model Law on Electronic Commerce of the
United Nations Commission on International Trade Lawc,
has been added within square brackets for the considera-
tion of the Working Group. It is intended to ensure that
assignments made by way of electronic means of commu-
nication would be covered by the draft Convention. The
definitions set forth in paragraph (7) and in draft article 24
are drawn from article 2 of the draft UNCITRAL Model
Legislative Provisions on Cross-border Insolvency (annex
to A/CN.9/435).

2. Priority under the draft Convention means that a party
may satisfy its claim in preference to other claimants,
under the implicit conditions that there is a valid assign-
ment as between the assignor and the assignee and that the
assignee has extended credit to the assignor. In draft article
11, it is provided that an assignment is effective as of the
time it is made, but such effectiveness should not prejudice

bOfficial Records of the General Assembly, Fortieth Session, Supple-
ment No. 17 (A/40/17), annex I.

cOfficial Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), annex I; see also General Assembly resolution
51/162, annex, of 16 December 1996.
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the rights of several assignees of the same receivables, the
insolvency administrator and the assignor’s creditors.
Draft articles 23 and 24 specify further that, after the es-
tablishment of an appropriate registration system, the first
assignee to register has priority among several assignees
and that the assignee has priority over the insolvency ad-
ministrator and the assignor’s creditors if the assignment
and registration take place before the opening of the insol-
vency proceeding or attachment, unless a State adopting
the draft Convention declares that it will not be bound by
the registration provisions.

3. The exact meaning of priority depends on whether an
absolute assignment or an assignment by way of security
is involved, a matter not addressed in the draft Convention
but left to the parties and other applicable law. In case of
an absolute assignment, priority means that the assignee
obtains payment and does not need to account or return
to the assignor any remaining balance. As a result, other
assignees are left only with a remedy against the assignor.
In case of an assignment by way of security, the assignee
obtaining payment first has to turn over to the assignor,
or the assignee next in line of priority, any remaining
balance. Again, if there is nothing left after the assignee
with priority satisfies its claim, other assignees may
have recourse only against other assets of the assignor as
unsecured creditors.

4. In draft article 23, it is implied that several assign-
ments of the same receivables may be valid. The Working
Group may wish to express that idea explicitly, since in
some legal systems after the first assignment the assignor
has nothing more to assign (“nemo dat quod non habet”).
As a matter of drafting, the Working Group may wish to
refer, rather than to the effectiveness of an assignment and
priority, to the validity of an assignment as between the
parties thereto and its effectiveness as against the debtor
and other parties.

5. Paragraph (9) is intended to achieve that the party
with priority as to the receivables would have priority as
to their identifiable cash proceeds. It is supplemented by
draft article 11(3) providing that the assignee would have
a right to claim identifiable cash proceeds of receivables.
If the right in the receivables does not extend to their pro-
ceeds, it is of little value. On the other hand, some types
of proceeds (non-cash proceeds or cash proceeds that are
not identifiable) may be better left to other law, since they
raise complicated problems that might not lend themselves
to unification. The Working Group may wish to define
cash proceeds as “including money, checks, deposit ac-
counts and the like”.

Article 6. Party autonomy

(1) As between the assignor and the assignee, articles
[...] may be excluded or varied by agreement.

(2) As between the assignor and the debtor, articles
[...] may be excluded or varied by agreement.

[(3) Nothing in this Convention invalidates an assign-
ment which is valid under rules other than the provi-
sions of this Convention].

References:

A/CN.9/434, paras. 35-41 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 33-38 (Twenty-fifth session, 1996)

Remarks

1. Draft article 6 is based on the assumption that: the
assignor and the assignee should not be able to exclude or
vary the provisions dealing with the protection of the
debtor or the rights of third parties such as other assignees,
the insolvency administrator and the assignor’s creditors;
and that the assignor and the debtor should not be able to
exclude or vary the provisions dealing with the rights of
such third parties.

2. The Working Group may wish to address the question
whether the parties may exclude the relevant provisions of
the draft Convention only explicitly, or whether they may
do so implicitly as well, e.g. by choosing the law of a non-
Contracting State (a choice, which under draft article 6 in
its present formulation would not result in the exclusion of
the rules dealing with the rights of third parties). In addi-
tion, should the Working Group prefer to allow parties to
exclude the draft Convention as a whole, the question
might need to be addressed whether the draft Convention
may apply, under paragraph (1)(b), only if the parties had
not excluded its application explicitly (this approach is
followed in article 1(1)(b) of the Guarantee and Standby
Convention).

3. Paragraph (3) is intended to recognize the contractual
freedom of the parties to conclude an assignment and to
make explicit that one of the goals of the draft Convention
is to validate assignments that might be invalid under other
applicable law and not to invalidate assignments that are
otherwise valid (the conflict between a Convention and a
non-Convention assignee is addressed in draft article
23(4)).

Article 7 [4]. Debtor’s protection

(1) Except as otherwise provided in this Convention,
an assignment does not have any effect on the rights
and obligations of the debtor.

(2) Nothing in this Convention affects the debtor’s
right to pay in the currency and in the country specified
in the payment terms contained in the original contract
[or in any other agreement or court order giving rise to
the assigned receivable].

References:

A/CN.9/434, paras. 86-94 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 87-92 and 244 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, para. 101 (Twenty-fourth session, 1995)

Remarks

1. Paragraph (1) has been revised in view of the fact that
the draft Convention may effect a number of changes to
the legal status of the debtor, including: the validity of
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an assignment in breach of a no-assignment clause (draft
article 13); a change in the way the debtor may discharge
its obligation (draft article 18); the inability of the debtor
to raise against the assignee defences or rights of set-off
that it could raise against the assignor for breach of a
no-assignment clause (draft article 19(3)); the limitation
of the debtor’s right to modify the original contract after
notification (draft article 20(2)); the ability of the debtor to
agree not to raise certain defences (draft article 21); and
the inability of the debtor to recover from the assignee
payments made despite the fact that the assignor may have
failed to earn the assigned receivables by performance
(draft article 22). An additional change may be that, in
financing transactions with a floating interest, the assignee
acquires the right to set the new rate and the debtor may
be faced with an unexpected rate. In view of the above, the
Working Group may wish to reconsider the question
whether the debtor needs to be in a Contracting State for
the draft Convention to apply to the rights and obligations
of the debtor.

2. Paragraph (2) is intended to ensure that the debtor will
not be required to pay in a different country or currency
from the one that was initially envisaged. Such a provision
is necessary, since, under draft article 18(2), after notifica-
tion the debtor is discharged by paying in accordance with
the instructions set forth in the notification.

Article 8 [6]. Principles of interpretation

(1) In the interpretation of this Convention, regard is
to be had to its international character and to the need
to promote uniformity in its application and the observ-
ance of good faith in international trade.

(2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to
be settled in conformity with the general principles on
which it is based or, in the absence of such principles,
in conformity with the law applicable by virtue of the
rules of private international law.

References:

A/CN.9/434, paras. 100-101 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 76-81 (Twenty-fifth session, 1996)
A/CN.9/420, para. 190 (Twenty-fourth session, 1995)

Article 9 [5]. International obligations of the
Contracting State

Variant A: (1) [Subject to paragraph (2) of this
article,] this Convention does not prevail over any
international convention [or other multilateral or
bilateral agreement] which has been or may be entered
into by a Contracting State and which contains pro-
visions concerning the matters governed by this Con-
vention.

(2) If an international convention [or other inter-
national or bilateral agreement] contains a provision
similar to that contained in paragraph (1) of this arti-
cle, this Convention prevails.

Variant B: This Convention prevails over any inter-
national convention [or other multilateral or bilateral
agreement] which has been or may be entered into
by a Contracting State and which contains provisions
concerning the matters governed by this Convention,
unless a Contracting State makes a declaration under
article 29.

References:

A/CN.9/434, paras. 96-99 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 73-75 (Twenty-fifth session, 1996)
A/CN.9/420, para. 23 (Twenty-fourth session, 1995)

Remarks

Under variant A, the draft Convention doe not prevail,
except in case of a “negative conflict” between two
conventions, i.e. a situation in which two conventions
may give precedence to each other, as a result of which
it may not be clear which one applies. Under variant B,
the draft Convention prevails, unless a State makes a
declaration to the contrary listing the international agree-
ments to which it will give precedence (the question of
the effect of a determination made by a State in viola-
tion of its international obligations would need to be
addressed). The Working Group may wish to combine
variants A and B in a rule providing that the draft Conven-
tion would not prevail unless the requirements of variant A
or B were met.

Chapter III. Form and effect
of assignment

Article 10 [7]. Form of assignment

(1) An assignment [in a form other than in writing is
not effective, unless it is effected pursuant to a contract
between the assignor and the assignee which is in writ-
ing] [shall be evidenced by writing].

(2) [Unless otherwise agreed,] an assignment of one
or more future receivables is effective without a new
writing being required for each receivable when it
arises.

References:

A/CN.9/434, paras. 102-106 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 82-86 (Twenty-fifth session, 1996)
A/CN.9/420, paras. 75-79 (Twenty-fourth session,
1995)

Remarks

Under the first set of bracketed language in paragraph
(1), writing would be a condition of the validity of the
assignment. The underlined language is intended to ensure
that one writing is sufficient (which is important in view of
the fact that stamp duty would have to be paid). Under the
second set of bracketed language, writing is not a condi-
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tion of validity but serves evidentiary purposes (this may
include a list of receivables with the signature of the
assignor, or the financing contract document). Such an
approach would address the problem of post-default
fraudulent behaviour by the assignor disputing, in collu-
sion with one of several assignees, the assignor’s creditors
or the insolvency administrator, that an assignment has
taken place. In addition, it would be consistent with the
approach taken in draft article 6(3) that the draft Conven-
tion should not invalidate assignments that may be valid
under other applicable law.

Article 11 [9]. Effect of assignment

(1) [Without prejudice to the rights of several assign-
ees obtaining the same receivables from the same
assignor, the insolvency administrator and the
assignor’s creditors:]

(a) an assignment of receivables that are specified
individually is effective to transfer the receivables to
which it relates;

(b) an assignment of receivables that are not speci-
fied individually is effective to transfer receivables that
can be identified as receivables to which the assignment
relates, at the time agreed upon by the assignor and the
assignee and, in the absence of such agreement, at the
time when the receivables arise.

(2) An assignment may relate to existing or future,
one or more, receivables, and to parts of or undivided
interests in receivables.

(3) An assignment of receivables is effective to trans-
fer the rights to cash received upon collection or other
disposition of receivables, provided that the cash may
be identified as proceeds of the receivables.

References:

A/CN.9/434, paras. 66-67, 113, 126 (Twenty-sixth ses-
sion, 1996)
A/CN.9/432, paras. 101-108 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 45-56 (Twenty-fourth session,
1995)

Remarks

The opening words of paragraph (1) are intended
to ensure that, while the assignment is effective as of the
time it is made, the rights of several assignees of the same
receivables, the insolvency administrator and the
assignor’s creditors should not be prejudiced (in that
priority may be based on time of registration; see draft
articles 23 and 24).

Article 12 [8]. Time of transfer of receivables

[Without prejudice to the rights of the insolvency ad-
ministrator and the assignor’s creditors:]

(a) a receivable arising up to the time of the as-
signment is transferred at the time of the assignment;
and

(b) a future receivable is deemed to be transferred
[at the time agreed upon between the assignor and the

assignee and, in the absence of such agreement,] at the
time of the assignment [or, in the case of a receivable
arising from an agreement other than the original con-
tract or from a court order, at the time when it [arises]
[becomes payable]].

References:

A/CN.9/434, paras. 108 and 115-122 (Twenty-sixth
session, 1996)
A/CN.9/432, paras. 109-112 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 57-60 (Twenty-fourth session,
1995)

Remarks

1. Under draft article 12(a) in combination with draft
article 5(2), a receivable is transferred at the time of the
assignment, if the contract or other legal act from which it
might arise exists at the time of assignment. The opening
words may be retained if the Working Group wishes to
preserve the rights of an insolvency administrator or the
assignor’s creditors with regard to existing receivables that
have not been fully earned by performance at the time of
the opening of the insolvency proceeding or attachment
(draft article 12(a)) or with regard to receivables that have
not arisen at that time (draft article 12(b)). Draft article
12(b) reflects a decision taken by the Working Group at its
previous session (A/CN.9/434, para. 121). By establishing
the rule that a receivable may be transferred even before it
comes into existence, draft article 12(b) is aimed at estab-
lishing certainty as to the rights of the assignee and at
facilitating the use by the assignor of its future receivables
for financing purposes.

2. In order to enhance certainty and uniformity, the
Working Group may wish to specify the exact time of
assignment (the time of assignment is referred to in draft
articles 15(1)(c) and 23-24). On the assumption that the
Working Group decides that the assignment must be in
writing, one approach might be to provide that the time of
assignment is the time referred to in the assignment docu-
ment. However, such an approach might create the risk of
fraudulent behaviour of the assignor in collusion with the
assignee (or one of the assignees) at the detriment of the
insolvency administrator or the assignor’s creditors (or
other assignees).

Article 13 [10]. Agreements limiting the assignor’s
right to assign

(1) A receivable is transferred to the assignee not-
withstanding any agreement between the assignor and
the debtor limiting in any way the assignor’s right to
assign its receivables.

(2) Nothing in this article affects any obligation or
liability of the assignor to the debtor in respect of
an assignment made in breach of an agreement limiting
in any way the assignor’s right to assign its receivables,
but the assignee is not liable to the debtor for such a
breach.
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References:

A/CN.9/434, paras. 128-133 and 135-136 (Twenty-
sixth session, 1996)
A/CN.9/432, paras. 113-126 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 61-68 (Twenty-fourth session,
1995)

Remarks

1. The Working Group may wish to consider whether: the
borrower in a syndicated bank loan may preclude the lend-
ers from assigning the loan to a competitor of the borrower
(which would not be a true assignment but a part of a take-
over scheme); the assignor may preclude the assignee from
assigning the receivables further (a no-assignment clause in
the assignment); the assignee may preclude a subsequent
assignee from assigning the receivables further (a no-
assignment clause in a refinancing contract).

2. In addition, the Working Group may wish to consider
whether a different approach is warranted in case the
debtor is a State by providing, for example, that the as-
signment is effective for all purposes, but the State-debtor
may discharge its obligation by paying the assignor. In
such a case, if payment is made to the assignor, the as-
signee could still prevail over the assignor’s creditors and
the insolvency administrator with regard to the proceeds of
the receivables.

Article 14 [11]. Transfer of security rights

(1) Unless otherwise provided by law or by agree-
ment between the assignor and the assignee, any per-
sonal or property rights securing payment of the as-
signed receivables are transferred to the assignee with-
out a new act of transfer.

(2) Without prejudice to the rights of parties in pos-
session of the goods, a right securing payment of the
assigned receivables is transferred to the assignee,
notwithstanding any agreement between the assignor
and the debtor, or the person granting the security
right, limiting in any way the assignor’s right to assign
such a security right.

(3) Paragraph (1) of this article does not affect any
requirement under rules of law other than this Conven-
tion relating to the form or registration of the transfer
of any security rights.

References:

A/CN.9/434, paras. 138-147 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 127-130 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 69-74 (Twenty-fourth session,
1995)

Remarks

1. Paragraph (2) has been prepared by the Secretariat in
order to address concerns expressed at the previous session

of the Working Group (A/CN.9/434, paras. 143-145). It is
intended to reflect the decision of the Working Group that:
the transfer of security rights should be effective despite
agreements between the assignor and the debtor restricting
their transferability; and that the transfer of those security
rights should not prejudice the rights of the guarantor/is-
suer of an independent undertaking or a party who is in
possession of the goods (A/CN.9/434, para. 146).

2. Paragraph (2) does not refer to independent undertak-
ings, since the rule in paragraph (1) cannot apply to such
undertakings for the reason that they are not “security
rights” and are normally not transferred automatically.
Should the Working Group decide to extend the applica-
tion of the rule in paragraph (1) to independent guarantees
and stand-by letters of credit, a reference should be added
in paragraph (1), e.g. to “supporting rights”, while in para-
graph (2) it should be ensured that such a transfer of “sup-
porting rights” does not prejudice the rights of a guarantor/
issuer of an independent undertaking (that would need to
be defined, possibly along the lines of article 3 of the
United Nations Guarantee and Standby Convention).

Chapter IV. Rights, obligations
and defences

Section I. Assignor and assignee

Article 15 [12]. Rights and obligations of the assignor
and the assignee

(1) Subject to the provisions of this Convention, the
rights and obligations of the assignor and the assignee
arising from their agreement are determined by the
terms and conditions set forth in that agreement, includ-
ing any rules or general conditions referred to therein.

(2) The assignor and the assignee are bound by any
usage to which they have agreed and, unless otherwise
agreed, by any practices which they have established
between themselves.

(3) In an international assignment, the assignor and
the assignee are considered, unless otherwise agreed, to
have impliedly made applicable to the assignment a
usage of which they knew or ought to have known and
which in international trade is widely known to, and
regularly observed by, parties to the particular receiva-
bles financing practice.

References:

A/CN.9/434, paras. 148-151 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 131-144 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 73, 81 and 95 (Twenty-fourth ses-
sion, 1995)

Remarks

The Working Group may wish to merge paragraph (1)
into draft article 11(1) and to delete paragraphs (2) and



76 Yearbook of the United Nations Commission on International Trade Law, 1998, vol. XXIX

(3). Paragraph (2) may not be necessary, since parties
may, in any case, agree to be bound by usages or not to be
bound by practices established between themselves. Para-
graph (3) may introduce uncertainty since there does not
seem to be a distinct body of usages on receivables financ-
ing practices.

Article 16 [13]. Representations of the assignor

(1) Unless otherwise agreed between the assignor and
the assignee, the assignor represents that:

(a) notwithstanding an agreement between the
assignor and the assignee limiting in any way the
assignor’s rights to assign its receivables, the assignor
has, at the time of assignment, the right to assign the
receivable;

(b) the assignor has not [neither] previously
assigned [, nor will later assign,] the receivable to
another assignee; and

(c) the debtor does not have, at the time of assign-
ment, any defences or rights of set-offs arising from the
original contract or any other agreement with the
assignor, other than those specified in the assignment.

(2) Unless otherwise agreed between the assignor and
the assignee, the assignor does not represent that the
debtor has, or will have, the financial ability to pay.

References:

A/CN.9/434, paras. 152-161 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 145-158 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 80-88 (Twenty-fourth session,
1995)

Remarks

1. In the context of its discussion on paragraph (1)(b),
the Working Group may wish to consider the question
whether a representation of the assignor that it will not
assign the same receivables again should be retained in a
default rule such as draft article 16. Normally, such “nega-
tive pledge” types of representations are a matter of nego-
tiation and are undertaken only in the context of specific
transactions.

2. Paragraph (1)(c) is intended to limit the representation
as to the absence of defences of the debtor to situations
involving contractual receivables, since such a representa-
tion would not be appropriate in the case of non-contrac-
tual receivables. The Working Group may wish to con-
sider whether the representation as to the absence of
defences of the debtor should also refer to defences arising
after the time of the assignment.

Article 17 [14, 15]. Notification of the assignment

(1) The assignor and the assignee may agree as to
which of them is entitled to notify the debtor and re-
quest payment and as to whether payment shall be
made to the assignor or the assignee, or that no notifi-

cation of the assignment shall be given to the debtor. In
the absence of an agreement, both the assignor and the
assignee are entitled to notify the debtor and request
payment to the assignee.

(2) Notification of the assignment given to the debtor
in breach of an agreement under paragraph (1) is effec-
tive, but may make the assignee liable to the assignor
for breach of contract.

(3) Notification shall be in writing and shall reason-
ably identify the receivables and the person to whom or
for whose account or the address to which the debtor is
required to make payment.

(4) Notification of the assignment may relate to re-
ceivables arising after notification. [Such notification is
effective for a period of five years after the date it is
received by the debtor, unless:

(a) otherwise agreed between the assignee and the
debtor; or

(b) the notification is renewed in writing during
the period of its effectiveness [for a period of five years
unless otherwise agreed between the assignee and the
debtor.]

References:

A/CN.9/434, paras. 162-165 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 159-164 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 89-97 (Twenty-fourth session,
1995)

Remarks

With the exception of the bracketed language in para-
graph (4), draft article 17 is intended to reflect the agree-
ment already reached by the Working Group on the issues
addressed in this provision. The bracketed language in
paragraph (4) is intended to protect the assignor by limit-
ing the types of future receivables in respect of which
notification may be given. While financiers may wish to
obtain a right in all future receivables, they usually ad-
vance credit only on the basis of future receivables that
may arise within a limited period of time. On the other
hand, introducing such a time limit would place on the
assignee and the debtor the burden of having to keep track
of the time of effectiveness of notifications, and might
increase uncertainty and the cost of credit.

Section II. Debtor

Article 18 [16]. Debtor’s discharge by payment

(1) Until the debtor receives notification of the as-
signment, it is entitled to discharge its obligation by
paying the assignor.

(2) After the debtor receives notification of the as-
signment, subject to paragraph (5) of this article, it is
discharged only by paying in accordance with the pay-
ment instructions set forth in the notification.
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(3) In case the debtor receives notification of more
than one assignment of the same receivables made by
the same assignor, the debtor is discharged by paying in
accordance with the payment instructions set forth in
the first notification.

(4) [In case the debtor receives notification of the
assignment from the assignee,] the debtor is entitled to
request the assignee to furnish within a reasonable pe-
riod of time adequate proof that the assignment has
been made and, unless the assignee does so, the debtor
is discharged by paying the assignor. Adequate proof
includes, but is not limited to, [the writing evidencing
assignment or] any [other] writing emanating from the
assignor and indicating that the assignment has taken
place.

(5) This article does not affect any other ground on
which payment by the debtor to the party entitled to
payment or to a competent judicial [or non-judicial]
body, or to a public deposit fund discharges the debtor.

References:

A/CN.9/434, paras. 176-191 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 165-172 and 195-204 (Twenty-fifth
session, 1996)
A/CN.9/420, paras. 98-115 and 124-131 (Twenty-
fourth session, 1995)

Remarks

1. Draft article 18 is intended to set forth the ways in
which the debtor may discharge its obligation by payment.
It is not meant to establish an obligation of the debtor to
pay, which is left to the contract or other legal relationship
between the assignor and the debtor and the law governing
that relationship (see A/CN.9/432, paras. 173 and 181).
The rule is that up to notification the debtor may discharge
its obligation by paying the assignor (it may discharge by
paying the assignee, but, in such a case, the debtor exposes
itself to the risk of having to pay twice); after notification,
discharge is obtained by payment to the assignee or to the
person entitled to payment under paragraph (5).

2. Under paragraph (2), the debtor’s obligation to pay
the assignee or as instructed by the assignee is triggered by
the receipt of the notification by the debtor. The assignee
bears the burden of ensuring that the notification is re-
ceived by the debtor and, if something goes wrong (e.g.
the assignor undertakes to notify the debtor but fails to do
so), the risk of loss may be allocated by agreement be-
tween the assignor and the assignee.

Article 19 [17]. Defences and rights of set-off of the
debtor

(1) In a claim by the assignee against the debtor for
payment of the assigned receivables, the debtor may
raise against the assignee all defences arising from the
original contract [or from any other agreement or court
order giving rise to the assigned receivable] of which
the debtor could avail itself if such claim were made by
the assignor.

(2) The debtor may raise against the assignee any
right of set-off arising from contracts between the
assignor and the debtor other than the original contract
[or any agreement or court order other than that giving
rise to the assigned receivable], provided that they
were available to the debtor at the time notification of
the assignment was received by the debtor.

(3) Notwithstanding paragraphs (1) and (2), defences
and rights of set-off that the debtor could raise pursuant
to article 13 against the assignor for breach of agree-
ments limiting in any way the assignor’s right to assign
its receivables are not available to the debtor against the
assignee.

References:

A/CN.9/434, paras. 194-204 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 205-209 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 132-151 (Twenty-fourth session,
1995)

Remarks

The Working Group may wish to address the question
whether the debtor may raise against the assignee rights of
set-off, the basis for which was created before notification,
although they may have not been “available” to the debtor
at that time (e.g. a reciprocal and similar claim which
becomes payable only after notification).

Article 20 [19]. Agreement not to raise defences and
rights of set-off

(1) Without prejudice to [the law governing con-
sumer-protection] [public policy requirements] in the
State in which the debtor has its place of business, the
debtor may agree with the assignor in writing not to
raise against the assignee the defences and rights of set-
off that it could raise pursuant to article 19.

(2) The following defences may not be waived:
(a) defences arising from fraudulent acts on the

part of the assignee or the assignor;

(b) defences based on the debtor’s incapacity to
incur liability; and

(c) the defence that the debtor has not signed the
original contract [or other agreement giving rise to the
assigned receivable], that the signature of the debtor
has been forged, that the original contract [or other
agreement giving rise to the assigned receivable] has
been materially altered after the debtor signed it, that
the agent who signed the original contract [or other
agreement giving rise to the assigned receivable] for
the debtor lacked authority to sign or exceeded such
authority, or the signatory signed in a capacity other
than as a representative of the debtor.
(3) An agreement between the assignor and the
debtor not to raise any or certain defences and rights of
set-off precludes the debtor from raising against the
assignee those defences and rights of set-off.
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(4) Such an agreement may only be modified by writ-
ten agreement. [Subject to article 21, such a modifica-
tion is effective as against the assignee.]

References:

A/CN.9/434, paras. 205-212 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 218-238 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 136-144 (Twenty-fourth session,
1995)

Remarks

The reference to the place of business of the debtor in
paragraph (1) should be understood in the light of draft
article 3(2)(b) (i.e. if the debtor does not have a place of
business, reference is to be made to its registered office or
its habitual residence). Paragraph (2) was drawn from ar-
ticle 30(1) of the United Nations Convention on Interna-
tional Bills of Exchange and International Promissory
Notesd (hereinafter referred to as “the United Nations Bills
and Notes Convention”; see A/CN.9/434, para. 211). The
words within square brackets in paragraph (2)(c) are in-
tended to cover agreements whereby disputes arising from
torts are settled. The second sentence of paragraph (4) is
aimed at protecting the assignee from a modification of an
agreement not to raise defences or rights of set-off, which
may be agreed upon between the assignor and the debtor
without the knowledge of the assignee. The Working
Group may wish to consider whether the modification of
such an agreement should be subject to the consent of the
assignee.

Article 21 [18]. Modification of the original contract

(1) An agreement concluded before notification of the
assignment between the assignor and the debtor that
affects the assignee’s right to payment is effective as
against the assignee and the assignee acquires corre-
sponding rights.

(2) After notification of the assignment, an agreement
under paragraph (1) of this article is effective as
against the assignee and the assignee acquires corre-
sponding rights, [if it is made in good faith and in ac-
cordance with reasonable commercial standards or, in
case of a modification relating to a receivable fully
earned by performance, it is consented to by the as-
signee [if the modification is provided for in the assign-
ment or is later consented to by the assignee].

[(3) Paragraphs (1) and (2) of this article do not af-
fect any right of the assignee against the assignor for
breach of an agreement between the assignor and the
assignee that the assignor will not modify the original
contract without the assignee’s consent.]

References:

A/CN.9/434, paras. 198-204 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 210-217 (Twenty-fifth session,
1996)

Remarks

1. The purpose of draft article 21 is twofold, first to
protect the debtor by allowing the debtor to pay under the
modified contract, and second to protect the assignee from
such modifications and to ensure that the assignee acquires
rights under the modified contract. The draft article covers
contractual modifications (e.g. a modification of the time
of payment or the amount owed, or an agreement not to
raise defences; see also draft article 20(4)), but not modi-
fications by operation of law or resulting from a court
decision.

2. Under paragraph (2), a choice needs to be made. Ref-
erence to good faith may create some uncertainty, but
avoids putting on the parties the burden of having to ob-
tain the consent of the assignee to every little modification
of an unperformed contract, a procedure that might be
burdensome for the assignee as well.

3. The rule contained in paragraph (1) might well apply
to cases in which non-contractual receivables might be
modified by agreement. Paragraph (2), however, might not
be appropriate in case of non-contractual receivables. In
such cases, the consent of the assignee may be required if
the modification is in the form of an agreement between
the assignor and the debtor, but not if the modification
takes the form of a court order.

Article 22 [20]. Recovery of advances

Without prejudice to [the law governing consumer-
protection] [public policy requirements] in the country
in which the debtor has its place of business and the
debtor’s rights under article 19, failure of the assignor
to perform the original contract [or other agreement or
court order giving rise to the assigned receivable] does
not entitle the debtor to recover from the assignee a
sum paid by the debtor to the assignee.

References:

A/CN.9/434, paras. 213-215 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 239-244 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 145-148 (Twenty-fourth session,
1995)

Section III. Third parties

Remarks

Rule based on registration

1. The Working Group has failed so far to reach agree-
ment on a rule dealing with conflicts of priority. Draft

dOfficial Records of the General Assembly, Forty-second Session,
Supplement No. 17 (A/42/17), annex I; see also General Assembly res-
olution 43/165, annex, of 9 December 1988.
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articles 23 and 24, as well as draft articles 1 to 6 of the
annex to the draft Convention, constitute an effort to assist
the Working Group in resolving this difficult issue. They
are based on the assumption that a registration-based ap-
proach can provide more certainty and address more ad-
equately conflicts of priority than any other system based
on the time of the assignment or of notification of the
debtor (no system can provide full certainty; see remark 2
to draft article 6 of the annex).

Interim or alternative rule

2. However, the priority rules of the draft Convention
cannot be based on registration in the absence of an appro-
priate registration system. Therefore, an alternative regime
needs to be provided for the intervening period until the
establishment of an appropriate registration system, as
well as for the period thereafter for those countries that
may not wish to adopt a registration-based approach (ulti-
mately, achieving real uniformity would depend on how
successful the one or the other system proves to be in
practice). Such an interim or alternative regime may be
based on the time of the assignment, a conflict-of-laws
rule, or no uniform rule at all.

Time-of-assignment rule

3. A priority rule based on the time of the assignment
may work well in the context of local markets, in which
potential assignees have a way to know assignors suffi-
ciently well and, in addition, to acquire information about
the financing transactions that take place through means
other than, e.g. a public registry. However, in the context
of a global market such an approach would not provide
adequate protection to potential assignees, since they
would have no other alternative but to rely on representa-
tions of the assignor or any other means of obtaining in-
formation about domestic financing transactions. In addi-
tion, an interim rule based on the time of the assignment
would prevent the States that might be interested in a reg-
istration-based system from adopting the draft Convention
since, until the registration system becomes operational,
under a time-of-assignment rule, a prior foreign assignee
would prevail over a domestic assignee who has registered
under domestic rules.

4. However, the conflict between the assignee and the
insolvency administrator or the assignor’s creditors may
be resolved without reference to registration. If an assign-
ment is effective towards the assignor, it should be effec-
tive towards the insolvency administrator and the
assignor’s creditors. In addition, the element of reliance on
the receivables by potential lenders and the need to fore-
warn them does not exist in case of conflicts with the
insolvency administrator or the assignor’s creditors. The
situation may be different in the case of creditors relying
on the receivables when they take legal action against the
assignor, but even in that case the potential damage to
those creditors as a result of the lack of publicity would be
limited to the costs of the legal proceedings (the counter-
argument should not be overlooked, namely that insol-
vency laws may, in principle, be against “secret rights”
compromising the equal distribution of assets among
creditors).

Conflict-of-laws rule

5. A uniform conflict-of-laws rule may not provide the
desired uniformity with regard to the priority rights of as-
signees, since assignees, depending on the law applicable in
each case, would have to follow a different process in order
to obtain priority. In particular, a uniform conflict-of-laws
rule providing that priority conflicts are governed by the
law governing the receivable (e.g. the law governing the
contract from which the receivable arises) would not pro-
vide the desired degree of certainty (draft article 28(1)). In
order to determine the applicable law, the assignee would
have to examine the agreement between the assignor and
the debtor, and if there is no choice of law clause included
in that agreement, the assignee would have to determine,
e.g. which is the law with the closest relationship with the
contract from which the receivable arises. In addition, as a
result of such a rule, receivables arising from different
contracts and assigned in bulk by the same assignor to the
same assignee would be governed by different priority rules
which would not be acceptable in practice.

6. However, a uniform conflict-of-laws approach would
constitute an improvement of the present situation in that
the same law would be applicable if a priority dispute were
to be brought before the courts of any Contracting State.
In particular, a rule, based on the place of business of the
assignor or the place where insolvency proceedings are
opened, would provide sufficient certainty, since assignees
would normally be able to know which is that place at the
time of assignment (draft article 28(2) and (3)). It should
be noted that the Convention on the Law Applicable to
Contractual Obligationse, (Rome, 1980), hereinafter re-
ferred to as the “Rome Convention”, does not deal with
conflicts of priority (although the view has been expressed
that, under article 12(2) of the Rome Convention, the law
governing the receivable to which the assignment relates
governs some conflicts of priority).

7. After the establishment of an international registration
system, draft article 28 could function as a uniform con-
flict-of-laws rule. If the forum is in a Contracting State, the
substantive provisions of the draft Convention would ap-
ply, provided that the assignor and the assignee are located
in a Contracting State (draft article 1(1)(a)); otherwise,
they would apply if the law applicable under draft article
28 is the law of a Contracting State (draft article 1(1)(b)).
If the forum is in a non-Contracting State, the substantive
provisions of the draft Convention would apply, provided
that the conflict-of-laws provisions of the forum (not those
of the draft Convention, which the forum does not have to
apply since it is in a non-Contracting State) lead to the law
of a Contracting State.

No interim or alternative rule

8. A regime based on registration without a substantive
or conflict-of-laws rule, as an interim or alternative rule,
would fail to provide the desired certainty and predictabil-
ity with regard to the rights of assignees under the draft
Convention. In addition, it would prevent States that might
not wish to follow a registration-based approach from
adopting the draft Convention.

eUnited Nations, Treaty Series, vol. 1605, No. 28023.
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Notification of the assignment

9. The regime contemplated in the draft Convention sets
aside notification of the debtor as a way to determine pri-
ority. A priority system based on notification of the debtor
could not work in international receivables financing,
since, in order to find out whether earlier assignments have
been made, assignees would have to contact and rely on
information provided by debtors, which, if provided at all,
may not be accurate or complete. In bulk assignments in-
volving, e.g. hundreds of debtors in several countries, even
if such a procedure were reliable, it would be time-con-
suming and costly; and if future receivables were in-
volved, such a procedure would not be feasible, since the
identity of the debtors would not be known at the time of
assignment. In addition, an approach based on notification
could not work in non-notification financing transactions
(in which the assignment is a matter between the assignor
and the assignee and the debtor is not notified).

Article 23 [22]. Competing rights of several assignees

(1) Until the establishment of a registration system as
provided in article 1 of the annex to this Convention,
priority among several assignees of the same receiva-
bles from the same assignor [is determined on the basis
of the time of the assignment] [will be governed by the
law determined in accordance with paragraph (1) of
article 28].

(2) After the establishment of a registration system as
provided in article 1 of the annex to this Convention,
priority among several assignees of the same receiva-
bles from the same assignor will be governed by para-
graphs (3) and (4) of this article. However, if a State
makes a declaration under paragraph (1) of article 30,
priority will be [determined on the basis of the time of
the assignment] [governed by the law determined in
accordance with paragraph (1) of article 28].

(3) An assignee who has registered certain informa-
tion about the assignment under this Convention has
priority over another assignee of the same receivables
from the same assignor who has registered later or not
registered at all. If neither assignee registers, priority is
determined on the basis of the time of the assignment.

(4) An assignee asserting priority under the provi-
sions of this Convention has priority over an assignee
asserting priority based on grounds other than the pro-
visions of this Convention. However, if the State the law
of which is applicable under paragraph (1) of article
28 has made a declaration under paragraph (2) of
article 30, priority will be determined on the basis of
the time of the assignment.

(5) Notwithstanding the preceding paragraphs of this
article, conflicts of priority may be settled by agreement
between competing assignees.

References:

A/CN.9/434, paras. 238-254 (Twenty-sixth session,
1996)
A/CN.9/432, para. 247-252 (Twenty-fifth session,
1996)

Remarks

1. Draft article 23 deals with conflicts between several
assignees of the same receivables from the same assignor
(double financing). It is based on the assumption that an
assignment made subsequent to the first assignment may
be valid, a matter that the Working Group may wish to
clarify further.

2. Paragraph (1) is intended to set forth a rule that would
apply before the establishment of a registration system for
the registration of assignments under the draft Convention.
Even after the establishment of such a registration system,
the system envisaged in paragraph (1) would apply in case
a State declares that it will not be bound by the registration
provisions of the draft Convention (see draft article 23(2)
and 30(1)). Under the first set of bracketed language, the
basis for resolving priority conflicts among several assign-
ees of the same receivables from the same assignor would
be the time of assignment, while, under the second set of
bracketed language, such conflicts would be governed by
the law applicable under draft article 28(1) (should that
approach be preferred by the Working Group, paragraph
(1) may be merged with the conflict-of-laws rule dealing
with conflicts of priority, i.e. draft article 28). Paragraph
(2) is aimed at introducing paragraphs (3) and (4), i.e. the
priority regime that would prevail after the establishment
of a registration system, unless a State makes a declaration
under draft article 30(1). Under paragraph (3), priority
conflicts would be resolved on the basis of registration
and, in the absence of registration, on the basis of the time
of the assignment.

3. Paragraph (4) deals with priority conflicts between a
domestic and a foreign assignee of domestic receivables
(such conflicts would be covered if both the domestic and
the foreign assignee are located in a Contracting State; see
draft article 1(1)(a)). Such conflicts could arise if the pri-
ority rules of the draft Convention are not identical with
those applicable to domestic assignments of domestic re-
ceivables. They could also arise if the priority rules of the
draft Convention and those of other applicable law require
different types of registration (e.g. one requires interna-
tional and the other requires local registration, although, in
such a case, the problem may be addressed by requiring
that data registered locally should be transmitted to the
international registry; see introductory remark 8 to the
registration provisions and remark 5 to draft article 3 of
the annex).

4. Granting priority to a Convention assignee over a
non-Convention assignee would result in maximum cer-
tainty with regard to the rights of Convention-assignees,
but could be objectionable to States, since the priority rule
of the draft Convention would displace the non-Conven-
tion priority rule (this would be the result of the first set of
bracketed language in paragraph (1)). The second sentence
of paragraph (4) allows Contracting States to “opt out” of
the rule contained in the first sentence of paragraph (4).
The same result may be achieved through paragraph (2)
allowing a State to opt out of the registration provisions of
the draft Convention as a whole. Another way to approach
this matter might be to leave it to the parties of a domestic
assignment of domestic receivables to opt into the priority
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rule of the draft Convention, e.g. by registering at the in-
ternational registry.

5. Paragraph (5) is intended to preserve party autonomy
in the settlement of priority disputes by allowing compet-
ing claimants to settle such disputes by agreement. Such
an approach may enhance the chances of the assignor to
obtain new financing on the basis of its receivables.

6. The Working Group may wish to address the conflict
that might arise between an assignee and a person who
extends to the assignor credit secured by a security interest
in all the assignor’s inventory (or a seller of goods retain-
ing title until full payment of their price). Such a conflict
may often arise since the right of the inventory financier
may extend to the receivables generated from the sale of
the inventory. If priority is given to the inventory finan-
cier, assignors whose receivables are created by the sale of
inventory will not be able to obtain credit on the basis of
those receivables (that would be the result of the first set
of bracketed language in paragraph (1)). On the other
hand, if priority is given to the first to register, an inven-
tory financier would have to register at the international
registry, although the draft Convention would not cover
rights in inventory. Such an approach would present the
advantage of providing certainty as to the rights of third
parties, but also the disadvantage that it would supplant
otherwise applicable law. The Working Group may wish
to address the conflict that might arise between an as-
signee and an inventory financier in the same way as a
conflict between a domestic and a foreign assignee of
domestic receivables.

Article 24 [21, 23 and 24]. Competing rights of
assignee and insolvency
administrator or creditors
of the assignor

(1) Until the establishment of a registration system as
provided in article 1 of the annex to this Convention,
priority between an assignee and the insolvency admin-
istrator or the assignor’s creditors will be governed by
[paragraph (3) of this article] [the law determined in
accordance with paragraphs (2) and (3) of article 28].

(2) After the establishment of a registration system as
provided in article 1 of the annex to this Convention,
conflicts of priority referred to in paragraph (1) of this
article will be governed by paragraph (4) of this arti-
cle. However, if a State makes a declaration under
paragraph (1) of article 30, priority will be governed
by [paragraph (3) of this article] [the law determined
in accordance with paragraphs (2) and (3) of article
28].

[(3) An assignee has priority over an insolvency ad-
ministrator and creditors of the assignor, including
creditors attaching the assigned receivables, if:

(a) the receivables [were assigned] [arose] [were
earned by performance] before the opening of the insol-
vency proceeding or attachment; or

(b) the assignee has priority on grounds other than
the provisions of this Convention].

(4) An assignee has priority over an insolvency ad-
ministrator and creditors of the assignor, including
creditors attaching the assigned receivables, if:

(a) the receivables [were assigned] [arose] [were
earned by performance], and information about the as-
signment was registered under this Convention, before
the opening of the insolvency proceeding or attach-
ment; or

(b) the assignee has priority on grounds other than
the provisions of this Convention.

(5) Except as provided in this article, this Convention
does not affect the rights of the insolvency administra-
tor or the rights of the assignor’s creditors.

[(6) This Convention does not affect:
(a) any right of creditors of the assignor to avoid or

otherwise render ineffective, or to initiate an action to
avoid or otherwise render ineffective, an assignment as
a fraudulent or preferential transfer;

(b) any right of the administrator in the insolvency
of the assignor,

(i) to avoid or otherwise render ineffective, or
to initiate an action to avoid or otherwise
render ineffective, an assignment as a
fraudulent or preferential transfer,

(ii) to avoid or otherwise render ineffective, or
to initiate an action to avoid or otherwise
render ineffective, an assignment of re-
ceivables that have not arisen at the time of
the opening of the insolvency proceeding,

(iii) to encumber the assigned receivables with
the expenses of the insolvency administrator
in performing the original contract, or

(iv) to encumber the assigned receivables with
the expenses of the insolvency administrator
in maintaining, preserving or enforcing the
receivables at the request and for the ben-
efit of the assignee;

(c) in case the assigned receivables constitute secu-
rity for indebtedness or other obligations,] any insol-
vency rules or procedures generally governing the in-
solvency of the assignor:

(i) permitting the insolvency administrator to
encumber the assigned receivables with
privileged claims for taxes, wages and simi-
lar privileges, provided that the assignee is
treated fairly and equitably with other
creditors whose receivables may be so en-
cumbered,

(ii) providing for a stay of the right of indi-
vidual assignees or creditors of the assignor
to collect the receivables during the insol-
vency proceeding;

(iii) permitting substitution of the assigned re-
ceivables for new receivables of at least
equal value,

(iv) providing for the right of the insolvency
administrator to borrow using the assigned
receivables as security to the extent that
their value exceeds the obligations secured,
or

(v) other rules and procedures of similar effect
and of general application in the insolvency
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of the assignor [specifically described by a
Contracting State in a declaration made at
the time of signature, ratification, accept-
ance, approval of or accession to this Con-
vention.]

(7) An assignee asserting rights under this article has
no fewer rights than an assignee asserting rights under
other law.]

[(8) For the purposes of this article:
(a) “insolvency proceeding” means a collective ju-

dicial or administrative proceeding, including an in-
terim proceeding, in which the assets and affairs of the
assignor are subject to control or supervision by a
court for the purpose of reorganization or liquidation;

(b) “opening of an insolvency proceeding” is
deemed to have taken place when the order opening the
proceeding becomes effective, whether or not [final]
[subject to appeal]; and

(c) “attachment” is deemed to have taken place
when the order attaching the assigned receivables be-
comes effective, whether or not [final] [subject to ap-
peal].]

References:

A/CN.9/434, paras. 255-258 and 216-237 (Twenty-
sixth session, 1996)
A/CN.9/432, paras. 253-258 and 260 (Twenty-fifth ses-
sion, 1996)

Remarks

1. Same as in draft article 23, paragraphs (1) and (2) of
draft article 24 set forth a priority regime based on a dis-
tinction between the time before and the time after the
establishment of a registration system under the draft Con-
vention. In paragraph (1), a choice has to be made between
a substantive rule based on the time of assignment and a
conflict-of-laws rule.

2. In paragraph (3) or (4), whichever is preferred, a de-
cision needs to be made as to whether the time of assign-
ment or the time when the receivables arise or are fully
earned by performance needs to be before the opening of
the insolvency proceedings or attachment. An approach
based on the time of assignment would result in receiva-
bles that may not have arisen or not been fully earned by
performance before the opening of the insolvency pro-
ceedings or before attachment being taken away for the
estate of the assignor, a result that might be considered as
an undue interference with national law. The assignment
of future receivables or not fully earned receivables is
ineffective towards the insolvency administrator and the
assignor’s creditors in many legal systems since it is con-
sidered as being a disposition after the opening of the in-
solvency proceeding or after attachment.

3. Paragraph (5) is based on the assumption that, once the
validity of an assignment has been established by the draft
Convention, nothing inhibits the insolvency administrator
or the assignor’s creditors to challenge the assignment on
any grounds other than its basic validity. Under paragraph
(6), which appears within square brackets for the considera-

tion of the Working Group, certain matters are generally left
to national insolvency law (e.g. the rights of the insolvency
administrator with regard to post-insolvency future and
unearned receivables, and its rights to assign or encumber
the assigned receivables in certain circumstances); other
matters would be left to national insolvency law only under
certain conditions (e.g. if “equal value” is given to the
assignee, or if a security assignment is involved). By listing
the rights of an insolvency administrator that are not af-
fected by the draft Convention, paragraph (6) may enhance
certainty and predictability to the extent that an assignment
may not be challenged on grounds other than those listed.
On the other hand, to the extent that the list may not be
exhaustive, such an approach may result in excluding rights
of insolvency administrators currently existing under na-
tional insolvency law.

4. Paragraph (7) is intended to reflect the principle of
national treatment of a foreign assignee, a principle that
was broadly supported at the previous session of the
Working Group (A/CN.9.434, para. 234).

Chapter V. Subsequent assignments

Article 25 [25]. Subsequent assignments

(1) This Convention applies to international assign-
ments of receivables and to assignments of international
receivables by the initial or any other assignee to sub-
sequent assignees, even if the initial assignment is not
governed by this Convention.

[(2) A subsequent assignee has the rights afforded by
this Convention to an assignee and is subject to the
debtor’s defences and rights of set-off recognized by
this Convention.]

[(3) A receivable assigned by the assignee to a subse-
quent assignee is transferred notwithstanding any
agreement limiting in any way the assignor’s right to
assign its receivables. Nothing in this article affects any
obligation or liability for breach of such an agreement,
but the subsequent assignee is not liable for breach of
that agreement.]

(4) Notwithstanding that the invalidity of an assign-
ment renders all subsequent assignments invalid, the
debtor is entitled to discharge its obligation by paying
in accordance with the payment instructions set forth in
the first notification.

References:

A/CN.9/432, paras. 264-268 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 188-195 (Twenty-fourth session,
1996)

Chapter VI. Conflict of laws

Article 26. Law applicable to the rights and obligations
of the assignor and the assignee

(1) [With the exception of matters which are settled in
this Convention,] the [effectiveness] [validity] of an as-
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signment as between the assignor and the assignee and
the mutual rights and obligations of the assignor and
the assignee are governed by the law [expressly] cho-
sen by the assignor and the assignee.

(2) In the absence of a [valid] choice, the [effective-
ness] [validity] of an assignment as between the
assignor and the assignee and the mutual rights of the
assignor and the assignee are governed by the law of
[the country in which the assignor has its place of busi-
ness] [the country with which the [contract of] assign-
ment is most closely connected].

[(3) Unless the [contract of] assignment is clearly
more closely connected with another country, it is
deemed to be most closely connected with the country
where the party who is to effect the performance which
is characteristic of the [contract of] assignment has, at
the time of conclusion of the [contract of] assignment,
its place of business].

References:

A/CN.9/WG.II/WP.87, article 21
A/CN.9/WG.II/WP.90, paras. 4-7 and 15-18
A/CN.9/420, paras. 185-195 (Twenty-fourth session,
1995)

Remarks

1. The Working Group may wish to consider the ques-
tion of the scope of the conflict-of-laws rules (draft article
1(2)). If these rules are aimed at filling the gaps left in the
draft Convention, their scope of application should be lim-
ited to the scope of the draft Convention (and, in order to
avoid a renvoi sistiation, they should apply only in case
the forum is in a Contracting State and not by way of the
conflict-of-laws provisions of the forum). If, however, the
Working Group prefers to establish a uniform conflict-of-
laws regime with regard to assignment, as suggested by
the Permanent Bureau of the Hague Conference on Private
International Law (A/CN.9/WG.II/WP.90, paras. 4-7), the
scope of the conflict-of-laws provisions of the draft Con-
vention should be broader than the scope of the draft
Convention (articles 21 and 22 of the United Nations
Guarantee and Standby Convention constitute a prec-
edence for such an approach).

2. The expression “the mutual rights and obligations of
the assignor and the assignee”, drawn from the Rome Con-
vention, is intended to cover both the contractual and the
proprietary effects of the assignment as between the par-
ties thereto (the term “relationship between the assignor
and the assignee” may be too broad in that it could cover
the financing contract as a whole; while the term “assign-
ment” may be too narrow in that it would not cover the
issue of the validity of the assignment, or too broad in that
it could cover the effects of assignment towards the
debtor).

3. Paragraph (3) is intended to supplement one of the
options being offered in paragraph (2) (“the closest rela-
tionship” option, which is drawn from the Rome Conven-
tion).

Article 27. Law applicable to the rights and
obligations of the assignee and the debtor

[With the exception of matters which are settled in
this Convention,] the assignability of a receivable, the
right of the assignee to request payment, the debtor’s
obligation to pay as instructed in the notification of the
assignment, the discharge of the debtor and the debt-
or’s defences are governed by the law [governing the
receivable to which the assignment relates] [of the
country in which the debtor is located].

References:

A/CN.9/WG.II/WP.87, article 22
A/CN.9/WG.II/WP.90, paras. 19-20
A/CN.9/420, paras. 197-201 (Twenty-fourth session,
1995)

Remarks

Paragraph (1), following the approach of the Rome
Convention, lists the matters covered by draft article 27.
Such an approach may be justified, since: the general ref-
erence to “the rights and obligations” might create some
uncertainty; there is no contractual relationship between
the assignee and the debtor; and some issues that might be
covered by draft article 27 might not fall under the “rela-
tionship” between or the “rights and obligations” of the
assignee and the debtor, e.g. the assignability of a receiv-
able, or even priority among several assignees of the same
receivables. Such a list of rights and obligations could also
include the obligation of the assignee, if any, to notify the
debtor (the right of the assignee to notify the debtor might
be part of the assignor-assignee relationship).

Article 28. Law applicable to conflicts of priority

(1) The priority among several assignees obtaining
the same receivables from the same assignor is gov-
erned by the law [governing the receivable to which the
assignment relates] [of the country in which the
assignor has its place of business].

(2) The [priority between an assignee and] [the effec-
tiveness of an assignment as against] the insolvency
administrator is governed by the law [governing insol-
vency] [of the country in which the assignor has its
place of business].

(3) The [priority between an assignee and] [the effec-
tiveness of an assignment as against] the assignor’s
creditors is governed by the law of the country in which
the assignor has its place of business.

References:

A/CN.9/WG.II/WP.87, article 23
A/CN.9/WG.II/WP.90, paras. 21-22
A/CN.9/420, para. 154 (Twenty-fourth session, 1995)
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Chapter VII. Final clauses

Remarks

In view of the fact that the substantive provisions of the
draft Conventions refer to a number of declarations, the
Secretariat has prepared a tentative draft of certain final
clauses dealing with declaration-related issues. Pending
determination of the declarations in the substantive provi-
sions of the draft Convention, draft articles 29 to 31 are
aimed at raising the issues that should be addressed rather
than resolving them in any final way.

[...]

Article 29. Conflicts with international agreements

A State may declare, at [the time of signature, rati-
fication, acceptance, approval or accession] [any
time], that the Convention will not prevail over interna-
tional conventions [or other multilateral or bilateral
agreements] listed in the declaration, to which it has or
will enter and which contain provisions concerning the
matters governed by this Convention.

Article 30. Registration

(1) A State may declare, at [the time of signature,
ratification, acceptance, approval or accession] [any
time], that it will not be bound by the registration pro-
visions of this Convention.

(2) A State may declare, at [the time of signature,
ratification, acceptance, approval or accession] [any
time], that it will not be bound by paragraph (4) of
article 23.

Article 31. Effect of declaration

(1) Declarations made under article 29 at the time of
signature are subject to confirmation upon ratification,
acceptance or approval.

(2) Declarations and confirmations of declarations
are to be in writing and to be formally notified to the
depositary.

(3) A declaration takes effect simultaneously with the
entry into force of this Convention in respect of the
State concerned. However, a declaration of which the
depositary receives formal notification after such entry
into force takes effect on the first day of the month
following the expiration of six months after the date of
its receipt by the depositary.

(4) Any State which makes a declaration under arti-
cles 29 may withdraw it at any time by a formal noti-
fication in writing addressed to the depositary. Such
withdrawal takes effect on the first day of the month
following the expiration of six months after the date of
the receipt of the notification of the depositary.

Article 32. Reservations

No reservations are permitted except those expressly
authorized in this Convention.

Annex

Registration

Meaning and purpose

1. Registration under the draft Convention means the
non-mandatory entering into a database of certain informa-
tion about the assignment. The purpose of such registra-
tion is not to create or evidence property rights, but to
protect third parties by putting them on notice about as-
signments, that have been concluded or will be concluded,
and to provide a basis for settling conflicts of priority.

2. With regard to potential assignees, the effect of regis-
tration is that they are put on notice as to earlier or later
assignments. The notice gives only enough information for
the searcher to be forewarned and thereby enabled to make
such further inquiry and take such further action as it
deems appropriate under the circumstances. If no transac-
tion is registered, potential lenders may obtain priority by
registering (in such a case, however, an earlier assignee,
who has not registered, may not be able to obtain payment;
for a discussion of the concept of “priority”, see remarks
2-4 to draft article 5). If a transaction is registered, they
may request more information from their potential bor-
rower or from registered lenders, seek to negotiate with
registered lenders a subordination agreement (i.e. an
agreement settling priority conflicts), or avoid to provide
financing on the basis of the receivables in respect of
which an assignment has been registered.

Key features

3. Because of its limited function, and in marked con-
trast to classic registration, registration under the draft
Convention requires the placement on public record of a
very limited amount of data, i.e. identification of the
assignor and the assignee and a brief non-specific descrip-
tion of the receivables to be covered, which may be exist-
ing or future. This means that a single notice can cover a
large number of present or future receivables, arising from
one or several contracts, as well as a changing body of
receivables and a constantly changing amount of secured
debt often involved in modern financing (“revolving
credit”). In addition, such registration is inexpensive and
simple, requires no formalities (such as notarial involve-
ment) and requires no supervision by the registrar, who
performs the non-discretionary service of receiving, ar-
chiving and disclosing the data submitted for registration
for the appropriate fee.

4. Registration of the entire transaction cannot accom-
modate the needs of modern financing in that it does not
permit the registration of a transaction before the actual
transaction has taken place and in that it would require
multiple registration for successive transactions between
the same parties, which would serve no purpose, burden
the registry and entail additional cost. In addition, such
registration would raise difficult legal issues, such as au-
thentication.

5. Another key feature of registration under the draft
Convention is that the registration process, i.e. the submis-
sion of data by the registering party to the registry, the
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receipt of the data by the registry and the handling of the
data by the registry so that the data become available to
searchers, would need to be computerized.

6. With regard to the submission of data, two systems
could be envisaged, the submission in paper and the sub-
mission in electronic form. Submission of data in paper
form would require that the data be entered into the data
base manually by the registry staff, which would increase
the risk of error and the potential liability of the registry.
A system that provides for direct electronic data entry,
which is easily accommodated by existing telecommunica-
tion systems, would eliminate this problem. Either system
of data submission could accommodate electronic, remote
access, searching.

7. A purely electronic system (electronic data entry and
electronic searching) would maximize efficiency and mini-
mize human involvement, thereby permitting speed, avail-
ability at all hours, freedom from the risk of data entry
error on the part of the registrar (which reduces its poten-
tial liability) and reduction in cost of registration. Users
could enter data or conduct a search through a simple
desktop or even a laptop computer via secure, private
communications networks (“value added network” or
“VAN”). In order to be able to make the data entered into
the registry available to searchers, the registry needs to
have software to convert the data entered to the format
used by the registry and to archive and index the data.

8. A registration system could be based on an interna-
tional registry/data base that could be linked to existing
national registries. Countries that do not currently have
such a registry would not need to establish one; registra-
tion could take place directly at the international registry.
In countries that do have a registration system compatible
with that of the draft Convention, registration could take
place through the national registry. Such an approach
would require, however, effective coordination between
the several registration places, namely that all the data
registered locally would be transmitted promptly to the
international database.

Article 1. Establishment of a registry

At the request of not less than one third of the Contracting
States, the depositary shall convene a conference for
designating a registry or registries and enacting[, revis-
ing or amending] registration regulations for the regis-
tration of data about assignments under this Convention.

Remarks

1. In the absence of an international registration system,
draft article 1 of the annex provides for a mechanism to
trigger the application of the registration provisions of the
draft Convention, i.e. the appointment of an organization
to act as registry and the preparation of registration regu-
lations by Contracting States (i.e. States in respect of
which the draft Convention has entered into force).

2. While the basic principles applying to registration are
set out in the text of the draft Convention, the mechanics

of the registration process that may need to be amended
from time to time to fit changing needs and changing tech-
nologies are better dealt with in a separate body of rules,
the regulations. Under draft article 1 of the annex, the
initial set of regulations would need to be prepared by the
Contracting States appointing an organization to act as
registry. The Working Group may wish to consider
whether the authority to revise or amend the regulations
should stay with the Contracting States or be delegated to
the registry. Under the draft UNIDROIT Convention on
International Interests in Mobile Equipment (hereinafter
referred to as “the draft Convention on Mobile Equip-
ment”), the Governing Council of UNIDROIT is to deter-
mine the location of and manage the international registry
envisaged, as well as promulgate from time to time the
regulations necessary for the operation of the registry
(UNIDROIT, Study LXXII, Doc. 30, 1996, draft article
16(2)).

Article 2. Duties of the registry

(1) The registry receives data registered under this
Convention and the regulations and maintains an index
by the name of the assignor [and the registration
number] in order to be able to make the data available
to searchers upon request.

(2) Upon receipt of data, the registry shall assign a
registration number and issue and send to the assignor
and the assignee a verification statement in accordance
with the regulations.

(3) Upon receiving a search request, the registry shall
issue a search result in writing listing all data registered
with regard to the receivables of a particular person.

(4) Upon expiration of the period of effectiveness of a
registration, or receipt of a notice by the assignee or a
court order issued under article 5 of the annex to this
Convention, the registrar shall remove data registered
from the public records of the registry.

Remarks

1. Draft article 2 of the annex describes in general terms
the duties of the registry. The verification statement re-
ferred to in paragraph (2) is aimed at allowing the assignor
and the assignee to verify that the data entered into the
registry correspond with the data that they wished to have
entered and to correct any errors.

2. The Working Group may wish to consider the addi-
tional questions of court jurisdiction and liability. Regis-
tration-related disputes would normally involve priority
conflicts between competing parties, or occasionally re-
quests to the courts to issue orders binding on the registry.
With regard to priority disputes, they could be left to be
resolved by courts having jurisdiction with regard to the
parties to such disputes. However, in order to avoid that
conflicting orders are addressed to the registry, it may be
desirable to have only one court with jurisdiction over the
registry (e.g. a court in the country where the registry
might be located, although if all that is established is a
database, it might be difficult to determine its “location”).
Alternatively, the international registry could be exempted
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from the jurisdiction of any national court and registration-
related disputes could be referred to alternative methods of
dispute resolution. The draft Convention on Mobile Equip-
ment vests the international registry with the privileges
and immunities of an international organization and ex-
empts it from the jurisdiction of national courts, subject to
agreement to the contrary between the registry and the
host State (UNIDROIT, Study LXXII, Doc. 30, 1996, draft
article 16(3)).

3. With regard to the liability of the registry, it should be
noted that national registration systems similar to that en-
visaged by the draft Convention have worked well with
and without a liability rule. In jurisdictions in which the
registry is liable for errors in the operation of the system,
there have been very few liability suits. In some of those
jurisdictions, a percentage of the registration fee is di-
rected to a fund, the proceeds of which may be used to pay
liability claims. Such an approach is considered as increas-
ing the confidence of the users in the system. However, the
risk of errors (and, therefore, the cost of insurance) would
be significantly reduced in a fully electronic system, in
which the only role of the registrar would be to maintain
an operational system.

4. The determination of the issues of jurisdiction and
liability depend to some extent on whether a governmental
or private organization would run the registry. A govern-
mental organization would normally enjoy sovereign im-
munity, while a private organization would be subject to
the jurisdiction of a court and could be made liable more
easily.

Article 3. Registration

(1) Any person may register data with regard to an
assignment at the registry in accordance with this Con-
vention and the registration regulations. The data reg-
istered shall include the legal name and address of the
assignor and the assignee and a brief description of the
assigned receivables.

(2) Registration is effective from the time that the
data referred to in paragraph (1) are available to
searchers.

(3) Data may be registered before or after an assign-
ment is made.

(4) Data registered may relate to one or more assign-
ments and to receivables not existing at the time of
registration.

(5) Any defect, irregularity, omission or error with
regard to the legal name of the assignor that results in
data registered not being found upon a search based on
the legal name of the assignor renders the registration
ineffective.

Remarks

1. Following the example of modern national legislation,
paragraph (1) limits the information that needs to be en-
tered into the registry to the absolutely necessary for the
registration to fulfil its “warning” function (additional
identification elements may be provided for in the regula-

tions, e.g. the number given to a company by the company
registry or another identification number, the date of birth
of a person; “legal name” may be defined in the regula-
tions).

2. The assignor’s authorization is not part of the mini-
mum data that need to be registered for the registration to
be effective. Authorization is a matter between the parties
and does not concern the registry in receiving data. In
addition, parties may adequately protect their interests:
lenders, by obtaining authorization from the assignor be-
fore extending credit; and assignors by demanding that
data registered be removed from the public record of the
registry (see draft article 5 of the annex; assignors are
informed through the verification statement foreseen in
draft article 2(2) of the annex). Additional remedies, e.g.
for slander of title, may be provided in the draft Conven-
tion or left to national law.

3. The Working Group may wish to address the follow-
ing questions: the effect of a change in the name of the
assignor on the effectiveness of registration relating to
receivables arising after the change (some statutes provide
that the registration remains effective for a certain period
of time after the assignee learns of the change of the name
and the new name of the assignor); whether an all-encom-
passing description of the assigned receivables should be
sufficient (e.g. “all present and future receivables”) or
whether a more specific description should be required
(e.g. receivables arising in May, or receivables from sales
of equipment or from sales to a particular debtor or from
x, y, z contracts).

4. An additional question which the Working Group may
wish to consider is the effect of a change in the place of
business of the assignor with respect to receivables arising
after the change. If the assignor’s new place of business is
in a Contracting State which has not declared that it will
not be bound by the registration provisions of the draft
Convention, no additional registration may be necessary.
However, if the assignor moves to a non-Contracting
State, the assignee may need to follow the process pre-
scribed by the law of that State in order to ensure priority
(although, under draft article 1(1)(a), the draft Convention
is applicable as long as the assignor has its place of busi-
ness in a Contracting State at the time of assignment, even
if subsequently the assignor moves to a non-Contracting
State).

5. Normally only assignments with an international ele-
ment would be entered into the international registry.
However, a domestic assignee of domestic receivables
should be able to register (“opting into” the priority rules
of the draft Convention). In jurisdictions with a registra-
tion system, the question might arise whether both local
and international registration would be required. Local
registration in the jurisdiction in which the assignor is
located would sufficiently protect the assignee towards the
insolvency administrator. However, for the assignee to
ensure priority towards international assignees, interna-
tional registration would be required. Problems might be
overcome if the two registration systems were linked so
that data registered locally would be transmitted to the
international database. In such a case, local registration
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would amount to international registration (see remark 5 to
draft article 23 and introductory remark 8 to the registra-
tion provisions).

6. Paragraph (2) provides that registration is effective
when the data become available to searchers. In a fully
electronic system, the data would become searchable upon
receipt by the registry. On the other hand, in case of a
paper notice where the data would need to be entered into
the database by the registry staff, the registration would
become searchable and, therefore, effective only after the
entry of the data in the computerized index. In such a case,
the registering party could protect itself from the risk of
losing its priority by withholding credit until the registra-
tion becomes effective.

7. Under paragraph (3), if A registers and receives an
assignment subsequently, A will have priority from the
time of registration, not the time of assignment. Such pre-
registration is aimed at addressing the time-gap between
the time of financing and the time of registration, during
which uncertainty would prevail as to the rights of an
assignee towards third parties.

Article 4. Duration, continuation and amendment of
registration

(1) A registration under this Convention is effective
[for a period of five years after registration] [for the
period of time specified by the registering party].

(2) A registration may be renewed for successive ad-
ditional periods if it is requested six months before
expiry of the period of its effectiveness for an additional
period of [five years] [time specified by the registering
party].

(3) A registration may be amended at any time during
the period of its effectiveness. The amendment is effec-
tive from the time it becomes available to searchers.

Remarks

Limiting the duration of the effectiveness of a registra-
tion is intended to ensure that the registration system is not
over-burdened with data relating to non-existing rights.
Often parties are not prepared to promptly cause the re-
moval of data from the record of the registry, in particular
if some cost is involved. Paragraph (1) presents two alter-
natives, one with a fixed time-limit and another, more
flexible, that allows the parties to set the time during
which a registration would be effective. In the large major-
ity of cases, a 5-year time period might be sufficient. On
the other hand, the ability of the parties to “buy” a longer
time period ab initio would lessen the need for registering
continuation statements.

Article 5. Right of the assignor to remove or amend
data registered

(1) The assignor may demand in writing that the as-
signee register a notice removing or amending the data
registered. [The assignor shall state explicitly the nature
of the action requested and the grounds for its request].

(2) If the assignee fails to comply with such demand
within fifteen days of its receipt, the assignor may re-
quest a competent court to order that the data regis-
tered be removed or amended on the ground that they
refer to receivables in which the assignee has no inter-
est or has a different interest.

Remarks

1. Under paragraph (1), the assignor may request from
the assignee to cause the removal or amendment of data
that are on the public record. If the assignee does not
comply with that request, the assignor has to go to court
(there is no automatic deregistration). Automatic
deregistration would expose the assignee to the risk of
losing its priority position, if it does not act to respond to
an erroneous or mischievous demand by the assignor. This
risk would be even greater in case of a demand made on
the eve of insolvency and could affect the cost of credit.
On the other hand, in favour of automatic deregistration, it
could be argued that placing on the assignee the burden of
having to go to court would be more appropriate, since the
assignee may register without having to prove authoriza-
tion by the assignor or that an assignment has taken place.

2. The Working Group may wish to specify the court with
jurisdiction to issue the order referred to in paragraph (2).

Article 6. Registry searches

(1) Any person may search the records of the registry
and obtain a search result in writing.

(2) A search may be conducted according to the name
of the assignor [or the registration number].

[(3) A search result in writing that purports to be is-
sued from the registry is admissible as evidence and is,
in the absence of evidence to the contrary, proof of the
data to which the search relates, including:

(a) the date and time of registration; and
(b) the order of registration as indicated in the

registration number referred to in the written search
result.]

Remarks

1. Paragraph (1) provides for a registry open to the pub-
lic. In practice, a searching party will be either an actual
or potential assignee or a third party acting on behalf of an
assignee. In order not to exclude new methods of search,
no method of search is specified in paragraph (1) (it is left
to be addressed in the regulations). Paragraph (2) identifies
two search criteria: the name of the assignor and the reg-
istration number (the number given to a company by the
registry under draft article 2(2) of the annex). A search
result may need to match only one of those criteria.

2. A search based on the name of the assignor may not
reveal all prior assignments. For example, A (assignee)
registers the assignment of receivables owned by B
(assignor) after ensuring that B has not already assigned
those receivables to someone else; B then assigns the same
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receivables to C, who will be able to discover the exist-
ence of A’s rights through a search using B’s name. How-
ever, if C assigns to D, D will not be able to discover A’s
rights through a search based on C’s name. The signifi-
cance of this problem should not be exaggerated, since no
registration system can provide absolute certainty. In the
example given above, D will have to find the name of the
initial assignor by relying on representations of its imme-
diate assignor.

3. Another problem is the language to be used for the
data entered into the international database to be reason-
ably retrievable (in particular for the name of the assignor,
since this would be the relevant search criterion). The
experience gained at the national level indicates that it
would be possible for the international registry to operate,
at some cost, in more than one language. This would mean

that certain languages would need to be identified as offi-
cial languages of the registry. The Working Group may
wish to consider whether the language problem may be
addressed by the use of numbers (e.g. by using the regis-
tration number assigned by the registry as an alternative
search criterion, or by using a number issued by a com-
pany registry or other authority to identify an assignor).

4. Paragraph (3), which appears within square brackets
for the consideration of the Working Group, is intended to
ensure that once a search result appears to be authentic, it
should be admissible as prima facie evidence of the data it
contains. However, a party may always challenge the au-
thenticity of a search result. The Working Group may wish
to consider whether paragraph (3) is necessary, since the
admissibility and evidential value of a search result might
be left to be freely evaluated by courts.

C. Report of the Working Group on International Contract Practices
on the work of its twenty-eighth session

(New York, 2-13 March 1998) (A/CN.9/447) [Original: English]
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I. INTRODUCTION

1. At its twenty-eight session, the Working Group on
International Contract Practices continued its work on the
preparation of a uniform law on assignment in receivables
financing, pursuant to a decision taken by the Commission
at its twenty-eighth session (Vienna, 2-26 May 1995)1. It
was the fifth session devoted to the preparation of that
uniform law, tentatively entitled the draft Convention on
Assignment in Receivables Financing.

2. The Commission’s decision to undertake work on as-
signment in receivables financing was taken in response to
suggestions made to it in particular at the UNCITRAL
Congress, “Uniform Commercial Law in the 21st Cen-
tury”, held in New York from 17 to 21 May 1992 in con-
junction with the twenty-fifth session. A related suggestion
made at the Congress was for the Commission to resume
its work on security interests in general, which the Com-
mission at its thirteenth session (1980) had decided to
defer for a later stage.2

3. At its twenty-sixth to twenty-eighth sessions (1993-
1995), the Commission discussed three reports prepared
by the Secretariat concerning certain legal problems in the
area of assignment of receivables (A/CN.9/378/Add.3, A/
CN.9/397 and A/CN.9/412). Having considered those re-
ports, the Commission concluded that it would be both
desirable and feasible to prepare a set of uniform rules, the
purpose of which would be to remove obstacles to receiva-
bles financing arising from the uncertainty existing in vari-
ous legal systems as to the validity of cross-border assign-
ments (in which the assignor, the assignee and the debtor
would not be in the same country) and as to the effects of
such assignments on the debtor and other third parties.3

4. At its twenty-fourth session (Vienna, 8-19 November
1995), the Working Group commenced its work by con-
sidering a number of preliminary draft uniform rules con-
tained in a report of the Secretary-General entitled “Dis-
cussion and preliminary draft of uniform rules” (A/CN.9/
412). At that session, the Working Group was urged to
strive for a legal text aimed at increasing the availability of
lower-cost credit (A/CN.9/420, para. 16).

5. At its twenty-ninth session (1996), the Commission
had before it the report of the twenty-fourth session of the
Working Group (A/CN.9/420). The Commission ex-
pressed appreciation for the work accomplished and re-
quested the Working Group to proceed with its work ex-
peditiously.4

6. At its twenty-fifth session (New York, 8-19 July
1996), the deliberations of the Working Group were based
on a note prepared by the Secretariat, which contained
provisions on a variety of issues, including form and con-
tent of assignment, rights and obligations of the assignor,
the assignee, the debtor and other third parties, subsequent
assignments and conflict-of-laws issues (A/CN.9/WG.II/
WP.87). At its twenty-sixth session (Vienna, 11-22 No-
vember 1996), the Working Group considered a note pre-
pared by the Secretariat, which contained a revised version
of the draft Convention on Assignment in Receivables
Financing (A/CN.9/WG.II/WP.89).

7. At its thirtieth session (1997), the Commission had
before it the reports of the twenty-fifth and twenty-sixth
sessions of the Working Group (A/CN.9/432 and A/CN.9/
434). The Commission noted that the Working Group had
reached agreement on a number of issues and that the
main outstanding issues included the effects of the assign-
ment on third parties, such as the creditors of the assignor
and the administrator in the insolvency of the assignor.5

In addition, the Commission noted that the draft Conven-
tion had aroused the interest of the receivables financing
community and Governments, since it had the potential of
increasing the availability of credit at more affordable
rates.6

8. At its twenty-seventh session (Vienna, 20-31 October
1997),7 the Working Group continued its work by consid-
ering a revised version of the draft Convention contained
in a note prepared by the Secretariat (A/CN.9/WG.II/
WP.93). At that session, the Working Group adopted the
working assumption that the text being prepared would
include conflict-of-laws provisions dealing in particular
with questions of priority (A/CN.9/445, paras. 27 and 31).

1Official Records of the General Assembly, Fiftieth Session, Supple-
ment No. 17 (A/50/17), paras. 374-381.

2Ibid., Thirty-fifth Session, Supplement No. 17 (A/35/17), paras. 26-
28.

3Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 297-
301; ibid., Forty-ninth Session, Supplement No. 17 (A/49/17), paras.
208-214; and ibid., Fiftieth Session, Supplement No. 17 (A/50/17), paras.
374-381.

4Ibid., Fifty-first Session, Supplement No. 17 (A/51/17), para. 234.
5Ibid., Fifty-second Session, Supplement No. 17 (A/52/17), para. 254.
6Ibid., para. 256.
7The twenty-seventh session, which was originally scheduled to take

place in New York from 23 June to 3 July 1997, had to be rescheduled
as a result of the decision of the General Assembly to hold its nineteenth
special session on Agenda 21 in New York from 23 to 27 June 1997.
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9. The Working Group, which was composed of all
States members of the Commission, held its twenty-
seventh session in New York from 2 to 13 March 1998.
The session was attended by representatives of the follow-
ing States members of the Working Group: Algeria,
Argentina, Austria, Botswana, Bulgaria, Chile, China,
Ecuador, Egypt, Finland, France, Germany, Hungary,
India, Iran (Islamic Republic of), Italy, Japan, Kenya,
Mexico, Poland, Russian Federation, Saudi Arabia, Singa-
pore, Slovakia, Spain, Sudan, Thailand, United Kingdom
of Great Britain and Northern Ireland and United States of
America.

10. The session was attended by observers from the fol-
lowing States: Benin, Canada, Côte d’Ivoire, Czech Re-
public, Democratic People’s Republic of Korea, Demo-
cratic Republic of the Congo, Gabon, Guinea-Bissau,
Indonesia, Iraq, Ireland, Kuwait, Mongolia, Qatar, Repub-
lic of Korea, Romania, Senegal, Sweden, Switzerland,
Syrian Arab Republic, Turkey and Venezuela.

11. The session was attended by observers from the fol-
lowing international organizations: Association of the Bar
of the City of New York (ABCNY), Banking Federation
of the European Union, Cairo Regional Centre for Interna-
tional Commercial Arbitration, Commercial Finance Asso-
ciation (CFA), European Federation of National Factoring
Associations (EUROPAFACTORING), Factors Chain In-
ternational (FCI), International Association of Lawyers
and International Bar Association (IBA).

12. The Working Group elected the following officers:

Chairman: Mr. David Morán Bovio (Spain)

Rapporteur: Mr. Abu Algassim Mergehni Mohammad
(Sudan)

13. The Working Group had before it the following
documents: provisional agenda (A/CN.9/WG.II/WP.95)
and a note by the Secretariat entitled “Revised articles of
draft Convention on Assignment in Receivables Financ-
ing” (A/CN.9/WG.II/WP.96).

14. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Preparation of draft Convention on Assignment in
Receivables Financing.

4. Other business.

5. Adoption of the report.

II. DELIBERATIONS AND DECISIONS

15. Recalling that draft articles 14 to 22 had not been
discussed at its previous session for lack of sufficient time,
the Working Group decided to begin its deliberations by
discussing draft article 14. The Working Group considered
draft articles 14-22 and 25-28, as set forth in document A/
CN.9/WG.II/WP.96.

16. The deliberations and conclusions of the Working
Group, including its consideration of various draft pro-
visions, are set forth below in chapters III and IV.
The Working Group adopted the substance of draft articles
14-16 and 18-21 and referred them to a drafting group
established by the Secretariat to align the various language
versions of the draft articles adopted. In addition, the
Working Group requested the Secretariat to revise draft
article 17, taking into account the deliberations and con-
clusions of the Working Group.

III. DRAFT CONVENTION ON ASSIGNMENT IN
RECEIVABLES FINANCING

Chapter IV. Rights, obligations and defences

Section I. Assignor and assignee

Article 14. Rights and obligations of the assignor and
the assignee

17. The text of draft article 14 as considered by the
Working Group was as follows:

“(1) Subject to the provisions of this Convention, the
rights and obligations of the assignor and the assignee
arising from their agreement are determined by the
terms and conditions set forth in that agreement, includ-
ing any rules or general conditions referred to therein.

“(2) The assignor and the assignee are bound by any
usage to which they have agreed and, unless otherwise
agreed, by any practices which they have established
between themselves.

“(3) In an international assignment, the assignor and the
assignee are considered, unless otherwise agreed, to
have impliedly made applicable to the assignment a
usage of which they knew or ought to have known and
which in international trade is widely known to, and
regularly observed by, parties to the particular receiva-
bles financing practice.”

Paragraph (1)

18. The Working Group adopted the substance of para-
graph (1) unchanged.

Paragraph (2)

19. The view was expressed that paragraph (2) should be
deleted. In support, it was stated that the paragraph was
redundant, since parties might in any case agree to be
bound by usages and were normally bound by practices
established between themselves. In addition, it was ob-
served that, in situations where successive assignments
were to be expected in the normal course of a transaction
(e.g. in the case of an international factoring agreement),
the paragraph might create uncertainty as to which usages
and practices would be binding on subsequent assignees
who would not necessarily be aware of those usages and
practices agreed upon between the initial assignor and the
initial assignee.
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20. The prevailing view, however, was that the paragraph
should be retained. It was pointed out that while in many
countries a provision along the lines of paragraph (2)
might be regarded as stating the obvious, there might also
exist jurisdictions where the principles on which the para-
graph was based might not be taken for granted. That was
said to be a reason for which those principles had been
expressed in the United Nations Convention on Contracts
for the International Sale of Goods (Vienna, 1980)a, here-
inafter referred to as “the United Nations Sales Conven-
tion”. In addition, it was observed that any discrepancy
between the draft Convention and the United Nations
Sales Convention in that regard might create difficulties in
the interpretation of both instruments. With respect to the
objection raised regarding successive assignments, it was
widely felt that since the paragraph dealt with the two-
party relationship between each assignor and its assignee,
there might be no ambiguity as to which usages and prac-
tices were binding in the context of that relationship. After
discussion, the Working Group adopted the substance of
paragraph (2) unchanged.

Paragraph (3)

21. The view was expressed that paragraph (3) should be
deleted since it merely restated a widely accepted princi-
ple, under which certain usages would be made applicable
to a contractual relationship in the absence of a contrary
agreement. In addition, it was stated that the paragraph
might introduce uncertainty since currently there did not
seem to exist a distinct body of usages on receivables fi-
nancing practices. In favour of deletion of paragraph (3),
it was also observed that, as currently drafted, it might
result in the assignor and the assignee being bound by
usages of which they might not be aware. In that context,
it was pointed out that recognizing the faculty of the par-
ties to agree otherwise might not provide a satisfactory
solution, since it would be extremely difficult for the par-
ties who were unaware of a given usage to agree upon the
exclusion of that usage.

22. The prevailing view, however, was that paragraph (3)
might serve a useful purpose in limiting the reference to
trade usages to those usages that were regularly observed
in international trade. Regarding the objection that there
currently existed no generally accepted usages or practices
for receivables financing in international trade, it was
stated that, pending the emergence of such international
usages, paragraph (3) would appropriately result in ex-
cluding those purely domestic usages that should not be
binding upon parties to an international assignment. It was
also pointed out that the need to prevent international
transactions from being subject to domestic usages was a
reason why references to internationally accepted usages
had been inserted in the United Nations Sales Convention.
It was generally felt that the possibility for parties to adjust
the contents of their contractual relationship provided
them with sufficient protection against any usage which
they might regard as unsuitable.

23. However, in order to accommodate the concerns ex-
pressed, a number of suggestions were made. One sugges-
tion was that the text should indicate more clearly that the
parties to the assignment could exclude the application of
usages to their assignment by way of an explicit or an
implied agreement. That suggestion was objected to on the
grounds that: it could raise problems in the interpretation
of other provisions of the draft Convention where refer-
ence was made to the contrary agreement of the parties;
and such an approach would unnecessarily interfere with
contract law applicable outside the draft Convention.

24. Another suggestion was that the reference to actual or
constructive knowledge reflected in the words “knew or
ought to have known” should be deleted. In support of
deletion, it was stated that while such a reference to the
subjective knowledge of the parties might be useful in a
two-party relationship, it would be inappropriate in a tri-
partite relationship, since it would be extremely difficult
for third parties to determine what the assignor and the
assignee knew or ought to have known. General support
was expressed in favour of that suggestion. Subject to that
change, the Working Group adopted the substance of para-
graph (3).

Article 15. Representations of the assignor

25. The text of draft article 15 as considered by the
Working Group was as follows:

“(1) Unless otherwise agreed between the assignor
and the assignee, the assignor represents that:

“(a) [notwithstanding an agreement between the
assignor and the assignee limiting in any way the
assignor’s rights to assign its receivables,] the assignor
has, at the time of assignment, the right to assign the
receivable;

“(b) the assignor has not previously assigned [, nor
will later assign,] the receivable to another assignee;
and

“(c) the debtor does not have, at the time of assign-
ment, any defences or rights of set-off arising under the
original contract or any other agreement with the
assignor, other than those specified in the assignment.

“(2) Unless otherwise agreed between the assignor
and the assignee, the assignor does not represent that
the debtor has, or will have, the financial ability to
pay.”

Paragraph (1)

Chapeau

26. There was general agreement in the Working Group
that the chapeau should include a reference to the point of
time when the assignor had to make the representations
referred to in draft article 15. As to the question what that
time should be, after discussion, the Working Group de-
cided that it should be the time of the conclusion of the
contract of assignment. Subject to that change, the Work-
ing Group adopted the substance of the chapeau.

aOfficial Records of the United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 10 March-11 April 1980 (Unit-
ed Nations publication, Sales No. E.81.IV.3), part I.
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Subparagraph (a)

27. It was generally felt that the bracketed language con-
tained in subparagraph (a) was repetitious, since it was
implicit in draft article 12 that the assignor had a right to
transfer its receivables despite the existence of an anti-
assignment clause contained in the contract under which
the receivables arose (“the original contract”). While the
view was expressed that despite its being repetitious the
bracketed language should be retained for the purpose of
ensuring absolute clarity, the prevailing view was that the
matter was sufficiently clear and that the bracketed lan-
guage could thus be deleted.

28. As to statutory limitations of the assignor’s right to
assign its receivables, it was generally agreed that
subparagraph (a) properly allocated between the assignor
and the assignee the risk that the assignment might be
invalidated as a result of such limitations, since the
assignor was in a better position to know whether there
was a statutory limitation of its right to assign its receiva-
bles.

29. The Working Group noted that, as a result of its de-
cision to include in the chapeau a reference to the point of
time when the assignor had to make the representations
referred to in draft article 15, the reference to the time of
the assignment contained in subparagraph (a) was no
longer necessary. The view was expressed, however, that
a distinction should be drawn between the time when the
representations were made and the time when they had to
take effect.

30. While it was agreed that it was appropriate to draw
such a distinction, a number of concerns were expressed
with regard to the reference to the time of assignment, a
term defined in draft article 5 (k). One concern was that
such a reference was incomplete, since draft article 15 was
based on the assumption that the parties to the assignment
had not dealt with the issue of representations in their
agreement and yet draft article 5 (k) failed to cover the
situation in which the parties had not specified the time of
the assignment in their agreement. Another concern was
that, as a result of the formulation of the definition of the
time of the assignment contained in draft article 5 (k), the
representation referred to in subparagraph (a) could inad-
vertently take effect even after the conclusion of the con-
tract of assignment, a result which was said to be inappro-
priate. After discussion, the Working Group adopted the
substance of subparagraph (a), subject to the deletion of
the bracketed language and the reference to the time of the
assignment.

Subparagraph (b)

31. The Working Group first considered the question
whether the reference to the representation that the
assignor would not assign the same receivables again,
which appeared in subparagraph (b) within square brack-
ets, should be retained. In support of retention, it was
observed that in assignments involving the transfer of
property in receivables the assignee would normally re-
quire the assignor to undertake that the assignor would not
assign the same receivables again. In support of deletion,

it was stated that such a representation would not be ap-
propriate in an assignment by way of security in which
only a part of a receivable was encumbered. In that con-
nection, it was observed that the right of the assignor to
offer to different lenders different parts of the receivables
was at the heart of important financing practices and
should be preserved. In addition, it was said that such a
representation was normally negotiated in the context of
specific transactions and did not belong in a default rule
that was intended to apply to various types of transactions.

32. As to the words “previously assigned”, it was gener-
ally felt that they would be meaningful only if a point of
time were to be included, in respect of which it could be
determined what “previous” assignment meant. Further to
the decision of the Working Group to include in the cha-
peau a reference to the point of time at which the repre-
sentations were to be made, it was generally agreed that
the words “previously assigned” could be retained. Subject
to the deletion of the bracketed language, the Working
Group adopted the substance of subparagraph (b).

Subparagraph (c)

33. A number of concerns were expressed with regard to
the representation as to the defences and rights of set-off
of the debtor contained in the subparagraph. One concern
was that in bulk assignments by way of security a repre-
sentation along the lines of subparagraph (c) would not be
appropriate, since the assignor might have no way of
knowing whether the various debtors had such defences.
In order to address that concern, it was suggested that the
subparagraph should be deleted and that the matter should
be left to the trade usages and practices that would be
applicable under draft article 14, paragraph (2). That sug-
gestion was objected to on the ground that credit was nor-
mally extended on the basis of receivables that were not
subject to defences. In addition, it was stated that, in the
case of bulk assignments involving receivables that were
likely to be subject to defences on the part of the debtors,
assignors received credit representing only the amount of
those receivables that were not subject to any defences,
while they had to repay a higher amount. Moreover, it was
said that, in the so-called “recourse financing”, if the as-
signee was unable to obtain payment as a result of de-
fences raised by the debtor, the assignor had to take the
receivables back and replace them with other receivables.

34. Another concern was that limiting the representations
to be undertaken by the assignor under subparagraph (c) to
contractual defences and rights of set-off would inappro-
priately expose the assignee to defences and rights of set-
off that might not be of a contractual nature. It was there-
fore suggested that the bracketed language contained in
subparagraph (c) should be deleted. As to the words “other
than those specified in the assignment”, it was generally
felt that they should be deleted, since: they were redundant
in view of the reference to a contrary agreement between
the assignor and the assignee contained in the chapeau of
paragraph (1); and they introduced a rather rigid approach
in that failure to specify all possible defences of the debtor
in the assignment would inadvertently result in the
assignor being in breach if such defences arose.
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35. Yet another concern was that, by referring to the time
of the conclusion of the contract of assignment,
subparagraph (c) could inadvertently result in the assignor
making representations as to the absence of defences and
rights of set-off, the existence of which would be unknown
to the assignor at the time of the conclusion of the contract
of assignment (i.e. defences and rights of set-off that might
arise under contracts to be concluded in the future). It was
stated that that result would be inappropriate.

36. In order to address that concern, it was suggested that
subparagraph (c) should be revised with a view to ensuring
that, in the case of future receivables, the representation as
to the absence of defences on the part of the debtor should
take effect at the time when the receivables arose. That
suggestion was objected to on the ground that such a dif-
ferent treatment of defences arising from existing or from
future contracts was not justified. It was explained that the
assignee needed the representations to take effect at the
time of transfer of the receivable and, under draft article
11, that time was the time of the assignment in the case of
both existing and future receivables.

37. While it was generally recognized that the time of
transfer of the receivables should be the time of the assign-
ment, the Working Group was reminded of the concerns
raised with regard to the definition of the “time of the
assignment” contained in draft article 5 (k) (see para. 30,
above). It was thus suggested that subparagraph (c) should
be rephrased to reflect the general understanding of the
Working Group without referring to draft article 5 (k). Ac-
cording to that suggestion, subparagraph (c) should read
along the following lines: “if the receivable is an existing
receivable, the debtor does not have and will not have any
defences or rights of set-off and, if the receivable is a
future receivable, the debtor will not have any defences or
rights of set-off at or after the time when the receivable
arises”. While the thrust of that suggestion was found to be
generally acceptable, the Working Group preferred a sim-
pler formulation along the following lines: “the debtor
does not have and will not have any defences or rights of
set-off”.

38. In the discussion, the question was raised as to
whether future rights of set-off arising under contracts that
were unrelated to the original contract would be covered in
subparagraph (c). In response, it was stated that such rights
of set-off that were available to the debtor under draft
article 19, paragraph (2) would indeed be covered. In ad-
dition, it was observed that the assignee could protect itself
against such rights of the debtor by notifying the debtor.

39. After discussion, the Working Group adopted the
substance of subparagraph (c) as suggested at the end of
paragraph 37 above.

Paragraph (2)

40. It was generally agreed that paragraph (2) appropri-
ately allocated the credit risk as between the assignor and
the assignee. After discussion, the Working Group adopted
the substance of paragraph (2) unchanged.

Article 16. Notification of the debtor

41. The text of draft article 16 as considered by the
Working Group was as follows:

“(1) Unless otherwise agreed between the assignor and
the assignee, the assignor or the assignee or both may
send the debtor notification of the assignment and re-
quest that payment be made to the assignee.

“(2) Notification of the assignment or request for pay-
ment made by the assignor or the assignee in breach of
an agreement under paragraph (1) is effective. How-
ever, nothing in this article affects any obligation or
liability of the party in breach of such an agreement for
any damages arising as a result of the breach.

“(3) Notification shall be in writing and shall reason-
ably identify the receivables and the person to whom or
for whose account or the address to which the debtor is
required to make payment.

“(4) Notification of the assignment may relate to re-
ceivables arising after notification. [Such notification is
effective for a period of five years after the date it is
received by the debtor, unless:

“(a) otherwise agreed between the assignee and the
debtor; or

“(b) the notification is renewed in writing during the
period of its effectiveness [for a period of five years
unless otherwise agreed between the assignee and the
debtor.]]”

Paragraph (1)

42. It was generally agreed that paragraph (1) was appro-
priately cast with a view to establishing a right and not an
obligation to notify the debtor. It was stated that an obli-
gation to notify the debtor could undermine useful financ-
ing practices in which the debtor was not notified of the
assignment and was expected to continue paying the
assignor. With regard to the final words of paragraph (1),
the view was expressed that they unnecessarily restricted
the scope of the provision to situations where the notifica-
tion would involve a request of payment to the assignee.
It was widely felt that wording along the lines of article
18, paragraph (2), would more appropriately refer to pay-
ment being made “in accordance with the payment instruc-
tions set forth in the notification”. Subject to that modifi-
cation, the Working Group adopted the substance of
paragraph (1) (in the context of its discussion of draft ar-
ticle 18, paragraph (2), the Working Group modified the
reference to “payment instructions”, see paras. 72-73 and
78, below).

Paragraph (2)

43. It was stated that, as currently drafted, paragraph (2)
could be used to settle questions other than the discharge
of the debtor’s obligations, such as priority between com-
peting assignees (e.g. where applicable law would give
priority to the assignee who first notified the debtor),
which was said to be inappropriate. On the other hand, it
was observed that the purpose of paragraph (2) was to
overcome situations where there might exist restrictions to
the freedom of the parties to notify the debtor.
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44. As a matter of drafting, it was widely felt that the
words “an agreement under paragraph (1)” might be mis-
interpreted as requiring the conclusion of a specific agree-
ment between the assignor and the assignee. It was de-
cided that those words should be replaced by the words
“an agreement referred to in paragraph (1)”. Subject to
that modification, the Working Group adopted the sub-
stance of paragraph (2).

Paragraph (3)

45. It was generally felt that the draft Convention should
contain a provision regarding the language in which the
notification should be made. As to how that provision
might be structured, there was general agreement that it
should recognize any language which was reasonably de-
signed to inform the debtor about the content of the noti-
fication. In addition, in view of the important conse-
quences of notification under the draft Convention, that
provision should establish certainty by way of a “safe har-
bour” rule, i.e. a rule under which the effectiveness of a
notification in a specified language would be recognized.
Moreover, that provision should recognize the effective-
ness of multilingual notifications.

46. It was thus suggested that wording along the follow-
ing lines should be added to the text of paragraph (3) or in
a new paragraph of draft article 16: “Notification shall be
in any language that is reasonably designed to inform the
debtor about the content of the notification. For the pur-
pose of this paragraph, it shall be sufficient if notification
is given in the language of the original contract.” After
discussion, the Working Group adopted the substance of
paragraph (3) and of the new paragraph. In the context of
its discussion on draft articles 18, paragraphs (2) and (3),
19, paragraph (2), and 21, new paragraph (4), the Working
Group reopened discussion on draft article 16, paragraph
(3) (see paras. 74-76, 82-83, 99-100 and 135, below).

Paragraph (4)

47. With respect to the second sentence of paragraph (4),
which currently appeared within square brackets, it was
generally felt that the reference to a fixed period of effec-
tiveness of the notification was inappropriate. It was
pointed out that: there normally existed no agreement be-
tween the assignee and the debtor; it would be difficult for
the assignee to establish the date at which the notification
had been received by the debtor; the debtor would be
overly burdened with the obligation to verify the date of
notification in order to assess whether it could obtain dis-
charge by paying the assignee; and the period of five years
was arbitrary and would not necessarily correspond to a
limitation period in all contracting States. Subject to the
deletion of the second sentence, the Working Group
adopted the substance of paragraph (4).

Article 17. Right of the assignee to payment

48. The text of draft article 17 as considered by the
Working Group was as follows:

“(1) The assignee is entitled to payment of the as-
signed receivable. Unless otherwise agreed between the

assignor and the assignee, if payment is made to the
assignee, the assignee is entitled to retain whatever it
receives.

“(2) Unless otherwise agreed between the assignor
and the assignee, if payment is made to the assignor,
the assignee has a right in whatever is received by that
assignor.

“(3) If payment is made to another person, including
another assignee, a creditor of the assignor or the insol-
vency administrator, the assignee has a right in what-
ever is received by that person.”

Paragraphs (1) and (2)

49. While support was expressed in favour of the princi-
ples embodied in paragraphs (1) and (2), a number of sug-
gestions were made with regard to their exact formulation.
One suggestion was that the first sentence of paragraph (1)
should be deleted. In support of deletion, it was stated that
the right of the assignee to payment would sufficiently
result from the agreement between the assignor and the
assignee. That suggestion was objected to on the ground
that the first sentence of paragraph (1), as the core provi-
sion of draft article 17, was necessary to establish the right
of the assignee to payment.

50. Another suggestion was that, in order to avoid affect-
ing the rights of third parties, the rule under which the
assignee was entitled to payment should be limited in
scope by inserting at the beginning of the first sentence of
paragraph (1) the words “as between the assignor and the
assignee”. It was stated that the matter of the right of the
assignee to request payment from the debtor had already
been established in draft articles 2, paragraph (1), 10 and
16, paragraph (1), and was implicit in draft article 18,
while the rights of third parties were dealt with in draft
articles 23, 24, 34, 35, 39 and 40. The view was expressed,
however, that not dealing clearly with the right of the as-
signee to claim payment from the debtor in the core pro-
vision of the draft Convention dealing with the right of the
assignee to payment might cast uncertainty as to whether
the assignee could request payment from the debtor, in
particular before notification.

51. Yet another suggestion was that the words “to the
extent of its right in the receivable” should be added at the
end of paragraph (1). It was explained that the proposed
language would address situations in which the assignee in
an assignment by way of security had to account for and
return to the assignor any surplus remaining after satisfac-
tion of the assignee’s claim against the assignor. The
Working Group found that suggestion to be generally ac-
ceptable.

52. Yet another suggestion was that, in order to address
situations in which payment of the assigned receivable was
effected in kind, the words “discharge of the debtor’s ob-
ligation” should be substituted for the term “payment”. It
was observed that, while payment of receivables was nor-
mally made by tendering money, in some situations goods
might be offered in discharge of the assigned receivable.
In particular in the context of factoring transactions, it was
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said to be important to establish the right of the assignee
to recover from the assignor or to retain returned goods in
discharge of the assigned receivable.

53. It was stated that the concern regarding a possible
payment in kind might sufficiently be taken care of under
draft article 2, paragraph (3), which had been patterned
after article 7 of the UNIDROIT Convention on Interna-
tional Factoring (Ottawa, 1988), hereinafter referred to as
“the Ottawa Convention”. It was also observed that since
the definition of “receivable” included any right arising
under the original contract, “payment of the receivable”
would include discharge of the receivable in kind.

54. It was widely felt, however, that an additional provi-
sion might need to be prepared to deal with the limited
number of cases where goods were returned to or recov-
ered by the assignee in discharge of the assigned receiv-
able. On the other hand, it was generally agreed that the
reference to “payment” should be maintained in draft arti-
cle 17. In that connection, the suggestion was made that a
definition of “payment” might be introduced in draft arti-
cle 17 to include payment in kind. That suggestion was
objected to on the grounds that introducing a definition of
“payment” for the sole purpose of draft article 17 might
create interpretation problems with respect to the provi-
sions of the draft Convention in which the term “payment”
was used.

New proposed paragraph (1)

55. With a view to addressing the various suggestions
made with respect to paragraphs (1) and (2), it was pro-
posed that the two paragraphs might be merged and re-
worded along the following lines:

“(1) As between the assignor and the assignee, unless
otherwise agreed between them, the assignee is entitled
to payment of the assigned receivable and is entitled:

“(a) to whatever is or will be received by the
assignor in total or partial discharge of the receivable,
and

“(b) to retain whatever it receives in such dis-
charge.

“The assignee may not under this paragraph retain
an amount in excess of its right in the receivable.”

56. While the proposed wording was found to provide an
acceptable basis for continuation of the discussion, various
amendments were suggested. One suggestion was to re-
place the words “as between the assignor and the as-
signee” with the words “without prejudice to the rights of
third parties”, to the effect that the right of the assignee to
claim payment from the debtor would be preserved under
draft article 17. Another suggestion was that the reference
to “discharge” might not be equally meaningful in all legal
systems and that the notion of “payment” should be re-
introduced, since payment was a familiar concept in all
legal systems. Yet another suggestion was to insert in draft
article 17 a provision dealing with the right of the assignee
to claim payment before notification of the assignment. In
response to that suggestion, it was pointed out that the
right of the assignee to claim payment before notification

had been established implicitly in draft article 10, while in
such a situation a defence was provided to the debtor in
draft article 18. Yet another suggestion was that the provi-
sions of draft articles 16 and 17 might need to be clarified
with respect to the possible interplay between the notifica-
tion on the one hand and the request for payment on the
other.

57. After discussion, the Working Group requested the
Secretariat to prepare a revised version of paragraphs (1)
and (2), taking into account the above-mentioned views
and suggestions.

Paragraph (3)

58. The view was expressed that it was necessary to in-
dicate more clearly in paragraph (3) a principle that was
already implied in the current draft, namely that the as-
signee had a right in any proceeds of the assigned receiva-
bles received by another person in payment of the receiva-
bles, provided that the assignee had priority over that
person. In order to achieve that result, it was suggested
that paragraph (3) should be revised to read along the fol-
lowing lines:

“If payment with respect to the assigned receivable
is made to another person over whom the assignee has
priority, the assignee is entitled to whatever is or will be
received by that person in total or partial discharge of
the receivable. The assignee may not under this para-
graph claim or retain an amount in excess of its right in
the receivables.”

59. As to the use of the word “priority”, the view was
expressed that it was too vague and should be supple-
mented by a reference to the priority rules of the draft
Convention. However, it was observed that such an ap-
proach would inadvertently result in leaving unaddressed
situations in which the right of the person receiving pay-
ment was based not on priority but on other considerations
(e.g. good faith). In order to cover such situations, it was
suggested that reference should rather be made to the as-
signee’s “superior right under applicable law”.

60. That suggestion was objected to on the ground that if,
e.g. the proceeds of the receivables were received in good
faith by a depositary institution and were commingled with
other assets so that they could no longer be identified as
proceeds of the receivable, the assignee should not be able
to claim those proceeds, even if it had priority. It was not
uncommon for such conflicts to arise in situations where,
e.g. a dealer of equipment assigned to different financing
institutions receivables arising from sales distinguished per
type of equipment. Such conflicts could be usefully ad-
dressed by agreement between the various creditors (so-
called “inter-creditor agreements”). It was observed, how-
ever, that in situations in which the proceeds of the
receivables were deposited in a financing institution by or
on behalf of the assignor, even under the proposed word-
ing which referred to priority, the assignee would have to
claim the proceeds from the assignor, who in fact would
be the person that received payment, and not from the
institution in which the proceeds might have been depos-
ited.
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61. With regard to the second sentence of the proposed
wording, the concern was expressed that it might run
counter to normal practice under which the assignee ob-
tained payment of the full amount of the receivable and
had to give account and return to the assignor or its other
creditors any remaining surplus. In order to address that
concern, the suggestion was made that the words “claim
or” should be deleted.

62. After discussion, the Working Group requested the
Secretariat to prepare a revised version of paragraph (3)
taking into account the views expressed and the sugges-
tions made.

Priority in proceeds of receivables

63. The Working Group next turned to the question
whether the assignee’s right in the proceeds of the
assigned receivables should be a personal or a proprietary
right (ad personam or in rem). It was widely felt that the
issue was an important one, in particular in case the
assignor became insolvent, and should be addressed in the
draft Convention. As to the specific way in which that
issue could be addressed, differing views were expressed.
One view was that the assignee’s right in the proceeds of
receivables should be treated as a right in rem. Such an
approach would reduce the risk of non-payment of the
assignee, since in case of insolvency the assignee could
take the receivables out of the insolvency estate or, at
least, be treated as a secured creditor. Such a result was
said to have the potential of decreasing the cost of credit.
It was widely felt, however, that the assignee’s right in
the proceeds of receivables should be cast as a right ad
personam. It was pointed out that attempting to follow
another approach would run counter to national law
involving public policy considerations. It was further
observed that, in view of its inconsistency with basic prin-
ciples of national law in many jurisdictions, an approach
based on a right in rem of the assignee in the proceeds
of the assigned receivables could jeopardize the accept-
ability of the draft Convention to many States. After
discussion, the Working Group concluded that the issue
could not be addressed by a substantive law rule and
decided to explore the possibility of devising a private
international law rule.

64. A number of suggestions were made in that connec-
tion. One suggestion was that priority in proceeds of re-
ceivables should be left to the law of the country in which
the assignor was located. Such an approach would be con-
sistent with the approach followed in the context of priority
with regard to receivables. In addition, it was observed that
such an approach would result in the law governing priority
being the law of the jurisdiction in which insolvency pro-
ceedings with regard to the assignor were most likely to be
opened (i.e. the law of the country in which the assignor was
located). That suggestion was opposed on the ground that it
would not be acceptable to subject the rights of, e.g. a
holder of a negotiable instrument or the beneficiary of a
funds transfer or the person in possession of goods received
in discharge of the assigned receivable, to the law of the
country in which the assignor was located.

65. Another suggestion was that priority in proceeds of
receivables should be left to the law of the country in

which the proceeds were located. Such an approach would
ensure that mandatory rules of law dealing, e.g. with rights
in negotiable instruments or goods would prevail. That
suggestion was also objected to on the ground that it
would be inappropriate to subject to different laws differ-
ent stages of the same transaction (i.e. payment in cash,
then in the form of a negotiable instrument, then in the
form of a funds transfer) or different forms of the same
assets (i.e. receivables and different types of proceeds). In
addition, it was pointed out that such an approach could
inadvertently result in assignees structuring transactions in
an artificial way in order to subject them to the law of a
convenient jurisdiction (“forum shopping”). Yet another
suggestion was that priority in proceeds of receivables
should be made subject to the law of the country in which
the assignee was located. That suggestion was objected to
on grounds similar to those mentioned in opposition to the
approach based on the location of the proceeds.

66. In view of the difficulty in addressing priority in all
types of proceeds even by way of a private international
law rule, the suggestion was made that the private interna-
tional law rule to be prepared might address issues of pri-
ority only in proceeds that were receivables. Under such
an approach, it would be easier for the Working Group to
agree on a private international law rule along the lines of
draft articles 23 and 24 that provided for the application of
the law of the country in which the assignor was located.
Alternatively, it was observed, priority in other types of
proceeds could be addressed as well, presumably through
a rule based on the location of the proceeds, e.g. in the
form of negotiable instruments or goods.

67. The concern was expressed that, irrespective of the
approach to be taken with regard to the law applicable to
issues of priority in proceeds of receivables, the matter
would remain unaddressed if the law applicable did not
deal with it. In order to address that concern, it was sug-
gested that a substantive law rule might be included in the
draft Convention which would apply only in case the ap-
plicable law did not deal with the matter. Alternatively, it
was suggested, the draft Convention might provide alter-
native substantive law rules for Contracting States to
choose from. Both suggestions were objected to on the
grounds that the approach suggested could inadvertently
result in fragmentation of the law applicable and thus in
increased uncertainty.

68. After discussion, the Working Group requested the
Secretariat to prepare a draft text to address issues of pri-
ority in proceeds of receivables, taking into account the
views expressed and the suggestions made.

Section II. Debtor

Article 18. Debtor’s discharge by payment

69. The text of draft article 18 as considered by the
Working Group was as follows:

“(1) Until the debtor receives notification of the as-
signment, it is entitled to discharge its obligation by
paying the assignor.
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“(2) After the debtor receives notification of the as-
signment, subject to paragraphs (3) to (5) of this article,
it is discharged only by paying in accordance with the
payment instructions set forth in the notification.

“(3) In case the debtor receives notification of more
than one assignment of the same receivables made by
the same assignor, the debtor is discharged by paying in
accordance with the payment instructions set forth in
the first notification received by the debtor.

“(4) [In case the debtor receives notification of the
assignment from the assignee,] the debtor is entitled to
request the assignee to furnish within a reasonable pe-
riod of time adequate proof that the assignment has
been made and, unless the assignee does so, the debtor
is discharged by paying the assignor. Adequate proof
includes, but is not limited to, [the writing evidencing
assignment or] any [other] writing emanating from the
assignor and indicating that the assignment has taken
place.

“(5) This article does not affect any other ground on
which payment by the debtor to the person entitled to
payment, to a competent judicial or other authority, or
to a public deposit fund discharges the debtor.”

Paragraph (1)

70. The Working Group adopted the substance of para-
graph (1) unchanged.

Paragraph (2)

71. General support was expressed in favour of the prin-
ciple embodied in paragraph (2) that, subject to the excep-
tions established in paragraphs (3) to (5), after notification
the debtor could discharge its obligation only by paying
the person identified in the notification.

72. However, the reference to payment instructions con-
tained in paragraph (2) raised a number of concerns. One
concern was that it could be read as giving the assignee the
right to change the payment terms contained in the original
contract, in particular the country and the currency of pay-
ment, a result that would run counter to draft article 7,
paragraph (2). Another concern was that a reference to
payment instructions could inadvertently result in uncer-
tainty as to whether the debtor could be discharged by
paying the assignee in case of a notification containing
incomplete instructions. It was generally agreed that that
matter needed to be clarified by including in draft article
5 (f) a cross-reference to draft article 16, paragraph (3).
However, the view was expressed that an exception had to
be made in draft article 19 to the effect that a notification
that would not include payment instructions could cut off
the debtor’s rights of set-off acquired after notification
based on contracts with the assignor that were unrelated to
the original contract.

73. In order to address those concerns, it was suggested
that paragraph (2) should be aligned with draft article 16,
paragraph (3), and the reference to “payment instructions”
should be replaced by the words “the person or to the
account or address identified in the notification”.

74. The Working Group then went on to consider the
relationship between the notification and the payment in-
structions. The view was expressed that a clear distinction
should be drawn between the notification of the assign-
ment and the payment instructions (in other terms, the
request for payment). According to that view, the notifica-
tion should identify the assigned receivables and the re-
quest for payment should identify the payee. In order to
reflect that view, it was suggested that draft article 16,
paragraph (3), should be revised along the following lines:

“(3) Notification of the assignment shall be in writing
and shall reasonably identify the receivables.

“(4) A request for payment shall be in writing and,
subject to article 7(2), shall identify the person to whom
or for whose account or the address to which the debtor
is required to make payment. A request for payment
may be included in the notification or may be sent
later.”

75. Some support was expressed in favour of the ap-
proach suggested on the ground that it accurately reflected
practice in which a clear distinction was drawn between
notification and request for payment. It was stated that that
approach was justified in view of the difference, both in
purpose and in timing, between a notification and a re-
quest for payment. In addition, it was pointed out that,
under its current formulation, draft article 16, paragraph
(3), would inadvertently result in invalidating notifications
that failed to identify the payee, a result that would hamper
currently existing practices.

76. The suggested approach was objected to on a number
of grounds. It was stated that it unnecessarily formalized a
distinction that had practical importance only in some
practices. For example, it was observed that in factoring
transactions a notification normally included a request for
payment to the assignee. It was also pointed out that even
in those transactions in which assignees notified debtors of
the assignment without requesting payment to be made to
them, a notification would normally include an instruction
that the debtor should keep paying the assignor. Such no-
tifications were said to be merely intended to cut off any
rights of set-off that the debtor might acquire based on
dealings with the assignor that were unrelated to the origi-
nal contract. In addition, it was observed that such an ap-
proach could inadvertently result in an increase in the cost
of credit, since, if notification did not specify the assignee
or the person authorized to issue payment instructions on
behalf of the assignee, assignees would always have to
send a request for payment. Moreover, such an approach
would complicate the matter of the discharge of the debt-
or’s obligation, in particular in case the debtor received
several notifications and several requests for payment.

77. In the discussion, the question was raised as to
whether payment to the assignor with the consent of the
assignee, which could take place, e.g. in the context of
situations involving a prolonged retention of title, could
discharge the debtor’s obligation. In response, it was ob-
served that, under paragraph (1), in the absence of notifi-
cation of the assignment the debtor had the right to dis-
charge its obligation by paying the assignor. In the case of
notification, the same result could be reached through a
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combined application of paragraph (2) and draft article 16,
paragraph (3), since the assignee could request that pay-
ment be made to the assignor.

78. After discussion, the Working Group adopted the
substance of paragraph (2), subject to replacing the refer-
ence to payment instructions with the words “the person or
to the account or address identified in the notification”.

Paragraph (3)

79. It was noted that paragraph (3) was intended to cover
situations in which the debtor received several notifica-
tions relating to more than one assignment of the same
receivables made by the same assignor. It was generally
agreed that in such situations the debtor should be able to
discharge its obligation by paying the person identified in
the first notification. It was stated that the debtor should be
provided with an easy mechanism to discharge its obliga-
tion and could not be expected to find out who among
several assignees of the same receivables was the rightful
claimant. In response to a question, it was explained that
the issue as to whether the assignee who received payment
by the debtor could retain the proceeds of payment was
not addressed in draft article 18 but in the provisions deal-
ing with priority. A suggestion to revise paragraph (3) in
order to allow the debtor to discharge its obligation by
paying the person identified in any notification was not
met with approval.

80. Noting that paragraph (3) was not intended to cover
situations in which several notifications related to one and
the same assignment, the Working Group considered the
question whether the paragraph should be revised in order
to address the issue of corrections of mistakes or changes
in payment instructions contained in a notification. It was
pointed out that a rule along the lines of paragraph (3)
could inadvertently result in the assignee being unable to
correct mistakes made in the first notification or to change
its payment instructions.

81. As to the specific way in which those issues should
be addressed, a number of suggestions were made. One
suggestion was that the issuer of the first notification
should be allowed to correct or to change it. That sugges-
tion was objected to on the ground that, if the issuer of the
first notification was the assignor, it should not be allowed
to change the payment instructions given in the notifica-
tion, since the assignor was divested of its rights in the
receivables. It was thus suggested that the right to correct
or to change the payment instructions should be reserved
for the assignee. That suggestion was also objected to on
the ground that, if the first notification was given by the
assignor, only the assignor could correct or change it. Both
of the above-mentioned suggestions were objected to on
the ground that a rule subjecting the debtor’s discharge to
corrections or changes made in the notification by the
assignor or the assignee would inappropriately require the
debtor to determine the correct or accurate content of the
notification. Such a result would place on the debtor the
risk of loss for mistakes made by, or changes in the inten-
tions of, the assignor or the assignee and could thus jeop-
ardize the certainty needed in a rule dealing with the debt-

or’s protection. It was therefore suggested that the matter
should be left to be resolved by national law and practice.

82. In view of its discussion of the issue of payment in-
structions, the Working Group decided that a reference to
the assignee should be added in draft article 16, paragraph
(3). It was widely felt that the debtor needed to know, in
addition to the identity of the payee, the identity of the
assignee who could issue payment instructions. The sug-
gestion to also refer to the person authorized by the as-
signee to issue payment instructions was objected to on the
ground that the assignee’s right to authorize someone else
to issue payment instructions was sufficiently based on
agency law and did not need to be explicitly mentioned in
draft article 16, paragraph (3).

83. Still with regard to draft article 16, paragraph (3), it
was stated that the notification should be kept as simple as
possible in order to avoid that an incomplete notification
would be invalid. The validity of the notification, it was
said, should depend exclusively on the identification of the
assignee and the receivables assigned, while identification
of the payee or any payment instructions should not con-
stitute a necessary element. It was, therefore, pointed out
that it would be necessary to reconsider the wording of
draft article 16, paragraph (3).

84. In the discussion, the question was raised as to
whether paragraph (3) was inconsistent with draft article
17 which established the right of each assignee to pay-
ment. In response, it was pointed out that, by allowing the
debtor to discharge its obligation through payment to the
person identified in the first notification, the paragraph
established a defence that the debtor could raise against all
other assignees.

85. After discussion, the Working Group adopted the
substance of paragraph (3), subject to replacing the refer-
ence to payment instructions by the words “the person or
to the account or address identified in the first notification
received”.

Paragraph (4)

86. While general support was expressed in favour of the
substance of the rule contained in paragraph (4), a number
of suggestions were made. One suggestion was that the
assignee should be under a general obligation to attach to
the notification adequate proof of the assignment. That
suggestion was objected to on the ground that such an
approach would inadvertently result in an increase in the
cost of credit.

87. Another suggestion was that the words “and until”
should be inserted after the word “unless” in order to make
it clear that the proof of the assignment should be submit-
ted by the assignee to the debtor “within a reasonable
period of time” and prior to the time of payment. That
suggestion did not attract support in view of the general
understanding that, under paragraph (4), the debtor who
had requested proof of the assignment should suspend
payment until such proof had been received or the reason-
able period had elapsed. It was generally felt that the sug-
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gested wording might be misinterpreted as allowing the
debtor to discharge its payment obligation by paying the
assignor during the “reasonable period” referred to in
paragraph (4).

88. Yet another suggestion was that the scope of the
paragraph should be expanded to cover defective notifica-
tions and thus that the paragraph should be rephrased
along the following lines:

“In case the debtor receives payment instructions
which are incomplete, unclear or otherwise defective,
the debtor is entitled to request the assignee or the per-
son identified in the notification as the person entitled
to issue payment instructions to furnish within a reason-
able period of time such information as is needed to
complete, clarify or correct such payment instructions
and, unless the assignee or such person entitled to issue
payment instructions does so, the debtor is discharged
by paying the assignor.”

89. It was generally felt that adding the proposed word-
ing was unnecessary, since a defective notification, i.e. a
notification that did not contain all the elements described
in draft article 16, paragraph (3), would be ineffective. It
was generally agreed that the opening words (“In case the
debtor receives notification of the assignment from the as-
signee”) adequately reflected the need to protect the debtor
in case notification was received by a person unknown to
the debtor and should thus be retained.

90. As a matter of drafting, it was suggested that the ref-
erence to the proof of the assignment being “furnished” by
the assignee should be avoided since, in certain jurisdic-
tions, it might be interpreted as prescribing that the origi-
nal documents evidencing the assignment should be deliv-
ered to the debtor, to the exclusion of any copy of such
documents. It was generally felt that words such as “exhib-
ited”, “displayed” or “provided” would be preferable. For
the same reasons, it was agreed that, pending a final deci-
sion as to the form of the assignment, the words between
square brackets (“the writing evidencing the assignment
or”) should be deleted. Subject to those modifications, the
Working Group adopted the substance of paragraph (4).

Paragraph (5)

91. General support was expressed in favour of the prin-
ciple embodied in paragraph (5) that draft article 18 was
not intended to exclude other grounds for discharge of the
debtor that might exist under law applicable outside the
draft Convention.

92. However, the view was expressed that the words
“any other ground” might not make it sufficiently clear
that the paragraph referred to the provisions of applicable
law outside the draft Convention, including contractual
and non-contractual law. It was generally agreed that such
an interpretation, in conformity with the interpretation
given of references to “any other ground” in the Ottawa
Convention, could appropriately be given in a commentary
to the draft Convention, to be prepared at a later stage.

93. A related view was that the words “to the person
entitled to payment” might raise some uncertainty as to
how the debtor was to determine who was the rightful
claimant. It was generally felt, however, that the reference
being made to payment “to the person entitled to payment”
was particularly useful and provided the necessary degree
of flexibility by establishing a “safe harbour rule” under
which, irrespective of whether payment was made in ac-
cordance with the other provisions of draft article 18, the
debtor could obtain discharge of its obligation by paying
the rightful claimant. After discussion, the Working Group
adopted the substance of paragraph (5) unchanged.

Article 19. Defences and rights of set-off of the debtor

94. The text of draft article 19 as considered by the
Working Group was as follows:

“(1) In a claim by the assignee against the debtor for
payment of the assigned receivables, the debtor may
raise against the assignee all defences arising from the
original contract [or from a decision of a judicial or
other authority giving rise to the assigned receivable] of
which the debtor could avail itself if such claim were
made by the assignor.

“(2) The debtor may raise against the assignee any
rights of set-off arising from contracts between the
assignor and the debtor other than the original contract
[or from a decision of a judicial or other authority other
than that giving rise to the assigned receivable], pro-
vided that they were available to the debtor at the time
notification of the assignment was received by the
debtor.

“(3) Notwithstanding paragraphs (1) and (2), defences
and rights of set-off that the debtor could raise pursuant
to article 12 against the assignor for breach of agree-
ments limiting in any way the assignor’s right to assign
its receivables are not available to the debtor against the
assignee.”

Paragraph (1)

95. The Working Group found the substance of the para-
graph to be generally acceptable. It was pointed out, how-
ever, that the term “defences” might insufficiently cover
rights to raise a counter-claim arising under the original
contract. It was thus decided that the words “or rights of
set-off” should be inserted after the words “all defences”
in paragraph (1). Subject to that change, the Working
Group adopted the substance of paragraph (1).

Paragraph (2)

96. While support was expressed in favour of the princi-
ple that notification should cut off certain rights of set-off
that the debtor might have against the assignee, a number
of concerns were expressed with regard to the current for-
mulation of paragraph (2). One concern was that the para-
graph might inappropriately limit the rights of set-off aris-
ing from contractual sources, thus excluding rights of
set-off arising from non-contractual sources or rights
based on law or a judicial or other decision. In order to
address that concern, it was suggested that the words “aris-
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ing ... the assigned receivable]” should be deleted and that
paragraph (2) should be rephrased to refer to “any other”
rights of set-off. That suggestion was broadly supported.

97. Another concern was that the reference to the rights
of set-off being “available” to the debtor when the notifi-
cation was received might be insufficiently precise regard-
ing the required degree of maturity of a right of set-off at
the time of notification. In order to address that concern,
the suggestion was made that rights of set-off should not
only be “available” but also “actual and ascertained” at the
time when notification was received. That suggestion was
objected to on the ground that it would inappropriately
limit the rights of set-off of the debtor to those in which
the amount of the counter-claim was fixed at the time of
notification. It was suggested that such an approach would
unnecessarily interfere with national law on set-off, a mat-
ter on which national systems were said to differ widely.

98. As to how rights of set-off arising prior to notifica-
tion and not quantified at the time when notification was
received might be accommodated by the draft Convention,
it was suggested that a distinction should be drawn be-
tween rights of set-off arising from contracts related
(“connex”) to the original contract and those rights of set-
off arising from contracts unrelated to the original con-
tract. Accordingly, the former should be “available” even
if they were not quantified at the time of notification,
while the latter should be “available” only if they were
quantified at the time of notification. It was generally felt,
however, that it might not be feasible to unify in the con-
text of draft article 19 the various legal regimes governing
set-off. After discussion, the Working Group decided to
leave the matter to the applicable law. In that connection,
the suggestion was made that paragraph (2) should then
specify which law would be applicable to set-off. The
Working Group generally agreed to defer its discussion on
the law applicable to set-off until it had completed its re-
view of draft article 30.

99. In the discussion, the view was expressed that in the
context of paragraph (2) an exception should be made to
the rule contained in draft article 16, paragraph (3). It was
stated that such an exception would result in a notification
that did not identify the payee cutting off rights of set-off
that might become available to the debtor after notifica-
tion. It was pointed out that such an approach would re-
flect current practice and failure to adopt it could hamper
such practices and adversely affect the availability and the
cost of credit.

100. While some support was expressed for the above
suggestion, a number of objections were raised. It was
observed that the suggested approach would jeopardize the
certainty needed for debtors to the extent that debtors,
including consumer-debtors, would inappropriately be re-
quired to know that a notification had different effects for
the purposes of the various provisions of the draft Conven-
tion. In addition, it was pointed out that the suggested
approach would not provide the degree of certainty re-
quired by assignees (i.e. financiers), since they would nor-
mally identify the payee in the notification, along the lines
of draft article 16, paragraph (3), as adopted by the Work-
ing Group. In response, it was observed that, while it

would be normal practice to identify the payee in the con-
text of certain transactions (e.g. factoring), a notification
would not always contain an identification of the payee in
the context of other practices, under which notification
was merely intended to cut off the debtor’s rights of set-
off that might arise after notification based on a source
other than the original contract. For that reason, draft ar-
ticle 16, paragraph (3), requiring identification of the
payee in the notification would need to be reconsidered.
After discussion, the Working Group decided that para-
graph (2) should include within square brackets language
reflecting the above-mentioned suggestion for considera-
tion at a future session and referred the specific formula-
tion to the drafting group. The decision was made on the
understanding that draft article 16, paragraph (3), might
need to be reconsidered at a later stage. Subject to that
modification and the modification mentioned in paragraph
96 above, the Working Group adopted the substance of
paragraph (2).

Paragraph (3)

101. The view was expressed that draft article 12 would
only be acceptable if the debtor could raise against the
assignee any rights of set-off that might be available to the
debtor against the assignor for violation of an anti-assign-
ment clause. The suggestion was thus made that paragraph
(3) should be either deleted or revised to reflect that view.
The prevailing view, however, was that, in case of an as-
signment made in breach of an anti-assignment clause, the
debtor could claim damages only from the assignor and
not from the assignee. Such an approach was generally
found to be consistent with the approach followed in draft
article 12, according to which any liability existing under
the law applicable outside the draft Convention for the
violation of an anti-assignment clause by the assignor
should not be extended to the assignee, since that could
render the assignment of no value to the assignee.

102. As a matter of drafting, it was suggested that the
reference to paragraph (2) contained in paragraph (3)
should be deleted, since paragraph (3) referred to defences
and rights of set-off arising because of a violation of anti-
assignment clauses included in the original contract. That
suggestion was objected to on the ground that anti-assign-
ment clauses might be agreed upon by the assignor and the
debtor in an agreement other than the original contract.
After discussion, the Working Group adopted the sub-
stance of paragraph (3) unchanged.

Article 20. Agreement not to raise defences or rights
of set-off

103. The text of draft article 20 as considered by the
Working Group was as follows:

“(1) Without prejudice to [the law governing con-
sumer protection] [public policy requirements] in the
State in which the debtor is located, the debtor may
agree with the assignor in writing not to raise against
the assignee the defences and rights of set-off that it
could raise pursuant to article 19. Such an agreement
precludes the debtor from raising against the assignee
those defences and rights of set-off.
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“(2) The debtor may not agree not to raise:
“(a) defences arising from fraudulent acts on the

part of the assignee or the assignor;
“(b) the right to contest the validity of the original

contract.

“(3) Such an agreement may only be modified by
written agreement. [After notification, such a modifica-
tion is effective as against the assignee subject to article
21(2).]”

Paragraph (1)

104. Various views were expressed as to whether the
opening words of the first sentence should refer to the law
governing consumer protection or to public policy require-
ments. One view was that the reference to public policy
requirements should be retained, since it would parallel
existing rules under many national laws. A related view
was that both references to consumer protection and to
public policy requirements should be retained in order to
ensure maximum protection of the debtor. The prevailing
view, however, was that the reference to public policy
should be avoided, since it would inappropriately widen
the scope of the exceptions to the provision and create
uncertainty as to its contents. Moreover, it was pointed out
that the question of public policy was sufficiently ad-
dressed in the context of draft articles 32 and 33 dealing
with mandatory rules and public policy respectively.

105. As to the reference to consumer-protection legisla-
tion, the view was expressed that it should be limited to:
statutory law (thus excluding the application of case law,
the contents of which might be difficult to ascertain); and
to the law applicable to individuals, i.e. natural persons
(thus excluding the law applicable to legal persons, al-
though certain associations or small unincorporated busi-
nesses might be treated as “consumers” under consumer-
protection legislation in certain countries). It was
suggested that elements of a definition of “consumer” for
the purposes of draft article 20 could be drawn from draft
article 4 (a), which dealt with assignments made “for per-
sonal, family or household purposes”.

106. It was widely felt, however, that it would be overly
ambitious for the draft Convention to attempt to unify no-
tions such as “consumer” or “law governing consumer
protection” by way of a substantive law provision. Any
attempt to define “consumer” in the context of draft article
20 or more generally for the purposes of the draft Conven-
tion would deviate from the approach taken in previous
international legal instruments adopted by UNCITRAL.
After discussion, the Working Group agreed that it would
be preferable for the draft Convention to deal with the
matter of consumer protection by way of a conflict-of-laws
rule under which the definition of “consumer”, as well as
the scope and contents of any “law governing consumer
protection”, would be determined by the law of the coun-
try in which the debtor was located.

107. As to the second sentence of paragraph (1), while
the view was expressed that it merely stated the obvious
consequence of the rule contained in the first sentence, it

was generally felt that it should be maintained for the pur-
pose of clarity. After discussion, subject to the above-
mentioned deletion of the reference to public policy re-
quirements, the Working Group adopted the substance of
paragraph (1) unchanged.

Paragraph (2)

Opening words

108. As a matter of drafting, it was generally agreed that
the words “the debtor may not agree not to raise” should
be replaced by wording such as “the debtor may not agree
to exclude”.

Subparagraph (a)

109. The view was expressed that the reference to de-
fences arising from fraudulent acts on the part of the
assignor should be deleted. In support, it was stated that
such a reference might introduce uncertainty in a number
of financial transactions by requiring the assignee to inves-
tigate whether the original contract might be vitiated by
fraud on the part of the assignor. It was also stated that, in
the context of paragraph (2), it was important to grant
protection to the assignee who had acted in good faith. It
was generally felt that the reference to “fraudulent acts on
the part of the assignee” would sufficiently address the
need to cover both cases where fraud had been committed
by the assignee alone or by the assignee in collusion with
the assignor. After discussion, it was decided that
subparagraph (a) should read along the following lines:
“defences arising from fraudulent acts on the part of the
assignee”.

Subparagraph (b)

110. A concern was expressed that precluding the debtor
from agreeing not to raise “the right to contest the validity
of the original contract” might run counter to existing
practice, which was said to be essential in the context of
financing of export transactions and under which debtors
would agree not to raise defences arising from the possible
invalidity of the original contract. Such practice was con-
sistent with the need to preserve the assignee from having
to investigate the validity of the underlying original con-
tract.

111. It was recalled that paragraph (2) had been inspired
by article 30, paragraph (1), of the United Nations Con-
vention on International Bills of Exchange and Interna-
tional Promissory Notes (1988)b, hereinafter referred to as
“the United Nations Bills and Notes Convention”; (see A/
CN.9/434, para. 211) and was intended to parallel in the
context of assignment of receivables the legal regime of
negotiable instruments. The discussion focused on the
ways in which such a parallel might be established. Vari-
ous views were expressed in that respect.

bOfficial Records of the General Assembly, Forty-second Session,
Supplement No. 17 (A/42/17), annex I; see also General Assembly res-
olution 43/165, annex, of 9 December 1988.
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112. One view was that the matter might be dealt with by
way of a general reference to the law of negotiable instru-
ments. Pursuant to that view, a proposal was made that
subparagraph (b) should be rephrased along the following
lines: “The debtor may not agree not to raise against the
assignee defences or rights of set-off which the debtor
would be entitled to raise if the receivable were embodied
in a negotiable instrument issued in the State in which the
debtor is located”. It was stated that, should the proposed
wording be retained as stating a general rule, subparagraph
(a) as currently drafted could be mentioned as an illustra-
tion of that rule. That proposal was supported on the
ground that it would accommodate the above-mentioned
practice in the financing of export transactions by validat-
ing clauses under which debtors would agree not to raise
defences arising from the possible invalidity of the origi-
nal contract. A related proposal was that paragraph (2)
might merely refer to article 30, paragraph (1), of the
United Nations Bills and Notes Convention, which would
thus be incorporated by reference into the draft Conven-
tion.

113. However, doubts were expressed as to whether it
would be appropriate to regulate the issue by way of a
mere reference to the law of negotiable instruments, which
might not in all countries be similar to the legal regime
established by the United Nations Bills and Notes Conven-
tion. Doubts were also expressed as to whether a reference
to the law of negotiable instruments was consistent with
draft article 4 (b), which excluded the application of the
draft Convention to transfers of receivables by endorse-
ment or delivery of a negotiable instrument. In addition, it
was stated that referring to the law governing negotiable
instruments might run counter to the will of the parties,
since their decision not to incorporate their receivables in
negotiable instruments might indicate their intent not to
make their transaction subject to the law of negotiable
instruments. In that context, it was stated that paragraph
(2) as currently drafted should be regarded as establishing
the minimum level of protection for the debtor. With a
view to preserving that minimum level of protection, it
was suggested that the words “to the extent that it would
contravene the public policy of the State in which the
debtor is located” might be added at the end of
subparagraph (b).

114. Another view was that paragraph (2) should be re-
placed by substantive provisions drawn from article 30,
paragraph (1) (a) and (c), of the United Nations Bills and
Notes Convention. While providing the debtor with a level
of protection similar to that currently embodied in para-
graph (2), such a substantive provision could avoid any
reference to the “validity” of the original contract, a refer-
ence which might prove ambiguous in view of the various
concepts (e.g. misrepresentation, error and other defences)
that might be associated with it in certain legal systems.

115. With a view to reflecting the possible contents of
substantive provisions drawn from article 30, paragraph
(1), of the United Nations Bills and Notes Convention, the
following text was proposed as a substitute for paragraph
(2) (b):

“(b) defences based on the debtor’s incapacity to
incur liability on the original contract;

“(c) where the original contract is in writing, de-
fences based on the fact that the debtor signed the origi-
nal contract without knowledge that the debtor’s signa-
ture made the debtor a party to the contract, provided
that such lack of knowledge was not due to the debtor’s
negligence and provided that the debtor was fraudu-
lently induced to sign”.

116. It was observed that the proposed new
subparagraphs (b) and (c) were based solely on the provi-
sions of article 30, paragraph (1) (c), of the United Nations
Bills and Notes Convention. Thus, article 30, paragraph
(1) (a), of that Convention, which empowered a party to
set up against a holder of a negotiable instrument “de-
fences under paragraph 1 of article 33, article 34, para-
graph 1 of article 35, paragraph 3 of article 36, paragraph
1 of article 53, paragraph 1 of article 57, paragraph 1 of
article 63 and article 84 of [the Bills and Notes] Conven-
tion”, was not reflected in the proposal. It was explained
by the proponents of the new subparagraphs that the de-
fences listed in article 30, paragraph (1) (a), of the Bills
and Notes Convention were either not applicable in the
context of assignment transactions or, if applicable, were
of the kind that should be subject to waiver by the debtor.
While it was widely felt that further deliberation might be
needed at a future session regarding the extent to which
the draft Convention should parallel the approach taken in
article 30, paragraph (1), of the Bills and Notes Conven-
tion, the Working Group agreed that the proposed text
provided an appropriate basis for continuation of the dis-
cussion.

117. Wide support was expressed for new paragraph (2)
(b), which was said to dispel uncertainty by avoiding the
reference to the notion of the “validity” of the original
contract. With respect to the proposed reference to the
“incapacity” of the debtor to incur liability, it was gener-
ally felt that the text should make it clear that it was also
intended to refer to the possible lack of authority of the
debtor to incur liability, a concept which might not be
encompassed by the notion of “incapacity” in all legal sys-
tems. On that assumption, the Working Group adopted the
substance of new paragraph (2) (b) and referred it to the
drafting group.

118. Support was also expressed in favour of new para-
graph (2) (c). The view was expressed, however, that the
proposed text might need to be considered more carefully
at a future session in the light of the need to ensure an
appropriate level of protection of the debtor. In particular,
it was stated that imposing upon the debtor the cumulative
obligation to prove that it had not been negligent and that
it had been fraudulently induced to sign might be exces-
sively burdensome. As a matter of drafting, it was stated
that the proposed text of new paragraph (2) (c) placed too
much emphasis on form requirements, by referring to the
original contract being “in writing” and to the “signature”
of the debtor. It was thus suggested that, instead of focus-
ing on how form requirements had been met by the origi-
nal contract, the provision should focus on how the con-
sent of the debtor had been expressed. With a view to
accommodating the above-mentioned views and concerns,
it was suggested that the proposed new subparagraph (c)
might be redrafted as follows:
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“(c) defences based on the fact that the debtor con-
sented to the original contract without knowledge that
the debtor’s consent made it a party to the contract,
provided that such lack of knowledge was not due to
the debtor’s negligence or provided that the debtor was
fraudulently induced to consent”.

119. The Working Group took note of the suggested
amendment. After discussion, it was decided that the origi-
nal text of the proposed paragraph (2) (c) referred to in
paragraph 115 above should be placed in square brackets
for continuation of the discussion at a future session.

Paragraph (3)

120. As a matter of drafting, it was generally felt that the
words “such an agreement” should be replaced by the
words “an agreement referred to in paragraph (1)”. It was
also felt that the drafting group might need to consider
whether the text of paragraph (3) might be better placed
before paragraph (2).

121. It was generally agreed that there was no need to
limit the scope of the provision to the case where a modi-
fication of the agreement occurred after notification of the
assignment. With a view to covering also the case where
a modification occurred before notification, it was decided
that the second sentence should be redrafted as follows:
“The effect of such a modification is determined by article
21”. After discussion, the Working Group adopted the
substance of paragraph (3) as amended.

Article 21. Modification of the original contract [or of
the receivable]

122. The text of draft article 21 as considered by the
Working Group was as follows:

“(1) An agreement concluded before notification of
the assignment between the assignor and the debtor that
affects the assignee’s right to payment is effective as
against the assignee and the assignee acquires corre-
sponding rights.

“(2) After notification of the assignment, an agree-
ment under paragraph (1) of this article is effective as
against the assignee and the assignee acquires corre-
sponding rights,

“Variant A
if it is made in good faith and in accordance with rea-
sonable commercial standards or, in case of a modifica-
tion relating to a receivable fully earned by perform-
ance, it is consented to by the assignee.

“Variant B
if the modification is provided for in the assignment or
is later consented to by the assignee.

“[(3) Paragraphs (1) and (2) of this article do not affect
any right of the assignee against the assignor for breach
of an agreement between the assignor and the assignee
that the assignor will not modify the original contract
without the assignee’s consent.]

“[(4) In case a receivable is confirmed or determined in
a decision of a judicial or other authority, it may be
modified only through a decision of that authority.]”

Paragraph (1)

123. While support was expressed in favour of the sub-
stance of paragraph (1), a number of suggestions of a
drafting nature were made. One suggestion was that refer-
ence should be made, instead of to “the assignee’s right to
payment”, to the contents or the characteristics of the re-
ceivable. That suggestion was broadly supported. Another
suggestion was that the last words of paragraph (1) could
be usefully clarified by a reference to the person as against
which the assignee acquired corresponding rights. It was
agreed that those words were generally acceptable to the
extent that they were intended to ensure that the assignee
acquired the rights arising under the modified contract as
against the debtor. It was widely felt, however, that, in
order to avoid creating any uncertainty as to the meaning
of those words, language should be included in paragraph
(3) so as to ensure that any modification of the original
contract agreed upon between the assignor and the debtor
would not affect the rights of the assignee against the
assignor. Subject to the above-mentioned change to para-
graph (1) and the modification of paragraph (3) (see para.
132, below), the Working Group adopted the substance of
paragraph (1).

Paragraph (2)

124. As a matter of drafting, it was suggested that the
chapeau of paragraph (2), rather than focusing on the ex-
ceptional cases in which a modification after notification
was effective as against the assignee, should be reformu-
lated to state the rule that after notification a modification
would not be effective as against the assignee. Language
along the following lines was suggested: “After notifica-
tion, an agreement between the assignor and the debtor is
ineffective as against the assignee unless”. The suggestion
was broadly supported on the understanding that in those
exceptional cases in which a modification would be effec-
tive as against the assignee even after notification, the as-
signee would acquire the rights arising under the modified
contract as against the debtor.

125. The Working Group considered the question of
which of the two variants contained in paragraph (2) was
preferable. In favour of variant A, it was stated that it was
sufficiently flexible to ensure that, while a modification
would need to be consented to by the assignee in case of
a fully earned receivable, the assignee’s consent would not
be necessary for every minor modification of the original
contract if the receivable was not fully earned. It was ob-
served that such flexibility was necessary in particular in
project financing where requiring the parties to the origi-
nal construction contract to obtain the consent of the as-
signee to every minor modification could be disruptive for
the project and burdensome for the assignee. In addition,
it was said that the same degree of flexibility was neces-
sary in financial restructuring agreements in which, in re-
turn for a change in the interest rate or the date of maturity
of debts, receivables were offered as security. In that con-
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text, the assignor, who was allowed to manage its busi-
ness, should not be required to seek the consent of the
assignee to every little modification of the restructuring
agreement.

126. While the need to preserve flexibility in the above-
mentioned cases was generally recognized, the view was
widely shared that variant A introduced uncertainty. It was
stated that such uncertainty would be caused by the use of
the terms “good faith” and “reasonable commercial stand-
ards”, which were not universally understood in the same
manner. In addition, it was observed that an approach
along the lines of variant A might encourage fraud by the
assignor. Moreover, it was pointed out that parties to con-
struction or to restructuring agreements did not need the
protection provided by variant A, since they would nor-
mally address the issue of modifications in their contracts.
As to the requirement that the assignee consent to a modi-
fication in case of a fully earned receivable, it was stated
that it did not adequately protect the assignee, since as-
signees often extended credit on the basis of unearned or
partly earned receivables (e.g. in case of multiple ship-
ments over a long period of time or post-invoice contrac-
tual obligations).

127. The Working Group thus focused its attention on
variant B. It was widely felt that variant B appropriately
reflected the cardinal principle that, after notification of
the assignment, a modification of the original contract
made without the consent of the assignee could not be
effective as against the assignee. However, in order to
accommodate the need for some flexibility, a number of
suggestions were made. One suggestion was that variant B
could be usefully revised to provide that consent by the
assignee should not be withheld unreasonably. There was
broad support in the Working Group for that suggestion.

128. Another suggestion was that variant B could be re-
structured so as to list three situations in which a modifica-
tion would be effective as against the assignee, i.e. if the
modification was provided for in the original contract or if
it was later consented to by the assignee or if a reasonable
assignee would have consented to the modification. While
that suggestion received strong support, a number of con-
cerns were expressed. One concern was that such an ap-
proach might inadvertently result in assignees having to
look at a large number of contracts in order to determine
whether a provision was included therein dealing with con-
tract modification. Another concern was that, in order to
ensure that the modification would be effective as against
the assignee, the debtor would have to determine whether a
“reasonable” assignee would have consented to it, a matter
that would not always be easy for the debtor to determine.

129. Yet another suggestion was that the consent of the
assignee should be required only in case a modification of
the original contract resulted in “material adverse effects”
on the rights of the assignee. While some support was
expressed in favour of that suggestion, it was objected to
on the ground that it would inappropriately limit the situ-
ations in which the consent of the assignee would be re-
quired. The reference to the consent of a “reasonable as-
signee” was said to be preferable, since it appeared to be
less restrictive in that respect.

130. In order to accommodate the views and concerns
expressed, language along the following lines was pro-
posed:

“After notification of the assignment, an agreement
between the assignor and the debtor that affects the
assignee’s rights is ineffective unless:

“(a) the assignee consents to it; or
“(b) the receivable is not fully earned by perform-

ance and either modification is provided for in the
original contract or, in the context of the original con-
tract, a reasonable assignee would consent to the modi-
fication.”

131. Broad support was expressed in favour of the sug-
gested revision of paragraph (2). In response to a number
of questions that were raised, it was observed that: the
exact meaning of the word “ineffective” could usefully be
clarified in a commentary to the draft Convention; refer-
ence should be made to modifications provided for in the
original contract, so as to ensure that both the debtor and
the assignee would be able to know about the possibility
of modifications; and reference should be made to fully
earned receivables, on the understanding that such refer-
ence indicated the time when an invoice was issued even
if the relevant contract had only been partially performed.
After discussion, the Working Group adopted the sub-
stance of paragraph (2) as amended.

Paragraph (3)

132. The Working Group recalled the decision taken in
the context of its discussion of paragraph (1) to revise
paragraph (3) so as to ensure that a modification agreed
upon between the assignor and the debtor did not affect
the assignee’s rights against the assignor (see para. 123,
above). It was widely felt that paragraph (3) needed to be
expanded so as to cover any right of the assignee as
against the assignor for breach of an agreement between
them.

133. As to the exact way in which that understanding
could be expressed, a number of suggestions were made.
One suggestion was that reference should be made, instead
of to rights of the assignee for breach of an agreement not
to modify the original contract, to paragraphs (1) and (2)
being without prejudice to any agreements between the
assignor and the assignee. Another suggestion was that the
words “that the assignor ... consent” contained in para-
graph (3) should be deleted. That suggestion received
broad support. It was stated that a modification of the
original contract could be a breach of an agreement be-
tween the assignor and the assignee, even if that agreement
did not include a specific clause precluding the assignor
from modifying the original contract. Subject to that
change, the Working Group adopted the substance of para-
graph (3).

Paragraph (4)

134. It was generally agreed that paragraph (4) should be
deleted. It was stated that a judgement creditor and a
judgement debtor should be allowed to settle their dispute
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by agreement. While the courts might not be bound by
such a settlement agreement, the parties thereto were. In
addition, it was observed that the paragraph might be mis-
interpreted as interfering with the judicial process in that it
might be read as suggesting that a higher court could not
reverse the decision of a lower court. After discussion, the
Working Group decided that the paragraph should be de-
leted. In line with that decision, the Working Group de-
cided that the reference to the original receivable in the
title of draft article 21 should be deleted.

New paragraph (4)

135. The view was expressed that, for the same reasons
mentioned in the context of the Working Group’s discus-
sion of draft article 19 (see paras. 99-100, above), a new
paragraph (4) should be inserted within square brackets in
draft article 21. The Working Group decided that new
paragraph (4), to be included in draft article 21 for consid-
eration at a future session, should read along the following
lines: “For the purposes of this article, the notification of
the assignment is effective even if it does not identify the
person to whom or the account or address to which the
debtor is required to make payment.”

Article 22. Recovery of advances

136. The text of draft article 22 as considered by the
Working Group was as follows:

“Without prejudice to [the law governing consumer
protection] [public policy requirements] in the country
in which the debtor is located and the debtor’s rights
under article 19, failure of the assignor to perform the
original contract [or the decision of a judicial or other
authority giving rise to the assigned receivable]
does not entitle the debtor to recover from the assignee
a sum paid by the debtor to the assignor or the as-
signee.”

137. The view was expressed that the title of draft article
22 insufficiently reflected the contents of the provision. It
was stated that the reference to “a sum paid by the debtor”
was intended to cover not only “advance” payments but
more generally any payment made by the debtor to the
assignor or the assignee. For example, in the case where
the original contract was to be performed in successive
instalments, the failure of the assignor to perform an in-
stalment should not entitle the debtor to recover any sum
paid upon performance of a previous instalment. After dis-
cussion, the Working Group decided that the title of draft
article 22 should read “Recovery of payments”.

138. With respect to the substance of the draft article, the
view was expressed that the words “and the debtor’s rights
under article 19" should be deleted as superfluous. In sup-
port of deletion, it was stated that the debtor’s rights to
raise defences or rights of set-off would only apply where
the debtor wished to reduce or avoid payments that were
yet to be made. Such rights were said to be irrelevant in
the context of draft article 22, since where a sum had al-
ready been paid, defences or rights of set-off of the debtor
under draft article 19 could not entitle the debtor to re-

cover any such sum from the assignee. The view was
expressed, however, that deleting the reference to draft
article 19 might inappropriately weaken the position of the
debtor, particularly in case of fraudulent collusion between
the assignor and the assignee. After discussion, the Work-
ing Group decided to maintain the reference to draft article
19 in draft article 22, subject to further deliberation at a
future session.

139. With regard to the reference to public policy, sup-
port was expressed in favour of the view that it should be
retained. It was stated that dealing with the issues of public
policy and other mandatory rules of law only in the con-
text of draft articles 32 and 33 might inappropriately limit
the extent to which the draft Convention would defer to
the mandatory law applicable outside the draft Conven-
tion. It was stated in response that, while draft articles 32
and 33 were placed in chapter VI dealing with conflicts of
laws, they were not intended in any way to limit the extent
to which the draft Convention would take into account the
concerns of States regarding public policy and other man-
datory rules. In addition, it was said that those draft arti-
cles were intended merely to ensure that public policy and
other mandatory rules would apply through the mechanism
of conflict-of-laws rules, thus providing the widest recog-
nition of legislation applicable outside the draft Conven-
tion. Moreover, it was pointed out that by avoiding multi-
ple references to the notions of “public policy” and
“mandatory rules” in the draft Convention, draft articles
32 and 33 were useful in limiting the risk that such notions
might receive different interpretations in the context of
different articles of the draft Convention. After discussion,
it was generally agreed that the text of draft article 22
should mirror the provisions of draft article 20, and that, in
line with the decision taken with respect to draft article 20,
paragraph (1) (see para. 107, above), the words “[public
policy requirements]” should be deleted. Subject to that
change, the Working Group adopted the substance of draft
article 22.

Chapter V. Subsequent assignments

General remarks

140. After concluding its discussion of section II of
chapter IV of the draft Convention, owing to the lack
of sufficient time, the Working Group decided to defer
consideration of section III to a future session and to
have an initial exchange of views on chapter V. It was
generally agreed that the purpose of that exchange of
views would be to identify the issues to be addressed at a
future session.

141. It was generally felt that subsequent assignments
(i.e. assignments by the initial or any other assignee to
subsequent assignees) should be covered by the draft Con-
vention. It was stated that such assignments were made in
a number of practices, including international factoring,
securitization, project financing, restructuring of finan-
cially troubled businesses and refinancing transactions. Fa-
cilitation of such practices, it was observed, should be at
the core of a text which was aimed at increasing the avail-
ability of lower-cost credit.
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142. In the discussion, the view was expressed that the
Working Group might consider establishing rules dealing
with order of priority among several assignees of the same
receivables by the same assignor in the case of an assign-
ment by way of security. It was pointed out that in some
legal systems a second assignment of the same receivables
was invalid, thus not permitting the use of receivables by
the assignor as security for credit obtained from several
successive assignees.

Article 25. Scope

143. The text of draft article 25 as considered by the
Working Group was as follows:

“This Convention applies to:

“(a) assignments of receivables by the initial or
any other assignee to subsequent assignees (“subse-
quent assignments”) that are governed by this Conven-
tion under article 1, notwithstanding that the initial or
any other previous assignment is not governed by this
Convention; and

“(b) any subsequent assignment, provided that the
initial assignment is governed by this Convention, as if
the subsequent assignee were the initial assignee.”

Subparagraph (a)

144. It was noted that subparagraph (a) was intended to
clarify that subsequent assignments that fell within the
scope of the draft Convention were governed by the draft
Convention, even if the initial assignment fell outside the
scope of the draft Convention (e.g. a subsequent assign-
ment in a securitization transaction may be covered even
if the initial assignment was a domestic assignment of
domestic receivables).

145. A number of observations were made. One observa-
tion was that subparagraph (a) appeared to be inconsistent
with the principle of continuatio juris embodied in
subparagraph (b). Another observation was that, in order
to more accurately reflect the idea that a subsequent as-
signment falling within the scope of the draft Convention
should be covered, even if the initial assignment was not
covered, reference should be made to chapter I as a whole.

Subparagraph (b)

146. Support was expressed for the principle of
continuatio juris embodied in subparagraph (b), i.e. that
the regime governing the initial assignment should govern
any subsequent assignment. However, it was observed that
subparagraph (b) could operate well if the initial receiv-
able was international, since any subsequent assignee
would be able to predict that the draft Convention would
apply to subsequent assignments by virtue of the interna-
tionality of the receivable. To the contrary, in case the
initial receivable was domestic, the application of
subparagraph (b) might not produce satisfactory results,
since a subsequent assignee would not be able to predict
the application of the draft Convention to a domestic as-
signment of a domestic receivable. It was thus widely felt
that subparagraph (b) needed to be amended in order to
avoid a situation in which the draft Convention would

apply to domestic assignments of domestic receivables. In
order to achieve the desired result, it was suggested that,
at the end of subparagraph (b), language along the follow-
ing lines should be added: “provided that in cases in which
the receivable was a domestic receivable a subsequent as-
signment in which the assignor and the assignee are lo-
cated in the same State as the debtor is not governed by
this Convention”.

Article 26. Agreements limiting subsequent assignments

147. The text of draft article 26 as considered by the
Working Group was as follows:

“(1) A receivable assigned by the initial or any subse-
quent assignee to a subsequent assignee is transferred
notwithstanding any agreement between the initial or
any subsequent assignor and the debtor or any subse-
quent assignee limiting in any way the initial or any
subsequent assignor’s right to assign its receivables.

“(2) Nothing in this article affects any obligation or
liability for breach of such an agreement, but a person
who was not party to such an agreement is not liable for
its breach.”

Title

148. It was observed that the title of draft article 26
might need to be aligned with the title of draft article 12.

Paragraph (1)

149. It was noted that, in paragraph (1), a reference had
been added to an anti-assignment agreement between “the
initial or any subsequent assignor and the debtor or any
subsequent assignee” in order to ensure that an anti-assign-
ment clause contained in the original contract or in the
assignment or in a subsequent assignment did not invali-
date any subsequent assignment. While support was ex-
pressed for the substance of paragraph (1), the view was
expressed that its exact formulation might have to be con-
sidered in particular with a view to determining whether a
reference to a subsequent assignee was necessary.

Paragraph (2)

150. It was noted that, under paragraph (2), if any as-
signee was liable towards the debtor or any assignor under
other applicable law outside the draft Convention for fur-
ther assigning the receivable despite an anti-assignment
clause contained in the original contract, in the assignment
or in any subsequent assignment, that liability was not ex-
tended to any subsequent assignee.

151. The view was expressed that, if paragraph (2) re-
ferred to contractual liability, it might be superfluous in
that it expressed a general principle of contract law. If,
however, paragraph (2) covered tortious liability of the
assignee for causing the assignor to violate an anti-assign-
ment agreement, it might not be appropriate.

152. In response, it was pointed out that, if the assignee
were to be held liable in any way relating to the breach of



Part Two. Studies and reports on specific subjects 107

an anti-assignment agreement between the assignor and
another party, the assignment would be of no value to the
assignee. In addition, subjecting the assignee to such po-
tential liability would inadvertently result in an increase in
the cost of credit even if such liability did not actually
arise, since assignees, in case of a bulk assignment, would
have to examine a large number of contracts in order to
determine whether an anti-assignment clause was included
therein. Moreover, it would in any case be difficult to dis-
tinguish tortious from contractual liability and to cover
one but not the other. After discussion, it was agreed that
the matter needed to be revisited in the context of draft
article 12, in which the issue of liability of the assignee for
breach of an anti-assignment clause by the assignor was
dealt with.

Article 27. Debtor’s discharge by payment

153. The text of draft article 27 as considered by the
Working Group was as follows:

“Notwithstanding that the invalidity of an assign-
ment renders all subsequent assignments invalid, the
debtor is entitled to discharge its obligation by paying
in accordance with the payment instructions set forth in
the first notification received by the debtor.”

154. It was stated that, in order to avoid repeating the
title of draft article 18, the title of draft article 27 might
need to be amended so as to read “debtor’s discharge by
payment in subsequent assignments”.

155. It was widely felt that, in case the debtor received
several notifications relating to a number of subsequent
assignments, the debtor should be able to discharge its
obligation by paying the person identified in the last noti-
fication received before payment. It was stated that, in its
current formulation, the provision could inadvertently re-
sult in the debtor having to determine whether an interme-
diate assignment was invalid. In response, it was observed
that, for the debtor to be able to determine that that rule
would apply and not the rule of draft article 18 (3) (which
provided that the debtor should discharge its obligation by
paying the person identified in the first notification), the
notification should indicate the fact that several subse-
quent assignments had taken place. However, the view
was expressed that in practice no problem would arise
since normally only the last assignee would need to notify
the debtor and thus the first notification would be also the
last. It was stated that draft article 28, which was drawn
from article 11, paragraph (2), of the Ottawa Convention,
had been premised on that understanding.

156. It was noted that in the case of an initial assignment,
under draft article 18, paragraph (2), the debtor could dis-
charge its obligation by paying the person identified in the
first notification even if the initial assignment was invalid;
and that, if in doubt as to the validity of an assignment, the
debtor may, under draft article 18, paragraph (4), pay the
assignor and be discharged. However, the view was ex-
pressed that the reference to the invalidity of a subsequent
assignment and the absence of similar language in draft
article 18 might raise problems of interpretation.

157. It was agreed that, in line with the decision of the
Working Group on draft article 18, paragraph (2) (see
para. 78, above), the words “the person or the account or
address identified in the first notification” should be sub-
stituted for the words “in accordance with the payment
instructions set forth in the notification received by the
debtor”.

Article 28. Notification of the debtor

158. The text of draft article 28 as considered by the
Working Group was as follows:

“Notification of a subsequent assignment constitutes
notification of [any] [the immediately] preceding assign-
ment.”

159. The view was expressed that notification of a sub-
sequent assignment should constitute notification of any
preceding assignment. It was stated that, in view of draft
article 16, paragraph (3), such an approach might inadvert-
ently result in requiring that the notification identify all
assignees and all payees. In response, it was observed that
the content of notification in the context of subsequent
assignments would need to be different. It was pointed out
that the debtor receiving a notification needed to be able to
determine whether a series of subsequent assignments or
of several assignments of the same receivables were in-
volved. For lack of sufficient time, the Working Group
deferred further consideration of draft article 28 to a future
session.

IV. REPORT OF THE DRAFTING GROUP

160. The Working Group requested a drafting group es-
tablished by the Secretariat to review the provisions of
draft articles 14-16 and 18-21, with a view to ensuring
consistency between the various language versions.

161. At the close of its deliberations, the Working Group
considered the report of the drafting group and adopted the
substance of draft articles 14-16, 18, 19 and 21 as revised
by the drafting group. The text of those revised articles is
reproduced in the annex to the present report.

162. With respect to draft article 20, paragraph (2), the
text of subparagraph (b) as revised by the drafting group
was as follows:

“(b) defences based on the debtor’s incapacity or
the lack of authority of the debtor’s agent to incur li-
ability on the original contract;”

163. Doubts were expressed as to whether the reference
to “the lack of authority of the debtor’s agent” appropri-
ately reflected the decision taken by the Working Group to
clarify that the text was also intended to refer to a possible
lack of authority of the debtor to incur liability (see para.
117, above). It was stated that, while the reference to the
debtor’s incapacity to incur liability was intended to apply
to situations where the debtor was a natural person, the
reference to the lack of authority of the debtor was in-
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tended to apply mostly to situations where the debtor was
a legal person, thus acting through its authorized agents.
With a view to expressing more clearly the intent of the
Working Group, it was decided that subparagraph (b)
should read as follows:

“(b) defences based on the debtor’s incapacity or
the lack of authority of the debtor’s agent to incur the
debtor’s liability on the original contract;”

164. Subject to that modification, the Working Group
adopted the substance of draft article 20 as revised by the
drafting group. The adopted text is reproduced in the an-
nex to the present report.

V. FUTURE WORK

165. It was noted that the next session of the Working
Group was scheduled to take place at Vienna from 5 to 16
October 1998, those dates being subject to confirmation by
the Commission at its thirty-first session, to be held in
New York from 1 to 12 June 1998.

ANNEX

Chapter IV. Rights, obligations and defences

Section I. Assignor and assignee

Article 14. Rights and obligations of the assignor and the
assignee

(1) Subject to the provisions of this Convention, the rights and
obligations of the assignor and the assignee arising from their
agreement are determined by the terms and conditions set forth
in that agreement, including any rules or general conditions re-
ferred to therein.

(2) The assignor and the assignee are bound by any usage to
which they have agreed and, unless otherwise agreed, by any
practices which they have established between themselves.

(3) In an international assignment, the assignor and the assignee
are considered, unless otherwise agreed, to have impliedly made
applicable to the assignment a usage which in international trade
is widely known to, and regularly observed by, parties to the
particular receivables financing practice.

Article 15. Representations of the assignor

(1) Unless otherwise agreed between the assignor and the as-
signee, the assignor represents at the time of the contract of
assignment that:

(a) the assignor has the right to assign the receivable;
(b) the assignor has not previously assigned the receivable to

another assignee; and
(c) the debtor does not and will not have any defences or

rights of set-off.

(2) Unless otherwise agreed between the assignor and the as-
signee, the assignor does not represent that the debtor has, or will
have, the financial ability to pay.

Article 16. Notification of the debtor

(1) Unless otherwise agreed between the assignor and the as-
signee, the assignor or the assignee or both may send the debtor
notification of the assignment and request that payment be made
to the person identified in the notification.

(2) Notification of the assignment or request for payment made
by the assignor or the assignee in breach of an agreement re-
ferred to in paragraph (1) is effective. However, nothing in this
article affects any obligation or liability of the party in breach of
such an agreement for any damages arising as a result of the
breach.

(3) Notification of the assignment shall be in writing and shall
reasonably identify the assigned receivables, the assignee and the
person to whom or for whose account or the address to which the
debtor is required to make payment.

(4) Notification shall be in any language that is reasonably de-
signed to inform the debtor about the content of the notification.
It shall be sufficient if notification is given in the language of the
original contract.

(5) Notification of the assignment may relate to receivables
arising after notification.

Section II. Debtor

Article 18. Debtor’s discharge by payment

(1) Until the debtor receives notification of the assignment, it is
entitled to discharge its obligation by paying the assignor.

(2) After the debtor receives notification of the assignment,
subject to paragraphs (3) to (5) of this article, it is discharged
only by paying the person or to the account or address identified
in such notification.

(3) In case the debtor receives notification of more than one
assignment of the same receivables made by the same assignor,
the debtor is discharged by paying the person or to the account
or address identified in the first notification received.

(4) In case the debtor receives notification of the assignment
from the assignee, the debtor is entitled to request the assignee
to provide within a reasonable period of time adequate proof that
the assignment has been made and, unless the assignee does so,
the debtor is discharged by paying the assignor. Adequate proof
includes, but is not limited to, any writing emanating from the
assignor and indicating that the assignment has taken place.

(5) This article does not affect any other ground on which pay-
ment by the debtor to the person entitled to payment, to a com-
petent judicial or other authority, or to a public deposit fund
discharges the debtor.

Article 19. Defences and rights of set-off of the debtor

(1) In a claim by the assignee against the debtor for payment of
the assigned receivables, the debtor may raise against the as-
signee all defences or rights of set-off arising from the original
contract [or from a decision of a judicial or other authority giving
rise to the assigned receivable] of which the debtor could avail
itself if such claim were made by the assignor.

(2) The debtor may raise against the assignee any other right of
set-off, provided that it was available to the debtor at the time
notification of the assignment was received. [For the purposes of
this paragraph, the notification of assignment is effective even if
it does not identify the person to whom or for whose account or
the address to which the debtor is required to make payment.]

(3) Notwithstanding paragraphs (1) and (2), defences and rights
of set-off that the debtor could raise pursuant to article 12 against
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the assignor for breach of agreements limiting in any way the
assignor’s right to assign its receivables are not available to the
debtor against the assignee.

Article 20. Agreement not to raise defences or rights of
set-off

(1) Without prejudice to the law governing consumer protec-
tion in the State in which the debtor is located, the debtor may
agree with the assignor in writing not to raise against the as-
signee the defences and rights of set-off that it could raise pur-
suant to article 19. Such an agreement precludes the debtor from
raising against the assignee those defences and rights of set-off.

(2) The debtor may not exclude:
(a) defences arising from fraudulent acts on the part of the

assignee;
(b) defences based on the debtor’s incapacity or the lack of

authority of the debtor’s agent to incur the debtor’s liability on
the original contract;

[(c) where the original contract is in writing, defences based
on the fact that the debtor signed the original contract without
knowledge that the debtor’s signature made the debtor a party to
the contract, provided that such lack of knowledge was not due
to the debtor’s negligence and provided that the debtor was
fraudulently induced to sign.]

(3) Such an agreement may only be modified by written agree-
ment. The effect of such a modification as against the assignee
is determined by article 21(2).

Article 21. Modification of the original contract

(1) An agreement concluded before notification of the assign-
ment between the assignor and the debtor that affects the assign-
ee’s rights is effective as against the assignee and the assignee
acquires corresponding rights.

(2) After notification of the assignment, an agreement between
the assignor and the debtor that affects the assignee’s rights is
ineffective as against the assignee unless:

(a) the assignee consents to it; or
(b) the receivable is not fully earned by performance and

either modification is provided for in the original contract or, in
the context of the original contract, a reasonable assignee would
consent to the modification.

(3) Paragraphs (1) and (2) of this article do not affect any right
of the assignor or the assignee for breach of an agreement be-
tween them.

[(4) For the purposes of this article, the notification of assign-
ment is effective even if it does not identify the person to whom
or the account or address to which the debtor is required to make
payment.]
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I. INTRODUCTION

1. At its twenty-eight session, the Working Group on
International Contract Practices continued its work, under-
taken pursuant to a decision taken by the Commission at
its twenty-eighth session (Vienna, 2-26 May 1995), on the
preparation of a uniform law on assignment in receivables
financing.1. It was the fifth session devoted to the prepa-
ration of that uniform law, tentatively entitled the draft
Convention on Assignment in Receivables Financing.

2. The Commission’s decision to undertake work on as-
signment in receivables financing was taken in response to
suggestions made to it in particular at the UNCITRAL
Congress, “Uniform Commercial Law in the 21st Century”
(held in New York in conjunction with the twenty-fifth
session, 17-21 May 1992). A related suggestion made at
the Congress was for the Commission to resume its work
on security interests in general, which the Commission at
its thirteenth session (New York, 14-25 July 1980) had
decided to defer for a later stage.2

3. At its twenty-sixth to twenty-eighth sessions (1993 to
1995), the Commission discussed three reports prepared
by the Secretariat concerning certain legal problems in the
area of assignment of receivables (A/CN.9/378/Add.3, A/
CN.9/397 and A/CN.9/412). Having considered those re-
ports, the Commission concluded that it would be both
desirable and feasible to prepare a set of uniform rules, the
purpose of which would be to remove obstacles to receiva-
bles financing arising from the uncertainty existing in vari-

ous legal systems as to the validity of cross-border assign-
ments (in which the assignor, the assignee and the debtor
would not be in the same country) and as to the effects of
such assignments on the debtor and other third parties.3

4. At its twenty-fourth session (Vienna, 13-24 November
1995), the Working Group commenced its work by con-
sidering a number of preliminary draft uniform rules con-
tained in a report of the Secretary-General entitled “Dis-
cussion and preliminary draft of uniform rules” (A/CN.9/
412). At that session, the Working Group was urged to
strive for a legal text aimed at increasing the availability of
lower cost credit (A/CN.9/420, para. 16).

5. At its twenty-fifth to twenty-seventh sessions (New
York, 8-19 July 1996, Vienna, 11-22 November 1996
and Vienna, 20-31 October 1997),4 the Working Group
continued its work by considering different versions of
the draft uniform rules contained in notes prepared by the
Secretariat (A/CN.9/WG.II/WP.87, A/CN.9/WG.II/WP.89
and A/CN.9/WG.II/WP.93). At those sessions, the Work-
ing Group adopted the working assumptions that the
text being prepared would take the form of a convention
(A/CN.9/432, para. 28) and would include conflict-of-
laws provisions (A/CN.9/434, para. 262), dealing in par-
ticular with questions of priority (A/CN.9/445, paras. 27
and 31).

1Official Records of the General Assembly, Fiftieth Session, Supple-
ment No. 17 (A/50/17), paras. 374-381.

2Ibid., Thirty-fifth Session, Supplement No. 17 (A/35/17), paras. 26-
28.

3Ibid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 297-
301; ibid., Forty-ninth Session, Supplement No. 17 (A/49/17), paras.
208-214; and ibid., Fiftieth Session, Supplement No. 17 (A/50/17), paras.
374-381.

4The twenty-seventh session, which was originally scheduled to take
place in New York from 23 June to 3 July 1997, had to be rescheduled
as a result of the decision of the General Assembly to hold its nineteenth
special session on Agenda 21 in New York from 23 to 27 June 1997.
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6. This note sets forth a revised version of the draft
Convention, reflecting the deliberations and decisions of
the Working Group thus far. Additions and modifications
to the text are indicated by underlining. With the excep-
tion of draft article 17, the underlined text in draft articles
13-22 is not new text but it appears underlined, since it has
not been discussed at the previous session of the Working
Group.

II. DRAFT CONVENTION ON ASSIGNMENT
IN RECEIVABLES FINANCING

Prior discussion:

A/CN.9/445, paras. 120-122 (Twenty-seventh session,
1997)
A/CN.9/434, para. 14 (Twenty-sixth session, 1996)

Remarks

In order to ensure consistency between the title and the
content of the draft Convention, the Working Group may
wish to consider the title once it has completed its consid-
eration of the draft Convention as a whole.

Preamble

The Contracting States,

Reaffirming their conviction that international trade on
the basis of equality and mutual benefit is an important
element in the promotion of friendly relations among
States,

[Considering that problems created by the uncertainties
as to the legal regime applicable to assignments in inter-
national trade constitute an obstacle to transactions in
which value, credit or related services is given or prom-
ised against value in the form of receivables, including
factoring, forfaiting, securitization, project financing and
refinancing transactions.]

Being of the opinion that the adoption of uniform rules
governing assignments in receivables financing would fa-
cilitate the development of international trade and would
promote the availability of credit at more affordable rates,

Have agreed as follows:

Prior discussion:

A/CN.9/445, paras. 123-124 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 15-16 (Twenty-sixth session, 1996)

Remarks

Should the Working Group prefer to retain the second
paragraph of the preamble, which has been prepared by
the Secretariat for the consideration of the Working
Group, it may wish to delete draft article 5(d) (definition
of receivables financing).

Chapter I. Scope of application

Article 1 [1]5. Scope of application

(1) This Convention applies to assignments of interna-
tional receivables and to international assignments of re-
ceivables as defined in this chapter, if, at the time of the
assignment, the assignor is located in a Contracting State.

(2) [The provisions of articles [...] do not apply] [This
Convention does not affect the rights and obligations of
the debtor] unless the debtor is located in a Contracting
State [or the rules of private international law lead to the
application of the law of a Contracting State to the rela-
tionship between the assignor and the debtor].

[(3) The provisions of articles 29 to 33 apply [to assign-
ments of international receivables and to international as-
signments of receivables as defined in this chapter] inde-
pendently of paragraphs (1) and (2) of this article.]

(4) Chapter VII applies in a Contracting State which has
made a declaration under article 43. [If a Contracting
State makes such a declaration, the provisions of articles
23(1) and 24(1), (2) do not apply in this State.]

Prior discussion:

A/CN.9/445, paras. 26-27, 31 and 125-145 (Twenty-
seventh session, 1997)
A/CN.9/434, paras. 17-25 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 14-18 and 29-32 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, paras. 19-25 and 30-31 (Twenty-fourth
session, 1995)

Remarks

1. At its previous session, the Working Group decided
that, in order to achieve certainty as to the application of
the draft Convention and as to the law applicable to prior-
ity, the term “place of business” or other similar term
should be clearly defined (A/CN.9/445, paras. 164-167).
In order to avoid creating interpretation problems with
regard to other UNCITRAL texts in which the term “place
of business” is referred to, use of that term is being
avoided. Reference is made instead to the location of the
assignor and the debtor, which is defined in draft article 5.
The definition is intended to ensure certainty by identify-
ing as the location of the assignor or the debtor a single
place and one that can be determined easily, i.e. the place
of registration or, in the case of an individual or a person
without a registered office, its habitual residence. Under
article 16(3) of the UNCITRAL Model Law on Cross-
Border Insolvency (1997)a, hereinafter referred to as “the
UNCITRAL Model Insolvency Law”) and article 3(1) of
the Convention on Insolvency Proceedings prepared by
the European Union, hereinafter referred to as “the Euro-
pean Insolvency Convention”, the registered office or, in
the case of an individual, its habitual residence, is pre-
sumed to be the centre of its main interests, “in the ab-
sence of proof to the contrary”.

aOfficial Records of the General Assembly, Fifty-second Session,
Supplement No. 17 (A/52/17), annex I.

5The numbers in square brackets refer to the articles of the previous
version of the draft Convention (A/CN.9/WG.II/WP.93).
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2. An alternative formulation for paragraph (1) might be:
“This Convention applies to international assignments”. In
order to cover all assignments presently covered in para-
graph (1) internationality would have to be defined along
the following lines: “An assignment is international if, at
the time of the assignment, any two of the following par-
ties are located in different States: assignor, assignee,
debtor” (see articles 1 and 4 of the United Nations Con-
vention on Independent Guarantees and Stand-by Letters
of Credit (1995)b; hereinafter referred to as the “United
Nations Guarantee and Stand-by Convention”).

3. Under such an approach, both international assign-
ments and assignments of international receivables would
be covered. The internationality, however, would be deter-
mined at the time of the assignment (under the present
formulation of draft article 3, the internationality of a re-
ceivable is determined at the time it arises; as a result, in
case of an assignment of future receivables, parties may
not be able to determine at the time of the assignment
whether the draft Convention would apply).

4. At its previous session, the Working Group decided
that the reference to the application of the draft Conven-
tion by virtue of private international law should be de-
leted, since it introduced an unacceptable degree of uncer-
tainty in a text that dealt not only with contractual
obligations but also with proprietary rights (A/CN.9/445,
para. 139). However, the uncertainty referred to cannot be
removed by deleting the reference to private international
law, since the rules of private international law also apply
outside the draft Convention. In addition, as a result of the
Working Group’s decision, if by virtue of private interna-
tional law rules the law of a Contracting State would be
applicable, the domestic law of that Contracting State may
be applied and not the draft Convention. It is submitted
that the uncertainty arising from the application of non-
uniform private international law rules and the problem
just identified could be satisfactorily addressed by a set of
uniform private international law rules along the lines of
draft articles 29-33.

5. In paragraph (2), the Working Group may wish to
specify the relevant provisions. Paragraph (3) appears in
square brackets pending a final decision by the Working
Group on the question whether the conflict-of-laws provi-
sions of the draft Convention should be retained and, if so,
whether they should apply if the forum is in a Contracting
State, irrespective of whether the assignor or the debtor is
located in a Contracting State. Paragraph (4) reflects the
tentative decision of the Working Group that the substan-
tive law priority provisions of the draft Convention should
apply only to States that wish to be bound by them (A/
CN.9/445, paras. 26-27). Under the second sentence of
paragraph (4), if a State opts into chapter VII, it chooses
to apply the substantive law priority provisions contained
in chapter VII and not draft articles 23 and 24, which are
conflict-of-laws provisions. The Working Group may wish
to consider following a different approach by combining
the substantive law priority provisions with the conflict-of-
laws priority provisions. Under such an approach, the sub-

stantive law priority provisions chosen by a Contracting
State would apply if the assignor is located in that State
(draft article 1(1)). No inconsistency would arise with
draft articles 23 and 24, since those articles provide that
priority is governed by the law (i.e. the substantive law) of
the State in which the assignor is located, which would be
the same State.

Article 2 [2]. Assignment of receivables

(1) For the purposes of this Convention, “assignment”
means the transfer by agreement from one person
(“assignor”) to another person (“assignee”) of its right to
payment of a monetary sum (“receivable”) owed by the
debtor, provided that the transfer is made against value,
credit or related services given or promised by the as-
signee to the assignor or a person specified by the
assignor. “Assignment” includes the transfer of receiva-
bles and the creation of rights in receivables as security
for indebtedness or other obligation.

[(2) “Receivable” includes any right of the assignor to
payment of a monetary sum arising under:

[(a) a contract between the assignor and the debtor,
whether the contract is for the sale or lease of goods,
the provision of services or credit, the licensing of tech-
nology, intellectual property or information, or other-
wise;
(b) a settlement agreement or a decision of a judicial
or other authority;
(c) any policy of insurance or reinsurance;
(d) a deposit agreement between the assignor and a
financial institution;
(e) an agreement between the assignor and a finan-
cial institution for the management of securities, com-
modities or other assets;
(f) an agreement for the sale or other transfer, or
lending, of securities, instruments or precious metals;
(g) other contracts, the amount of payment under
which is indexed or otherwise relates to interest rates,
to prices of securities, commodities or other assets, or
to the occurrence of other events or circumstances that
are independent of the actions of the parties to the
contract.]

[(3) “Receivable” also includes any right of the assignor
arising under the original contract, if any, including a
right arising from a clause for the retention of title or the
creation of a right in goods as security for indebtedness or
other obligation.]

Prior discussion:

A/CN.9/445, paras. 146-153 and 170-179 (Twenty-sev-
enth session, 1997)
A/CN.9/434, paras. 62-70 and 72-77 (Twenty-sixth ses-
sion, 1996)
A/CN.9/432, paras. 40-49 and 53-69 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, paras. 33-43 and 53-69 (Twenty-fourth
session, 1995)bGeneral Assembly resolution 50/48, annex, of 11 December 1995.
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Remarks

1. The words “provided that the transfer is made” have
been inserted in paragraph (1) in order to clarify that the
consideration must be given in return for the transfer of a
property right in the receivables to be covered by the draft
Convention and does not relate to the contract of assign-
ment, for the validity of which no consideration is required
under the “abstraction principle” prevailing in some coun-
tries. The words “or a person specified by the assignor”
have been inserted in order to ensure that a person may
assign its receivables so that another person may obtain or
be promised “value, credit or related services”.

2. Paragraph (2) appears within square brackets, since
the Working Group has made no decision yet as to
whether the practices mentioned should be covered. They
are included in paragraph (2) with a view to facilitating
consultations with representatives of the practices men-
tioned (A/CN.9/445, para. 178). Subparagraph (b) is in-
tended to cover settled or liquidated tort claims, as well as
tax claims. Rights arising under guarantees and stand-by
letters of credit are not mentioned in paragraph (2), since
their assignment is covered by other international texts,
including the Guarantee and Standby Convention. The
Working Group may wish to consider whether explicit
reference to the assignment of such rights should be made
in draft article 4 dealing with exclusions..

3. Paragraph (3), which appears within square brackets,
reflects a suggestion made at the previous session of the
Working Group (A/CN.9/445, paras. 189, 216 and 234).
As a result of paragraph (3), goods returned from the
debtor to, or reclaimed by, the assignor would belong to
the assignee (see article 7 of the UNIDROIT Convention
on International Factoring (Ottawa, 1988); hereinafter re-
ferred to as “the Ottawa Convention”).

Article 3 [3]. Internationality

A receivable is international if, at the time it arises, the
assignor and the debtor are located in different States. An
assignment is international if, at the time it is made, the
assignor and the assignee are located in different States.

Prior discussion:

A/CN.9/445, paras.154-163 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 26-33 (Twenty-sixth session, 1996)
A/CN.9/420, paras. 26-29 (Twenty-fourth session,
1995)

Article 4 [4]. Exclusions

This Convention does not apply to assignments made:

(a) for personal, family or household purposes;

(b) to the extent made by endorsement or delivery of
a negotiable instrument;

(c) as part of the sale, or change in the ownership or
the legal status, of the business out of which the assigned
receivables arose.

Prior discussion:

A/CN.9/445, paras. 168-169 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 42-61 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 17 and 62-66 (Twenty-fifth session,
1996)

Remarks

The words added in subparagraph (b) are intended to
ensure that, if a receivable is transferred both by way of
assignment and by endorsement or delivery of a negotiable
instrument, the draft Convention would apply to the as-
signment but not to the transfer by endorsement or deliv-
ery of an instrument.

Chapter II. General provisions

Article 5 [5]. Definitions and rules of interpretation

For the purposes of this Convention:

(a) “Original contract” means the contract, if any,
between the assignor and the debtor from which the as-
signed receivable arises [or by which the assigned receiv-
able is confirmed, determined or modified];

(b) A receivable is deemed to arise at the time when
the original contract is concluded [or, in the absence of an
original contract, at the time when it is confirmed or de-
termined in a decision of a judicial or other authority];

(c) “Future receivable” means a receivable that arises
after the conclusion of the contract of assignment;

[(d) “Receivables financing” means any transaction in
which value, credit or related services are provided for
value in the form of receivables. “Receivables financing”
includes factoring, forfaiting, securitization, project fi-
nancing and refinancing;]

(e) “Writing” means any form of communication that
is accessible so as to be usable for subsequent reference
and provides identification of the sender and indication of
the sender’s approval of the information contained in the
communication by generally accepted means or by a pro-
cedure agreed upon by the sender and the addressee of the
communication;

(f) “Notification of the assignment” means a commu-
nication informing the debtor that an assignment has taken
place;

(g) “Insolvency administrator” means a person or
body, including one appointed on an interim basis, author-
ized to administer the reorganization or liquidation of the
assignor’s assets;

(h) “Insolvency proceeding” means a collective judi-
cial or administrative proceeding, including an interim
proceeding, in which the assets and affairs of the assignor
are subject to control or supervision by a court for the
purpose of reorganization or liquidation;

(i) “Priority” means the right of a party in preference
to another party;
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(j) A person is located in the State in which it has its
registered office, or, if it has no registered office or in the
case of an individual, its habitual residence;

[(k) “Time of the assignment” means the time speci-
fied in the contract of assignment or other writing, which
may not be earlier than the time at which the contract of
assignment is actually concluded.]

Prior discussion:

A/CN.9/445, paras. 164-167, 180-190 (Twenty-seventh
session, 1997)
A/CN.9/434, paras. 70-72, 75-76, 78-85, 166-194 and
244 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 40-72 (Twenty-fifth session, 1996)
A/CN.9/420, para. 44 (Twenty-fourth session, 1995)

Remarks

1. The underlined wording in subparagraph (a) is in-
tended to cover settlement agreements by which tort, tax
or other non-contractual receivables may be confirmed or
determined and agreements modifying the original con-
tract. The underlined wording in subparagraph (b) is
aimed at covering tort, tax or other non-contractual re-
ceivables. Under subparagraph (b), a tort receivable arises:
if it is confirmed in a settlement agreement (i.e. is con-
verted into a contractual receivable), at the time that agree-
ment is concluded; and if it is confirmed in a decision of
a judicial or administrative authority, at the time that de-
cision is issued. Other tort receivables are not covered by
the draft Convention because of the uncertainty with
which they are associated.

2. As a result of a decision made by the Working Group
at its previous session, new wording has been inserted in
subparagraph (e) in order to better reflect the notion of
“authentication” (A/CN.9/445, para. 186). It has been
drawn from article 7 of the (1996) Model Law on Electronic
Commerce of the United Nations Commission on Interna-
tional Trade Lawc, hereinafter referred to as “the
UNCITRAL Electronic Commerce Model Law”.

3. Subparagraph (h) has been moved to draft article 5
from draft article 24 of the previous version of the draft
Convention, since the term “insolvency proceeding” is
used in the current draft in several articles (the definitions
of “opening of insolvency proceeding” and “attachment”,
contained in draft article 24(8) of the previous version of
the draft Convention, have been deleted, since they do not
appear in the final text of the UNCITRAL Model Insol-
vency Law, from which they had been drawn, and their
definition may be better left to other applicable law).

4. Subparagraph (j) reflects the decision made at the
previous session of the Working Group that the draft Con-
vention should provide a clear definition of the term
“place of business” or other similar term (A/CN.9/445,
para. 164). In order to avoid creating interpretation prob-
lems with regard to the meaning of the term “place of
business”, which is used in other texts prepared by
UNCITRAL, reference is made to the term “location”.

Subparagraph (j) is intended to provide a single place of
reference and one that can be determined easily. The place
of registration, i.e. incorporation, of a legal person or the
habitual residence of a physical person is bound to be a
single place (a subsidiary of a major corporation registered
in a country other than the country of the head-office is
going to be a separate legal entity and financiers would be
able to determine this fact easily). On the other hand, such
a “registered office” approach may inadvertently result in
assignments being governed by a law with which they
have no relationship and in the dealings of assignors, i.e.
borrowers, being often governed by the law of the country
in which assignors have their head-office. It may be ar-
gued, however, that both of those results would be accept-
able to assignors, as long as the suggested approach pro-
vides the certainty and predictability required for assignors
to obtain lower-cost credit. Assignors may structure their
transactions with assignees in accordance with the law of
the country in which assignors have a registered office,
which may be the country of the head-office or a subsidi-
ary through which a transaction is closed.

5. By contrast to draft article 11, which deals with the
time of the transfer of the receivable as a result of the
assignment contract, subparagraph (k) deals with the time
of the conclusion of the assignment contract, a term used
in draft articles 1, 3, 9, 11, 23, 24, 31, 34, 39 and 40. It has
been prepared by the Secretariat in order to address sug-
gestions made at the previous session of the Working
Group (A/CN.9/445, para. 225). The first suggestion was
that, in order to enhance certainty, the term “time of the
assignment” should be clearly defined. The second sugges-
tion was that parties should not be allowed to manipulate
the rule by agreeing to backdate their assignment contract.

Article 6 [6]. Party autonomy

(1) As between the assignor and the assignee, articles
[...] may be excluded or varied by agreement.

(2) As between the assignor and the debtor, articles [...]
may be excluded or varied by agreement.

[(3) Nothing in this Convention invalidates an assign-
ment which is effective as between the assignor and the
assignee under rules other than the provisions of this Con-
vention].

Prior discussion:

A/CN.9/445, paras. 191-194 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 35-41 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 33-38 (Twenty-fifth session, 1996)

Remarks

The Working Group may wish to specify the draft ar-
ticles which could be excluded or varied by agreement of
the parties. In paragraph (3) the underlined language is
intended to clarify that paragraph (3) does not address the
issue of the effects of an assignment on the debtor and
other third parties. In its present formulation, paragraph
(3) would run contrary to draft article 9, if variant A were
to be preferred.

cOfficial Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), annex I; see also General Assembly resolution
51/162, annex, of 16 December 1996.
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Article 7 [7]. Debtor’s protection

(1) Except as otherwise provided in this Convention,
an assignment does not have any effect on the rights and
obligations of the debtor.

(2) Nothing in this Convention affects the debtor’s
right to pay in the currency and in the country specified in
the payment terms contained in the original contract [or in
the decision of a judicial or other authority giving rise to
the assigned receivable].

Prior discussion:

A/CN.9/445, paras. 195-198 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 86-94 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 87-92 and 244 (Twenty-fifth ses-
sion, 1996)
A/CN.9/420, para. 101 (Twenty-fourth session, 1995)

Remarks

Draft article 7 is intended to ensure that the draft Con-
vention provides a debtor-protection framework that meets
the minimum threshold required in any jurisdiction. It is
supplemented by draft articles 12, 13 and 18 to 22. Where
necessary, i.e. in draft articles 20 and 22, the debtor-
protection provisions in the draft Convention are made
subject to consumer-protection law (for possible excep-
tions to draft article 12 in case the debtor is a consumer or
a State, see remarks to draft article 12). Paragraph (2) is
intended to ensure that an assignment under the draft
Convention cannot change the currency and the country in
which payment is to be made. However, it is left to other
law to determine what constitutes payment and whether
payment has to be made in the specific place where the
assignor or the assignee or the debtor is located, as long as
they are located within the country specified in the original
contract.

Article 8 [8]. Principles of interpretation

(1) In the interpretation of this Convention, regard is
to be had to its international character and to the need to
promote uniformity in its application and the observance
of good faith in international trade.

(2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to be
settled in conformity with the general principles on which
it is based or, in the absence of such principles, in con-
formity with the law applicable by virtue of the rules of
private international law.

Prior discussion:

A/CN.9/445, paras. 199-200 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 100-101 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 76-81 (Twenty-fifth session, 1996)
A/CN.9/420, para. 190 (Twenty-fourth session, 1995)

Chapter III. Form and effect
of assignment

Article 9 [10]. Form of assignment

(1) Variant A: An assignment in a form other than in
writing is not effective, unless it is effected pursu-
ant to a contract between the assignor and the as-
signee which is in writing.

Variant B: An assignment is not effective, unless
it is evidenced by a writing which describes the
receivables to which it relates or, in the absence of
a writing, it complies with the rules concerning
form of the assignment of the State in which the
assignor is located at the time of the assignment.

Variant C: The form of the assignment and the
effect of any non-compliance with such form is
governed by the law of the State in which the
assignor is located at the time of the assignment.

(2) Unless otherwise agreed, an assignment of one or
more future receivables is effective without a new writing
being required for each receivable when it arises.

Prior discussion:

A/CN.9/445, paras. 204-210 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 102-106 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 82-86 (Twenty-fifth session, 1996)
A/CN.9/420, paras. 75-79 (Twenty-fourth session,
1995)

Remarks

Variant A has attracted so far the support of the major-
ity in the Working Group (A/CN.9/434, para. 104 and A/
CN.9/445, paras. 205-206). Variants B and C have been
prepared at the previous session of the Working Group by
an ad hoc drafting group in order to address the concerns
expressed by a few delegations with regard to written form
(A/CN.9/445, paras. 207-209).

Article 10 [11]. Effect of assignment

(1) Subject to articles 22 and 23,
(a) an assignment of receivables that are specified

individually is effective to assign the receivables to
which it relates;

(b) an assignment of receivables that are not speci-
fied individually is effective to assign the receivables
that can be identified, at the time agreed upon by the
assignor and the assignee and, in the absence of such
agreement, at the time when the receivables arise, as
receivables to which the assignment relates.

(2) An assignment may relate to existing or future, one
or more, receivables, and to parts of or undivided interests
in receivables.
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Prior discussion:

A/CN.9/445, paras. 211-220 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 66-67, 113, 126 (Twenty-sixth ses-
sion, 1996)
A/CN.9/432, paras. 101-108 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 45-56 (Twenty-fourth session,
1995)

Remarks

The chapeau of paragraph (1) is intended to ensure that
the rule set forth therein does not prejudice the rights of
third parties. In subparagraphs (a) and (b), the words “to
assign” have been inserted (which, under draft article 2(1),
includes both the transfer of and the creation of security
rights in receivables) in order to avoid giving the impres-
sion that only transfers of receivables are covered (A/
CN.9/445, para. 213).

Article 11 [12]. Time of transfer of receivables

(1) Subject to articles 23 and 24,
(a) a receivable arising up to the time of the assign-

ment is transferred at the time of the assignment; and
(b) a future receivable is deemed to be transferred

at the time agreed upon between the assignor and the
assignee [, which may be no earlier than the time of the
assignment]. In the absence of such agreement, a future
receivable is deemed to be transferred at the time of the
assignment [or, in the case of a receivable arising from a
decision of a judicial or other authority, at the time when
it [arises] [becomes payable]].

(2) If a State makes a declaration under article 43, para-
graph (1) is subject to the priority rule referred to in the
declaration [instead of articles 23 and 24].

Prior discussion:

A/CN.9/445, paras. 221-226 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 108 and 115-122 (Twenty-sixth
session, 1996)
A/CN.9/432, paras. 109-112 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 57-60 (Twenty-fourth session,
1995)

Remarks

The chapeau of paragraph (1), as well as paragraph (2),
is intended to ensure that the rule on the time of transfer
of a receivable contained in paragraph (1) does not inter-
fere with the priority rules set forth in the draft Conven-
tion, which may be draft articles 23 and 24 or the substi-
tute priority rules contained in chapter VII. The words
appearing within square brackets in the first sentence of
paragraph (1)(a) are aimed at ensuring that the parties to
the assignment do not agree on a time of transfer that is
earlier than the time of the assignment. The Working

Group may wish to consider whether the reference to draft
articles 23 and 24 adds to the clarity of paragraph (2) and
should be retained. This reference appears within square
brackets pending determination of the relationship be-
tween draft articles 23 and 24 and the alternative priority
rules (see draft article 1(4) and para. 5 of the remarks to
draft article 1).

Article 12 [13]. Contractual limitations to assignment

(1) A receivable is transferred to the assignee notwith-
standing any agreement between the assignor and the
debtor limiting in any way the assignor’s right to assign its
receivables.

(2) Nothing in this article affects any obligation or liabil-
ity of the assignor to the debtor in respect of an assignment
made in breach of an agreement limiting in any way the
assignor’s right to assign its receivables, but the assignee
is not liable to the debtor for such a breach.

Prior discussion:

A/CN.9/445, paras. 227-231 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 128-133 and 135-136 (Twenty-
sixth session, 1996)
A/CN.9/432, paras. 113-126 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 61-68 (Twenty-fourth session,
1995)

Remarks

1. The Working Group may wish to consider the revised
title of draft article 12. In addition, the Working Group
may wish to consider the questions whether: the borrower
in a syndicated bank loan may preclude the lenders from
assigning the loan to a competitor of the borrower (which
would not be a true assignment but a part of a take-over
scheme); the assignor may preclude the assignee from
assigning the receivables further (a no-assignment clause
in the assignment); the assignee may preclude a subse-
quent assignee from assigning the receivables further (a
no-assignment clause in a refinancing contract). Draft ar-
ticle 12 may be considered together with draft article 26
dealing with contractual limitations to assignment in the
context of subsequent assignments, in order to clarify
whether, e.g. a contractual limitation between the initial
assignor and the debtor precludes not only the initial but
any subsequent assignment or creates any liability for the
assignee or any subsequent assignee for assigning the re-
ceivables further.

2. At a previous session of the Working Group, the sug-
gestion was made that in the case of an anti-assignment
clause contained in a contract, in which the debtor is a
consumer or a governmental entity, the consumer or the
governmental entity should be allowed to discharge its
obligation by paying in accordance with the payment
terms of the original arrangement between the assignor
and the debtor, i.e. the assignee could not change the pay-
ment terms (A/CN.9/445, para. 229).
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3. To the extent that it relates to consumer transactions,
such an approach would reflect current practice in which
consumer receivables are assigned in bulk, while consum-
ers are not notified. In those practices, consumers keep
paying to the same bank account or post office box or
other box, and it is for the assignor and the assignee to
negotiate about the control of that bank account or post
office box or other box. As to the application of that rule
in case the debtor is a State, it may be considered that, for
public policy reasons, a deviation from the general rule of
draft article 12 might be appropriate.

4. On the other hand, it may be argued that the practice
mentioned above involving consumers is already suffi-
ciently accommodated in the text of the draft Convention
and does not need to be the subject of special treatment.
Under draft article 18(1), in the absence of notification, the
debtor may discharge its obligation by paying the assignor.
In addition, consumer debtors would not need any addi-
tional protection, since normally they do not have the
power to negotiate anti-assignment clauses with their
creditors, and those sophisticated consumers who do have
such power may take care of their interests on their own.
In addition, both consumer debtors and governmental en-
tities may be protected by law outside the draft Conven-
tion, since the draft Convention covers contractual limita-
tions to assignment and not statutory limitations that may
exist, e.g. under consumer protection or government con-
tracting legislation.

Article 13 [14]. Transfer of security rights

(1) Unless otherwise provided by law or by agreement
between the assignor and the assignee, any personal or
property rights securing payment of the assigned receiva-
bles are transferred to the assignee without a new act of
transfer.

(2) Paragraph (1) of this article applies even if there is
an agreement between the assignor and the debtor, or the
person granting a right securing payment of the assigned
receivables, limiting in any way the assignor’s right to
assign a receivable or a right securing payment of the
receivable.

(3) The transfer of a possessory property right under
paragraph (1) of this article does not affect any obliga-
tions of the assignor to the debtor or the person granting
the property right with respect to the property transferred
existing under the law governing that property right.

(4) Paragraph (1) of this article does not affect any re-
quirement under rules of law other than this Convention
relating to the form or registration of the transfer of any
rights securing payment of the assigned receivables.

Prior discussion:

A/CN.9/445, paras. 232-235 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 138-147 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 127-130 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 69-74 (Twenty-fourth session,
1995)

Remarks

1. Paragraphs (2) and (3) have been prepared by the
Secretariat in order to address concerns expressed at a
previous session of the Working Group (A/CN.9/434,
paras. 143-145). They are intended to reflect the decision
of the Working Group that: the transfer of security rights
should be effective despite agreements between the
assignor and the debtor restricting their transferability; and
that the transfer of those security rights should not preju-
dice the rights of the guarantor of an independent guaran-
tee, the issuer of a stand-by letter of credit, or a person
granting a possessory right (A/CN.9/434, para. 146).

2. Paragraph (2) does not refer to independent guaran-
tees and stand-by letters of credit, since the rule in para-
graph (1) cannot apply to such instruments for the reason
that they are not “security rights” and are normally not
transferred automatically. Should the Working Group de-
cide to extend the application of the rule in paragraph (1)
to independent guarantees and stand-by letters of credit, a
reference should be added in paragraph (1), e.g. to “sup-
porting rights”, while in paragraph (2) it should be ensured
that such a transfer of “supporting rights” does not preju-
dice the rights of a guarantor/issuer (the term “independent
undertaking” could be used and defined, probably along
the lines of article 3 of the  United Nations Guarantee and
Standby Convention).

3. The Working Group may wish to consider whether the
words “unless otherwise provided by law” contained in
paragraph (1) make paragraph (4) redundant.

Chapter IV. Rights, obligations
and defences

Section I. Assignor and assignee

Article 14 [15]. Rights and obligations of the assignor
and the assignee

(1) Subject to the provisions of this Convention, the
rights and obligations of the assignor and the assignee
arising from their agreement are determined by the terms
and conditions set forth in that agreement, including any
rules or general conditions referred to therein.

(2) The assignor and the assignee are bound by any us-
age to which they have agreed and, unless otherwise
agreed, by any practices which they have established be-
tween themselves.

(3) In an international assignment, the assignor and the
assignee are considered, unless otherwise agreed, to have
impliedly made applicable to the assignment a usage of
which they knew or ought to have known and which in
international trade is widely known to, and regularly ob-
served by, parties to the particular receivables financing
practice.
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Prior discussion:

A/CN.9/434, paras. 148-151 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 131-144 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 73, 81 and 95 (Twenty-fourth ses-
sion, 1995)

Remarks

The Working Group may wish to merge paragraph (1)
into draft article 10(1) and to delete paragraphs (2) and
(3). Paragraph (2) may not be necessary, since parties
may, in any case, agree to be bound by usages and are
normally bound by practices established between them-
selves. Paragraph (3) may introduce uncertainty since
there does not seem to be a distinct body of usages on
receivables financing practices.

Article 15 [16]. Representations of the assignor

(1) Unless otherwise agreed between the assignor and
the assignee, the assignor represents that:

(a) [notwithstanding an agreement between the
assignor and the assignee limiting in any way the
assignor’s rights to assign its receivables,] the assignor
has, at the time of assignment, the right to assign the re-
ceivable;

(b) the assignor has not previously assigned [, nor
will later assign,] the receivable to another assignee; and

(c) the debtor does not have, at the time of assign-
ment, any defences or rights of set-off arising under the
original contract or any other agreement with the
assignor, other than those specified in the assignment.

(2) Unless otherwise agreed between the assignor and
the assignee, the assignor does not represent that the
debtor has, or will have, the financial ability to pay.

Prior discussion:

A/CN.9/434, paras. 152-161 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 145-158 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 80-88 (Twenty-fourth session,
1995)

Remarks

1. The Working Group may wish to consider whether the
bracketed language in paragraph (1)(a) is necessary, since
this result is implied in draft article 12, according to which
an assignment made despite an anti-assignment clause is
effective. In the context of its discussion on paragraph
(1)(b), the Working Group may wish to consider the ques-
tion whether a representation of the assignor that it will not
assign the same receivables again should be retained in a
default rule such as draft article 15. Normally, such “nega-
tive pledge” types of representations are a matter of nego-
tiation and are undertaken only in the context of specific
transactions.

2. Paragraph (1)(c) is intended to limit the representation
as to the absence of defences of the debtor to situations
involving contractual receivables, since such a representa-
tion would not be appropriate in the case of non-contrac-
tual receivables. The Working Group may wish to con-
sider whether the representation as to the absence of
defences of the debtor should also refer to defences arising
after the time of the assignment.

Article 16 [17]. Notification of the debtor

(1) Unless otherwise agreed between the assignor and
the assignee, the assignor or the assignee or both may
send the debtor notification of the assignment and request
that payment be made to the assignee.

(2) Notification of the assignment or request for payment
made by the assignor or the assignee in breach of an
agreement under paragraph (1) is effective. However,
nothing in this article affects any obligation or liability of
the party in breach of such an agreement for any damages
arising as a result of the breach.

(3) Notification shall be in writing and shall reasonably
identify the receivables and the person to whom or for
whose account or the address to which the debtor is re-
quired to make payment.

(4) Notification of the assignment may relate to receiva-
bles arising after notification. [Such notification is effective
for a period of five years after the date it is received by the
debtor, unless:

(a) otherwise agreed between the assignee and the
debtor; or

(b) the notification is renewed in writing during the
period of its effectiveness [for a period of five years unless
otherwise agreed between the assignee and the debtor.]

Prior discussion:

A/CN.9/434, paras. 162-165 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 159-164 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 89-97 (Twenty-fourth session,
1995)

Remarks

1. With the exception of the bracketed language in para-
graph (4), draft article 16 is intended to reflect the agree-
ment already reached by the Working Group on the issues
addressed in this provision.

2. Under draft article 16 in combination with draft article
18, if notification is given by the assignee, the debtor is
entitled to request the assignee to furnish within a reason-
able period of time adequate proof (until adequate proof is
furnished, the debtor does not need to pay the assignee and
does not owe any interest for the delay in payment). In the
absence of such adequate proof, the debtor may discharge
its obligation by paying the assignor (draft article 18(4)).
If the debtor knows that the assignee who notified is not
entitled to payment or if the debtor receives notification
under other law, the debtor may discharge its obligation by
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paying to the person entitled to payment or to a judicial or
other authority or to a public deposit fund (draft article
18(5)). Draft article 18(5) is intended to provide the debtor
with a right, not an obligation. The debtor does not need
to know or to determine the validity of the assignment, but
it may discharge its obligation as prescribed in draft article
18(5) if it does have positive knowledge.

3. The bracketed language in paragraph (4) is intended
to protect the assignor by limiting the types of future re-
ceivables in respect of which notification may be given.
While financiers may wish to obtain a right in all future
receivables, they usually advance credit only on the basis
of future receivables that may arise within a limited period
of time. On the other hand, introducing such a time limit
would place on the assignee and the debtor the burden of
having to keep track of the time of effectiveness of noti-
fications, and might increase uncertainty and the cost of
credit. With regard to the debtor, a time limit could create
injustice, since, unless the debtor knows that the payment
instructions contained in the notification are only effective
for five years, it runs the risk of paying without being
discharged.

Article 17. Right of the assignee to payment

(1) The assignee is entitled to payment of the assigned
receivable. Unless otherwise agreed between the assignor
and the assignee, if payment is made to the assignee, the
assignee is entitled to retain whatever it receives.

(2) Unless otherwise agreed between the assignor and
the assignee, if payment is made to the assignor, the as-
signee has a right in whatever is received by that assignor.

(3) If payment is made to another person, including an-
other assignee, a creditor of the assignor or the insolvency
administrator, the assignee has a right in whatever is re-
ceived by that person.

Prior discussion:

A/CN.9/445, paras. 215-220

Remarks

1. Draft article 17 is intended to codify a rule which is
common in most legal systems, namely that the assignee
has the right to claim and to retain payment of the assigned
receivables (which payment may take various forms, in-
cluding a funds transfer, a cheque or goods). Under para-
graph (1), the assignee may claim and retain payment (the
assignee may claim payment even before notification,
since the assignment is effective under draft article 10, but,
under draft article 18(1), the debtor may choose to pay the
assignor). Under paragraphs (2) and (3), the assignee may
claim any payment of the assigned receivable made to
other persons (the Working Group may wish to specify
what constitutes payment of the assigned receivable).
However, draft article 17 does not attempt to specify
whether that right is a personal or a property right (in rem
or ad personam), since this is a matter on which legal
systems differ widely (A/CN.9/445, paras. 215-220).

2. The right to whatever is received upon payment is
described, in some legal systems, as a “proceeds” issue.
Use of that term is avoided, since it has a specific meaning
and finds a specific treatment in certain legal systems,
while it is unknown or is treated differently in other legal
systems. Should the Working Group decide to attempt to
unify the law in those respects, it could consider an ap-
proach, under which: the assignment would transfer, or
create a security right in, not only the receivable, but also
the proceeds of the receivable; priority as to the receivable
would constitute priority as to its proceeds; and proceeds
of receivables would include assets commingled with
other assets, provided that they could be identified or
traced as proceeds of receivables. As a matter of drafting,
this result could be reached by extending the definition of
“receivable” contained in draft article 2 so as to cover
proceeds of receivables (e.g. in draft article 2(3) a
subparagraph could be inserted that would read along the
following lines: “any monetary sum or other property re-
ceived upon any disposition, collection or distribution on
account of an assigned receivable”; the reference to the
specific types of payment covered is intended to avoid any
uncertainty that may arise as a result of the differences
existing among legal systems as to what constitutes pay-
ment; “other property” is intended to indicate non-cash
proceeds; “any disposition” is intended to indicate, e.g. the
sale of or creation of a security right in receivables; collec-
tions and distributions refer to cash or dividends collected
or distributed on account of securities).

3. Alternatively, this result could be achieved by defin-
ing “proceeds” in draft article 5 along the following lines:
“‘Proceeds of receivables’ means any monetary sum or
other property received upon any disposition, collection or
distribution on account of an assigned receivable”; and by
introducing in draft article 11 language along the follow-
ing lines: “Unless otherwise agreed between the assignor
and the assignee, the assignment transfers or creates a
security right in any proceeds of the assigned receivables,
provided that they may be identified or traced as proceeds
of the receivables”; and in draft articles 23 and 24 lan-
guage along the following lines: “Priority as to receivables
constitutes priority as to any proceeds, provided that they
may be identified or traced as proceeds of the receiva-
bles”. Should the Working Group choose to follow this
approach, more detailed rules may be needed, in particular
for priority as to proceeds in case of insolvency of the
assignor.

Section II. Debtor

Article 18 [18]. Debtor’s discharge by payment

(1) Until the debtor receives notification of the assign-
ment, it is entitled to discharge its obligation by paying the
assignor.

(2) After the debtor receives notification of the assign-
ment, subject to paragraphs (3) to (5) of this article, it is
discharged only by paying in accordance with the payment
instructions set forth in the notification.

(3) In case the debtor receives notification of more than
one assignment of the same receivables made by the same
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assignor, the debtor is discharged by paying in accordance
with the payment instructions set forth in the first notifica-
tion received by the debtor.

(4) [In case the debtor receives notification of the as-
signment from the assignee,] the debtor is entitled to re-
quest the assignee to furnish within a reasonable period of
time adequate proof that the assignment has been made
and, unless the assignee does so, the debtor is discharged
by paying the assignor. Adequate proof includes, but is not
limited to, [the writing evidencing assignment or] any
[other] writing emanating from the assignor and indicating
that the assignment has taken place.

(5) This article does not affect any other ground on
which payment by the debtor to the person entitled to
payment, to a competent judicial or other authority, or to
a public deposit fund discharges the debtor.

Prior discussion:

A/CN.9/434, paras. 176-191 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 165-172 and 195-204 (Twenty-fifth
session, 1996)
A/CN.9/420, paras. 98-115 and 124-131 (Twenty-
fourth session, 1995)

Remarks

1. Draft article 18 is intended to set forth the ways in
which the debtor may discharge its obligation by payment.
It is not meant to establish an obligation of the debtor to
pay, which is left to the contract or other legal relationship
between the assignor and the debtor and to the law govern-
ing that relationship (see A/CN.9/432, paras. 173 and
181). The rule is that, up to notification, the debtor may
discharge its obligation by paying the assignor (it may pay
the assignee, but, in such a case, the debtor exposes itself
to the risk of having to pay twice); after notification, dis-
charge is obtained by payment to the assignee, in case of
notification under the draft Convention. Paragraphs (3) to
(5) deal with special cases in which the debtor may be
discharged other than by paying the assignee (multiple
notifications, notification by the assignee, notification un-
der other law).

2. Under paragraph (2), the debtor’s obligation to pay
the assignee or as instructed by the assignee is triggered by
the receipt of the notification by the debtor. The assignee
bears the burden of ensuring that the notification is re-
ceived by the debtor and, if something goes wrong (e.g.
the assignor undertakes to notify the debtor but fails to do
so), the risk of loss may be allocated by agreement be-
tween the assignor and the assignee.

Article 19 [19]. Defences and rights of set-off of the
debtor

(1) In a claim by the assignee against the debtor for pay-
ment of the assigned receivables, the debtor may raise
against the assignee all defences arising from the original
contract [or from a decision of a judicial or other author-
ity giving rise to the assigned receivable] of which the

debtor could avail itself if such claim were made by the
assignor.

(2) The debtor may raise against the assignee any right
of set-off arising from contracts between the assignor and
the debtor other than the original contract [or from a
decision of a judicial or other authority other than that
giving rise to the assigned receivable], provided that they
were available to the debtor at the time notification of the
assignment was received by the debtor.

(3) Notwithstanding paragraphs (1) and (2), defences
and rights of set-off that the debtor could raise pursuant to
article 12 against the assignor for breach of agreements
limiting in any way the assignor’s right to assign its re-
ceivables are not available to the debtor against the as-
signee.

Prior discussion:

A/CN.9/434, paras. 194-204 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 205-209 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 132-151 (Twenty-fourth session,
1995)

Remarks

The Working Group may wish to address the question
whether the debtor may raise against the assignee rights of
set-off, the basis for which was created before notification,
although they may have not been “available” to the debtor
at that time (e.g. a reciprocal and similar claim which
becomes payable only after notification).

Article 20 [20]. Agreement not to raise defences or
rights of set-off

(1) Without prejudice to [the law governing consumer
protection] [public policy requirements] in the State in
which the debtor is located, the debtor may agree with the
assignor in writing not to raise against the assignee the
defences and rights of set-off that it could raise pursuant to
article 19. Such an agreement precludes the debtor from
raising against the assignee those defences and rights of
set-off.

(2) The debtor may not agree not to raise:

(a) defences arising from fraudulent acts on the part
of the assignee or the assignor;

(b) the right to contest the validity of the original con-
tract.

(3) Such an agreement may only be modified by written
agreement. [After notification, such a modification is effec-
tive as against the assignee subject to article 21(2).]

Prior discussion:

A/CN.9/434, paras. 205-212 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 218-238 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 136-144 (Twenty-fourth session,
1995)
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Remarks

Paragraph (2) was inspired by article 30(1) of the United
Nations Convention on International Bills of Exchange and
International Promissory Notes (1980)d, hereinafter referred
to as “the United Nations Bills and Notes Convention” (see
A/CN.9/434, para. 211). The second sentence of paragraph
(3) is aimed at protecting the assignee from a modification
of an agreement not to raise defences or rights of set-off,
which may be agreed upon between the assignor and the
debtor without the knowledge of the assignee. The words
within square brackets are intended to ensure that, after
notification, the modification of such an agreement is not
effective towards the assignee unless the conditions set forth
in draft article 21(2) have been met.

Article 21 [21]. Modification of the original contract
[or of the receivable]

(1) An agreement concluded before notification of the
assignment between the assignor and the debtor that af-
fects the assignee’s right to payment is effective as against
the assignee and the assignee acquires corresponding
rights.

(2) After notification of the assignment, an agreement
under paragraph (1) of this article is effective as against
the assignee and the assignee acquires corresponding
rights,

Variant A: if it is made in good faith and in ac-
cordance with reasonable commercial standards or, in
case of a modification relating to a receivable fully
earned by performance, it is consented to by the as-
signee.

Variant B: if the modification is provided for in the
assignment or is later consented to by the assignee.

[(3) Paragraphs (1) and (2) of this article do not af-
fect any right of the assignee against the assignor for
breach of an agreement between the assignor and the
assignee that the assignor will not modify the original
contract without the assignee’s consent.]

[(4) In case a receivable is confirmed or determined
in a decision of a judicial or other authority, it may be
modified only through a decision of that authority.]

Prior discussion:

A/CN.9/434, paras. 198-204 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 210-217 (Twenty-fifth session,
1996)

Remarks

1. The purpose of draft article 21 is twofold: first, to
protect the debtor by allowing the debtor to pay under the
modified contract; and second, to protect the assignee
from such modifications and to ensure that the assignee
acquires rights under the modified contract.

2. Paragraphs (1) through (3) cover contractual modifi-
cations relating to contractual or non-contractual receiva-
bles (e.g. a modification of the time of payment or the
amount owed, a modification of an agreement not to raise
defences, a modification of a settlement agreement relating
to tort or tax receivables).

3. Under paragraph (2), a choice needs to be made. Ref-
erence to good faith may create some uncertainty, but
avoids putting on the parties the burden of having to ob-
tain the consent of the assignee to every little modification
of an unperformed contract, a procedure that might be
burdensome for the assignee as well. Paragraph (4) has
been inserted in order to address the modification of a
non-contractual receivable determined or confirmed in a
judicial or administrative decision (e.g. a tort or a tax re-
ceivable).

Article 22 [22]. Recovery of advances

Without prejudice to [the law governing consumer pro-
tection] [public policy requirements] in the country in
which the debtor is located and the debtor’s rights under
article 19, failure of the assignor to perform the original
contract [or the decision of a judicial or other authority
giving rise to the assigned receivable] does not entitle the
debtor to recover from the assignee a sum paid by the
debtor to the assignor or the assignee.

Prior discussion:

A/CN.9/434, paras. 213-215 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 239-244 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 145-148 (Twenty-fourth session,
1995)

Remarks

In line with the principle that the debtor’s position should
not be worsened as a result of the assignment, draft article 22
provides that the debtor’s position should not be improved
either by granting the debtor the right to recover from the
assignee any advance payments made to the assignor or the
assignee. Such a right of the debtor to recover from the
assignee becomes critical in case the assignor becomes
insolvent, otherwise the debtor can recover from the
assignor based on their contractual relationship. At the same
time, draft article 22 expressly preserves any right that the
debtor may have, under domestic consumer-protection or
other similar legislation, to recover from the assignee. In
addition, draft article 22 protects the right of the debtor to
refuse payment based on draft article 19.

Section III. Third parties

Article 23 [23]. Competing rights of several assignees

(1) Priority among several assignees of the same re-
ceivables from the same assignor is governed by the law of
the State in which the assignor is located.

dOfficial Records of the General Assembly, Forty-second Session,
Supplement No. 17 (A/42/17), annex I; see also General Assembly res-
olution 43/165, annex, of 9 December 1988.
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(2) Notwithstanding paragraph (1), conflicts of priority
may be settled by agreement between competing assign-
ees.

Prior discussion:

A/CN.9/445, paras. 18-29 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 238-254 (Twenty-sixth session,
1996)
A/CN.9/432, para. 247-252 (Twenty-fifth session,
1996)

Article 24 [24]. Competing rights of assignee and
insolvency administrator or creditors
of the assignor

(1) Priority as between an assignee and the assignor’s
creditors is governed by the law of the State in which the
assignor is located.

(2) Priority as between an assignee and the insolvency
administrator is governed by the law of the State in which
the assignor is located.

(3) Nothing in this article requires a court to take any
action which is manifestly contrary to the public policy of
the State in which the court is located.

(4) In case an insolvency proceeding is commenced in
a State other than the State in which the assignor is lo-
cated,

Variant A: except as provided in this article, this Con-
vention does not affect the rights of the insolvency admin-
istrator or the rights of the assignor’s creditors.

Variant B: this Convention does not affect:

(a) any right of creditors of the assignor to
avoid or otherwise render ineffective, or to initiate
an action to avoid or otherwise render ineffective, an
assignment as a fraudulent or preferential transfer;

(b) any right of the insolvency administrator,

(i) to avoid or otherwise render ineffec-
tive, or to initiate an action to avoid or
otherwise render ineffective, an assign-
ment as a fraudulent or preferential
transfer,

(ii) to avoid or otherwise render ineffec-
tive, or to initiate an action to avoid or
otherwise render ineffective, an assign-
ment of receivables that have not arisen
at the time of the commencement of the
insolvency proceeding,

(iii) to encumber the assigned receivables
with the expenses of the insolvency ad-
ministrator in performing the original
contract, or

(iv) to encumber the assigned receivables
with the expenses of the insolvency ad-
ministrator in maintaining, preserving
or enforcing the receivables at the re-
quest and for the benefit of the as-
signee;

(c) [if the assigned receivables constitute secu-
rity for indebtedness or other obligations,] any insol-
vency rules or procedures generally governing the
insolvency of the assignor:

(i) permitting the insolvency administrator
to encumber the assigned receivables;

(ii) providing for a stay of the right of in-
dividual assignees or creditors of the
assignor to collect the receivables dur-
ing the insolvency proceeding,

(iii) permitting substitution of the assigned
receivables for new receivables of at
least equal value,

(iv) providing for the right of the insol-
vency administrator to borrow using
the assigned receivables as security to
the extent that their value exceeds the
obligations secured, or

(v) other rules and procedures of similar
effect and of general application in the
insolvency of the assignor [specifically
described by a Contracting State in a
declaration made under article 43].

(5) An assignee asserting rights under this article has
no fewer rights than an assignee asserting rights under
other law.

Prior discussion:

A/CN.9/445, paras. 30-44 and 57 (Twenty-seventh ses-
sion, 1997)
A/CN.9/434, paras. 255-258 and 216-237 (Twenty-
sixth session, 1996)
A/CN.9/432, para. 253-258 and 260 (Twenty-fifth ses-
sion, 1996)

Remarks

1. Paragraphs (1) and (2) reflect a decision tentatively
reached by the Working Group at its previous session (A/
CN.9/445, paras. 39-40). Paragraphs (3) and (4) are in-
tended to address the potential conflict between the draft
Convention and the applicable insolvency law. As a result
of crafting the scope provisions and the priority provisions
on the basis of the registered office of the assignor, the
possibility for such a conflict arising has been significantly
reduced. If the insolvency proceeding is commenced in the
State in which the assignor has its registered office or
habitual residence in the case of an individual or a person
without a registered office (i.e. a main insolvency proceed-
ing under article 2(b) of the UNCITRAL Model Insol-
vency Law), no conflict would arise because the law appli-
cable to priority would be from the same jurisdiction as the
law governing insolvency.

2. A conflict can only arise if an insolvency proceeding
is commenced in another State, i.e. a non-main insolvency
proceeding under article 2(c) of the UNCITRAL Model
Insolvency Law, which is a Contracting State. If that other
State is not a Contracting State, the draft Convention
would not apply. This result should not create any prob-
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lems, since the secondary insolvency proceeding com-
menced in that State would generally not have any auto-
matic extraterritorial effects and the assignor would be
solvent in the State in which it has its registered office or
habitual residence in the case of an individual or a person
without a registered office).

3. The purpose of paragraph (3) is twofold: on the one
hand, to ensure that the public policy of the State, in which
a non-main insolvency proceeding is commenced, is pre-
served; and on the other hand, to avoid a blanket exclusion
of the application of the law applicable under draft article
24 on the pretext of the slightest alleged deviation from
public policy considerations. Paragraph (4) is intended to
go a step further and to ensure that the draft Convention
does not override certain rights of the insolvency admin-
istrator that are based on mandatory provisions of the State
in which a non-main insolvency proceeding is commenced
(which may not reflect public policy considerations).

4. In paragraph (4), a choice needs to be made between
a general and a more detailed formulation of the principle.
Variant A is based on the assumption that, once the valid-
ity of an assignment has been established by the draft
Convention, nothing inhibits the insolvency administrator
to challenge the assignment on any grounds other than its
basic validity. Variant B expressly sets forth the matters
that are either left generally to the law of the State in
which a non-main insolvency proceeding has been com-
menced (e.g. the rights of the insolvency administrator
with regard to post-insolvency future and unearned re-
ceivables, and its rights to assign or encumber the assigned
receivables in certain circumstances), or are left to that law
only under certain conditions (e.g. if “equal value” is
given to the assignee, or if a security assignment is in-
volved). By listing the rights of an insolvency administra-
tor that are not affected by the draft Convention, variant B
may enhance certainty and predictability to the extent that
an assignment may not be challenged on grounds other
than those listed. On the other hand, to the extent that the
list may not be exhaustive, such an approach may result in
excluding rights of insolvency administrators currently
existing under national insolvency law.

Chapter V. Subsequent assignments

Article 25 [25(1) and (2)]. Scope

This Convention applies to:

(a) assignments of receivables by the initial or any
other assignee to subsequent assignees (“subsequent as-
signments”) that are governed by this Convention under
article 1, notwithstanding that the initial or any other
previous assignment is not governed by this Convention;
and

(b) any subsequent assignment, provided that the ini-
tial assignment is governed by this Convention as if the
subsequent assignee were the initial assignee.

Prior discussion:

A/CN.9/445, paras. 47-48 (Twenty-seventh session,
1997)
A/CN.9/432, paras. 265-266 (Twenty-fifth session,
1996)
A/CN.9/420, paras. 166-173 (Twenty-fourth session,
1996)

Remarks

Subparagraph (a) is intended to clarify that subsequent
assignments that meet the criteria set forth in draft article
1 are governed by the draft Convention, even if the initial
assignment falls outside the scope of application of the
draft Convention (e.g. a subsequent assignment in a
securitization transaction may be covered even if the initial
assignment is a domestic assignment of domestic receiva-
bles). Subparagraph (b), which appears within square
brackets, has been inserted pursuant to a suggestion made
at the previous session of the Working Group (A/CN.9/
445, paras. 161-163). It is aimed at ensuring that the law
governing the initial assignment governs any subsequent
assignment (continuatio juris). As a result, a domestic re-
ceivable may be brought under the draft Convention, if
assigned internationally. The final words of subparagraph
(b) are aimed at ensuring that the subsequent assignee has
the same legal position that an assignee has under the draft
Convention (see article 11(1)(a) of the Ottawa Conven-
tion).

Article 26 [25(3)]. Agreements limiting subsequent
assignments

(1) A receivable assigned by the initial or any subse-
quent assignee to a subsequent assignee is transferred not-
withstanding any agreement between the initial or any
subsequent assignor and the debtor or any subsequent
assignee limiting in any way the initial or any subsequent
assignor’s right to assign its receivables.

(2) Nothing in this article affects any obligation or liabil-
ity for breach of such an agreement, but a person who was
not party to such an agreement is not liable for its breach.

Prior discussion:

A/CN.9/445, para. 49 (Twenty-seventh session, 1997)
A/CN.9/432, para. 267 (Twenty-fifth session, 1996)
A/CN.9/420, paras. 174-178 (Twenty-fourth session,
1996)

Remarks

In paragraph (1), a reference has been added to an anti-
assignment agreement between “the initial or any subse-
quent assignor and the debtor or any subsequent assignee”
in order to ensure that an anti-assignment clause contained
in the original contract or in the assignment or in a subse-
quent assignment does not invalidate any subsequent as-
signment. Under paragraph (2), if any assignee is liable
towards the debtor or any assignor under other applicable
law outside the draft Convention for further assigning the
receivable despite an anti-assignment clause contained in
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the original contract, in the assignment, or in any subse-
quent assignment, that liability is not extended to any sub-
sequent assignee.

Article 27 [25(4)]. Debtor’s discharge by payment

Notwithstanding that the invalidity of an assignment
renders all subsequent assignments invalid, the debtor is
entitled to discharge its obligation by paying in accordance
with the payment instructions set forth in the first notifica-
tion received by the debtor.

Prior discussion:

A/CN.9/445, para. 51 (Twenty-seventh session, 1997)
A/CN.9/432, para. 268 (Twenty-fifth session, 1996)
A/CN.9/420, para. 179 (Twenty-fourth session, 1996)

Remarks

Draft article 27 is intended to protect the debtor from
having to determine the validity of all assignments in a
chain of assignments, in order to obtain a valid discharge
of its obligation. Under draft article 18(2), the debtor may
discharge its obligation in this way even if the initial as-
signment is invalid. If in doubt as to the validity of an
assignment, the debtor may, under draft article 18(4), pay
the assignor and be discharged.

Article 28. Notification of the debtor

Notification of a subsequent assignment constitutes
notification of [any] [the immediately] preceding assign-
ment.

Prior discussion:

A/CN.9/445, para. 46 (Twenty-seventh session, 1997)

Chapter VI. Conflict of laws

Article 29 [26]. Law applicable to the contract of
assignment

(1) [With the exception of matters which are settled in
this Convention,] the contract of assignment is governed
by the law chosen by the assignor and the assignee. [The
parties’ choice of law must be express or [evident from the
parties’ conduct and from the clauses of the assignment
contract, considered as a whole] [demonstrated with rea-
sonable certainty by the terms of the contract and the cir-
cumstances of the case]].

[(2) Without prejudice to the validity of the contract of
assignment or to the rights of third parties, the assignor
and the assignee may agree to subject the contract of
assignment to a law other than that which previously gov-
erned it as a result of an earlier choice under this article
or other provisions of this Convention.]

(3) In the absence of a choice of law by the assignor and
the assignee, the contract of assignment is governed by the
law of the State with which the contract of assignment is
most closely connected. In the absence of proof to the

contrary, the assignment contract is presumed to be most
closely connected with the State in which the assignor is
located.

Prior discussion:

A/CN.9/445, paras. 56-64 (Twenty-seventh session,
1997)
A/CN.9/420, paras. 185-195 (Twenty-fourth session,
1995)

Remarks

The wording inserted in the first sentence of paragraph
(1) and in paragraph (3) reflects the decisions made by the
Working Group at its previous session (A/CN.9/445,
paras. 57-64). According to the understanding of the
Working Group so far, draft article 29 subjects both the
contractual rights and obligations of the assignor and the
assignee and the transfer of the receivables as between the
assignor and the assignee to the same law. The language
that appears in paragraph (1) within square brackets is
based on articles 7 of the Inter-American Convention on
the Law Applicable to International Contracts (Mexico
City, 1994)e, hereinafter referred to as “the Inter-American
Convention”, and 3(1) of the Convention on the Law
Applicable to Contractual Obligations (Rome, 1980)f,
hereinafter referred to as “the Rome Convention”. Para-
graph (2) is drawn from article 3(2) of the Rome Conven-
tion.

Article 30 [27]. Law applicable to the rights and
obligations of the assignee and the
debtor

(1) [With the exception of matters which are settled in
this Convention,] the assignability of a receivable, the
right of the assignee to request payment, the debtor’s ob-
ligation to pay as instructed in the notification of the as-
signment, the discharge of the debtor and the debtor’s
defences are governed by the law governing the receivable
to which the assignment relates.

[(2) The law governing the receivable is the law govern-
ing the contract [or decision or other act] from which the
receivable arises.

(3) The law governing the contract from which the re-
ceivable arises is the law of the State with which the con-
tract is most closely connected. A severable part of the
contract which has a closer connection with another State
may be governed by the law of that other State.

(4) In the absence of proof to the contrary, the contract
is presumed to be most closely connected with the State in
which the assignor is located.]

Prior discussion:

A/CN.9/445, paras. 65-69 (Twenty-seventh session,
1997)
A/CN.9/420, paras. 197-201 (Twenty-fourth session,
1995)

eInternational Legal Materials, vol. XXXIII, No. 3 (Washington, D.C.,
1994).

fUnited Nations, Treaty Series, vol. 1605, No. 28023.
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Remarks

Paragraphs (2) to (4), which appear within square
brackets for the consideration of the Working Group, are
intended to specify the law governing the receivable. They
have been inspired by article 4 of the Rome Convention
and article 9 of the Inter-American Convention.

[Article 31 [28]. Law applicable to conflicts of priority

(1) The priority among several assignees of the same
receivables from the same assignor is governed by the law
of the State in which the assignor is located at the time of
the assignment.

(2) The priority between an assignee and the insolvency
administrator is governed by the law of the State in which
the assignor is located at the time of the assignment.

(3) The priority between an assignee and the assignor’s
creditors is governed by the law of the State in which the
assignor is located at the time of the assignment.]

Prior discussion:

A/CN.9/445, paras. 70-74 (Twenty-seventh session,
1997)
A/CN.9/420, para. 154 (Twenty-fourth session, 1995)

Remarks

Pending determination by the Working Group of the
issue of the purpose of the conflict-of-laws provisions,
draft article 31 appears within square brackets. If the
Working Group decides that the purpose of the conflict-of-
laws provisions should be to fill the substantive-law gaps
left in the draft Convention (draft article 8(2)), draft article
31 could be deleted, since the rules of the draft Convention
dealing with priority are conflict-of-laws provisions and
filling substantive-law gaps should be left to the applicable
law. If, however, the Working Group decides to provide
an additional layer of harmonization of law in the field of
assignment by preparing a so called “mini-Convention” on
conflict-of-laws issues on assignment, draft article 31
should be retained. A related purpose of the conflict-of-
laws rules, i.e. the facilitation of the application of the
draft Convention, is referred to in the remarks to article 1.
The Working Group may wish to consider whether a ref-
erence to the time at which the location of the assignor
will determine the law applicable is necessary.

Article 32. Mandatory rules

(1) Nothing in this chapter restricts the application of
the rules of the law of the forum in a situation where they
cannot be derogated from by contract (“mandatory
rules”) irrespective of the law otherwise applicable.

(2) With regard to matters settled in this chapter, the
forum may decide to apply the mandatory rules of the law
of another State with which the contract of assignment has
a close connection, if and in so far as, under the law of
that other State, those rules must be applied whatever the
law applicable.

Article 33. Public policy

With regard to matters settled in this chapter, the appli-
cation of the law specified by this Convention may be
refused only if such application is manifestly contrary to
the public policy of the forum.

Prior discussion:

A/CN.9/445, para. 57 (Twenty-seventh session, 1997)

Remarks

Draft articles 32 and 33 reflect a suggestion made at the
previous session of the Working Group (A/CN.9/445,
para. 57). They have been inspired respectively by articles
7 and 16 of the Rome Convention and articles 11 and 18
of the Inter-American Convention. The purpose of draft
article 32 is to ensure that: the forum may apply its man-
datory rules, even if the law of the forum is not the appli-
cable law; and that the forum may apply mandatory rules
of another State’s law if that State has a close connection
with the contract of assignment, irrespective of whether
the law of that State is applicable. Draft article 33 is aimed
at preserving the public policy of the forum.

Chapter VII. Alternative priority
rules

Section I. Priority rules based on registration

Article 34 [23(3)]. Priority among several assignees

As between assignees of the same receivables from the
same assignor, priority is determined by the order in
which certain information about the assignment is regis-
tered under this Convention, regardless of the time of
transfer of the receivables. If no assignment is registered,
priority is determined on the basis of the time of the as-
signment.

Prior discussion:

A/CN.9/445, para. 28 (Twenty-seventh session, 1997)
A/CN.9/434, paras. 238-254 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 247-252 (Twenty-fifth session,
1996)

Article 35 [24(4)]. Priority between the assignee and
the insolvency administrator or the
creditors of the assignor

[Subject to articles 23(3) and (4) and 44,] an assignee
has priority over an insolvency administrator and creditors
of the assignor, including creditors attaching the assigned
receivables, if:

(a) the receivables [were assigned] [arose] [were
earned by performance], and information about the as-
signment was registered under this Convention, before
the commencement of the insolvency proceeding or at-
tachment; or
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(b) the assignee has priority on grounds other than the
provisions of this Convention.

Prior discussion:

A/CN.9/445, para. 31 (Twenty-seventh session, 1997)
A/CN.9/434, paras. 255-258 and 216-237 (Twenty-
sixth session, 1996)
A/CN.9/432, paras. 253-258 and 260 (Twenty-fifth ses-
sion, 1996)

Remarks

The opening words of draft article 35, as well as of draft
article 40, are intended to ensure that the rights of the
insolvency administrator referred to in draft articles 24(3)
and (4) and 44 are preserved.

Section II. Registration

Article 36 [1 and 2 annex]. Establishment of a
registration system

A registration system will be established for the regis-
tration of data about assignments under this Convention
and the regulations to be promulgated by the registrar and
the supervising authority. The regulations will prescribe
the exact manner in which the registration system will
operate, as well as the procedure for resolving disputes
relating to registration.

Prior discussion:

A/CN.9/445, paras. 94-103 (Twenty-seventh session,
1997)

Remarks

As chapter VII is optional, it generally provides for the
establishment of a registration system. With regard to the
way in which a registration system may be established,
Contracting States have a number of options, including: to
establish their own national registration system; or to coop-
erate in establishing an international registration system. In
either case, States may wish to establish a supervising au-
thority, which, in the former case, will provide assistance to
States in linking their own registries to other national reg-
istries and, in the latter case, will provide for the operation
and maintenance of the registration system. The details of
this system will have to be described in the regulations (e.g.
whether registration and searching will have to be made at
the national level or whether, while registration may be
made both at the national and international level, all data
will be available at the international registry, the duties of
the registry and the dispute resolution procedures). The
promulgation of the regulations is left to the supervising
authority, which will probably have to be a governmental or
intergovernmental entity, and to the operator of the system
(the registrar), which may be a private contractor.

Article 37 [3, 4 and 5 of annex]. Registration

(1) Any person may register data with regard to an as-
signment at the registry in accordance with this Conven-

tion and the registration regulations. The data registered
shall include the name and address of the assignor and the
assignee and a brief description of the assigned receiva-
bles.

(2) A single registration may cover:

(a) the assignment by the assignor to the assignee
of more than one receivable;

(b) an assignment not yet made;

(c) the assignment of receivables not existing at the
time of registration.

(3) Registration, or its amendment, is effective from the
time that the data referred to in paragraph (1) are available
to searchers. Registration, or its amendment, is effective
for the period of time specified by the registering party. In
the absence of such a specification, a registration is effec-
tive for a period of [five] years. Regulations will specify
the manner in which registration may be renewed,
amended or discharged.

(4) Any defect, irregularity, omission or error with re-
gard to the name of the assignor that results in data regis-
tered not being found upon a search based on the name of
the assignor renders the registration ineffective.

Prior discussion:

A/CN.9/445, paras. 104-111 and 115-117 (Twenty-sev-
enth session, 1997)

Article 38 [6 of annex]. Registry searches

(1) Any person may search the records of the registry
according to the name of the assignor and obtain a search
result in writing.

(2) A search result in writing that purports to be issued
from the registry is admissible as evidence and is, in the
absence of evidence to the contrary, proof of the data to
which the search relates, including:

(a) the date and time of registration; and

(b) the order of registration.

Prior discussion:

A/CN.9/445, paras. 118-119 (Twenty-seventh session,
1997)

Section III. Priority rules based on the time of the
contract of assignment

Article 39 [23(1)]. Priority among several assignees

(1) If a receivable is assigned several times, the right
thereto is acquired by the assignee whose contract of as-
signment is of the earliest date.

(2) The earliest assignee may not assert priority if it
acted in bad faith at the time of the conclusion of the
contract of assignment.

(3) If a receivable is transferred by operation of law, the
beneficiary of that transfer has priority over an assignee
asserting a contract of assignment of an earlier date.
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(4) In the event of a dispute, it is for the assignee assert-
ing a contract of assignment of an earlier date to furnish
proof of such an earlier date.

Prior discussion:

A/CN.9/445, para. 28 (Twenty-seventh session, 1997)
A/CN.9/434, paras. 238-254 (Twenty-sixth session,
1996)
A/CN.9/432, paras. 247-252 (Twenty-fifth session,
1996)

Remarks

1. Reflecting a suggestion made at the previous session
of the Working Group (A/CN.9/445, para. 84), chapter VII
provides an alternative method of determining priority
based on the time of the contract of assignment.

2. Should the Working Group decide to refer to alterna-
tive methods, it may wish to consider whether yet another
alternative method based on the time of notification should
be included, in order to avoid giving the impression that a
time-of-assignment rule is the second-best alternative to a
registration-based rule (A/CN.9/445, para. 86). On the
other hand, the Working Group may wish to limit the al-
ternatives offered in the optional part of the draft Conven-
tion to one or to decide to delete the optional part alto-
gether, since offering too many alternatives may cause
confusion. In its efforts to reach agreement, the Working
Group may wish to take into account that all three alterna-
tive rules are applied interchangeably in both civil and
common law jurisdictions (e.g. while a time-of-assignment
rule is considered to be a civil law rule, it exists in com-
mon law jurisdictions and is known as “the American
rule”; and while a registration- or notification-based rule is
considered to be a common law rule, it exists in civil law
jurisdictions).

Article 40 [24(3)]. Priority between the assignee and
the insolvency administrator or the
creditors of the assignor

[Subject to articles 23(3) and (4) and 44,] an assignee
has priority over an insolvency administrator and credi-
tors of the assignor, including creditors attaching the as-
signed receivables, if:

(a) the receivables were assigned before the com-
mencement of the insolvency proceeding or attachment;
or

(b) the assignee has priority on grounds other than
the provisions of this Convention.

Prior discussion:

A/CN.9/445, para. 31 (Twenty-seventh session, 1997)
A/CN.9/434, paras. 255-258 and 216-237 (Twenty-
sixth session, 1996)
A/CN.9/432, paras. 253-258 and 260 (Twenty-fifth ses-
sion, 1996)

Chapter VIII. Final provisions

Remarks

With the exception of draft articles 42 to 44, the final
provisions are drawn from the Guarantee and Standby
Convention.

Article 41. Depositary

The Secretary-General of the United Nations is the
depositary of this Convention.

Article 42 [9 and 29]. Conflicts with international
agreements

(1) Except as provided in paragraph (2) of this article,
this Convention prevails over any international convention
[or other multilateral or bilateral agreement] which has
been or may be entered into by a Contracting State and
which contains provisions concerning the matters gov-
erned by this Convention.

(2) If a State declares, at [the time of signature, ratifica-
tion, acceptance, approval or accession] [any time], that
the Convention will not prevail over international conven-
tions [or other multilateral or bilateral agreements] listed
in the declaration, to which it has or will enter and which
contain provisions concerning the matters governed by this
Convention, this Convention does not prevail.

Prior discussion:

A/CN.9/445, paras. 201-203 (Twenty-seventh session,
1997)
A/CN.9/434, paras. 96-99 (Twenty-sixth session, 1996)
A/CN.9/432, paras. 73-75 (Twenty-fifth session, 1996)
A/CN.9/420, para. 23 (Twenty-fourth session, 1995)

Article 43. Application of chapter VII

A Contracting State may declare at [the time of signa-
ture, ratification, acceptance, approval, or accession]
[any time] that it will be bound either by sections I and II
or by section III of chapter VII.

Article 44. Insolvency rules or procedures not affected
by this Convention

A Contracting State may describe at [the time of signa-
ture, ratification, acceptance, approval, or accession]
[any time] other rules or procedures governing the insol-
vency of the assignor which this Convention does not af-
fect.

Article 45. Signature, ratification, acceptance,
approval, accession

(1) This Convention is open for signature by all States at
the Headquarters of the United Nations, New York, until ...
.

(2) This Convention is subject to ratification, acceptance
or approval by the signatory States.



Part Two. Studies and reports on specific subjects 129

(3) This Convention is open to accession by all States
which are not signatory States as from the date it is open
for signature.

(4) Instruments of ratification, acceptance, approval and
accession are to be deposited with the Secretary-General
of the United Nations.

Article 46. Application to territorial units

(1) If a State has two or more territorial units in which
different systems of law are applicable in relation to the
matters dealt with in this Convention, it may, at the time
of signature, ratification, acceptance, approval or acces-
sion, declare that this Convention is to extend to all its
territorial units or only one or more of them, and may at
any time substitute another declaration for its earlier dec-
laration.

(2) These declarations are to state expressly the territo-
rial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this
Convention does not extend to all territorial units of a
State and the assignor or the debtor is located in a terri-
torial unit to which the Convention does not extend, this
location is considered not to be in a Contracting State.

(4) If a State makes no declaration under paragraph (1)
of this article, the Convention is to extend to all territorial
units of that State.

Article 47 [31]. Effect of declaration

(1) Declarations made under articles 42-44 and 46 at the
time of signature are subject to confirmation upon ratifica-
tion, acceptance or approval.

(2) Declarations and confirmations of declarations are to
be in writing and to be formally notified to the depositary.

(3) A declaration takes effect simultaneously with the
entry into force of this Convention in respect of the State
concerned. However, a declaration of which the depositary
receives formal notification after such entry into force
takes effect on the first day of the month following the

expiration of six months after the date of its receipt by the
depositary.

(4) Any State which makes a declaration under articles
42-44 and 46 may withdraw it at any time by a formal
notification in writing addressed to the depositary. Such
withdrawal takes effect on the first day of the month fol-
lowing the expiration of six months after the date of the
receipt of the notification of the depositary.

Article 48 [32]. Reservations

No reservations may be made to this Convention.

Article 49. Entry into force

(1) This Convention enters into force on the first day of
the month following the expiration of one year from the
date of the deposit of the [fifth] instrument of ratification,
acceptance, approval or accession.

(2) For each State which becomes a Contracting State to
this Convention after the date of the deposit of the [fifth]
instrument of ratification, acceptance, approval or acces-
sion, this Convention enters into force on the first day of
the month following the expiration of one year after the
date of the deposit of the appropriate instrument on behalf
of that State.

(3) This Convention applies only to assignments made
on or after the date when the Convention enters into force
in respect of the Contracting State referred to in para-
graph (1) of article 1.

Article 50. Denunciation

(1) A Contracting State may denounce this Convention
at any time by means of a notification in writing addressed
to the depositary.

(2) The denunciation takes effect on the first day of the
month following the expiration of one year after the noti-
fication is received by the depositary. Where a longer pe-
riod is specified in the notification, the denunciation takes
effect upon the expiration of such longer period after the
notification is received by the depositary.
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I. INTRODUCTION

1. The Commission, at its twenty-ninth session (1996),
decided to place the issues of digital signatures and certi-
fication authorities on its agenda. The Working Group on
Electronic Commerce was requested to examine the desir-
ability and feasibility of preparing uniform rules on those
topics. It was agreed that work to be carried out by the
Working Group at its thirty-first session (New York, 18-28
February 1997) could involve the preparation of draft rules
on certain aspects of the above-mentioned topics. The
Working Group was requested to provide the Commission
with sufficient elements for an informed decision to be
made as to the scope of the uniform rules to be prepared.
As to a more precise mandate for the Working Group, it
was agreed that the uniform rules to be prepared should
deal with such issues as: the legal basis supporting certifi-
cation processes, including emerging digital authentication
and certification technology; the applicability of the certi-
fication process; the allocation of risk and liabilities of
users, providers and third parties in the context of the use
of certification techniques; the specific issues of certifica-
tion through the use of registries; and incorporation by
reference.1

2. At its thirtieth session (1997), the Commission had
before it the report of the Working Group on the work of
its thirty-first session (A/CN.9/437). As to the desirability
and feasibility of preparing uniform rules on issues of dig-
ital signatures and certification authorities, the Working
Group indicated to the Commission that it had reached
consensus as to the importance of, and the need for, work-
ing towards harmonization of law in that area. While it had
not made a firm decision as to the form and content of
such work, it had come to the preliminary conclusion that
it was feasible to undertake the preparation of draft uni-
form rules at least on issues of digital signatures and cer-
tification authorities, and possibly on related matters. The
Working Group recalled that, alongside digital signatures
and certification authorities, future work in the area of
electronic commerce might also need to address: issues of
technical alternatives to public-key cryptography; general
issues of functions performed by third-party service pro-
viders; and electronic contracting (see A/CN.9/437, paras.
156-157). With respect to the issue of incorporation by
reference, the Working Group concluded that no further
study by the Secretariat was needed, since the fundamental
issues were well known and it was clear that many aspects
of battle-of-forms and adhesion contracts would need to be
left to applicable national laws for reasons involving, for
example, consumer protection and other public-policy
considerations. The Working Group was of the opinion
that the issue should be dealt with as the first substantive
item on its agenda, at the beginning of its next session (A/
CN.9/437, para. 155).

3. The Commission expressed its appreciation for the
work already accomplished by the Working Group at its
thirty-first session, endorsed the conclusions reached by
the Working Group, and entrusted the Working Group
with the preparation of uniform rules on the legal issues of

digital signatures and certification authorities (hereinafter
referred to as “the Uniform Rules”).

4. With respect to the exact scope and form of the
Uniform Rules, the Commission generally agreed that no
decision could be made at this early stage of the process.
It was felt that, while the Working Group might appropri-
ately focus its attention on the issues of digital signatures
in view of the apparently predominant role played by pub-
lic-key cryptography in the emerging electronic-commerce
practice, the Uniform Rules should be consistent with the
media-neutral approach taken in the Model Law on Elec-
tronic Commerce of the United Nations Commission on
International Trade Law (1996)a, hereinafter referred to as
“the Model Law”. Thus, the Uniform Rules should not
discourage the use of other authentication techniques.
Moreover, in dealing with public-key cryptography, the
Uniform Rules might need to accommodate various levels
of security and to recognize the various legal effects and
levels of liability corresponding to the various types of
services being provided in the context of digital signatures.
With respect to certification authorities, while the value of
market-driven standards was recognized by the Commis-
sion, it was widely felt that the Working Group might
appropriately envisage the establishment of a minimum set
of standards to be met by certification authorities, particu-
larly where cross-border certification was sought.

5. As an additional item to be considered in the context
of future work in the area of electronic commerce, it was
suggested that the Working Group might need to discuss,
at a later stage, the issues of jurisdiction, applicable law
and dispute settlement on the Internet.2

6. The Working Group on Electronic Commerce, which
was composed of all the States members of the Commis-
sion, held its thirty-second session at Vienna from 19 to 30
January 1998. The session was attended by representatives
of the following States members of the Working Group:
Algeria, Australia, Austria, Brazil, Bulgaria, China, Egypt,
Finland, France, Germany, Hungary, India, Iran (Islamic
Republic of), Italy, Japan, Mexico, Nigeria, Poland,
Russian Federation, Singapore, Slovakia, Spain, Sudan,
Thailand, United Kingdom of Great Britain and Northern
Ireland and United States of America.

7. The session was attended by observers from the
following States: Angola, Belarus, Bosnia and Herze-
govina, Canada, Colombia, Costa Rica, Czech Republic,
Denmark, Greece, Guatemala, Indonesia, Iraq, Ireland,
Kuwait, Lebanon, Malaysia, Morocco, Netherlands,
Pakistan, Paraguay, Republic of Korea, Sweden, Switzer-
land, Turkey and Ukraine.

8. The session was attended by observers from the
following international organizations: International Trade
Centre UNCTAD/WTO, United Nations Conference
on Trade and Development (UNCTAD), United Nations

1Official Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), paras. 223-224.

2Ibid., Fifty-second Session, Supplement No. 17 (A/52/17), paras. 249-
251.

aIbid., Fifty-first Session, Supplement No. 17 (A/51/17), annex I; see
also General Assembly resolution 51/162, annex, of 16 December 1996.
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Educational, Scientific and Cultural Organization
(UNESCO), United Nations Industrial Development
Organization (UNIDO), World Intellectual Property
Organization (WIPO), European Commission, Organiza-
tion for Economic Cooperation and Development (OECD),
World Trade Organization (WTO), Cairo Regional Centre
for International Commercial Arbitration, Comité maritime
international (CMI), International Association of Ports
and Harbors (IAPH), International Bar Association (IBA),
International Chamber of Commerce (ICC), Internet Law
and Policy Forum (ILPF) and European Law Students
Association (ELSA) International.

9. The Working Group elected the following officers:

Chairman: Mr. Mads Bryde ANDERSEN
(Denmark);

Vice-Chairman: Mr. PANG Khang Chau
(Singapore);

Rapporteur: Mr. Gritsana CHANGGOM
(Thailand).

10. The Working Group had before it the following
documents: provisional agenda (A/CN.9/WG.IV/WP.72); a
note prepared by the Secretariat for the thirty-first session of
the Working Group under the title “Planning of future work
on electronic commerce: digital signatures, certification
authorities and related legal issues” (A/CN.9/WG.IV/
WP.71), which summarized previous deliberations by the
Working Group on the issue of incorporation by reference;
a note reproducing the text of a proposed draft provision on
incorporation by reference and explanatory comments by
the United Kingdom of Great Britain and Northern Ireland
(A/CN.9/WG.IV/WP.74); and a note by the Secretariat con-
taining draft uniform rules on digital signatures, other elec-
tronic signatures, certification authorities and related legal
issues (A/CN.9/WG.IV/WP.73).

11. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Legal aspects of electronic commerce: incorpora-
tion by reference.

4. Legal aspects of electronic commerce: draft uniform
rules on digital signatures, other electronic signa-
tures, certification authorities and related legal
issues.

5. Other business.

6. Adoption of the report.

II. DELIBERATIONS AND DECISIONS

12. The Working Group discussed the issue of incorpora-
tion by reference on the basis of the note prepared by the
Secretariat (A/CN.9/WG.IV/WP.71) and the proposal made
by the United Kingdom of Great Britain and Northern
Ireland (A/CN.9/WG.IV/WP.74). The deliberations and
conclusions of the Working Group with respect to that issue
are reflected in chapter III, below. After discussion, the text
of a draft article on incorporation by reference was adopted

by the Working Group. The Secretariat was requested to
prepare, on the basis of the deliberations and decisions of
the Working Group, a short guide to assist States in enacting
and applying the draft article. It was noted that the draft
article, together with the relevant guide to enactment, would
be placed before the Commission at its thirty-first session,
to be held in New York from 1 to 12 June 1998, for final
review and possible insertion in the Model Law and its
Guide to Enactment.

13. The Working Group also discussed the issues of dig-
ital signatures, other electronic signatures, certification
authorities and related legal issues on the basis of the note
prepared by the Secretariat (A/CN.9/WG.IV/WP.73). The
deliberations and conclusions of the Working Group with
respect to those issues are reflected in chapter IV, below.
The Secretariat was requested to prepare, on the basis of
those deliberations and conclusions, a set of revised provi-
sions, with possible variants, for consideration by the
Working Group at a future session.

III. INCORPORATION BY REFERENCE

14. Having recalled its earlier deliberation of the matter
of incorporation by reference, and the draft texts proposed
as its previous sessions (A/CN.9/WG.IV/WP.71, paras. 77-
93), the Working Group was invited to consider the matter
of incorporation by reference in an electronic context on
the basis of a proposed draft provision (A/CN.9/WG.IV/
WP.74, annex), which read as follows:

“(1) This article applies when a data message contains
reference to, or its meaning is only fully ascertainable
by reference to, information recorded elsewhere (‘the
further information’).

“(2) Subject to paragraph (5), the data message shall
have the same effect as if the further information were
fully expressed in the data message and any reference to
the data message will constitute a reference to that mes-
sage including all further information, if the conditions
in paragraph (3) are satisfied.

“(3) The conditions mentioned in paragraph (2) are that
the data message:

“(a) identifies the further information —

“(i) by a collective name or description or
code; and

“(ii) by specifying adequately the record,
and the parts of that record, contain-
ing the further information and, where
that record is not publicly available,
the place where, and, in cases where
the means of access is either not
obvious or is restricted in some way,
the means by which, it may be found;
and

“(b) expressly indicates or carries a clear implica-
tion that the data message is intended to
have the same effect as if the further infor-
mation were fully expressed in the data
message.
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“(4) The identification mentioned in paragraph (3)(a)
may be made indirectly, by referring to information
recorded elsewhere which contains the necessary identi-
fication, provided the conditions in paragraph (3) are
satisfied with respect to that reference.

“(5) Nothing in this article affects -

“(a) any rule of law which requires adequate
notice to be given of the content of the fur-
ther information, or of the record or place
where, or the means by which such informa-
tion may be found, or which requires that
place or record to be accessible to another
person; or

“(b) any rule of law relating to the validity of
terms for the purpose of contract formation,
including the acceptance of an offer.

“(c) any rule of law prescribing the effectiveness
of the further information being incorpo-
rated or the validity of the process of incor-
poration.”

15. It was observed that: the draft provision was intended
to apply when a data message used incorporation by ref-
erence (para. (1)); the overall principle was that the incor-
porated information (not referred to as “terms or condi-
tions”, since not all information created an obligation)
should have the same effect as if it were fully expressed in
a data message (para. (2)); the general conditions for
incorporation by reference should be clear and precise
identification of the information being incorporated
(which was of particular importance for the protection
of consumers and other third parties), identification of
where and how that information could be accessed and an
indication of intent to incorporate (para. (3)); indirect
identification of the source of information by reference
to another source should be acceptable under the same
conditions (para. (4)); and that any existing rules of
law applying to incorporation by reference in paper com-
munications should extend to electronic communications
(para. (5)).

16. It was generally agreed that the matter had to be dealt
with, since incorporation by reference was inherent in the
use of electronic communications. It was stated that in
electronic communications large amounts of data were by
necessity incorporated by reference (e.g. communication
records, policy statements, digital signatures in certifi-
cates). In addition, it was observed that incorporation by
reference in an electronic context could be satisfied by
various methods, including, but not limited to, uniform
resource locators (URLs), object identifiers (OIDs) or
other records reasonably available at a stated address.

17. While it was admitted that incorporation by reference
created certain risks, e.g. for consumers, it was argued
that, at the same time, such practice allowed consumers
to take advantage of opportunities offered only via elec-
tronic communication networks. The main goal of a
provision on incorporation by reference, it was pointed
out, should be to establish a balance among the interested
parties. With a view to achieving that goal, the Work-
ing Group was invited to consider, in parallel with the

above-mentioned draft provision, a draft provision along
the following lines:

“Variant A Unless otherwise agreed between the
parties, information is regarded as
forming part of a data message, if
expressly indicated or clearly implied
[and if that data message indicates a
procedure whereby that information
can be accessed in a reasonable and
timely manner]. Such information
is effective to the extent permitted
by law.

“Variant B Information shall not be denied legal
effect solely on the grounds that it is
incorporated by reference in a data
message.”

18. With regard to variant A, it was stated that the mat-
erial factors bearing on whether a term was reasonably
accessible included: availability (hours of operation of the
repository, ease of access, and acceptable levels of redun-
dancy); cost of access (excluding underlying communi-
cations service costs; if there was a cost it should be
reasonable and in proportion with the value associated
with the contract); format (widely used within the commu-
nity of interest); integrity (verification of content, authen-
tication of sender, and mechanism for communication
error correction); and the extent to which it was subject to
later amendment (without a contractual right to do so;
notice of updates; notice of policy of amendment). Those
factors, it was added, could be set forth in a guide to
enactment of the provisions on incorporation by reference
(see paras. 23-24, below).

19. The Working Group proceeded with its discussion on
the basis of the above-mentioned proposals for alternative
provisions. It was observed that the proposed draft provi-
sions had a number of advantages in common. One such
advantage was that they were intended to facilitate incor-
poration by reference in an electronic context by removing
the uncertainty prevailing in many jurisdictions as to
whether the provisions dealing with traditional incorpora-
tion by reference were applicable to incorporation by ref-
erence in an electronic environment. In that connection, it
was suggested that a different approach might be taken, to
the effect that wide use of incorporation by reference
would be discouraged in an electronic environment, thus
reducing the risk that the difficult situation known as “bat-
tle of forms” in traditional paper-based trade might be
replicated in electronic commerce. In support of that sug-
gestion, it was observed that, while in a paper-based con-
text incorporation by reference was necessary for time,
space and cost reasons, in an electronic context a large
amount of data could be reflected in data messages in a
simple, timely and inexpensive manner. That suggestion
was objected to on the grounds that it would be inappro-
priate for a uniform law to play the role of a code of
conduct, thus discouraging the use of a widespread and
important practice, the use of which was inherent in elec-
tronic communications.

20. Another advantage of the above-mentioned proposals,
it was said, was that they recognized that consumer-protec-
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tion or other national or international law of a mandatory
nature (e.g. rules protecting weaker parties in the context of
contracts of adhesion) should not be interfered with. It was
pointed out that: the first proposal was intended to achieve
that result by listing rules of law that remained unaffected
(para. (5)); and that the second proposal led to the same
result, since it referred to information being effective “to the
extent permitted by law” (variant A), or did not preclude
that information be denied legal effect on grounds other
than incorporation by reference (variant B). With a view to
making it overly clear that existing law was not affected by
any of the proposed wordings, it was suggested that any
provision on incorporation by reference should be subjected
to language along the lines of the second footnote to article
1 of the Model Law, which stated expressly the principle
that the Model Law was not intended to override consumer-
protection law.

21. However, the view was expressed that the first pro-
posal and variant A of the second proposal presented a
number of disadvantages. One disadvantage was that
they ran the risk of upsetting well-established or emerging
practices by setting too high a standard. It was stated that
in many practices it would be impossible to meet the
requirements for an express indication or a clear implica-
tion of intention that the information be incorporated by
reference or for reasonable accessibility to that informa-
tion. The example was mentioned of the incorporation by
reference of a main charter-party in a bill of lading deliv-
ered under a sub-charter-party, a practice that was said
would be hampered by requirements for an express indica-
tion or a clear implication of intention that the information
be incorporated by reference or for reasonable accessibil-
ity to that information. Another disadvantage was that
those provisions might inadvertently interfere with manda-
tory rules of law and lead to unfair results. In that connec-
tion, it was pointed out that, in addition to the two condi-
tions set forth in the first proposal and in variant A of the
second proposal, a third element should be included,
namely that incorporation by reference should be subject
to acceptance by the parties. In particular in open elec-
tronic data interchange (EDI), it was stated, acceptance by
the parties was essential.

22. In response, it was observed that paragraph (5) of the
first proposal and the second sentence of variant A of the
second proposal were intended to address exactly those
concerns and to ensure that the provision on incorporation
by reference would not interfere with established practices
or with mandatory rules of national law. However, it was
felt that those provisions might raise questions of interpre-
tation. Variant B, it was observed, did not present that
disadvantage, in that it merely expressed the general prin-
ciple of non-discrimination enshrined in article 5 of the
Model Law. It was generally recognized that variant B
implied that incorporation by reference would be effective
only to the extent permitted by law. On that basis, the
Working Group generally agreed that variant B would be
preferable.

23. As a matter of drafting, it was suggested that variant
B should parallel the language of article 5 of the Model
Law and thus refer, not only to legal effect, but also to
validity and enforceability. With regard to the location of

the provision on incorporation by reference, it was sug-
gested that, in view of the fact that the issue related to
electronic commerce in general and not only to digital
signatures, it should be inserted in the Model Law as a
new article 5 bis. In order to assist users of the Model Law
and legislators in the interpretation of the provision on
incorporation by reference, it was also suggested that the
background and explanatory information with regard
to the provision on incorporation by reference should be
included in the Guide to Enactment of the Model Law.
The suggestion was made that the guide could indicate the
factors on the basis of which States might wish to adopt an
expanded version of the provision on incorporation by
reference. Such factors could be inspired from the text of
the first proposal and variant A of the second proposal.
That suggestion was found to be generally acceptable.
However, a note of caution was struck that such an ap-
proach might be inconsistent with the approach taken in
article 5 of the Model Law. The view was expressed that
the above-mentioned factors should not be set out as alter-
natives to the provisions of the Model Law. It was gener-
ally felt that, in drafting the portion of the Guide to Enact-
ment dealing with incorporation by reference, attention
should be given to avoiding inadvertently suggesting that
restrictions to incorporation by reference should be intro-
duced with respect to electronic commerce in addition to
those that might already apply in paper-based trade.

24. After discussion, the Working Group adopted variant
B, decided that it should be presented to the Commission
for review and possible insertion as a new article 5 bis of
the Model Law and requested the Secretariat to prepare an
explanatory note to be added to the Guide to Enactment of
the Model Law.

IV. CONSIDERATION OF DRAFT UNIFORM
RULES ON ELECTRONIC SIGNATURES

Chapter I. Sphere of application and
general provisions

25. The Working Group generally agreed that the relation-
ship between the Uniform Rules and the Model Law (in
particular, the question whether the Uniform Rules on dig-
ital signatures should constitute a separate legal instrument
or whether they should be incorporated in an extended ver-
sion of the Model Law) would need to be clarified at a later
stage. While it was agreed that no decision could be made
at this stage, the Working Group confirmed its working
assumption that the Uniform Rules should: be prepared
as draft legislative provisions; be consistent with the provi-
sions of the Model Law in general; and somehow incor-
porate provisions along the lines of articles 1 (“Sphere of
application”), 2(a),(c) and (e) (“Definitions of ‘data mes-
sage’, ‘originator’ and ‘addressee’”), 3 (“Interpretation”)
and 7 (“Signature”) of the Model Law.

26. With respect to the sphere of application of the Uni-
form Rules, the view was expressed that it should be lim-
ited to digital signatures, to the exclusion of other authen-
tication techniques. It was recalled in response that, in
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making its preliminary conclusion that it was feasible to
undertake the preparation of draft uniform rules on digital
signatures, the Working Group, at its previous session, had
also agreed that, alongside digital signatures and certifica-
tion authorities, work in the area of electronic commerce
might need to address issues of technical alternatives to
public-key cryptography (see A/CN.9/437, paras. 156-
157). It was also recalled that, at the thirtieth session of the
Commission, it was felt that, while the Working Group
might appropriately focus its attention on the issues of
digital signatures in view of the apparently predominant
role played by public-key cryptography in the emerging
electronic-commerce practice, the Uniform Rules should
be consistent with the media-neutral approach taken in the
Model Law (see para. 4, above). After discussion, the
Working Group confirmed its decision that, while focusing
on the preparation of specific provisions dealing with dig-
ital signature techniques, it should also extract from those
specific provisions rules of more general application to
accommodate alternative authentication techniques.

Chapter II. Electronic signatures

Section I. Secure electronic signatures

Article 1. Definitions

27. The text of draft article 1 as considered by the Work-
ing Group was as follows:

“For the purposes of these Rules:

“(a) ‘Signature’ means any symbol used, or any
security procedure adopted by [or on behalf of] a per-
son with the intent to identify that person and to indi-
cate that person’s approval of the information to which
the signature is appended;

“(b) ‘Electronic signature’ means [a signature][data]
in electronic form in, or attached to, or logically asso-
ciated with, a data message [and used by [or on behalf
of] a person with the intent to identify that person and
to indicate that person’s approval of the contents of
the data message][and used to satisfy the conditions in
[article 7 of the UNCITRAL Model Law on Electronic
Commerce]];

“(c) ‘Secure electronic signature’ means an elec-
tronic signature which

“(i) is a digital signature under article 4 and
meets the requirements set forth in
article 5; or

“(ii) as of the time it was made, can otherwise
be verified to be the signature of a spe-
cific person through the application of a
security procedure that is: uniquely
linked to the person using it; capable of
promptly, objectively and automatically
identifying that person; created in a man-
ner or using a means under the sole con-
trol of the person using it; and linked
to the data message to which it relates
in a manner such that if the message is
altered the electronic signature is invali-
dated; or

“(iii) [as between parties involved in generat-
ing, sending, receiving, storing or other-
wise processing data messages in the
ordinary course of their business,] is
commercially reasonable under the cir-
cumstances, previously agreed to, and
properly applied, by the parties.”

General remark

28. It was pointed out that the provisions contained in
draft article 1 were intended not only as definitions but
also as a means of delineating the scope of the Uniform
Rules. While it was noted that the same drafting technique
had been used in the context of the Model Law, it was
generally felt that draft article 1 might need to be revisited
by the Working Group during its deliberation of the scope
of the Uniform Rules.

Subparagraph (a)

29. It was widely felt that subparagraph (a) should be
deleted. While including in the Uniform Rules a definition
of “signature” based on article 7 of the Model Law might
provide useful guidance in those countries where there
currently existed no definition of a “signature”, it was
stated that such a definition was not necessary for the
purposes of the Uniform Rules. One of the reasons stated
for deletion was that including an all-purpose definition of
“signature” might jeopardize the acceptability of the in-
strument in those countries where the provision contained
in subparagraph (a) might conflict with existing defini-
tions.

Subparagraph (b)

30. It was widely felt that the wording of subparagraph
(b) should mirror the text of article 7 of the Model Law.
That result could be achieved either by reproducing that
article in full in subparagraph (b) or by way of a reference
to “the conditions set forth in article 7 of the Model Law”.
After discussion, the Working Group found the latter for-
mulation to be preferable. As a matter of drafting, it was
generally agreed that the word “data” should be used in-
stead of the words “a signature”.

Subparagraph (c): general remarks

31. The view was expressed that defining an electronic
signature as “secure” might be inappropriate. Whether a
given technique was “secure” was not a matter of defini-
tion but a question of fact to be determined in relation to
the circumstances under which that technique was used.
The use of the word “secure” was also criticised on the
grounds that it introduced a subjective criterion and that it
implied that signatures that did not fall within that cat-
egory were inherently insecure. In response, it was stated
that, while the reference to a “secure” signature might
need to be replaced by better wording, it was only used in
the Uniform Rules as a means of delimiting a category of
electronic signatures of a quality such that specific legal
effects could be attached to them. As to whether the use of
the word “secure” might establish a subjective criterion, it
was stated that authentication techniques did not develop
in a vacuum. Standards implemented either through regu-
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lation or through voluntary, industry-based practices
would be available to assess the degree of security of any
given technique. After discussion, the Working Group
decided to proceed on the assumption that a category (pro-
visionally labelled “secure”) would be used to address the
range of techniques to which the Uniform Rules would
attach certain legal effects.

32. The view was expressed that it might be inappropri-
ate to provide that the same legal effect would attach to the
use of a wide variety of authentication techniques, which
were said to range from inherently secure (e.g. digital sig-
natures) to inherently insecure (e.g. certain authentication
techniques that might be agreed upon by the parties). In
response, it was stated that subparagraph (c) was precisely
aimed at creating a category where the most secure among
digital signatures could be placed on an equal footing with
other techniques, provided that those techniques met the
severe standard set forth in subparagraph (c)(ii). As to
subparagraph (c)(iii), consideration might be given to
placing it in a separate provision dealing with party
autonomy. It was agreed that the discussion on the defini-
tions might need to be reopened after the provisions deal-
ing with the legal effects of those definitions had been
considered.

Subparagraph (c)(i)

33. The substance of subparagraph (c)(i) was found to be
generally acceptable. However, the view was expressed
that the requirements of draft article 5 referred to in
subparagraph (c)(i) did not adequately ensure the quality
of digital signatures as secure electronic signatures. It was
suggested that the question would have to be revisited in
the context of draft article 5.

Subparagraph (c)(ii)

34. A concern was expressed that the burden of proof
under subparagraph (c)(ii) was so high that the presump-
tions in draft article 2(1) would be of little meaning in the
case where non-digital electronic signatures were used. It
was stated in response that subparagraph (c)(ii) and draft
article 2 were intended to serve different purposes. It was
generally agreed, however, that the relationship between
subparagraph (c)(ii) and draft article 2 might need to be
clarified in the revised draft of the Uniform Rules to be
prepared by the Secretariat.

35. It was generally felt that the substance of subpara-
graph (c)(ii) was important to guarantee the media-neutral-
ity of the Uniform Rules. The view was expressed that,
since the purpose of subparagraph (c)(ii) was to define
certain criteria which a given technique should meet to
trigger the presumptions set forth in draft article 2, it was
irrelevant whether that technique was used with an intent
to sign. Accordingly, it was suggested that the words “can
otherwise be verified to be the signature of a specific per-
son” should be deleted.

36. Additional suggestions were made as to the specific
formulation of subparagraph (c)(ii). One suggestion was
that the words “promptly” and “automatically” should be
deleted. It was stated that “prompt” and “automatic” iden-
tification of a person were not inherent in the use of most

authentication techniques (including certain digital signa-
ture techniques) and did not clearly relate to the security of
the authentication procedure and the integrity of the data
being electronically signed. Another suggestion was that
the words “of a security procedure” should be comple-
mented by the words “or combination of security proce-
dures”. After discussion, those suggestions were adopted
by the Working Group.

Subparagraph (b)(iii)

37. It was suggested that subparagraph (iii) should be
deleted. It was stated that granting the status of a “secure
electronic signature” to any procedure which might be
agreed upon by the parties would create the risk that any
low-security procedure could be used to produce legal
effects. In that connection, the view was expressed that,
currently, the only “secure” authentication technique was
that of a digital signature. In response, it was observed
that, as a matter of freedom of contract, parties should be
free to agree that, as between themselves, they would rely
on an authentication technique that was less secure than
the type of electronic signature described in subparagraph
(c)(ii), and that they would attach the presumptions set
forth in draft article 2 to the use of that authentication
technique. It was also observed that the reference to the
“commercial reasonableness” of the signature technique
was intended to provide a safeguard against the unlimited
recognition of possibly insecure authentication techniques
through party autonomy. A note of caution was struck,
however, about relying on the notion of “commercial rea-
sonableness” to provide such a safeguard. In a number of
countries, the mere fact that “commercial” parties had
agreed on a procedure would be sufficient to interpret that
procedure as “commercially reasonable”. As a matter of
drafting, a question was raised as to a possible inconsist-
ency between the use of the words “commercially reason-
able” and the wording used in article 7 of the Model Law.
While it was recalled that the words “commercially rea-
sonable” had been used in article 5 of the UNCITRAL
Model Law on International Credit Transfers,b the Work-
ing Group felt that appropriate redrafting might be needed
to avoid the above-mentioned interpretation. It was sug-
gested that a reference to an express stipulation by the
parties that the agreed technique would have the effects
of a secure electronic signature under draft article 2 might
need to be included in subparagraph (c)(iii). It was
also suggested that the words “as between parties” should
be maintained in subparagraph (c)(iii) without square
brackets.

38. A question was raised as to whether subparagraph
(c)(iii) might be used by the parties to deviate from man-
datory rules of law regarding the form of certain legal acts.
It was stated that such an interpretation would be unac-
ceptable in view of the fact that such freedom of contract
did not exist in a paper-based environment. While it was
generally agreed that, under the law of a number of coun-
tries, certain mandatory form requirements could not be
deviated from by private agreement, such mandatory form
requirements typically applied to a very narrow category
of transactions, which could probably be dealt with by

bOfficial Records of the General Assembly, Forty-seventh Session,
Supplement No. 17 (A/47/17), annex I.
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way of express exclusion from the scope of a general pro-
vision dealing with party autonomy.

39. The discussion focused on the manner in which party
autonomy would be dealt with in the Uniform Rules. It
was recalled that the mere reference to article 4 (“Varia-
tion by agreement”) of the Model Law might not suffice to
provide a satisfactory solution, in view of the fact that
article 4 established a distinction between those provisions
of the Model Law that might be freely varied by contract
and those provisions that should be regarded as mandatory
unless variation by agreement was authorized by the law
applicable outside the Model Law. With respect to elec-
tronic signatures, the practical importance of “closed” net-
works made it necessary to provide wide recognition of
party autonomy. However, public policy restrictions on
freedom of contract, including laws protecting consumers
from overreaching contracts of adhesion, might also need
to be taken into consideration. A suggestion was made that
the Uniform Rules should include a provision along the
lines of article 4(1) of the Model Law to the effect that,
except as otherwise provided by the Uniform Rules or
other applicable law, electronic signatures and certificates
issued, received or relied upon in accordance with proce-
dures agreed among the parties to a transaction would be
given the effect specified in the agreement. In addition, it
was suggested that the Working Group might consider
establishing a rule of interpretation to the effect that, in
determining whether a certificate, an electronic signature
or a data message verified with reference to a certificate,
was sufficiently reliable for a particular purpose, all rel-
evant agreements involving the parties, any course of con-
duct among them, and any relevant trade usage should be
taken into account.

40. As an alternative, the Working Group was invited to
consider a proposed new article that read along the follow-
ing lines:

“(1) Where the law requires the signature of a person,
that requirement is met by an electronic signature if

“(a) use of the electronic signature was agreed
among the parties to the transaction, or

“(b) the electronic signature was as reliable as was
appropriate for the purpose for which the electronic sig-
nature was used.

“(2) In determining whether an electronic signature is
appropriately reliable for a particular purpose, any
course of conduct among the parties and any relevant
trade usage shall be taken into account.”

41. The discussion continued on the basis of the pro-
posed new article. It was stated that the proposed text was
intended to build on, and expand, the approach followed in
article 7 of the Model Law. In particular it was stated that:
paragraph (1)(a) was intended to enable parties to deter-
mine the type of electronic signature they wished to use in
their business transactions; paragraph (1)(a) was inspired
by article 7(1)(b) of the Model Law; and paragraph (2)
constituted an effort to explain paragraph (1)(b). The view
was expressed that, if the proposed new article were to be
included in the Uniform Rules, paragraph (2) of draft
article 2 of the Uniform Rules would not be necessary and
could be deleted.

42. The proposal was generally objected to on the
grounds that it clearly ran counter to article 7 of the Model
Law in several ways, including that: it failed to include the
elements of identification and approval, thus calling signa-
ture something that, in the light of the Model Law, was not
a signature; it allowed parties to derogate from mandatory
rules of law relating to signatures, thus overriding rules
that, under article 7(2) of the Model Law, could establish
an obligation for, or legal consequences in the absence of,
a signature; and it failed to include a provision along the
lines of article 7(3) of the Model Law, which allowed
States to exclude the application of article 7 in certain
cases (e.g. negotiable instruments).

43. It was widely felt that the main disadvantage of the
proposed new article lay in the fact that, unlike article 7
of the Model Law and contrary to rules applicable in a
paper-based environment, it allowed parties to derogate
from mandatory rules of law. Thus, the proposed new
article could inadvertently result in subverting the Model
Law and national law relating to signatures and inappro-
priately affecting rights of third parties. In addition, there
was broad support for the view that the proposed new
article unnecessarily repeated elements contained in draft
article 1 of the Uniform Rules.

44. In order to bring the proposed new article in line with
article 7 of the Model Law and to address its above-
mentioned deficiencies, a number of suggestions were
made. One suggestion was to include a reference to the
essential characteristics of a signature, namely those relat-
ing to identification of a person and approval of the con-
tents of a message, by inserting at the end of the chapeau
of paragraph (1) of the proposed new article language
along the following lines: “is the signature of that person
and”. Another suggestion was to give precedence to appli-
cable law by introducing at the beginning of paragraph
(1)(a) language along the following lines: “subject to the
relevant law”. Yet another suggestion was that, in line with
article 7 of the Model Law, the conjunction between
subparagraphs (a) and (b) should be “and”, and not “or”.
A further suggestion was that taking into account the con-
duct of the parties and relevant trade usages, as indicated
in paragraph (2) of the new article, should be permitted
rather than imposed, a result that could be achieved
by replacing the word “shall” with the term “may”.
Yet another suggestion was that the essential elements of
article 7(2) and (3) of the Model Law should be introduced
in the proposed new article.

45. The view was widely shared that, instead of redraft-
ing the proposed new article, the Working Group should
attempt to establish basic principles regarding the extent to
which party autonomy should be accommodated by the
Uniform Rules. It was generally agreed that the Uniform
Rules should not normally limit party autonomy as
between the parties. It was also agreed that the efforts of
the Working Group should be aimed at identifying the
types of transactions (and, in the case of digital signatures,
the types of certificates) that would imply a high level of
security and might thus be subject to mandatory rules
under existing law in a number of countries. With respect
to the legal form requirements that were likely to interfere
with party autonomy, it was widely felt that a useful dis-
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tinction might be drawn between those requirements for
signatures that were aimed at providing evidence (which
might be made subject to party autonomy) and those form
requirements that were prescribed for validity purposes
(which would typically be mandatory).

46. After discussion, the Working Group requested the
Secretariat to prepare a revised draft of article 1 taking
into account the above deliberations and decisions.

Article 2. Presumptions

47. The text of draft article 2 as considered by the Work-
ing Group was as follows:

“(1) With respect to a data message authenticated by
means of a secure electronic signature, it is rebuttably
presumed that:

“(a) the data message has not been altered since the
time the secure electronic signature was affixed to the
data message;

“(b) the secure electronic signature is the signature
of the person to whom it relates; and

“(c) the secure electronic signature was affixed by
that person with the intention of signing the message.

“(2) With respect to a data message authenticated by
means of an electronic signature other than a secure
electronic signature, nothing in these Rules affects exist-
ing legal or evidentiary rules regarding the burden of
proving the authenticity and integrity of a data message
or an electronic signature.

“(3) The provisions of this article do not apply to the
following: [ ... ].

“[(4) The presumptions in paragraph (1) may be rebut-
ted by:

“(a) evidence indicating that a security procedure
used to verify an electronic signature is not to be gen-
erally recognized as trustworthy, due to advances in
technology, the way in which the security procedure
was implemented, or other reasons;

“(b) evidence indicating that the security procedure
agreed to between the parties under article 1(c)(iii) was
not implemented in a trustworthy manner; or

“(c) evidence relating to facts of which the relying
party was aware which would suggest that reliance on the
security procedure was not reasonable. The commercial
reasonableness of a security procedure agreed upon by
the parties under article 1(c)(iii) is to be determined in
light of the purposes of the procedure and the commer-
cial circumstances at the time the parties agreed to adopt
the procedure, including the nature of the transaction,
sophistication of the parties, volume of similar transac-
tions engaged in by either or both of the parties, availabil-
ity of alternatives offered to but rejected by the party,
cost of alternative procedures, and procedures in general
use for similar types of transactions.]”

48. While it was agreed that the principle of media neu-
trality should be reflected in the Uniform Rules through
the recognition of the legal effects that would attach to the
use of electronic signatures relying on non-digital tech-

niques, the Working Group decided to defer its considera-
tion of draft article 2 until it had completed its review of
the remaining draft articles of the Uniform Rules.

Article 3. Attribution

49. The text of draft article 3 as considered by the Working
Group was as follows:

“(1) Variant A Subject to [article 13 of the
UNCITRAL Model Law on Electronic Commerce], the
originator of a data message on which the originator’s
secure electronic signature is affixed is [bound by the
content] [deemed to be the signer] of the message in the
same manner as if the message had existed in a [manu-
ally] signed form in accordance with the law applicable
to the content of the message.

Variant B As between the holder of a private key
and any third party who relies on a digital signature
which can be [verified] [authenticated] by using the
corresponding certified public key, the digital signature
[is presumed to be that of the holder] [satisfies the
conditions set forth in [article 7(1) of the UNCITRAL
Model Law on Electronic Commerce]].

“(2) Paragraph (1) does not apply if

“(a) the [originator] [holder] can establish that the
[secure electronic signature] [private key] was used
without authorization and that the [originator] [holder]
could not have avoided such use by exercising reason-
able care; or

“(b) the relying party knew or should have known,
had it sought information from the [originator] [certifi-
cation authority] or otherwise exercised reasonable
care, that the [secure electronic] [digital] signature was
not that of the [originator] [holder of the private key].”

General remarks

50. The Working Group first considered the purpose and
scope of draft article 3 and its relationship with articles 7
and 13 of the Model Law.

51. Differing views were expressed as to whether the
draft article should deal only with the attribution of secure
electronic signatures (or digital signatures) or whether it
should also address the issue of liability of the purported
signer to the relying parties. One view was that draft arti-
cle 3 should be aimed at linking a signature to the pur-
ported signer and at ensuring the integrity of a data mes-
sage. Another view was that the main purpose of draft
article 3 should be to create an incentive for the use of
digital signatures by properly allocating liability for the
loss caused to the relying party through the failure of the
purported signer to exercise reasonable care and avoid the
unauthorized use of its signature (see para. 58, below).
The prevailing view was that both issues should be dealt
with. In that context, a note of caution was struck about
dealing with issues of liability, which might be inconsist-
ent with the approach followed in the Model Law, under
which contractual matters were left to the law applicable
outside the Model Law. In response, it was observed that
the Uniform Rules were based on a somehow different
approach in that they already dealt, inter alia, with liability
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of certification authorities. After discussion, the Working
Group agreed to consider dealing with both issues, possi-
bly in separate provisions (see  paras. 55 and 60, below).

52. With regard to the scope of draft article 3, the view was
expressed that it should be limited to digital signatures and
draft article 3 should be relocated accordingly. In support of
that view, it was stated that digital signatures were so well
known and widely used that they deserved to be given pri-
ority. In addition, it was stated that the issue of attribution of
digital signatures was important enough to be treated sepa-
rately from the issue of attribution of other types of elec-
tronic signatures. Another view was that the rules estab-
lished under draft article 3 should apply both to digital
signatures and to other electronic signatures. The prevailing
view was that, to the extent possible, the issues addressed
under draft article 3 should be dealt with in a media-neutral
manner to cover a broad range of electronic signatures.

53. As to the relationship between draft article 3 and arti-
cles 7 and 13 of the Model Law, it was observed that article
7 dealt with requirements for signatures and article 13 with
attribution of messages. A concern was expressed that draft
article 3 might merely restate the provisions of article 13 of
the Model Law. In response, it was stated that draft article
3 dealt with the attribution of an electronic signature as dis-
tinct from the attribution of the data message and provided
specific protection to the purported signer in cases where its
signature was used without authorization and the purported
signer could not have avoided such unauthorized use, had it
exercised reasonable care.

Paragraph (1)

54. Support was expressed in favour of both variants A
and B. In favour of variant A, it was stated that it was
based on a media-neutral approach, and thus addressed
different types of technologies used in international trade.
In that connection, it was pointed out that neutrality should
be ensured also as to the way in which a particular tech-
nology was being implemented (e.g. a digital signature
with or without a certificate). Such implementation neu-
trality could be obtained, it was observed, through a gen-
eral rule to the effect that the recipient of the data message
who reasonably relied on a secure electronic signature
would be entitled to regard that message as being that of
the purported signer (see A/CN.9/WG.IV/WP.73, paras.
35-36). In support of variant B, it was said that it appro-
priately focused on digital signatures which, by contrast to
other types of electronic signatures, were sufficiently
known and widely used.

55. However, both variants A and B were criticized for
inappropriately mixing two different issues, namely the
issue of attribution and the issue of liability. In addition, a
number of concerns were expressed and observations were
made with regard to both variants. As to variant A, it was
observed that: the opening words were not sufficiently
clear; use of the term “originator” was not appropriate for
a number of reasons, including that the signer of a data
message did not necessarily have to be its originator; the
words “is bound by the content” related to the general law
of obligations and not to the mere attribution of electronic
signatures to the purported signer; and the reference to the

law applicable should relate to the law applicable to the
data message as a whole and not only to its contents.

56. As to variant B, it was observed that: in order to
avoid overriding the exceptions set forth in other provi-
sions of the Uniform Rules relating, e.g. to compromised
private keys, language should be added at the beginning of
variant B along the following lines “subject to the provi-
sions of articles ...”; in line with the approach taken in
article 13 of the Model Law, reference should be made to
actual verification of the authenticated use of a digital sig-
nature, and not merely to the ability of the holder of the
private key to verify such use; in order to avoid a situation
in which a digital signature could be attributed to the pur-
ported signer, even though the certificate had been
revoked, language along the following lines should be
used “private key contained in a valid certificate”; no ref-
erence should be made to article 7 of the Model Law, since
that article dealt with the requirement for a signature and
not with attribution of a signature.

Paragraph (2)

57. While there was agreement in the Working Group
that paragraph (2) was generally acceptable, the concern
was expressed that use of the term “reasonable care” might
introduce uncertainty. In order to address that concern, a
number of suggestions were made. One suggestion was
that the signature should be attributed to the purported
signer if it failed to establish that the use of the signature
was unauthorized. Another suggestion was that the signa-
ture should be deemed to be that of the purported signer if,
in addition, it failed to establish that it could not have
avoided the unauthorized use, without any reference being
made to the notion of “reasonable care”. Both suggestions
were objected to on the ground that they would inappro-
priately increase the level of responsibility of the pur-
ported signer.

Suggestions for a new article 3

58. In order to address the concerns expressed with regard
to draft article 3 and on the assumption that the issue of
attribution of secure electronic signatures was sufficiently
addressed in draft article 2 of the Uniform Rules, the sug-
gestion was made that the focus of draft article 3 should be
shifted to the issue of liability of the purported signer and,
thus, article 3 should read along the following lines:

“(1) As between the holder of a private key and any
person relying on a digital signature, the holder is not
bound by the message if he did not sign it.

“(2) If the key holder has not exercised reasonable care
to prevent the relying party from relying on the unau-
thorized use of the digital signature, he is liable to com-
pensate the relying party for harm caused to him. The
relying party is only entitled to such compensation if he
had sought information from the certification authority
or otherwise exercised reasonable care to establish that
the digital signature was not that of the holder.”

59. While it was generally agreed that the suggested lan-
guage rightly distinguished between attribution of a signa-
ture and accountability (or liability) for harm caused by
the unauthorized used of a signature, it was observed that
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it did not sufficiently address the concerns expressed with
regard to variants A and B. In addition, it was observed
that it shifted the burden of proof against the relying party
who had to establish that it used reasonable care in order
to prove that the signature was that of the purported signer.
It was generally agreed that a media-neutral approach
would be preferable, and that the issues of attribution and
accountability should be dealt with separately.

60. With a view to reflecting that approach, the Working
Group was invited to consider an alternative formulation
along the following lines:

“Attribution of secure electronic signatures

“As between the purported signer and the relying
party, a secure electronic signature is deemed to be that
of the purported signer, unless the purported signer can
establish that the secure electronic signature was used
without authorization.

“Liability for secure electronic signature

“In a case where the secure electronic signature was
unauthorized and the purported signer did not exercise
reasonable care to prevent the addressee from relying on
such a message, the purported signer is liable to pay
damages to compensate the relying party for harm
caused, unless the relying party did not seek information
from an appropriate third party or otherwise knew or
should have known that the signature was not that of the
purported signer.”

61. After discussion, the Working Group requested the
Secretariat to reflect the suggested alternative formulation
in a revised draft of the Uniform Rules for further consid-
eration by the Working Group at a future session. A con-
cern was expressed by a number of delegations about
possible interference between the suggested formulation
and their domestic tort law.

Section II. Digital signatures

Article 4. Definition

62. The text of draft article 4 as considered by the Work-
ing Group was as follows:

“For the purposes of these Rules,

“Variant A: ‘digital signature’ means a type of an elec-
tronic signature consisting of a transformation of a data
message using a message digest function and an asym-
metric cryptosystem such that any person having the
initial untransformed data message and the signer’s pub-
lic key can accurately determine:

“(a) whether the transformation was created using
the signer’s private key that corresponds to the signer’s
public key; and

“(b) whether the initial data message has been altered
since the transformation was made.

“Variant B: “(a) ‘digital signature’ means a numerical
value, which is affixed to a data message and which,
using a known mathematical procedure associated with
the originator’s private cryptographic key, makes it pos-

sible to determine that this numerical value has only
been obtained with the originator’s private key;

“(b) the mathematical procedures used for generat-
ing digital signatures under these Rules are based on
public-key encryption. When applied to a data message,
those mathematical procedures operate a transformation
of the message such that a person having the initial
message and the originator’s public key can accurately
determine:

“(i) whether the transformation was operated using
the private key that corresponds to the origina-
tor’s public key; and

“(ii) whether the initial message was altered after the
transformation was made.”

63. While some support was expressed in favour of both
variants A and B, neither one was adopted by the Working
Group.

64. In favour of variant A, it was stated that, to the extent
it focused on the creation of a digital signature without
referring to any specific technology, it was sufficiently
flexible to encompass different types of digital signatures.
However, a concern was expressed that variant A failed
to recognize the different ways in which a public key
infrastructure might be implemented (e.g. with or without
reliance on a message digest function), and the different
functions that might be fulfilled through the use of a dig-
ital signature (e.g. the function of identifying the signer
(“secure signatures”), the function of establishing the
integrity of the data message (“secure records”), or a com-
bination of both functions). In the context of that discus-
sion, it was suggested that, in order to ensure cross-border
recognition of different types of digital signatures and
certificates, consideration should be given by the Working
Group to the idea of preparing a convention instead of an
addition to the Model Law (see para. 212, below).

65. In response to the above-mentioned concern, it was
observed that it was a well-established approach to include
the elements of identification of the signer and verification
of the message integrity in a definition of “digital signa-
ture”. In addition, it was pointed out that that approach,
which was aimed at identifying a functional equivalent of
a signature in a paper-based context, was in line with the
approach taken in the Model Law. Moreover, it was stated
that an effort to address all types of digital signatures
would be overly ambitious and would delay progress in a
field which needed urgent regulation so that disharmony
of law through the introduction of different approaches in
national legislation might be avoided. In that regard, it was
observed that variant A, by defining digital signature as a
type of electronic signature, would confine that term to
those applications of public-key cryptography that were
meant to serve as a functional equivalent of a signature in
a paper-based context, whereas variant B would be wide
enough to cover all manifestations of digital signature
technology, including those that were not meant to serve
as functional equivalents of signatures.

66. In favour of variant B, it was observed that it intro-
duced more certainty as to the scope of the provision in
that it was stated in more technical terms and specifically
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referred to public-key encryption, which was said to con-
stitute a widely-used technology. At the same time, the
concern was expressed that variant B was too restrictive to
the extent that it relied on a certain mathematical proce-
dure for the creation of a digital signature, thus possibly
excluding future technical developments that might render
currently accepted procedures obsolete. It was suggested
that a reference to “state-of-the-art mathematical proce-
dures” might need to be made in the draft provision.

67. Both variants A and B were objected to on the
grounds that they inappropriately defined “digital signa-
ture” by reference to “a transformation of the data mes-
sage”. It was explained that it was not the message as a
whole, but only its numerical representation that changed
as a result of processing the message through the use of an
algorithm. In order to address that problem, language
along the following lines was proposed:

“Digital signature is a cryptographic transformation (us-
ing an asymmetric cryptographic technique) of the nu-
merical representation of a data message, such that any
person having the data message and the relevant public
key can determine:

“(a) that the transformation was created using the
private key corresponding to the relevant public key;
and

“(b) that the data message has not been altered since
the cryptographic transformation.”

68. In support of the proposed text, it was stated that, by
avoiding to refer to the signer’s private key, it addressed
the need to ensure that digital signatures used for various
purposes, beyond identification of the signer, would be
covered by the Uniform Rules. It was also stated that, by
avoiding reference to a message digest function, the pro-
posed text would also cover digital signatures created
through a different procedure.

69. During the discussion, the suggestion was made that
the Working Group should consider, merely for purposes
of comparison, the text adopted in 1988 by the Interna-
tional Organization for Standardization (ISO), which read
as follows: “Digital signature: data appended to, or a
cryptographic transformation of, a data unit that allows a
recipient of the data unit to prove the source and integrity
of the data unit and protect against forgery, e.g. by the
recipient” (ISO 7498-2). Another suggestion was that the
ISO definition should be included in the Uniform Rules.
While it was agreed that the ISO definition demonstrated
a technical approach, there was widely shared scepticism
in the Working Group as to whether that definition was
suitable for the purposes of the Uniform Rules.

70. After discussion, the Working Group generally
agreed that it should reserve its decision as to the defini-
tion of “digital signature” until it had completed its review
of the substantive provisions of the Uniform Rules and
come to a conclusion as to the scope of those provisions.
In particular, the definition of “digital signature” might
vary depending on whether the Uniform Rules covered
only the uses of computer-based techniques which were
aimed at replicating in an electronic environment the func-
tions traditionally fulfilled through the use of hand-written

signatures in international trade transactions, or whether
the scope of the Uniform Rules was extended to cover
additional uses of “digital signatures”. The Secretariat was
requested to prepare alternative drafts based on variants A
and B, and on the above-mentioned proposal (see para. 67,
above), taking into account the comments made, for fur-
ther consideration of the matter at a future session.

Article 5. Effects

71. The text of draft article 5 as considered by the Work-
ing Group was as follows:

“(1) Where all or any portion of a data message is
signed with a digital signature, the digital signature is
regarded as a secure electronic signature with respect to
such portion of the message if:

“(a) the digital signature was created during the op-
erational period of a [valid] certificate and is verified by
reference to the public key listed in the certificate; and

“(b) the certificate is considered as accurately bind-
ing a public key to a person’s identity because:

“(i) the certificate was issued by a certification au-
thority licensed [accredited] by ... [the enacting
State specifies the organ or authority competent
to license certification authorities and to prom-
ulgate regulations for the operation of licensed
certification authorities]; or

“(ii) the certificate was otherwise issued by a certi-
fication authority in accordance with standards
issued by ... [the enacting State specifies the
organ or authority competent to issue recog-
nized standards for the operation of licensed
certification authorities].

“(2) Where all or any portion of a data message is
signed with a digital signature that does not meet the
requirements set forth in paragraph (1), the digital sig-
nature is regarded as a secure electronic signature with
respect to such portion of the message if sufficient evi-
dence indicates that the certificate accurately binds the
public key to the holder’s identity.

“(3) The provisions of this article do not apply to the
following: [ ... ].”

General remarks

72. It was widely recognized, at the outset, that the sub-
stance of draft article 5 would need to be further discussed
by the Working Group in the light of the decisions to be
made as to the scope of the Uniform Rules. In particular,
draft article 5 was directly dependent upon whether the
notion of “secure electronic signature” would eventually
be used in the Uniform Rules. The legal effects attached to
the use of certificates in the context of digital signatures
would also depend upon the definition of “certificate”
under draft article 8. Should the Uniform Rules cover only
the cases where digital signatures were used for the pur-
poses of international trade transactions with the intent to
sign (i.e. to identify the signer and link the signer with the
information being signed), it might be acceptable to limit
the function of the certificate to linking a key pair with the
identity of a person. In such a case, it should be specified
that the Uniform Rules were dealing only with a special
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kind of certificates (“identity certificates”), particularly
since other types of certificates might be used in electronic
commerce, e.g. to establish the level of authority of a
person (“authority certificates”). A view was expressed
that authority certificates should be covered by draft arti-
cle 5 together with identity certificates. In the context of
that discussion, it was suggested that a reference should be
made in draft article 5 to the certificate verifying the integ-
rity of the information contained in the data message. In
response, it was stated that, while verification of data in-
tegrity was an important result of the use of the certificate
in the context of a digital signature process, it was not a
characteristic element of the certificate itself.

73. After discussion, the Working Group decided to pro-
ceed with its consideration of draft article 5. It was gener-
ally agreed, however, that the discussion would need to
be reopened after the Working Group had completed its
review of the substantive provisions of the Uniform Rules.

Title

74. A widely shared view was that the title of draft article
5 was insufficiently descriptive and might be misleading.
It was decided that the title should be reworded along the
following lines: “Digital signatures supported by certifi-
cates”.

Paragraph (1)

Opening words

75. Support was expressed in favour of the view that the
reference to the notion of “secure electronic signature”
was not necessary in draft article 5 and should be replaced
by a reference to the conditions set forth in article 7 of the
Model Law. It was stated in response that such a reference
to article 7 of the Model Law would inappropriately limit
the scope of the draft article 5 by presupposing the exist-
ence of legal requirements for a signature, which would
need to be met in an electronic environment. The purpose
of draft article 5 was broader and directly aimed at creat-
ing certainty as to the legal effects of digital signatures,
provided that certain technical standards were met, irre-
spective of whether there existed a specific requirement
for a signature.

76. After discussion, the Working Group decided that
references to a “secure electronic signature” and to the
conditions set forth in article 7 of the Model Law should
be kept as alternative wordings for further consideration
by the Working Group at a future session. The opening
words of draft article 5 should read along the following
lines: “In respect of all or any part of a data message,
where the originator is identified by a digital signature, the
digital signature [is a secure electronic signature][satisfies
the conditions in article 7 of the UNCITRAL Model Law
on Electronic Commerce] if”.

Subparagraph (a)

77. The substance of subparagraph (a) was found to be
generally acceptable. With a view to better reflecting the
necessary trustworthiness of the digital signature process,
it was decided that the word “securely” should be inserted
to qualify both the creation of the digital signature and its

verification by reference to the public key listed in the
certificate. It was also decided that the reference to the
validity of the certificate should be maintained without
square brackets in the draft provision.

Subparagraph (b)

78. With respect to subparagraph (b)(i), it was widely felt
that the words “licensed” or “registered” were preferable
to the word “accredited” in a provision dealing with the
case where States would adopt a regulatory approach to
public-key infrastructures. As regards subparagraph (b)(ii),
the view was expressed that the provision should be
deleted, since the scope of draft article 5 should be limited
to the use of certificates issued by certification authorities
licensed by the enacting State. The prevailing view, how-
ever, was that a reference should be made to industry
standards and to mechanisms that might be developed by
practitioners to ensure the reliability of such standards. It
was generally agreed that such a reference was necessary
to reflect the “dual approach” to digital signatures and
public-key infrastructures adopted by the Working Group
at its previous session (see A/CN.9/437, para. 69). Under
that approach, industry-based standards would be recog-
nized alongside government regulation. It was pointed out
that, in certain countries, government authorities might
wish not to become involved with the establishment of
security standards for digital signatures. In that connec-
tion, it was stated that draft article 5 should not only
mention “security standards” but cover more broadly the
various types of standards that might be developed by the
industry.

79. With respect to the reference to recognized industry
standards, it was suggested that wording might be drawn
from article 9(2) of the United Nations Convention on
Contracts for the International Sale of Goods,c which
referred to “a usage of which the parties knew or ought to
have known and which in international trade is widely
known to, and regularly observed by, parties to contracts
of the type involved in the particular trade concerned”. It
was widely felt, however, that a reference to “commer-
cially appropriate and internationally recognized stand-
ards” would be more appropriate.

80. Taking into account the above-mentioned discussion,
it was agreed that subparagraph (b) should be redrafted
along the following lines for the purpose of future discus-
sion:

“(b) the certificate binds a public key to a person’s
identity by virtue of the fact that:

“(i) the certificate was issued by a certifica-
tion authority licensed by ... [the enacting
State specifies the organ or authority
competent to license certification authori-
ties and to promulgate regulations for
the operation of licensed certification
authorities]; or

“(ii) the certificate was issued by a certifica-
tion authority accredited by a responsible

cOfficial Records of the United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 10 March-11 April 1980
(United Nations publication, Sales No. E.81.IV.3), part I.
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accreditation body applying commer-
cially appropriate and internationally
recognized standards covering the trust-
worthiness of the certification authority’s
technology, practices and other relevant
characteristics. A non-exclusive list of
bodies or standards that comply with this
paragraph may be published by ... [the
enacting State specifies the organ or
authority competent to issue recognized
standards for the operation of licensed
certification authorities]; or

“(iii) the certificate was otherwise issued
in accordance with commercially appro-
priate and internationally recognized
standards.”

Paragraph (2)

81. A number of concerns were expressed in connection
with paragraph (2). One concern was that paragraph (2)
might be redundant in the light of draft article 2, which set
forth the legal presumptions attached to the status of a “se-
cure electronic signature”. In response, it was stated that
paragraph (2) was necessary to establish the link between a
digital signature that might be recognized (e.g. by a court of
justice) as binding the public key to the holder although it
did not formally meet the requirements set forth in para-
graph (1), and other provisions of the Uniform Rules (e.g.
revised draft article 3 on “liability for secure electronic sig-
nature”). In that context, the view was expressed that the
words “Notwithstanding the provisions of article 5” might
have to be introduced in draft article 3.

82. Another concern was that paragraph (2) established an
excessively low standard for the recognition of digital sig-
natures that did not otherwise meet the requirements set
forth in paragraph (1). As currently drafted, paragraph (2)
might lead to granting a “secure” status to digital signatures
which relied on insecure procedures, e.g. for lack of suffi-
cient key length. In response, it was stated that, while addi-
tional reference to the trustworthiness of the technical pro-
cedures might need to be introduced either in draft article 5
or in the definition of “secure electronic signature”, a pro-
vision along the lines of paragraph (2) was necessary to
preserve the possibility that parties might be allowed to
establish before a court or an arbitral tribunal that the digital
signature they used was sufficiently reliable to be granted
legal value although it was used outside the context of para-
graph (1). However, a concern was expressed that the grant-
ing of “secure” status created presumptions and assigned
tort liabilities under draft articles 2 and 3. It was stated that
such serious consequences should be ascertainable by refer-
ence to clear rules and standards before the signature was
used, instead of being imposed on an unsuspecting party by
a court at a later stage.

83. Various suggestions were made as to how the refer-
ence to the general rules of evidence contained in paragraph
(2) should be expressed. One view was that paragraph (2)
should be broader in scope, to encompass not only the
situation where a certificate was used but also any other
situation where a digital signature or any other electronic
signature was used. Under that view, the reference to “the

certificate” should be deleted from paragraph (2), which
should be relocated in the section dealing with electronic
signatures in general. Another view was that the scope of
paragraph (2) should be narrower and the provision should
apply only where the digital signature was created during
the validity period of a certificate. Under that view, the rule
contained in paragraph (2) should be made part of paragraph
(1)(b) along the following lines:

“(iv) sufficient evidence indicates that the certificate
accurately binds the public key to the holder’s
identity.”

84. After discussion, the Working Group did not reach
consensus as to the scope and placement of the provision
contained in paragraph (2). The Secretariat was requested
to prepare a revised draft provision, with variants reflect-
ing the discussion for consideration by the Working Group
at a future session.

Article 6. Signature by legal persons

85. The text of draft article 6 as considered by the Work-
ing Group was as follows:

“[A legal person may identify a data message by
affixing to that message the public cryptographic key
certified for that legal person. The legal person shall
only be regarded as [the originator][having approved
the sending] of the message if the message is also dig-
itally signed by the natural person authorized to act on
behalf of that legal person.]”

86. It was recalled that, at the previous session of the
Working Group, it had been widely felt that draft article 6
should be deleted. It had been kept between square brack-
ets as a reminder that the Working Group might need to
discuss more fully the extent to which the Uniform Rules
should validate the operation of “electronic agents” for
the purpose of automatically authenticating data messages
(see A/CN.9/437, paras. 115-117). The Working Group
decided that the question of “electronic agents” would
need to be discussed at a later stage. It was decided, how-
ever, that draft article 6 should be deleted, since it might
be seen as inappropriately interfering with other bodies of
law (e.g. the law of agency, and the provisions of company
law dealing with representation of companies by natural
persons).

Section III. Other electronic signatures

87. There was general agreement that section III should
remain in the Uniform Rules, pending a decision as to
whether the principle of non-discrimination embodied in
the definitions of “signature” and “secure electronic signa-
tures” (and expressed through the legal status recognized
to any authentication technique that would qualify as a
“secure” electronic signature) should also be expressed by
way of more specific provisions dealing with authentica-
tion techniques other than digital signatures.

88. With a view to providing more information to the
Working Group as to how digital signatures and various
other authentication techniques might operate, a number of
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presentations of a technical nature were made. Those pres-
entations are summarized below (paras. 89-105).

89. It was recalled that secure electronic commerce re-
quired that parties to a transaction have the ability to au-
thenticate each other. In many instances of electronic in-
teraction (e.g. shopping on the Internet), traditional
methods of authentication were either unavailable or unre-
liable. This need for reliable methods of electronic authen-
tication extended beyond the requirements of commerce
into nearly every type of interaction in a digital world.

90. It was pointed out that a wide variety of solutions
were currently available to address these needs. These
solutions had both a technological and a methodological
component. While much of the focus tended to be on the
differing technological approaches, the impact of the
methodology or business model underlying the electronic
authentication solution should not be underestimated. In
addition to the many different technological approaches,
the market had also provided a rich variety of methodolo-
gies implementing these technologies. This diversity of
solutions reflected the different types of authentication
required by the many different situations presented in a
digital environment. As this environment developed, new
authentication solutions would be required.

91. Methods of authentication could be categorized by
focusing on the characteristic being authenticated. The
three basic categories of characteristics were described as:
(a) “something you know”; (b) “something you are”; and
(c) “something you have”. Many solutions used a combi-
nation of these three characteristics.

92. The first category (“something you know”) was one
of the most commonly used characteristics to authenticate
individuals. Passwords, pass phrases and personal identifi-
cation numbers (PINs) fell into this category. Most com-
puter systems provided password options that allowed ac-
cess to resources to those that had a valid password. For
example, automated access to bank account information
required users to know the correct PIN associated with the
account being queried. Another type of authentication in
this category was based upon personal information that
only a specific individual was likely to know. For exam-
ple, in some jurisdictions, it was common for a bank to ask
an individual to provide his or her mother’s birth surname
when setting up a bank account. This information could be
used at a later date to authenticate the account holder.
While this category of authentication was widely used in
current practice, it had a number of weaknesses. First, it
usually required that the shared knowledge be either secret
or difficult to obtain. Second, it required that the parties
have a pre-existing relationship where they could “share”
the secret element of knowledge (e.g. password, PIN or
mother’s birth surname).

93. The second category of authentication methods
(“something you are”), was often referred to as biometrics.
This approach used innate qualities of the individual for
authentication. Some of the innate aspects used in biomet-
rics included: fingerprints, retinas, irises, hand-prints,
voice prints, and handwritten signatures. Since all of these
characteristics were unique to individuals, they provided

an excellent method for authentication. If information
about these characteristics could be made publicly avail-
able, then this type of authentication would not require a
pre-existing relationship. Additionally, these approaches
could often provide strong authentication because manipu-
lating or tricking these systems was very difficult. One
down side of these approaches was that they involved a
higher cost of implementation since they required some
type of hardware to be used to obtain information about
the aspect in question. Another concern with some appli-
cations in this category was the device used to collect the
biometric information. In some cases the devices were
considered obtrusive (e.g. the retina scanner required users
to place their eye up to an eyepiece where a red light was
used to scan the retina). In other cases, information ob-
tained in the authentication scan could divulge personal
health information that the individual did not want to make
public (e.g. certain health conditions could be diagnosed
by irregularities in the iris, therefore, while the iris scan
was not as physically obtrusive, it was considered by some
to be personally invasive). Finally, some of these devices
were not always reliable if the conditions of use were
“abnormal” (e.g. fingerprints with a cut on a finger).
Nonetheless, biometric solutions were widely considered
one of the strongest methods of authentication and were
currently being used in practice. Examples were given of
a country where the immigration and naturalization serv-
ices were testing a hand-print technology solution to speed
up passport control, and of insurance companies that were
using signature biometrics to authenticate individuals in
claims processing.

94. The third category of authentication methods (“some-
thing you have”) was described as one of the most active
areas in electronic authentication. The “something” could
be physical (e.g. a challenge-response device) or it could
be information (e.g. an encryption key). A challenge-re-
sponse device was similar to the shared secret approach
used in the “something you know” category, only it was
implemented in hardware. This solution required individu-
als to be given a device that was unique and was assigned
to that individual user only. When the individual attempted
to access a service, the host system asked the persons to
identify themselves (usually by way of a user name) and
then the system generated a numeric challenge based upon
the information the system had about the unique device
assigned to the individual. The individual then keyed that
number into the device, which generated a numeric re-
sponse. That numeric response could then be keyed into
the system to which the holder of the device was trying to
gain access . The host system “knew” that there was only
one acceptable response to the numeric challenge it pre-
sented to the individual and that acceptable response could
only be generated by the unique device assigned to the
individual. Therefore, if the individual typed in the proper
numeric response, then the host system “knew” that the
person attempting to gain access was who that person
claimed to be. That type of device was commonly used in
authenticating individuals that sought remote access to
computer systems. It was also being used by a bank in a
home banking pilot project referred to as “browser bank-
ing” because it allows an individual access to the bank
account from any browser on any machine. This applica-
tion demonstrated one of the strengths of the approach.
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For while it did require a hardware component, it did not
require a system modification like that required by chip
cards.

95. The other subcategory of the third category covered
the use of digital signatures. The important aspect of dig-
ital signature technology was the use of a private key to
generate a digital signature and the use of a public key to
authenticate the digital signature. The private key used to
generate the digital signatures could be stored on a hard
disk or on a smart card and had to be kept very private by
the person using it. The public key was disseminated
widely. There were several different paradigms for using
digital signature technology, each having a different way
of providing trust to the recipient of a digital signature.

96. One of the first approaches was to create a directory
of individuals and public keys. Under this model, the
recipient of a digitally signed document verified the public
key of the signer of the document by looking up the public
key in a trusted directory. It was reported that a number of
applications currently used this model.

97. Another approach, historically developed from the
directory-based approach, relied on the use of digital cer-
tificates. Digital certificates were electronic documents
digitally signed by a trusted entity. When a document was
digitally signed, a copy of the digital certificate of the
signer was attached. It contained information about the
individual and the individual’s public key. When the re-
cipient received the message and the digital certificate, the
recipient used the public key in the digital certificate to
authenticate the message.

98. One common use of digital certificates employed a
standard (ISO X.509), which allowed for a hierarchy of
trusted entities to be used to authenticate parties. This
approach was often referred to as the credit card model, as
it reflected the business model underlying the credit card
industry. For example, a merchant might not know a con-
sumer, but it was willing to accept a certain card for pay-
ment, because the merchant knew that the card was issued
to the consumer by a bank (the bank’s name was always
on the card), which was authorized to issue that card by
the credit card company. Even if the merchant did not
know the bank that issued the card, it could trust the con-
sumer because it knew that the consumer has been authen-
ticated by the bank and the bank has been authenticated by
the credit card company. Similarly, X.509 trust hierarchies
allowed digital certificates to be authenticated by a hierar-
chical chain of trusted entities (called “Certificate Authori-
ties” and otherwise referred to in this report as “certifica-
tion authorities”) that could be verified by the recipient of
the certificate. The last certification authority in this trust
tree was known as the root. Therefore, digitally signing a
document in the X.509 approach, involved sending the
signer’s digital certificate and all of the supporting digital
certificates associated with the trust hierarchy being relied
upon. Under that model, the recipient could verify the
entire trust tree without having to check an online direc-
tory. This approach was described as especially well-
suited for enabling trusted communications amongst large
numbers of people who might have little or no prior con-
tact with each other. One of the strengths of this approach,

the ability to relate many certificates back to a trusted root,
was also one of the weaknesses. If this root was compro-
mised, everything beneath the root became unreliable.

99. Another variant of the use of digital certificates was
commonly referred to as the web of trust model. In this
model, there were no certification authorities. Digital cer-
tificates were generated by individuals. There was no
trusted root. Individuals decided who they would trust and
how much. This model was designed for small communi-
ties of users who had regular contacts, and was difficult to
implement on large scales. Nonetheless, this model was
currently being used in many environments.

100. It was stated that an important consideration in un-
derstanding the use of X.509 digital certificates was the
historical bias towards identity. Since the X.509 standard
arose out of the X.500 directory, it was naturally focused
on associating public keys with the identity of individuals.
This predisposition with identity was said to confuse many
public policy questions surrounding the use of the digital
signatures. While it was clear that certain digital certifi-
cates authenticated the identity of a person, it is equally
clear that other digital certificates had functions other than
authenticating identity. Digital certificates could also be
used to authenticate an individual’s rights or relationships
without making any statement about the individual’s iden-
tity. In many cases, the individual’s identity was unneces-
sary or even undesirable. There were many special-pur-
pose certificates that could only be used for certain
functions just like an individual’s credit card could not be
used to authenticate the individual’s identity and an indi-
vidual’s passport could not be used to purchase goods. The
inclination to think in terms of identity, while logical,
could severely limit the use of the technology. If every
application that used digital signatures needed to fulfil the
strict requirements of a general-purpose identity certifi-
cate, then the technology would be very difficult and
expensive to use. It was important to remember that there
would be a broad spectrum of authentication requirements
and the technology was sufficiently flexible to meet all of
these requirements.

101. When a number of credit card companies decided to
develop a secure method for electronic commerce over
public networks like the Internet, they identified three
primary business objectives: the solution had to be secure;
the solution had to be open to any technology supplier
interested in developing a product that complied with the
defined protocol; and all implementations must be inter-
operable. For the payment industry, “secure” has the
following three components: (1) the privacy of the pay-
ment information, including consumer’s account number;
(2) the integrity of the order information; and (3) authen-
tication of the parties to the transaction. Aimed at provid-
ing the required level of “security”, the secure electronic
transaction (SET) protocol was created. This protocol used
digital signatures (based on the X.509 model) to fulfil the
data integrity and party authentication function.

102. A brief description of the SET protocol was made.
A consumer who decided to engage in secure electronic
commerce with SET had first to obtain software that has
passed the compliance procedures set forth by the SET
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root certification authority. This software generated a key
pair and an application that the consumer sent to the entity
that issued the payment card intended for use. The soft-
ware put the public key into the certificate application and
prompted the consumer to provide identifying information
so the financial institution can verify that the person re-
questing the certificate was authorized to do so. This
application was sent to the financial institution through the
Internet. If the application was accepted, the financial in-
stitution digitally signed the consumer’s certificate and
sent it back to the consumer via the Internet. The consum-
er’s software stored this digital certificate on the consum-
er’s computer. This application procedure was only done
once to obtain the certificate.

103. The consumer then started to shop online and could
initiate secure transactions with merchants using SET-
compliant software. In the first stages of the transaction,
the consumer’s software requested authenticating informa-
tion from the merchant. The software authenticated the
merchant by verifying all of the digital signatures and
digital certificates sent by the merchant. If there was a
failure at any point in the authentication process, the con-
sumer was warned. The consumer then identified the
goods or services to be purchased, selected the payment
method and initiated the transaction. The consumer soft-
ware separated the payment information from the order
information. The payment information was encrypted
using strong cryptography so that the financial institution
of the merchant was the only one that could decrypt the
payment information. The order information, which speci-
fied what was to be purchased and other details of the
transaction, and the encrypted payment information was
digitally signed and sent to the merchant. When the
merchant received this message, it would separate the
encrypted payment information, digitally sign this new
message and send it to its financial institution. The finan-
cial institution would verify the digital signature of the
merchant, decrypt the payment information and then
submit the payment information for processing through the
existing payment infrastructure. The financial institution
digitally signed the authorization response and sent it to
the merchant. The merchant then sent a digitally signed
response to the consumer. If the transaction was author-
ized, the merchant fulfilled the order.

104. SET was said to illustrate reliance upon digital sig-
nature technology in authenticating messages and parties.
However, it was important to note that the SET certificates
were not identity certificates. They did not authenticate
anyone’s identity, nor could they be used for that function,
as explicitly provided in the policy statement associated
with the certificates. SET certificates merely authenticated
the relationship of a public key to an account number. SET
used digital signature technology to provide extra security
to the transaction, not to identify an individual. Further-
more, SET did not use certificate revocation lists (CRLs)
for consumer or merchant certificates. In the context of the
SET business model, such lists were not necessary. Trans-
actions were still required to be authorized through the
existing payment infrastructure, so the addition of a
cardholder CRL would provide no benefit while adding
significant costs in the construction and maintenance of
the system.

105. SET was said to illustrate: (1) non-identity use of
digital signatures and certificates; (2) issuance of certifi-
cates by non-licensed, market-based certification authori-
ties; (3) issuance of certificates within a system where
parties had defined their rights and responsibilities by
agreement; and (4) that in some instances a relying party
(the bank who completed the payment based on informa-
tion digitally signed by the consumer) might be the issuer
of the certificate. SET was just one example of an imple-
mentation of digital signature technology. It was stated
that there would be many other uses in the coming years
and they would be based on technologies and business
models that had yet to emerge.

106. The Working Group expressed its appreciation for
the presentations that were made. It was generally felt that
illustrations of the techniques being implemented or con-
sidered for implementation were helpful to better under-
stand the legal issues that needed to be addressed in the
Uniform Rules. The Working Group expressed the hope
that further presentations on developments in digital signa-
ture and other authentication techniques could be made in
the context of its future sessions.

Chapter III. Certification authorities
and related issues

Article 7. Certification authority

107. The text of draft article 7 as considered by the
Working Group was as follows:

“(1) For the purposes of these Rules, “certification
authority” means:

“(a) any person or entity licensed [accredited] by ...
[the enacting State specifies the organ or authority com-
petent to license certification authorities and to promul-
gate regulations for the operation of licensed certifica-
tion authorities] to act in pursuance of these Rules; or

“(b) any person who, or entity which, as an ordinary
part of its business, engages in issuing certificates in
relation to cryptographic keys used for the purposes of
digital signatures.

“[(2) A certification authority may offer or facilitate
registration and time stamping of the transmission and
reception of data messages as well as other functions
regarding communications secured by means of digital
signatures.]”

Paragraph (1)

108. The view was expressed that paragraph (1) placed
too much emphasis on the situation where the function of
a certification authority was performed by an independent
third party (often referred to as a “trusted third party”),
which was not the only conceivable situation. It was
pointed out that in digital signature practice, parties relied
increasingly on self-certification (or mutual-certification)
schemes, involving only the originators and addressees of
digitally signed messages. Accordingly, the definition of
“certification authority” should be broadened to cover all
types of practices. It was suggested that the words “as an
ordinary part of its business” in paragraph (1)(b) should be
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replaced by the words “in the course of its business”. That
suggestion was found to be generally acceptable.

109. Another suggestion was that, alongside the defini-
tion of “certification authority”, the Working Group might
need to address the definition of “registration authority”.
While no support was expressed in favour of that sugges-
tion, it was generally felt that the issue might need to be
discussed further at a later stage.

110. Yet another suggestion was that subparagraph (a)
should be deleted, since it merely addressed a subset of the
category dealt with under subparagraph (b). In support
of that suggestion, it was stated that any reference to
“licensed certification authorities” in the Uniform Rules
might be interpreted as encouraging enacting States to
establish licensing schemes, which might run counter to
the “dual approach” adopted by the Working Group at its
previous session (see A/CN.9/437, para. 69). It was also
stated that the deletion of subparagraph (a), while preserv-
ing the necessary flexibility, would appropriately focus the
Uniform Rules on the use of digital signatures for the
purposes of international trade transactions, as opposed to
the use of digital signatures for administrative purposes.
The prevailing view, however, was that the substance of
subparagraph (a) should be retained. It was stated that, in
certain contexts, licensed certification authorities might
not operate a “business”. Moreover, the distinction
between licensed certification authorities and those certifi-
cation authorities that operated on a purely private basis
was justified to reflect the different legal regimes that
might affect the two types of certification authorities. As
an example of such a difference, it was stated that anti-
trust legislation that might apply to privately operated
certification authorities might not apply to certification
authorities performing public functions. Furthermore, even
if the category dealt with under subparagraph (a) were
encompassed in the provision contained in subparagraph
(b), subparagraph (a) would still serve a useful purpose in
that it would accommodate the needs of those States that
intended to rely on a licensing scheme, thus preserving the
neutrality of the Uniform Rules.

111. Taking into account the above discussion, it was
decided that paragraph (1) should be redrafted along the
following lines for the purpose of future discussion:

“(1) For the purposes of these Rules, “certification
authority” means any person who, or entity which, in
the course of its business, engages in issuing certificates
in relation to cryptographic keys used for the purposes
of digital signatures.

“(2) Paragraph (1) is subject to any applicable law
which requires a certification authority to be licensed, to
be accredited, or to operate in a manner specified in
such law.”

Paragraph (2)

112. Some support was expressed in favour of the reten-
tion of paragraph (2). The view was expressed that the
various functions listed in paragraph (2) should be com-
plemented by an express reference to other functions, such
as the creation, management, suspension and revocation of
certificates, to better illustrate the link between the various

ancillary services offered by certification authorities and
the operation of a digital signature system, which consti-
tuted the main activity of a certification authority. The
widely prevailing view, however, was that paragraph (2)
should be deleted and that its substance might be consid-
ered at a later stage for possible inclusion in a guide to
enactment, should the Working Group eventually decide
that such a guide should be prepared.

Article 8. Certificate

113. The text of draft article 8 as considered by the
Working Group was as follows:

“For the purposes of these Rules, “certificate”means a
data message [or other record] which, at least:

“(a) identifies the certification authority issuing it;

“(b) names or identifies its holder or a device or elec-
tronic agent under the control of the holder;

“(c) contains a public key which corresponds to a
private key under the control of the holder;

“(d) specifies its operational period [and existing
restrictions, if any, on the scope of use of the public
key]; and

“(e) is [digitally] signed by the certification author-
ity issuing it.”

General remarks

114. It was generally agreed that draft article 8 should be
divided into two parts (or into two separate articles), one
that would contain a general definition of certificates to be
covered in the Uniform Rules and another that would list
the minimum contents of such certificates along the lines
of subparagraphs (a) to (e). It was pointed out that such an
approach could result in properly broadening the scope of
the Uniform Rules, which would be more limited if all the
elements contained in draft article 8 were part of the defi-
nition of “certificate”.

Definition of “certificate”

115. At the outset, it was agreed that use of technical
definitions of certificates might not be appropriate, since
they were likely to be revised to address changing needs
and technologies. The Working Group went on to consider
a definition of “certificate”, on the basis of language along
the following lines: “For the purposes of these rules, “cer-
tificate” means a data message or other record issued by a
certification authority for the purpose of identifying a per-
son or entity who holds a private key”.

116. It was pointed out that such a definition covered
only identity certificates and left outside the scope of the
Uniform Rules a variety of certificates that were widely
used and might need to be recognized. In that regard, dif-
fering views were expressed. One view was that only iden-
tity certificates should be covered in the Uniform Rules.
Another view was that other types of certificates (e.g.
authority certificates) should be covered as well. While
some support was expressed in favour of that view, a con-
cern was expressed that, if other certificates were to be
covered, the provisions dealing with the representations
made by a certification authority and, as a result, its liabil-
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ity, would need to establish different legal regimes to
cover the various types of certificates issued, which might
result in an overly ambitious task for the Working Group.

117. As a matter of drafting, it was suggested that, in
order to cover various types of certificates, a general defi-
nition might be prepared to cover all types of certificates,
while the specific purpose of each type of certificate
would be set forth in subsequent provisions. In order to
reflect that approach, language along the following lines
was proposed: “For the purposes of these rules, “certifi-
cate” means a data message that enables the verification of
a data message corresponding to the public key contained
in the certificate”. Then, the purpose of each type of cer-
tificate would be set forth, e.g. along the following lines:
“An identity certificate is intended to provide evidence of
identity”. Alternatively, it was suggested that, in order to
reflect the idea that certificates might fulfil various func-
tions, the definition would need to be amended to refer to
a data message “which purports to verify the identity or
other significant characteristic of a person”. It was further
suggested that the word “confirm”, “establish”, or other
similar term should be substituted for the word “verify”,
which might sometimes be given a specific technical
meaning.

118. The discussion focused on the latter suggested defi-
nition. As to the exact formulation of the definition of
“identity certificate”, a number of suggestions were made.
One suggestion was that reference to “other records”
should be avoided. In support of that suggestion, it was
stated that introducing a reference to “records” in the
Uniform Rules might create problems of interpretation of
article 2(a) of the Model Law. In response, it was observed
that such a reference to “records” would help avoid creat-
ing any uncertainty as to whether a certificate in a purely
paper form would be covered by the Uniform Rules. An-
other suggestion was that, in order to avoid raising inter-
pretation problems as to the subjective intentions of the
parties, the words “for the purpose of identifying” should
be replaced by the words “which identifies”.

119. The suggested wording was objected to on the
grounds that it might create a situation in which the certi-
fication authority would be able to escape liability by not
identifying the person to whom the certificate was issued.
Accordingly, wording along the following lines should be
inserted “which purports to identify”. Yet another sugges-
tion was that “person” should be replaced by the term
“subject”, which was a term of art widely used in practice
and would appropriately cover the situation in which the
subject of the certificate was not a person but a “device or
electronic agent”. That suggestion was opposed on the
grounds that: if used, the term “subject” would need to be
defined by reference to a “person”; a person would, in any
case, control any “device or electronic agent”; and the
term “subject” would be inconsistent with the terminology
used in the Model Law, as well as in other UNCITRAL
texts. While reference to a “person” was found to be ac-
ceptable, it was stated that it should be made clear that it
meant the subject of a certificate and covered “entity” as
well. As to the reference to “entity”, it was agreed that it
could be retained pending final determination by the
Working Group of the question whether a “device or elec-

tronic agent” could be subject of a certificate. Yet another
suggestion was that “a key pair” should be substituted for
“a private key”.

120. After discussion, the Working Group decided that
the definition should be reformulated along the following
lines:

“[Identity] certificate

“For the purposes of these rules, [identity] ‘certifi-
cate’ means a data message or other record which is
issued by a certification authority and which purports to
confirm the identity [or other significant characteristic]
of a person or entity who holds a particular key pair”.

121. It was agreed that the word “identity” and the words
“other significant characteristic” that appeared within
square brackets would allow the Working Group to con-
sider at a later stage the question whether types of certifi-
cates other than identity certificates should be covered.

Provision on the minimum contents of an identity
certificate

122. The Working Group next turned its attention to
subparagraphs (a) through (e), focusing on the question
whether they accurately described the minimum contents
of an identity certificate.

General remarks

123. It was generally agreed that the practical purpose of
a provision listing the minimum contents of a certificate
was to set the standards that a certification authority would
have to meet in order to fulfil its function and to avoid
liability for damage caused as a result of the failure of the
certification authority to include in the certificate all the
necessary elements. It was widely felt that no final deci-
sion could be made with regard to the minimum contents
of a certificate before the issue of liability of the certifica-
tion authority and the question of the types of certificates
to be covered had been clarified. The Working Group
decided to proceed with its consideration of subparagraphs
(a) to (e) on the assumption that a preliminary exchange of
views might facilitate the resumption of the discussion at
a later stage.

124. In the discussion, the question was raised whether a
certificate that did not meet the minimum requirements set
forth in draft article 8 should be considered as an invalid
certificate or whether draft article 8 should function as a
default rule with the result that such a certificate could be
valid if agreed upon by the parties. In the latter case, it was
suggested that a rule along the lines of draft article 5(2)
should be inserted in draft article 8.

Chapeau

125. While it was agreed that a certificate could be
issued in a purely paper form, the appropriateness of using
the term “or other record” was questioned (see above,
para. 118).

Subparagraph (a)

126. The substance of subparagraph (a) was found to be
generally acceptable.
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Subparagraph (b)

127. It was observed that use of the word “holder” raised
the question whether the person to whom the certificate
was issued or the person holding a copy of the certificate
and relying thereon was meant. In addition, it was stated
that use of the term “holder” created uncertainty since that
term was used in draft article 8 to refer both to the person
holding the certificate and to the person holding the rel-
evant key pair. While it was suggested that use of the term
“subject” should be preferred, for the reasons mentioned
above, the Working Group expressed a general preference
in favour of the term “person” (see para. 119, above).
However, it was decided that both terms should be
retained within square brackets for further consideration of
the matter. As to the reference to a “device or electronic
agent”, the use of which was said to raise uncertainty, it
was decided that they should be placed within square
brackets pending further consideration of the matter by the
Working Group (see para. 119, above).

Subparagraph (c)

128. The substance of subparagraph (c) was found to
be generally acceptable. As to the word “holder”, it was
decided that it should be replaced by the words “subject”
and “person” within square brackets (see para. 127,
above).

Subparagraph (d)

129. It was generally agreed that the operational period
was one of the most essential elements of a certificate.
With regard to the reference to the scope of a certificate
and any existing restriction thereon, it was suggested that
it should be deleted or at least amended to specify that the
scope and any restriction thereon could be incorporated in
the certificate by reference. In support of that suggestion,
it was stated that a complete listing of all restrictions might
be impossible to include in a certificate. In addition, it was
observed that such a reference could inadvertently result in
the certification authority being liable for failing to include
all possible restrictions in the certificate. That suggestion
was opposed on the grounds that the scope and any restric-
tion thereon were critical elements on the basis of which
the function and the integrity of a certificate could be
assessed. In addition, it was stated that a reference to the
scope of the certificate and any restriction thereon could
address the need to indicate that certificates might fulfil
various functions. It was thus suggested that such a refer-
ence should be included in a new subparagraph (f) within
square brackets for further consideration of the matter by
the Working Group. Subject to that change, the Working
Group approved the substance of subparagraph (d).

Subparagraph (e)

130. While it was generally agreed that the signature of
the certification authority was one of the essential ele-
ments of a certificate, differing views were expressed as to
whether that signature needed to be digital. One view was
that the signature should be digital in order to ensure
integrity of the certificate. Another view was that, if the
signature of the certification authority were cryptographic,
relying parties might not be able to determine that it was
the signature of a certain certification authority which
would indicate its intent to be bound by the certificate. In

addition, it was stated that, if the signature of the certifi-
cation authority were not the result of a transparent proce-
dure, the certificate might not be valid. The Working
Group agreed that there was a need to ensure that the
signature of the certification authority should be secure
and the process should be transparent. Accordingly, it was
decided that the word “digitally” should be retained with-
out brackets and the words “or otherwise secured” should
be added, in order to address the concerns expressed with
regard to the term “digitally”.

New subparagraph (g)

131. It was suggested that the algorithms applied by the
certification authority should be listed as one of the mini-
mum elements of a certificate. In support of that sugges-
tion, it was stated that the algorithms were essential for
ensuring identification of the signer and integrity of the
data message. The suggestion was opposed on the ground
that, if a reference to the relevant algorithms were required
for the certificate to be valid, the certification authority
could escape liability by not including them in the certifi-
cate. It was stated that, while it was necessary to ensure
data integrity, that result might be better accomplished by
including the element of data integrity in the definition of
digital signature. A contrary view was the non-inclusion of
the applied algorithms in the certificate would make the
certification authority liable for failing to issue a valid
certificate. After discussion, the Working Group decided
to include a reference to the applied algorithms in draft
article 8 within square brackets for further consideration of
the matter at a future session.

Article 9. Certification practice statement

132. The text of draft article 9 as considered by the
Working Group was as follows:

“For the purposes of these Rules, “certification prac-
tice statement” means a statement published by a certi-
fication authority that specifies the practices that the
certification authority employs in issuing and otherwise
handling certificates.”

133. The Working Group noted that draft article 9 related
to a number of issues dealt with in other provisions of the
Uniform Rules, e.g. the issue of representations upon issu-
ance of a certificate (draft article 10) and the issue of
liability of a certification authority (draft article 12) and
decided to defer its consideration of draft article 9 until it
had completed its consideration of the Uniform Rules.

Article 10. Representations upon issuance of certificate

134. The text of draft article 10 as considered by the
Working Group was as follows:

“Variant A

“(1) By issuing a certificate, a certification authority
represents to any person who reasonably relies on the
certificate, or on a digital signature verifiable by the
public key listed in the certificate, that:

“(a) the certification authority has complied with all
applicable requirements of these Rules in issuing the
certificate and, if the certification authority has pub-
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lished the certificate or otherwise made it available to
such a relying person, that the holder listed in the cer-
tificate [and rightfully holding the corresponding private
key] has accepted it;

“(b) the holder identified in the certificate [right-
fully] holds the private key corresponding to the public
key listed in the certificate;

“(c) the holder’s public key and private key consti-
tute a functioning key pair;

“(d) all information in the certificate is accurate as
of the date it was issued, unless the certification author-
ity has stated in the certificate [or incorporated by ref-
erence in the certificate a statement] that the accuracy of
specified information is not confirmed; and

“(e) to the certification authority’s knowledge, there
are no known, material facts omitted from the certificate
which would, if known, adversely affect the reliability
of the foregoing representations.

“(2) Subject to paragraph (1), the certification authority
which issues a certificate represents to any person who
reasonably relies on the certificate, or on a digital signa-
ture verifiable by the public key listed in the certificate,
that the certification authority has issued the certificate
in accordance with any applicable certification practice
statement [incorporated by reference in the certificate,
or] of which the relying person has notice.

“Variant B

“(1) By issuing a certificate, a certification authority
represents to the holder, and to any person who relies on
information contained in the certificate[, in good faith
and] during its operational period, that:

“(a) the certification authority has [processed] [ap-
proved] [issued], and will manage and revoke if neces-
sary, the certificate in accordance with:

“(i) these Rules;

“(ii) any other applicable law governing the
issuance of the certificate; and

“(iii) any applicable certification practice
statement stated or incorporated by refer-
ence in the certificate, or of which such
person has notice, if any;

“(b) the certification authority has verified the iden-
tity of the holder to the extent stated in the certificate or
any applicable certification practice statement, or in the
absence of such a certification practice statement, the
certification authority has verified the identity of the
holder in a [reliable] [trustworthy] manner;

“(c) the certification authority has verified that the
person requesting the certificate holds the private key
corresponding to the public key listed in the certificate;

“(d) except as set forth in the certificate or any
applicable certification practice statement, to the certifi-
cation authority’s knowledge, all other information in
the certificate is accurate as of the date the certificate
was issued;

“(e) if the certification authority has published the
certificate, the holder identified in the certificate has
accepted it.

“[(2) If a certification authority issued the certificate
subject to the laws of another jurisdiction, the certifica-
tion authority also makes all warranties and representa-
tions, if any, otherwise applicable under the law govern-
ing its issuance.]”

135. It was suggested that the title of the draft article
might read along the lines of “process of issuing a certifi-
cate”. It was noted, at the outset, that draft article 10,
which set a standard against which the liability of the cer-
tification authority was to be measured, was closely related
to draft article 12, which provided the sanction to that
standard. Based on variant A, the discussion focused on
whether the representations listed in subparagraphs (a) to
(e) of paragraph (1) should be regarded as mandatory
requirements (i.e. minimum standards from which the par-
ties could not derogate by agreement) or as “default” rules.
As to the meaning of possible “default rules”, at various
times in the discussion, “default” rules were characterized
either as “gap-filling” rules (i.e. requirements that would
only be binding in the absence of a contrary agreement) or
as rules to be applied only where no contract whatsoever
existed between the parties.

136. In support of making paragraph (1) a default rule, it
was stated that: a flexible rule was needed to ensure that
the forthcoming changes in technology could be accom-
modated; imposing a high liability standard on all certi-
fication authorities would only result in hampering the
development of the industry, while encouraging the less
reliable certification authorities to enter the market; impos-
ing minimum standards on relatively low-security certifi-
cates could restrict the global use of such certificates in a
variety of important contexts; in general the expectations
of the holder of the certificate and the relying parties with
regard to the content of the certificate should only be
determined by reference to what the certification authority
had undertaken, in its certification practice statement or
otherwise, to represent in the certificate; and adoption of
mandatory minimum standards for certificates could leave
the Uniform Rules isolated from actual commercial prac-
tice in major markets. Accordingly, the liability of the
certification authority should only be determined by refer-
ence to obligations which the certification authority had
accepted to undertake. Such an approach was said to pro-
vide the level of flexibility that was necessary to accom-
modate the wide variety of certificates that were available
on the market. The following was suggested as a possible
reformulation of draft article 10, which might be merged
with draft article 12:

“(1) A certification authority shall state explicitly in the
certificate what kind of service it provides. If the obli-
gation of the certification authority is not expressed in
the certificate, the certification authority is deemed to
have guaranteed the identity of the key holder.

“(2) If a certification authority has failed to perform the
services stated in the certificate or has guaranteed the
identity of the key holder negligently, it is liable to the
relying party for damages.

“(3) A certification authority may limit its liability to
pay damages by making explicit disclaimers in the cer-
tificate.
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“(4) This article is subject to contrary agreement be-
tween the certification authority and the relying party.”

137. That proposal was objected to on the grounds that,
in certain legal systems, there would be an inconsistency
between defining the criteria under which a certificate
might be accorded legal status on the one hand, and pro-
viding on the other hand that a general disclaimer could be
used to disregard these essential criteria. It was also stated
that there would typically exist no contractual relationship
between the relying party and the certification authority. In
that connection, the view was expressed that it might be
useful to clarify whether the notion of “relying party”
should encompass the holder of the key pair listed in the
certificate. The view was also expressed that certificates
might be very limited in size, thus making it difficult
to include “explicit disclaimers” in the certificates. In
response, it was stated that establishing a minimum stand-
ard as to the deemed contents of a certificate was in line
with the need to reduce the size of the certificate itself.

138. In support of maintaining paragraph (1) of variant A
as a minimum standard from which the parties should not
be allowed to derogate by private agreement, it was
recalled that the Working Group at its previous session
had expressly made a decision regarding that point (see
A/CN.9/437, paras. 70-71). Moreover, it was stated that
establishing minimum requirements, in addition to protect-
ing the holder of the certificate and other relying parties,
would also enhance the trustworthiness and the commer-
cial acceptability of digital signature mechanisms, thus
benefiting certification authorities as well. In response to
an objection that establishing a minimum standard would
result in imposing burdensome obligations on certification
authorities, it was pointed out that the purpose of draft
article 10 was not to impose any obligation on the certi-
fication authority but merely to define a specific legal
regime for certain certificates which, by meeting certain
requirements, would qualify to be granted a specific legal
status. A certification authority would remain free to offer
lower-quality certificates, although such certificates would
not entail the same legal consequences. It was conceded by
proponents of the retention of a minimum standard that
mechanisms limiting the amount of liability under draft
article 12 would appropriately balance the acceptance by
certification authorities of mandatory requirements under
draft article 10. A parallel was drawn in that respect with
the liability regime in the maritime transport industry,
where the interplay of unfettered market forces had his-
torically resulted in general uncertainty of a magnitude
such that it discouraged parties from entering into mari-
time transactions, thus creating a need for the earlier inter-
national instruments in that field, such as the Hague Rules.

139. It was suggested that limiting the scope of the pro-
vision by defining a specific type of certificate (e.g. iden-
tity certificates issued for the purposes of high-value trans-
actions) to which draft article 10 would apply might make
it more acceptable to formulate draft article 10 in terms of
a mandatory standard. Alternatively, it was suggested that
adopting a reduced mandatory standard might help to
make acceptable the application of draft article 10 to a
wider category of certificates. With a view to combining
those two suggestions, a proposal was made that only

subparagraphs (a), (d) and (e) of paragraph (1) should be
retained as a minimum standard. While general support
was expressed in favour of including that proposal in the
continuation of the discussion, it was generally felt that
further clarification would need to be provided on a
number of issues.

140. One issue to be clarified was the exact category of
certificates to which such a reduced mandatory standard
would apply. One view was that the reduced standard
should only apply to a limited category of high-security
identity certificates. Support was expressed for the view
that a stricter standard would be needed for those certifi-
cates to which a high level of legal certainty would attach.
In particular, should the certificate be aimed at creating a
legally-binding signature, further assurances would need
to be provided as to the link between the certificate and the
identity of the holder of the key pair. However, support
was also expressed for the view that the proposed mini-
mum standard under subparagraphs (a), (d) and (e) was so
reduced that it could be made applicable to a broad range
of certificates.

141. Another issue to be further clarified was the consist-
ency of the proposed text of paragraph (1) with other pro-
visions of the Uniform Rules dealing with the identifica-
tion function of the certificate. It was recalled that, for the
purposes of digital signatures, the main function of the
certificate was to provide identification of the holder of the
key pair, a reason why it had earlier been suggested that
the Working Group should focus its attention on the notion
of “identity” certificates. Should the proposed reduced
standard be adopted, the certification authority would no
longer make any representation as to the identity of the
holder but it would merely guarantee that the process
defined by the certification authority itself had been fol-
lowed. While it was recognized that such a process might
indirectly lead to the identification of the holder of the key
pair, it was suggested that further consideration might be
given to retaining the substance of subparagraphs (b) and
(c), dealing with the direct (or “conclusive”) identification
of the holder, in the Uniform Rules, possibly as part of
draft article 2.

142. Although subparagraphs (a), (d) and (e) were sug-
gested as setting a standard for identity certificates, it was
generally agreed after discussion that such a limited stand-
ard could more appropriately apply to a wide variety of
certificates. It was also agreed that further thought should
be given to the manner in which the identification function
should be reflected, either in draft article 10 or in an ear-
lier part of the Uniform Rules, as an essential function of
a smaller category of certificates, for which a high level of
legal reliability was sought. It was agreed that the matter
would need to be further discussed at a future session.
Pending that discussion, subparagraphs (a), (d) and (c)
would be maintained in paragraph (1) and subparagraphs
(b) and (c) would be placed within square brackets. A
suggestion was made that alternative wording drawn from
paragraph (1)(b) of variant B might need to be placed
within square brackets in paragraph (1) for consideration
by the Working Group at a future session. With respect to
subparagraph (d), it was widely felt that the reference to a
possible disclaimer by the certification authority as to the
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accuracy of the information contained in the certificate
would be acceptable only if subparagraphs (b) and (c)
were made part of paragraph (1).

143. With respect to paragraph (2), there was general
agreement that the principle that a certification authority
should abide by the commitments it had made in its certi-
fication practice statement should be retained.

144. Aimed at reflecting the above discussion, the fol-
lowing suggestion was made for a revised version of draft
article 10:

“When a certificate is issued, it is deemed that:

“(a) the person or entity issuing the certificate has
complied with all applicable requirements of the Rules;

“[(b) at the time of issuing the certificate, the private
key is that of the holder and it corresponds to the public
key listed in the certificate;]

“[(c) the holder’s public key and private key consti-
tute a functioning key pair;]

“(d) all information in the certificate is accurate as of
the date it was issued[, unless the certification authority
has stated in the certificate that the accuracy of specified
information is not confirmed];

“(e) to the certification authority’s knowledge, there
are no known, material facts omitted from the certificate
which would, if known, adversely affect the reliability
of the information in the certificate; and

“[(f) if the certification authority has published a
certification practice statement, the certificate has been
issued by the certification authority in accordance with
that certification practice statement.]”

145. After discussion, the Working Group requested the
Secretariat to prepare a revised draft of article 10, with
possible variants, to reflect the above discussion.

Article 11. Contractual liability

146. The text of draft article 11 as considered by the
Working Group was as follows:

“(1) As between a certification authority issuing a cer-
tificate and the holder of that certificate [or any other
party having a contractual relationship with the certifi-
cation authority], the rights and obligations of the par-
ties are determined by their agreement.

“(2) Subject to article 10, a certification authority may,
by agreement, exempt itself from liability for any loss
due to defects in the information listed in the certificate,
technical breakdowns or similar circumstances. How-
ever, the clause which limits or excludes the liability of
the certification authority may not be invoked if exclu-
sion or limitation of contractual liability would be
grossly unfair, having regard to the purpose of the con-
tract.

“(3) The certification authority is not entitled to limit
its liability if it is proved that the loss resulted from the
act or omission of the certification authority done with
intent to cause damage or recklessly and with knowl-
edge that damage would probably result.”

147. It was noted that paragraph (1) restated the principle
of party autonomy in connection with the liability regime
applicable to the certification authority. In addition, it was
noted that paragraph (2) dealt with the issue of exemption
clauses, which were generally declared admissible, with
two exceptions. The first exception came from a reference
to draft article 10, which was intended to set a minimum
standard from which certification authorities should not
be allowed to derogate. The second exception was inspired
by the UNIDROIT Principles on International Commer-
cial Contracts (article 7.1.6), as an attempt to provide a
uniform standard for assessing the general acceptability of
exemption clauses. Moreover, it was noted that paragraph
(3) dealt with the situation where loss or other damage
would result from intentional misconduct by the certi-
fication authority or its agents (inspired by article 18
of the UNCITRAL Model Law on International Credit
Transfers).

148. The Working Group considered first the question
whether draft article 11 should be retained as part of the
Uniform Rules. In support of deletion, it was stated that it
dealt with matters that were better left to the contract and
to the applicable law. In particular, it was observed that:
paragraph (1) was redundant, since it merely stated the
principle of party autonomy, which was covered by article
4 of the Model Law; and paragraphs (2) and (3) were
interfering with national law on matters which might not
lend themselves to unification. In addition, it was observed
that draft article 10 sufficiently covered the matter. While
leaving the issues of contractual liability to the contract
and to the law applicable outside the Uniform Rules was
found to be an acceptable alternative, the prevailing view
was that it was worth trying to achieve a degree of unifi-
cation on this important matter.

149. As to the way in which that result could be
achieved, a number of suggestions were made. One sug-
gestion was to retain draft article 11 in its current formu-
lation. In support of that suggestion, it was observed that,
while paragraph (1) might appear as stating the obvious,
paragraph (2) introduced the very important principle that
the core obligations of the contract could not be taken
away through exemption clauses. In addition, it was
pointed out that paragraph (3) was essential and covered
not only contractual but also non-contractual relationships.

150. Another suggestion was to refer in paragraph (1) to
the inability of the parties to agree on “grossly unfair”
terms and to delete paragraphs (2) and (3). While support
was expressed for the deletion of paragraphs (2) and (3),
that suggestion was objected to on several grounds, includ-
ing that: use of the term “grossly unfair” was not appropri-
ate, since it was unknown to many legal systems; the pro-
tection of the weaker party aimed at by this term should be
left to other law (e.g. consumer protection law); and the
deletion of paragraphs (2) and (3) could inadvertently
result in allowing parties to nullify the core effect of the
contract or to exempt liability for intentional misconduct.

151. A related suggestion was to insert after the word
“obligations” in paragraph (1) the words “and any limita-
tion thereon” and at the end the words “subject to applica-
ble law”, and to delete paragraphs (2) and (3). In support
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of that suggestion, it was said that such an approach would
result in an acceptable general statement based on party
autonomy and the applicable law. It was observed, how-
ever, that no unification would be achieved if that ap-
proach were to be adopted.

152. Yet another suggestion was to replace draft article
11 with a provision stating that the standards up to which
the certification authority should be held liable should be
those set forth in the certification practice statement. The
suggestion was opposed on the ground that it would re-
place both the contract and the minimum standards set
forth in draft article 10 as a point of reference for meas-
uring the certification authority’s liability. The view was
expressed, however, that that suggestion might provide an
appropriate rule for low security certificates to which the
minimum standards of draft article 10 would not be appli-
cable.

153. In the discussion, a number of suggestions of a
drafting nature were made. With regard to paragraph (1),
one suggestion was that the reference within square brack-
ets to “any party” was too broad and vague and should be
replaced by a reference to “any relying party”. Another
suggestion was that paragraph (1) should be amended to
make it clear that it was not intended to subject the rela-
tionship between the parties exclusively to their agree-
ment, since such an approach would make the exception to
the right of the parties to agree on liability exemption
clauses contained in paragraphs (2) and (3) meaningless.
With regard to paragraph (2), it was suggested that after
the word “loss” the words “associated with the certificate”
should be added and the remainder of the first sentence of
paragraph (2) could be deleted.

154. After discussion, the Working Group failed to reach
agreement as to the particular formulation of draft article
11 and requested the Secretariat to prepare alternative
drafts reflecting the various views expressed for considera-
tion at a future session.

Article 12. Liability of the certification authority
to parties relying on certificates

155. The text of draft article 12 as considered by the
Working Group was as follows:

“(1) In the absence of a contrary agreement, a certifica-
tion authority which issues a certificate is liable to any
person who reasonably relies on the certificate for:

“(a) [breach of warranty under article 10] [negligence
in misrepresenting the correctness of the information
stated in the certificate];

“(b) registering revocation of a certificate promptly
upon receipt of notice of revocation of a certificate; and

“(c) [the consequences of not] [negligence in] follow-
ing:

“(i) any procedure set forth in the certification
practice statement published by the certifi-
cation authority; or

“(ii) any procedure set forth in applicable law.

“(2) Notwithstanding paragraph (1), a certification au-
thority is not liable if it can demonstrate that the certi-

fication authority or its agents have taken all necessary
measures to avoid errors in the certificate or that it was
impossible for the certification authority or its agents to
take such measures.

“(3) Notwithstanding paragraph (1), a certification
authority may, in the certificate [or otherwise], limit the
purpose for which the certificate may be used. The cer-
tification authority shall not be held liable for damages
arising from use of the certificate for any other purpose.

“(4) Notwithstanding paragraph (1), a certification
authority may, in the certificate [or otherwise], limit the
value of transactions for which the certificate is valid.
The certification authority shall not be held liable for
damages in excess of that value limit.”

General remarks

156. Widespread support was expressed in favour of a
provision dealing with the issue of liability of certification
authorities towards relying parties along the lines of draft
article 12. It was widely felt, however, that the scope of
such a provision should be limited to cases in which the
certification authority guaranteed the identity of the key
holder and the integrity of the data messages signed by the
key holder. Such an approach could facilitate certain prac-
tices in which high security standards were required, with-
out negatively affecting other practices in which such high
security and liability standards might not be appropriate.

157. Some doubt was expressed, however, as to whether
a specific liability regime could or should be established.
It was stated that introducing such a liability regime could
hamper certification practices, if it were not accompanied
by a reasonable quantification of the risks associated with
the provision of certification services, since certification
authorities would be exposed to risks for which they
would not be able to obtain insurance coverage. In addi-
tion, it was observed that such a liability regime might not
be necessary, since, in the absence of a specific regime,
general principles of tort law would apply. It was pointed
out, however, that in some jurisdictions in which the liabil-
ity of certification authorities had not been regulated spe-
cifically, certification authorities would, in principle, not
be liable towards relying parties. In addition, it was said
that leaving the matter to the applicable law would not be
appropriate for a number of reasons, including that: the
uncertainty prevailing in many jurisdictions could nega-
tively affect the development of electronic commerce; the
absence of any liability could inadvertently result in busi-
ness parties being unable to take advantage of the services
offered by certification authorities; and the determination
of the applicable law raised very difficult questions. As to
the form of the work product, the view was expressed that
a uniform liability regime could be implemented more
effectively by way of a convention than through a model
law (see para. 212, below).

158. After discussion, the Working Group decided that
every effort should be made to address the issue of liabil-
ity of certification authorities towards relying parties in the
Uniform Rules and went on to consider draft article 12 in
detail. It was suggested that the Working Group might
wish to include in the future discussion of draft article 12
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a consideration of the nature and foreseeability of damages
incurred by the relying party.

Paragraph (1)

Chapeau

159. Differing views were expressed as to whether the
opening words of the chapeau should be retained. One
view was that, if draft article 10 set minimum standards
that the certification authority had to meet, the opening
words should be deleted. Another view was that the open-
ing words were useful and should be retained, to the extent
that they allowed parties to negotiate their liability. It was
stated in response that parties could not negotiate, since
draft article 12 dealt with tortious liability in cases in
which, typically, there was no agreement. It was observed,
however, that relying parties in closed communication
systems would normally have some type of agreement
with the certification authority. In addition, it was
observed that liability terms negotiated between certifica-
tion authorities and key holders might be incorporated in
contracts between key holders and relying parties.

160. The prevailing view was that the cases mentioned
were exceptional and should not be allowed to defeat the
main purpose of draft article 12 which was to regulate
tortious liability of certification authorities towards third
parties. It was thus suggested that the residual need to
address contrary agreements between certification authori-
ties and their clients or relying parties, whenever such
agreements existed, could be addressed by including
appropriate wording at the end of draft article 12.

Subparagraphs (a) to (c)

161. It was observed that the second set of bracketed
language in subparagraphs (a) and (c) appeared to reflect
the principle of strict liability and should be deleted. The
concern was expressed that use of the notion of “misrep-
resentation” might create uncertainty, since it had a spe-
cific meaning in some legal systems but was unknown in
other legal systems. “Mis-statements” was suggested as an
alternative expression.

Paragraph (2)

162. Differing views were expressed as to whether the
burden of proof of negligence should be on the certification
authority or on the relying party. One view was that the
burden of proof should be on the relying party. In support,
it was stated that the relying party could prove negligence,
since the evidence as to whether the certification authority
had met the standard of care set forth in draft article 10
would be readily available to the relying party. In addition,
it was pointed out that shifting the burden of proof to the
certification authority would be appropriate only if the
Working Group had adopted the principle of strict liability.
Another view was that, while liability should be based on
negligence, the burden of proof should be placed on the
certification authority, since any relevant evidence would be
under the control of the certification authority. It was ob-
served that that would be the case, in particular, if the cer-
tificate referred not to the identity of the key holder but to
the procedure followed by the certification authority to de-
termine the identity of the key holder.

Paragraphs (3) and (4)

163. Support was expressed in favour of the principle of
limitation of the liability of the certification authority
embodied in paragraphs (3) and (4). However, the view
was expressed that limits of liability would be appropriate
only in case of a regime based on strict liability of the
certification authority, as opposed to a liability regime
based on negligence.

164. As to the types of limits that could be introduced, it
was stated that a monetary limit per transaction did not
adequately protect certification authorities, particularly in
the context of identity certificates, since, irrespective of
the liability limit, they could be used several times within
a very short period of time, without there being a way to
determine whether the liability limit had been exceeded. It
was, therefore, suggested that a provision introducing an
aggregate liability limit should be included in draft article
12 that could read along the following lines: “A certifica-
tion authority may, in the certificate or otherwise, provide
a limit of liability for the lifetime of the certificate for all
incidents of reliance in the amount of an aggregate value
of the certificate. The certification authority shall not be
held liable for damages in excess of that aggregate limit
regardless of the number of claims made against that cer-
tificate”. The view was expressed, however, that aggregate
liability limits could not function since a relying party
would have no way of knowing, under existing technology
applications, whether a certain limit had been reached.

Proposals for new draft article 12

165. In order to address the concerns expressed above, a
number of proposals for an alternative formulation of draft
article 12 were made. One proposal was that draft article
12 should read along the following lines:

“(1) Where a certification authority issues a certificate,
it is liable to any person who reasonably relies on the
certificate, if it is negligent by:

“(a) providing incorrect information in the certi-
ficate;

“(b) failing to [notify or] publish the revocation [or
suspension] of the certificate promptly upon becoming
aware of the need to revoke [or suspend] it[; or

“(c) failing to follow a procedure in a certification
practice statement which has been published by the cer-
tification authority and of which the relying person has
had notice].

“(2) A certification authority may state in the certifi-
cate [or elsewhere] a restriction on the purpose or purposes
for which the certificate may be used and the certification
authority shall not be liable for damage arising from use of
the certificate for any other purpose.

“(3) A certification authority may state in the certifi-
cate [or elsewhere] a limit on the value of transactions for
which the certificate is valid and the certification authority
shall not be liable for damages in excess of that limit.

“[(4)Paragraph (1) of this article does not apply if, and
to the extent that, there are contrary terms in an agreement
between the certification authority and the person who
relies on the certificate.]”
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166. Another proposal was that draft article 12 should be
amended to read as follows:

“(1) Unless a certification authority proves that it or its
agents have taken all reasonable measures to avoid
errors in the certificate, it is liable to any person who
reasonably relies on a certificate issued by that certifica-
tion authority for:

“[insert subparagraphs (a) to (c)]

“(2) Notwithstanding paragraph (1), reliance on a cer-
tificate is not reasonable to the extent that it is contrary
to the information contained in the certificate.”

167. While the first proposal was met with some interest,
the Working Group focused its discussion on the second
proposal. It was stated that paragraph (1) was intended to
establish liability for errors in the certificate subject to the
principle of reasonable reliance, avoiding any reference to
representations and negligence. In addition, it was observed
that paragraph (2) was aimed at allowing the certification
authority to set forth in the certificate the standards against
which the reasonableness of the reliance on the certificate
would be tested. It was explained that paragraph (2) was not
intended to provide an exhaustive list of all situations in
which reliance on the certificate would not be reasonable.
While paragraphs (1) and (2) were generally felt to be ac-
ceptable as a basis for future discussion, a number of con-
cerns were expressed and suggestions made.

New paragraph (1)

168. One concern was that, in practice, it would be
almost impossible for certification authorities to take “all
reasonable measures” in a cost- and time-effective manner.
In order to address that concern, a number of suggestions
were made. One suggestion was that the word “commer-
cially” should be substituted for the word “all”. In support
of that suggestion, it was stated that a reference to “com-
mercially reasonable measures” would reflect what was
practicable under the particular circumstances. In addition,
it was observed that such a reference would be in line with
terminology used in other UNCITRAL texts (e.g. article
5(2)(a) of the UNCITRAL Model Law on International
Credit Transfers). The suggestion was opposed on the
ground that it would introduce uncertainty, in view of the
fact that there existed no universal understanding of what
was “commercially reasonable”. Another suggestion was
that the term “all” should be simply deleted. That sugges-
tion too was opposed on the ground that it might inadvert-
ently result in inappropriately lowering the standard of
care to be met by certification authorities. Yet another
suggestion was that language used in article 7(1)(b) of the
Model Law should be used in new paragraph (1).

169. Another concern was that new paragraph (1) failed
to address errors made by the certification authority in
issuing a certificate. In order to address that concern, it
was suggested that the words “or issuing it” be added after
“certificate” in new paragraph (1). It was stated that infor-
mation contained in a certificate revocation list (CRL) or
similar list should also be covered in new paragraph (2).

170. It was agreed that, pending determination of the
question of the function of certification practice state-

ments, subparagraph (c) should be placed within square
brackets.

New paragraph (2)

171. As a matter of drafting, it was suggested that the
opening words should be deleted and the words “subject
to paragraph (2)” should be inserted at the beginning of
new paragraph (1). The concern was expressed that new
paragraph (2) could have the unintended result of exces-
sively limiting the grounds on which the reasonableness of
the reliance on the certificate could be questioned. Another
concern was that new paragraph (2) might not cover a
situation in which the certificate might be relied upon in
a transaction of an excessive value, since value might not
be covered by the term “information”. In order to address
those concerns, it was suggested that paragraphs (3)
and (4) of draft article 12 should be listed as examples
of situations in which reliance on the certificate would
not be reasonable. In the same vein, it was suggested
that other similar examples might be given relating, e.g.
to situations in which the certification authority might state
in the certificate which designated parties or types of
parties might rely on that certificate. In addition, it was
suggested that the certification authority should not be
able to rely on limits of liability if the loss resulted from
intentional or reckless behaviour of the certification
authority.

172. Another concern was that, by referring to the infor-
mation “contained” in the certificate, new paragraph (2)
might inadvertently result in inappropriately increasing the
amount of information that would need to be included in
a certificate. In order to address that concern, the sugges-
tion was made that incorporation of that information in the
certificate by reference should be allowed. That suggestion
was opposed on the ground that it would be unfair to sub-
ject the rights of third parties to terms incorporated in an
agreement between the certification authority and the key
holder, since those terms might not even be readily avail-
able to third parties.

173. After discussion, the Working Group decided that
draft article 12 should be reformulated along the following
lines:

“(1) Subject to paragraph (2), unless a certification
authority proves that it or its agents have taken [all rea-
sonable] [commercially reasonable] measures [that were
appropriate for the purpose for which the certificate was
issued, in the light of all circumstances] to avoid errors
in the certificate [or in issuing it], it is liable to any
person who reasonably relies on a certificate issued by
that certification authority for:

“(a) errors in the certificate; [or]

“(b) registering revocation of a certificate promptly
upon receipt of notice of revocation of a certificate [; or

“(c) the consequences of not following:

“(i) any procedure set forth in the certifica-
tion practice statement published by the
certification authority; or

“(ii) any procedure set forth in applicable
law].
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“(2) Reliance on a certificate is not reasonable to the
extent that it is contrary to the information contained [or
incorporated by reference] in the certificate [or in a
revocation list] [or in the revocation information]. [Re-
liance is not reasonable, in particular, if:

“(a) it is contrary to the purpose for which the cer-
tificate was issued;

“(b) it exceeds the value for which the certificate is
valid; or

“(c) [...].]”

The view was expressed that draft article 12 should
apply only to certification authorities issuing identity
certificates.

Articles 13-16

174. For lack of sufficient time, the Working Group
postponed its consideration of draft articles 13-16 to a
future session. The view was expressed that these draft
articles should apply only to certification authorities issu-
ing identity certificates. Another view was that the Work-
ing Group should consider whether the Uniform Rules
should apply only to identity certificates or to any other
kind of certificate.

Chapter IV. Recognition of foreign electronic
signatures

Article 17. Foreign certification authorities offering
services under these Rules

175. The text of draft article 17 as considered by the
Working Group was as follows:

“Variant A: (1) Foreign [persons] [entities] may
become locally established as certification
authorities or may provide certification
services from another country without a
local establishment if they meet the same
objective standards and follow the same
procedures as domestic entities and
persons that may become certification
authorities.

(2) “Variant X: The rule stated in para-
graph (1) does not apply to the following:
[...].

“Variant Y: Exceptions to the rule stated
in paragraph (1) may be made to the ex-
tent required by national security.

“Variant B: The ... [the enacting State specifies the
organ or authority competent to establish
rules in connection with the approval of
foreign certificates] is authorized to
approve foreign certificates and to lay
down specific rules for such approval.”

General remarks

176. With regard to the title of chapter IV, it was said
that the reference therein to recognition of foreign elec-
tronic signatures was not appropriate, since the chapter
dealt with the provision of services by foreign certification
authorities (i.e. draft article 17), the endorsement of for-

eign certificates by domestic certification authorities (i.e.
draft article 18) and the recognition of foreign certificates
(i.e. draft article 19). The Working Group considered
briefly a number of suggestions that were made so as to
reflect more clearly in the chapter heading the subject
matter dealt with therein (e.g. “cross-border recognition of
certificates”, “recognition of electronic signatures and cer-
tificates”, “recognition of foreign certification authorities
and certificates”). However, it was generally agreed that
the consideration of an appropriate heading for chapter IV
should be postponed until the Working Group had dis-
cussed in more detail the legal effects of certificates.

177. With regard to the two variants proposed in draft
article 17, it was generally felt that variant B, which left
for a specified organ of the enacting State to lay down
rules for the approval of foreign certificates, did not pro-
vide an appropriate basis for the development of uniform
rules. It was agreed that variant B should be deleted and
that the Working Group should focus its deliberations on
variant A.

Scope of draft article 17

178. It was pointed out that the objectives of draft article
17 were twofold: firstly, it recognized the right of a for-
eign certification authority to become locally established,
under the conditions set forth therein; and secondly, it
gave the foreign certification authorities the right to pro-
vide services in the enacting State without having a local
establishment. As such, draft article 17 touched upon
matters of trade policy, namely the extent to which the
enacting State would waive restrictions against the estab-
lishment of foreign certification authorities and the provi-
sion of services by foreign certification authorities. It was
suggested, instead, that the Working Group should attempt
to focus its work on the development of model provisions
on the legal effects of foreign certificates and the relation-
ship between certificate holders and certification authori-
ties. Various interventions were made in support of that
view. It was felt that matters of trade policy fell within the
province of other forums, and that it would not be advis-
able to address them in the Uniform Rules.

179. In response to those views it was noted that, by
allowing foreign entities to become established as certifi-
cation authorities, draft article 17 merely stated the princi-
ple that foreign entities should not be discriminated
against, provided that they met the standards set forth for
domestic certification authorities. That principle was
found to be of particular relevance with respect to certifi-
cation authorities, since they might be expected to operate
without necessarily having a physical establishment or
other place of business in the country in which they oper-
ated. It was further stated that the Model Law itself dealt
with a number of cross-border matters which might be
seen as raising issues of trade policy.

180. Having heard the various views expressed, and for
the purpose of advancing its consideration of the Uniform
Rules, the Working Group proceeded to discuss a number
of amendments to draft article 17, without prejudice to the
reservations that had been expressed in connection with
the substance of draft article 17.
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Paragraph (1)

181. The question was asked whether paragraph (1)
contemplated only the recognition of certification authori-
ties that operated pursuant to an approval issued by an
organ or governmental agency of the foreign State. In
response to that question it was observed that, as currently
drafted, paragraph (1) did not touch upon the question of
whether a certification authority required a governmental
approval in the foreign State. However, the view was
also expressed that a provision such as draft article 17 had
to be based on a licensing regime pursuant to legislative
requirements.

182. The view was expressed that some of the difficulties
that had been raised by paragraph (1) stemmed from
the fact that the provision seemed to place excessive
emphasis on the recognition of the certification authority
itself, rather than on the certification authority’s ability to
issue certificates that would be used in the enacting State.
Furthermore, the phrase “meet the same objective stand-
ards and follow the same procedures as domestic entities
and persons that may become certification authorities”,
might pose an obstacle to the use of new technologies,
since the provision could be interpreted as providing
grounds for barring the recognition of foreign certification
authorities that followed procedures that were technologi-
cally more advanced than those in use in the enacting
State. Instead of the current formulation, it was suggested
that it would be preferable to make reference to “objective
requirements” that had to be met by certification authori-
ties in the enacting State. Alternatively, the words “and
follow the same procedures” should be placed within
square brackets.

183. In connection with the conditions to be met by a
foreign certification authority, it was observed that the
purpose of draft paragraph (1) was to ensure that those
conditions would be essentially the same as those applying
to national certification authorities. It was therefore pro-
posed to redraft paragraph (1) to the effect that the recog-
nition of foreign certification authorities should be subject
to the laws of the enacting State. Questions relating to the
definition of the standards that had to be met by the for-
eign certification authority could be considered by the
Working Group at a later stage. In addition, such an
amendment would make it clear that the recognition was
also subject to any exclusions obtaining in the enacting
State, thus obviating the need for either of the variants of
paragraph (2). The proposed text was as follows:

“Subject to the laws of the enacting State, a foreign
[person][entity] may:

“(a) become locally established as a certification
authority; or

“(b) provide certification services without being es-
tablished locally if it meets the same objective standards
and follows the same procedures as domestic entities
and persons that may become certification authorities.”

184. In response to that proposal it was stated that the
reference to domestic law was not a satisfactory solution
since the laws of the enacting State might contain discrimi-
natory provisions that might undermine the spirit of draft

article 17. Furthermore, the proposed amendment gave rise
to questions as to who in the enacting State would make a
determination that the foreign certification authority met
the same objective standards and followed the same proce-
dures as domestic entities and persons and by what means
such a determination would be made.

185. The view was expressed that, in its present formu-
lation, paragraph (1) seemed to imply that foreign certifi-
cation authorities needed not only to be approved under
their own law, but needed to comply in addition with the
requirements of the enacting State. It was considered that
such a rule might have undesirable restrictive effects and
would not contribute to promoting electronic commerce.
In connection with the latter observation it was suggested
that the meaning of paragraph (1) might be clarified by
recasting it as a non-discrimination rule along the follow-
ing lines:

“(1) Foreign [persons] [entities] may not be denied the
right to become locally established or to provide certi-
fication services solely on the grounds that they are
foreign if they meet the same objective standards and
follow the same procedures as domestic entities and
persons that may become certification authorities.”

186. That proposal was objected to on the ground that
the proposed rule of non-discrimination raised the same
type of general concerns that had been raised in the gen-
eral remarks concerning the scope of draft article 17 (see
paras. 178-180, above).

187. Having considered the various proposals, and taking
into account the differing views that had been expressed,
the Working Group felt that more time for consultations
was needed on the matters dealt with in paragraph (1). The
Secretariat was requested to propose a revised version of
paragraph (1), with possible variants reflecting the above
discussion, for consideration by the Working Group at a
later stage.

Paragraph (2)

188. In connection with the two variants of exclusions
offered under paragraph (2), the view was expressed that
variant X should be deleted since it might provide an
open-ended mechanism for limiting the scope of paragraph
(1). Pursuant to that view, if any exclusion was to be al-
lowed, it should only be on grounds of national security,
as provided under variant Y. However, general preference
was expressed for retaining variant X, pursuant to which it
would be for the enacting State to formulate the exceptions
to the general rule of paragraph (1). While variant Y had
the merit of limiting the possible exclusions to those that
related to national security, it was felt that States might
wish to include in their legislation other possible grounds
for exclusions based on public policy. After discussion, it
was decided that both variants X and Y should be retained
in square brackets for future consideration.

Article 18. Endorsement of foreign certificates by
domestic certification authorities

189. The text of draft article 18 as considered by the
Working Group was as follows:
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“Certificates issued by foreign certification authorities
may be used for digital signatures on the same terms as
certificates subject to these Rules if they are recognized
by a certification authority operating under ... [the law
of the enacting State], and that certification authority
guarantees, to the same extent as its own certificates, the
correctness of the details of the certificate as well as the
certificate being valid and in force.”

190. As a general remark, it was stated that the inclusion
of provisions dealing with issues of cross-border recogni-
tion represented a significant step towards enhancing the
trustworthiness of certificates. It was said that commercial
practice was increasingly making use of certificates and
that confidence in this new technology might be fostered
through adherence to international standards. The Working
Group was invited to consider international mechanisms
for the accreditation of certification authorities that oper-
ated pursuant to international standards. Support was ex-
pressed to including the proposed topic among the matters
to be discussed by the Working Group at a later stage. It
was noted, however, that the proposed topic did not relate
only to the matters raised in draft article 18 and that it
might, for instance, be taken up by the Working Group
when it resumed consideration of the issue of registration
of certificates.

191. With regard to draft article 18, it was noted that the
purpose of the rule contained therein was merely to enable
a domestic certification authority to guarantee, to the same
extent as its own certificates, the correctness of the details
of the foreign certificate, and to guarantee that the foreign
certificate was valid and in force. By virtue of draft article
18, the liability in the event that the foreign certificate was
found to be defective was allocated to the domestic certi-
fication authority that provided such a guarantee. How-
ever, the existence of a guarantee pursuant to draft article
18 was not a necessary condition for the recognition of a
certificate issued by foreign certification authorities that
otherwise met the conditions set forth in draft article 19.
To the extent that the provision of a guarantee under draft
article 18 was merely voluntary, it was suggested that draft
article 18 was not necessary and might be deleted. It was
further suggested that the Uniform Rules should leave it
for the enacting State to decide whether and under what
conditions domestic certification authorities could provide
such a guarantee in connection with certificates issued by
foreign certification authorities. Reference to the issuance
of guarantees of the type contemplated in draft article 18
might be made in a guide to enactment or in accompany-
ing explanatory notes, depending on the nature of the in-
strument that was ultimately adopted.

192. The Working Group was reminded of its earlier
discussions, during its thirty-first session, of the different
levels of trustworthiness that could be provided by a do-
mestic certification authority with respect to a foreign one.
It was noted that those levels ranged from the highest
level, in which the domestic certification authority, upon
request of the party relying on a foreign certificate, guar-
anteed the contents of that certificate on the basis of its
declared knowledge of the procedures that had led to the
issuance of the certificate, thus assuming full liability for
any errors or other defects in the certificate, to the lowest

level of trustworthiness, where the domestic certification
authority would merely guarantee the identity of the for-
eign certification authority, based on a verification of its
public key and digital signature (see A/CN.9/437, paras.
81-82). It was suggested that those different levels of trust-
worthiness were not adequately reflected in draft article 18
and that, if the provision was retained, it should be made
clear that it did not exclude arrangements other than a full
guarantee of the correctness and validity of a certificate
issued by a foreign certification authority.

193. In response to those observations it was stated that
draft article 18 served a useful purpose, since it allowed
the circulation and cross-border use of certificates without
calling for bilateral or multilateral international agree-
ments on the recognition of certificates which some States
might consider to be required in order to grant recognition
under draft article 19. Furthermore, in view of the decision
made by the Working Group to deal in the Uniform Rules
not only with certification authorities licensed by public
entities but also with certification authorities that operated
outside a governmental licensing scheme (see A/CN.9/
437, paras. 48-50), draft article 18 had the additional
advantage of allowing a commercial solution for situations
in which recognition under draft article 19 would not be
available automatically. In that connection, it was sug-
gested that the scope of draft article 18 could be clarified
by redrafting along the following lines:

“Certificates issued by foreign certification authorities
may be used for digital signatures on the same terms as
certificates subject to these Rules on the basis of
an appropriate guarantee provided by a certification
authority operating under ... [the law of the enacting
State].”

194. Support was expressed in favour of retaining in the
Uniform Rules a provision that authorized a domestic cer-
tification authority to provide guarantees in connection
with certificates issued by foreign certification authorities.
Such a provision might be based on draft article 18, taking
into account the proposals made in the Working Group.
However, it was suggested that the current location of
draft article 18 in chapter IV was inadequate, since the
provision did not deal with recognition of certificates
issued abroad.

195. After deliberation, the Working Group agreed to
retain draft article 18 within square brackets, with the
proposed amendments, and requested the Secretariat to
prepare alternative versions of that provision, taking into
account the views that had been expressed, for future con-
sideration by the Working Group.

Article 19. Recognition of foreign certificates

196. The text of draft article 19 as considered by the
Working Group was as follows:

“(1) Certificates issued by a foreign certification
authority are recognized as legally equivalent to certifi-
cates issued by certification authorities operating under
... [the law of the enacting State] if the practices of the
foreign certification authority provide a level of reliabil-
ity at least equivalent to that required of certification
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authorities under these Rules. [Such recognition may be
made through a published determination of the State or
through bilateral or multilateral agreement between or
among the States concerned.]

“(2) Signatures and records complying with the laws of
another State relating to digital or other electronic sig-
natures are recognized as legally equivalent to signa-
tures and records complying with these Rules if the laws
of the other State require a level of reliability at least
equivalent to that required for such records and signa-
tures under ... [the Law of the enacting State]. [Such
recognition may be made by a published determination
of the State or through bilateral or multilateral agree-
ment with other States.]

“(3) Digital signatures that are verified by reference to
a certificate issued by a foreign certification authority
shall be given effect [by courts and other finders of fact]
if the certificate is as reliable as is appropriate for the
purpose for which the certificate was issued, in light of
all the circumstances.

“(4) Notwithstanding the preceding paragraph, Gov-
ernment agencies may specify [by publication] that a
particular certification authority, class of certification
authorities or class of certificates must be used in con-
nection with messages or signatures submitted to those
agencies.”

Paragraphs (1) and (2)

197. It was observed that paragraphs (1) and (2) dealt
with the ways in which the reliability of foreign certifi-
cates and signatures might be established in advance of
any transaction being made (and any dispute arising as to
the level of reliability of a signature). For that purpose,
paragraphs (1) and (2) set forth the tests that might be
applied in the enacting State in order to recognize the
certificates issued by foreign certification authorities, as
well as signatures and records complying with the laws of
another State.

198. Various questions were raised concerning the scope
of the recognition under paragraphs (1) and (2). With
regard to paragraph (1), the view was expressed that the
notion of legal equivalence between certificates issued by
foreign certification authorities and certificates issued by
certification authorities operating under the rules of the
enacting State was not sufficiently clear. It was pointed out
that the term “recognition”, as commonly used in private
international law, entailed the granting of legal effects to
acts performed in another jurisdiction. However, that
notion could not be applied in the context of paragraph
(1), since a certificate was an instrument that contained
statements of fact which merely fulfilled a declaratory
function. Furthermore, both paragraph (1) and paragraph
(2) implied that the enacting State should apply its own
laws to ascertain the reliability of certificates issued by
foreign certification authorities as well as signatures and
records complying with the laws of another State. There-
fore, it was said that paragraphs (1) and (2) were not in
line with general principles of private international law
pursuant to which the validity of acts performed abroad
was to be settled in accordance with the applicable law
of the jurisdiction where they had been accomplished.

In addition, it was pointed out that article 13 of the
Model Law and draft articles 3 and 5 of the Uniform
Rules already provided rules for the attribution of data
messages and for ascertaining the reliability of an elec-
tronic signature.

199. In response to those observations, it was pointed out
that paragraphs (1) and (2) served a useful purpose in
connection with national regulatory regimes that required
the use of specified classes of certificates providing a high
level of reliability for the performance of certain transac-
tions. In enacting States that had such regulatory regimes,
paragraph (1) provided minimum standards for the recog-
nition of certificates issued by foreign certification au-
thorities that were used in connection with transactions
other than those for which a specified class of certificates
was required. By the same token, paragraph (2) provided
those enacting States with a default rule that created a
presumption of validity for signatures and records comply-
ing with the laws of another State which were found to
provide a reasonable level of security for all those situa-
tions where no higher requirements were imposed under
the laws of the enacting State. The Working Group was
urged not to leave the issue of the minimum standards that
applied to a foreign certificate to be settled entirely pursu-
ant to the conflict-of-laws rules of the enacting State.

200. The Working Group discussed possible amend-
ments to paragraphs (1) and (2) with a view to addressing
the concerns that had been voiced. In particular, it was
suggested that paragraphs (1) and (2) could be combined
and reformulated as a non-discrimination rule along the
following lines:

“Certificates issued by foreign certification authorities
shall not be precluded from having the same recognition
as certificates issued by domestic certification authori-
ties on the ground that they have been issued by foreign
certification authorities.”

201. However, objections were raised to the proposed
negative formulation, since it did not provide the standards
on the basis of which the recognition should be granted.
Furthermore, it was observed that the proposed non-dis-
crimination rule might give rise to the same reservations
that had been voiced in connection with draft article 17
(see paras. 185-186, above).

202. After deliberation, it was generally felt that it would
be desirable to formulate a substantive rule that provided
a method for establishing the reliability of foreign certifi-
cates and signatures in advance of any transaction being
made. The Secretariat was requested to prepare a revised
version of paragraphs (1) and (2), including one that com-
bined the two paragraphs, with possible variants taking
into account the views that had been expressed.

Paragraph (3)

203. It was observed that paragraph (3) was intended to
establish the standard against which foreign signatures and
certificates might be assessed in the absence of any prior
determination of their reliability. However, it was sug-
gested that, as currently formulated, the provision might
not be needed, since it merely restated the principle that,
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in the event that a dispute arose concerning the authentic-
ity of a signature and the reliability of a certificate issued
by a foreign certification authority, the courts of the enact-
ing State had to give to such signature or certificate the
evidentiary weight that was found to be appropriate in the
circumstances.

204. In response to those observations it was noted that
paragraph (3), which was inspired by article 7 of the
Model Law, provided useful guidance for the courts of the
enacting State in assessing the reliability of a foreign cer-
tificate. It was desirable to restate that important principle
in the Uniform Rules in view of the fact that a State adopt-
ing the Uniform Rules might not necessarily have incorpo-
rated article 7 of the Model law in its domestic legislation.
In order to state more clearly its purpose, it was proposed
that paragraph (3) might be redrafted along the following
lines:

“Digital signatures that are verified by reference to
a certificate issued by a foreign certification author-
ity shall not be precluded from being given effect
[by courts and other finders of fact] if the certificate
is as reliable as is appropriate for the purpose for which
the certificate was issued, in light of all the circum-
stances.”

205. After deliberation, the Working Group decided that
the substance of paragraph (3) should be retained for fur-
ther consideration by the Working Group at a later stage.

Paragraph (4)

206. Questions were raised concerning the need for a
provision such as paragraph (4), which preserved the right
of Government agencies to determine the procedures to be
used in communicating electronically with them. On the
one hand, the concern was expressed that paragraph (4)
might have undesirable restrictive implications and might
be interpreted to the effect that persons or entities other
than Government agencies did not have the right to choose
the particular certification authority, class of certification
authorities or class of certificates that they wished to use
in connection with messages or signatures they received.
Such a situation was considered to be inconsistent with the
principle of party autonomy enshrined in various provi-
sions of the Model Law. On the other hand, if the purpose
of paragraph (4) was to establish a special prerogative for
Government agencies, the provision might need further
refinement, since it might be construed to the effect that,
in the absence of a clear indication by a Government
agency of the particular certification authority, class of
certification authorities or class of certificates that they
wished to use in connection with messages or signatures
submitted to them, the Government agency was under an
obligation to accept any class of certification authority or
certificate.

207. It was generally felt that parties to commercial and
other transactions, and not only Government agencies,
should be accorded the right to choose the particular cer-
tification authority, class of certification authorities or
class of certificates that they wished to use in connection
with messages or signatures they received. The Working
Group requested the Secretariat to reformulate paragraph

(4) so as to reflect that understanding and decided to con-
sider the appropriate location for the revised provision at
a later stage.

V. COORDINATION OF WORK

208. The Working Group heard statements regarding
work undertaken by UNESCO and UNCTAD in the field
of electronic commerce.

209. It was stated that, at its 29th general conference,
UNESCO had received the mandate to undertake the
preparation of an international legal instrument relating to
the use of cyberspace. In that connection, the view was
expressed that there was a need for UNESCO and
UNCITRAL to join their efforts in the field of electronic
commerce. It was observed that those efforts should be
guided by the need to promote electronic commerce in a
manner that would benefit both developed and developing
countries and that would, at the same time, guarantee the
fundamental human rights, including the right to privacy.
It was emphasized that issues of attribution of data mes-
sages to their originator, integrity of data messages and
accountability of parties involved in electronic commerce
should be at the core of the efforts of the Working Group
on digital and other electronic signatures.

210. In a statement regarding the work of UNCTAD, it
was observed that a global trade point network had been
established, with the aim of assisting developing countries
in their efforts to benefit from developments in the field of
electronic communications. In addition, it was announced
that UNCTAD was organizing an exhibition of manufac-
turers of equipment, producers of software and providers
of services in electronic commerce (Lyon, 8-13 November
1998). The exhibition, it was observed, would include a
series of presentations on a wide range of issues relating to
electronic commerce.

211. The Working Group took note of the statements and
welcomed the participation of interested organizations in
its work. The Secretariat was requested to continue moni-
toring developments with respect to the legal issues of
electronic commerce, as dealt with by other international
organizations, and to report to the Working Group on
those developments.

VI. FUTURE WORK

212. At the close of the session, the proposal was made
that the Working Group might wish to give preliminary
consideration to undertaking the preparation of an interna-
tional convention based on provisions of the Model Law
and of the Uniform Rules. It was agreed that the topic
might need to be taken up as an agenda item at the next
session of the Working Group on the basis of more
detailed proposals possibly to be made by interested del-
egations. However, the preliminary conclusion of the
Working Group was that the preparation of a convention
should in any event be regarded as a project separate from
both the preparation of the Uniform Rules and any other
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possible addition to the Model Law. Pending a final deci-
sion as to the form of the Uniform Rules, the suggestion
to prepare a convention at a later stage should not distract
the Working Group from its current task, which was to
focus on the preparation of draft uniform rules on digital
and other electronic signatures, and from its current work-
ing assumption that the Uniform Rules would be in the
form of draft legislative provisions. It was generally
understood that the possible preparation of a draft conven-

tion should not be used as a means of reopening the issues
settled in the Model Law, which might negatively affect
the increased use of that already successful instrument.

213. It was noted that the next session of the Working
Group was scheduled to be held in New York from 29
June to 10 July 1998, those dates being subject to confir-
mation by the Commission at its thirty-first session (New
York, 1-12 June 1998).

B. Working paper submitted to the Working Group on Electronic
Commerce at its thirty-second session: draft uniform rules on electronic

signatures: note by the Secretariat

(A/CN.9/WG.IV/WP.73) [Original: English]
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I. INTRODUCTION

1. The Commission, at its twenty-ninth session (1996),
decided to place the issues of digital signatures and certi-
fication authorities on its agenda. The Working Group on
Electronic Commerce was requested to examine the desir-
ability and feasibility of preparing uniform rules on those
topics. It was agreed that work to be carried out by the
Working Group at its thirty-first session could involve the
preparation of draft rules on certain aspects of the above-
mentioned topics. The Working Group was requested to
provide the Commission with sufficient elements for an
informed decision to be made as to the scope of the uni-
form rules to be prepared. As to a more precise mandate
for the Working Group, it was agreed that the uniform
rules to be prepared should deal with such issues as: the
legal basis supporting certification processes, including
emerging digital authentication and certification technol-
ogy; the applicability of the certification process; the allo-
cation of risk and liabilities of users, providers and third
parties in the context of the use of certification techniques;
the specific issues of certification through the use of reg-
istries; and incorporation by reference.1

2. At its thirtieth session (1997), the Commission had
before it the report of the Working Group on the work of
its thirty-first session (A/CN.9/437). As to the desirability
and feasibility of preparing uniform rules on issues of dig-
ital signatures and certification authorities, the Working
Group indicated to the Commission that it had reached
consensus as to the importance of, and the need for, work-
ing towards harmonization of law in that area. While it had
not made a firm decision as to the form and content of
such work, it had come to the preliminary conclusion that
it was feasible to undertake the preparation of draft uni-
form rules at least on issues of digital signatures and cer-
tification authorities, and possibly on related matters. The
Working Group recalled that, alongside digital signatures
and certification authorities, future work in the area of
electronic commerce might also need to address: issues of
technical alternatives to public-key cryptography; general
issues of functions performed by third-party service pro-
viders; and electronic contracting (A/CN.9/437, paras 156-
157). With respect to the issue of incorporation by refer-
ence, the Working Group concluded that no further study
by the Secretariat was needed, since the fundamental
issues were well known and it was clear that many aspects
of battle-of-forms and adhesion contracts would need to be
left to applicable national laws for reasons involving, for

1Official Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), paras. 223-224.

example, consumer protection and other public-policy
considerations. The Working Group was of the opinion
that the issue should be dealt with as the first substantive
item on its agenda, at the beginning of its next session
 (A/CN.9/437, para. 155).

3. The Commission expressed its appreciation for the
work already accomplished by the Working Group at its
thirty-first session, endorsed the conclusions reached by
the Working Group, and entrusted the Working Group
with the preparation of uniform rules on the legal issues of
digital signatures and certification authorities (hereinafter
referred to as “the Uniform Rules”).

4. With respect to the exact scope and form of the Uni-
form Rules, the Commission generally agreed that no
decision could be made at this early stage of the process.
It was felt that, while the Working Group might appropri-
ately focus its attention on the issues of digital signatures
in view of the apparently predominant role played by pub-
lic-key cryptography in the emerging electronic-commerce
practice, the Uniform Rules should be consistent with the
media-neutral approach taken in the Model Law on Elec-
tronic Commerce of the United Nations Commission on
International Trade Law (1996)a, hereinafter referred to as
“the Model Law”. Thus, the Uniform Rules should not
discourage the use of other authentication techniques.
Moreover, in dealing with public-key cryptography, the
Uniform Rules might need to accommodate various levels
of security and to recognize the various legal effects and
levels of liability corresponding to the various types of
services being provided in the context of digital signatures.
With respect to certification authorities, while the value of
market-driven standards was recognized by the Commis-
sion, it was widely felt that the Working Group might
appropriately envisage the establishment of a minimum set
of standards to be met by certification authorities, particu-
larly where cross-border certification was sought.

5. As an additional item to be considered in the context
of future work in the area of electronic commerce, it was
suggested that the Working Group might need to discuss,
at a later stage, the issues of jurisdiction, applicable law
and dispute settlement on the Internet. The Commission
was informed that a colloquium on the issues of jurisdic-
tion and applicable law on the Internet would take place in
June 1997 under the auspices of the Hague Conference on
Private International Law. The Commission was also

aIbid., annex I; see also General Assembly resolution 51/162, annex,
of 16 December 1996.
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informed that an international conference convened by the
Organization for Economic Cooperation and Development
in November 1997 would attempt to develop a coordinated
approach to the issues of electronic commerce among
interested Governments, intergovernmental organizations,
non-governmental organizations and private sector groups.
The Commission expressed the hope that those two events
could be attended and reported upon by the Secretariat.2

6. This note contains revised draft provisions to be con-
sidered for possible inclusion in the Uniform Rules. These
provisions deal with digital signatures, other electronic
signatures, certification authorities and related legal issues.
They were prepared pursuant to the deliberations and
decisions of the Working Group at its thirty-first session,
as reflected in the report of that session (A/CN.9/437) and
also pursuant to the deliberations and decisions of the
Commission at its thirtieth session, as reproduced above.
In particular, the draft provisions are based on the working
assumption adopted by the Working Group that its work in
the area of digital signatures would take the form of draft
statutory provisions (A/CN.9/437, para. 27). They are also
intended to reflect the decision made by the Working
Group at its previous session that possible uniform rules in
the area of digital signatures should be derived from article
7 of the Model Law and should be considered as setting
out a manner in which a reliable method could be used “to
identify a person” and “to indicate that person’s approval”
of the information contained in a data message. More gen-
erally, pending a final decision as to the relationship
between the Model Law, the Uniform Rules and possible
rules on incorporation by reference (see A/CN.9/437,
paras. 151-155), the draft provisions are intended to be
consistent with the principles expressed, and the terminol-
ogy used, in the Model Law (A/CN.9/437, para. 26).

7. This note does not deal with the issues of jurisdiction,
applicable law and dispute settlement on the Internet, the
formation and performance of contracts in an electronic
environment, or with any other issue that may need to be
considered by the Working Group at a future session. An
oral report will be presented to the Working Group regard-
ing the colloquium on the issues of jurisdiction and appli-
cable law on the Internet, which was held in June 1997
under the auspices of the Hague Conference on Private
International Law and the international conference con-
vened by the OECD in November 1997 (see para. 5,
above).

8. In the preparation of this note, the Secretariat was
assisted by a group of experts, comprising both experts
invited by the Secretariat and experts designated by inter-
ested governments and international organizations.

II. GENERAL REMARKS

9. The purpose of the Uniform Rules, as reflected in the
draft provisions set forth in part II of this note, is to facili-
tate the increased use of electronic signatures in interna-
tional business transactions. Drawing on the many legisla-

tive instruments already in force or currently being pre-
pared in a number of countries, these draft provisions aim
at preventing disharmony in the legal rules applicable to
electronic commerce by providing a set of standards on the
basis of which the legal effect of digital signatures and
other electronic signatures may become recognized, with
the possible assistance of certification authorities, for
which a number of basic rules are also provided.

10. Focused on the private-law aspects of commercial
transactions, the Uniform Rules do not attempt to solve all
the questions that may arise in the context of the increased
use of electronic signatures. In particular, the Uniform
Rules do not deal with aspects of public policy, adminis-
trative law, consumer law or criminal law that may need to
be taken into account by national legislators when estab-
lishing a comprehensive legal framework for electronic
signatures.

11. Based on the Model Law, the Uniform Rules are
intended to reflect in particular: the principle of media-
neutrality; an approach under which functional equivalents
of traditional paper-based concepts and practices should
not be discriminated against; and extensive reliance on
party autonomy. They are intended for use both as mini-
mum standards in an “open” environment (i.e. where par-
ties communicate electronically without prior agreement)
and as default rules in a “closed” environment (i.e. where
parties are bound by pre-existing contractual rules and
procedures to be followed in communicating by electronic
means).

III. DRAFT PROVISIONS
ON DIGITAL SIGNATURES,

OTHER ELECTRONIC SIGNATURES,
CERTIFICATION AUTHORITIES
AND RELATED LEGAL ISSUES

Chapter I. Sphere of application and general
provisions

12. In considering the draft provisions proposed for
inclusion in the Uniform Rules, the Working Group may
wish to consider more generally the relationship between
the Uniform Rules and the Model Law. In particular, the
Working Group might wish to make proposals to the Com-
mission as to whether uniform rules on digital signatures
should constitute a separate legal instrument or whether
they should be incorporated in an extended version of the
Model Law, for example as a new part III of the Model
Law.

13. If the Uniform Rules are prepared as a separate
instrument or as an addition to the Model Law, it is sub-
mitted that they will need to incorporate provisions along
the lines of articles 1 (“Sphere of application”), 2(a), (c)
and (e) (“Definitions of ‘data message’, ‘originator’ and
‘addressee’”), 3 (“Interpretation”), 7 (“Signature”) and 13
(“Attribution of data messages”) of the Model Law. While
those articles are not reproduced in this note, it should be
noted that the draft provisions of the Uniform Rules have
been prepared by the Secretariat based on the assumption

2Ibid., Fifty-second Session, Supplement No. 17 (A/52/17), paras.
249-251.
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that such provisions would form part of the Uniform
Rules. With respect to the sphere of application of the
Uniform Rules, it should be borne in mind that under
article 1 of the Model Law, transactions involving con-
sumers, while not the focus of the Uniform Rules, would
not be excluded from their sphere of application unless the
law applicable to consumer transactions in the enacting
State conflicted with the Uniform Rules (see A/CN.9/
WG.IV/WP.71, paras. 49-50).

14. As to the question of party autonomy, the mere ref-
erence to article 4 (Variation by agreement) of the Model
Law may not suffice to provide a satisfactory solution,
in view of the fact that article 4 establishes a distinction
between those provisions of the Model Law that may be
freely varied by contract and those provisions that should
be regarded as mandatory unless variation by agreement is
authorized by the law applicable outside the Model Law.
With respect to electronic signatures, the practical impor-
tance of “closed” networks makes it necessary to provide
wide recognition of party autonomy. However, public
policy restrictions on freedom of contract, including laws
protecting consumers from overreaching contracts of ad-
hesion, may also need to be taken into consideration. The
Working Group may thus wish to include in the Uniform
Rules a provision along the lines of article 4(1) of the
Model Law to the effect that, except as otherwise provided
by the Uniform Rules or other applicable law, electronic
signatures and certificates issued, received or relied upon
in accordance with procedures agreed among the parties to
a transaction are given the effect specified in the agree-
ment. In addition, the Working Group might consider
establishing a rule of interpretation to the effect that, in
determining whether a certificate, an electronic signature
or a data message verified with reference to a certificate,
is sufficiently reliable for a particular purpose, all relevant
agreements involving the parties, any course of conduct
among them, and any relevant trade usage should be taken
into account.

15. In addition to the above-mentioned provisions, the
Working Group may wish to consider whether a preamble
should clarify the purpose of the Uniform Rules, namely
to promote the efficient utilization of digital communica-
tion by establishing a security framework and by giving
written and digital messages equal status as regards their
legal effect (see A/CN.9/WG.IV/WP.71, para. 51).

Chapter II. Electronic signatures

Section I. Secure electronic signatures

Article 1. Definitions

For the purposes of these Rules:

(a) “Signature” means any symbol used, or any
security procedure adopted by [or on behalf of] a person
with the intent to identify that person and to indicate
that person’s approval of the information to which the
signature is appended;

(b) “Electronic signature” means [a signature]
[data] in electronic form in, or attached to, or logically

associated with, a data message [and used by [or on
behalf of] a person with the intent to identify that person
and to indicate that person’s approval of the contents of
the data message] [and used to satisfy the conditions in
[article 7 of the UNCITRAL Model Law on Electronic
Commerce]];

(c) “Secure electronic signature” means an elec-
tronic signature which

(i) is a digital signature under article 4 and
meets the requirements set forth in arti-
cle 5; or

(ii) as of the time it was made, can otherwise
be verified to be the signature of a spe-
cific person through the application of
a security procedure that is: uniquely
linked to the person using it; capable of
promptly, objectively and automatically
identifying that person; created in a man-
ner or using a means under the sole con-
trol of the person using it; and linked
to the data message to which it relates
in a manner such that if the message is
altered the electronic signature is invali-
dated; or

(iii) [as between parties involved in generat-
ing, sending, receiving, storing or other-
wise processing data messages in the
ordinary course of their business,] is
commercially reasonable under the cir-
cumstances, previously agreed to, and
properly applied, by the parties.

References

A/CN.9/437, paras. 29-50 and 90-113 (draft articles A,
B and C)
A/CN.9/WG.IV/WP.71, paras. 52-60

Remarks

16. Draft article 1 is intended to reflect the decision
reached by the Working Group at its thirtieth session that,
consistent with media neutrality in the Model Law, the
Uniform Rules should not discourage the use of any tech-
nique that would provide a “method as reliable as appro-
priate” as an alternative to handwritten and other paper-
based signatures in compliance with article 7 of the Model
Law. While the Uniform Rules may focus on issues of
digital signatures, a more general approach should also be
taken, and issues relevant to other electronic signature
techniques could also be considered (see A/CN.9/437,
para. 22).

17. Through a definition of “signature” and “electronic
signature” in subparagraphs (a) and (b), the scope of the
Uniform Rules is thus delineated in broad terms to cover
all techniques that might be applied to provide the func-
tional equivalent of a handwritten signature, as understood
in article 7 of the Model Law. It should be noted that the
definition of “signature”, which merely restates article
7(1)(a) of the Model Law in the form of a definition, is not
intended to replace or otherwise affect any definition of
“signature” or “handwritten signature” that might exist
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outside the Uniform Rules (e.g. in domestic legislation or
case law). That definition is intended mostly to serve as a
basis for the subsequent definitions of “electronic signa-
ture” and “secure electronic signature”. It may also serve
as a useful reference in countries where no definition of
“signature” currently exists.

18. The three levels of definition set forth in draft article
1 (i.e. “signature”, “electronic signature” and “secure elec-
tronic signature”) are intended to provide the Working
Group with an analytic tool, and to reflect a distinction
which has become familiar in draft legislation in a number
of countries. However, depending on the contents of the
Uniform Rules, not all three definitions may be necessary.
Should the Working Group decide to focus on one legal
effect of electronic signatures (i.e. recognition as a func-
tional equivalent to handwritten signatures), only one cat-
egory of “electronic signatures” might need to be consid-
ered. The notions currently defined as “electronic
signature” and “secure electronic signature” could thus be
merged into one legal category, irrespective of the number
and variety of techniques that would be considered under
that legal category.

19. The main definition to be relied upon for the pur-
poses of delineating the scope of the Uniform Rules is that
currently embodied in subparagraph (c) under the heading
“secure electronic signature”. As a matter of drafting, it
may be noted that the word “secure” is not intended to
indicate that any given technique may, in fact or in law,
provide absolute security. It is merely intended to qualify
a higher level of trustworthiness of an electronic signature
by reference to a set of criteria which, once met, would
entail certain legal effects.

20. Aimed at providing a basis for the legal effects to be
derived from the use of electronic signatures,
subparagraph (c) is also intended to reflect the “dual
approach” adopted by the Working Group at its previous
session. The “dual approach” stemmed from the two alter-
natives under debate, namely the establishment of criteria
for a governmental authorization of certification authori-
ties and the recognition of operation criteria for certifica-
tion authorities functioning outside a governmentally-im-
plemented public-key infrastructure. The Working Group
came to the conclusion that those two alternatives might
not be mutually exclusive. The difference between the two
situations might reside in the modalities under which legal
effect might be given to digital signatures in one or the
other case. In the case of governmentally-authorized (or
“licensed”) certification authorities, the fulfilment of the
applicable operation criteria by a certification authority
would constitute a prerequisite for the authorization of that
certification authority, which, in turn, would be a condi-
tion for the recognition of the legal effectiveness of the
certificates issued by that certification authority. In the
second situation, a certification authority would not need
to demonstrate that the operation criteria were met prior to
beginning to function. However, if the certificates it issued
were to be challenged (e.g. in a judicial dispute or arbitra-
tion), the adjudicating body would need to assess the trust-
worthiness of the certificate by determining whether it had
been issued by a certification authority meeting those cri-
teria (see A/CN.9/437, para. 48).

21. In addition to allowing for the operation of both
licensed and non-licensed certification authorities,
subparagraph (c) further opens the sphere of application of
the Uniform Rules to cover authentication devices that
would operate without requiring reliance on any kind of
certification authority or other “trusted third party”. The
reference to the “secure” status thus allows to introduce
both licensing schemes through which enacting States
might establish the quality and reliability of digital signa-
tures, and market-driven practices that might rely on other
forms of electronic signatures.

22. Under subparagraph (c)(i), the secure status would be
presumed under the Uniform Rules if a digital signature
was applied in conformity with a public-key infrastructure
established by the enacting State. In the absence of, or in
addition to, such a public-key infrastructure, any kind of
electronic signature (i.e. digital and other electronic signa-
tures applied with or without the intervention of certifica-
tion authorities or other trusted third parties) could be
granted secure status, provided that minimum require-
ments were met. With a view to providing a basic standard
against which the quality of such electronic signatures
might be assessed, subparagraph (c)(ii) lists four criteria:
uniqueness, identification, reliability, and linkage with the
information being signed.

23. The requirement that a secure electronic signature be
“uniquely linked” to the person applying it is intended to
ensure that there is no reasonable likelihood that more than
one person would produce the same signature absent fraud
or other improper conduct. The requirement of uniqueness
could also presumably be satisfied by a biometric-based
signature that would incorporate certain attributes unique
to the signer, such as a fingerprint or a retinal scan. This
requirement would also be satisfied with respect to a dig-
ital signature where the key pair used by the signer was
randomly generated and of sufficient key length, so that
the likelihood of anyone else generating the same key pair
would be extremely remote.

24. A secure signature should be such that it can be used
to identify the signer. This does not mean that the signa-
ture itself must consist of or include the signer’s name.
Identification by reference to other sources of information
would be sufficient. Thus, for example, a digital signature
may identify the signer by reference to a certificate issued
by a certification authority. The main requirement is that
the identification process must be relatively prompt, objec-
tive, and automatic. Thus, for example, while a handwrit-
ten signature is presumably capable of identifying the
signer, such identification cannot normally be made
promptly or automatically, and is frequently not an objec-
tive determination. In many cases, the signature itself is
not readable. Even where it is readable, that signature may
ultimately be capable of identifying the signer, but the
timing and certainty of the identification process may not
always satisfy the requirements of electronic commerce.
Thus, a handwritten signature may not always be reliably
identified as the signature of a particular individual (in the
absence of an admission of that fact or a witness to the
signing) without the testimony of an expert in handwriting
analysis who has compared admitted signatures of the
purported signer with the signature in question. In such a
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case, the result is unlikely to be prompt or automatic, and
the conclusion of the expert is in many respects subjective
rather than objective. By contrast, the use of a personal
identification number (PIN) in an automatic teller machine
provides the bank with an automatic, objective, and
prompt identification of a specific person that is tied to a
specific address and a specific account number when the
funds are withdrawn. Such a person is not in a position to
deny that the request for funds contains his or her signa-
ture (although that person may deny having signed the
request; that is the subject of the reliability requirement).

25. In addition to identifying a person as the signer of a
message, the procedure used to sign the message must
provide a reasonably reliable assurance that the person
identified as the signer is in fact the person who signed the
message. A security procedure that requires the use of a
manner or means that is under the sole control of the per-
son creating the signature may satisfy such a reliability
requirement. The use of a trusted third party may also
provide the requisite level of reliability. There may also
exist other means by which this requirement can be met.
The Working Group may wish to discuss other approaches
through which an acceptable level of reliability can be
assured.

26. A secure signature must be linked to the data mes-
sage being signed, in such a manner that if the message is
changed the signature is invalidated. Such a linkage may
be regarded as a crucial requirement for a secure signature,
since otherwise the signature could be simply excised from
one data message and pasted on to another.

27. Subparagraphs (c)(i) and (ii) are intended to apply in
the absence of a pre-existing contractual arrangement re-
garding electronic signatures between the originator and
the addressee of the data message being signed. However,
consistent with the approach taken in the Model Law, the
Uniform Rules may need to reaffirm the validity of con-
tractual schemes with respect to authentication of data
messages. Subparagraph (c)(iii) thus validates closed-
system agreements. The Working Group may wish to dis-
cuss whether the wording between square brackets (“as
between parties involved in generating, sending, receiving,
storing or otherwise processing data messages in the ordi-
nary course of their business,”), which mirrors wording
used in the Model Law, is needed to limit the effect of
party autonomy to business uses of electronic signatures,
to the exclusion of transactions involving consumers (see
A/CN.9/437, para. 24).

Article 2. Presumptions

(1) With respect to a data message authenticated by
means of a secure electronic signature, it is rebuttably
presumed that:

(a) the data message has not been altered since the
time the secure electronic signature was affixed to the
data message;

(b) the secure electronic signature is the signature of
the person to whom it relates; and

(c) the secure electronic signature was affixed by
that person with the intention of signing the message.

(2) With respect to a data message authenticated by
means of an electronic signature other than a secure
electronic signature, nothing in these Rules affects exist-
ing legal or evidentiary rules regarding the burden of
proving the authenticity and integrity of a data message
or an electronic signature.

(3) The provisions of this article do not apply to the
following: [ ... ].

[(4) The presumptions in paragraph (1) may be rebut-
ted by:

(a) evidence indicating that a security procedure
used to verify an electronic signature is not to be gen-
erally recognized as trustworthy, due to advances in
technology, the way in which the security procedure
was implemented, or other reasons;

(b) evidence indicating that the security procedure
agreed to between the parties under article 1(c)(iii) was
not implemented in a trustworthy manner; or

(c) evidence relating to facts of which the relying
party was aware which would suggest that reliance on
the security procedure was not reasonable. The com-
mercial reasonableness of a security procedure agreed
upon by the parties under article 1(c)(iii) is to be deter-
mined in light of the purposes of the procedure and the
commercial circumstances at the time the parties agreed
to adopt the procedure, including the nature of the trans-
action, sophistication of the parties, volume of similar
transactions engaged in by either or both of the parties,
availability of alternatives offered to but rejected by the
party, cost of alternative procedures, and procedures in
general use for similar types of transactions.]

References

A/CN.9/437, paras. 43, 48 and 92

Remarks

28. Draft article 2 focuses on the legal effects flowing
from recognition of the “secure electronic signature” sta-
tus. At its previous session, the Working Group discussed
the possibility that certain issues of electronic signatures
(e.g. liability of certification authorities, and attribution of
digitally signed messages) might be dealt with by way of
presumptions (see A/CN.9/437, paras. 58, 70 and 120-
121).

29. The concept of a secure electronic signature, and the
rebuttable presumptions that flow from that status may
be regarded as critical to enabling a viable system of
electronic commerce. With paper-based transactions, a
number of indicators can be used by a relying party to
determine whether the document is authentic and the sig-
nature genuine. These include the use of paper (sometimes
with water-marks, coloured backgrounds, or other indica-
tors of reliability) to which the message is affixed, the use
of letterhead, handwritten signatures, or delivery in sealed
envelopes via a trusted third party (such as postal serv-
ices). With electronic communications, however, none of
these factors of reliability are present. All that can be com-
municated is a set of electronic impulses that are in all
respects identical, and can easily be copied or modified.
Thus, in many cases it is important for the addressee and
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for any other party relying on an electronic communica-
tion to know, at the time of receipt or reliance, whether the
message is authentic, whether the integrity of its contents
has been preserved, and whether it will be able to establish
both of those facts in the event of a subsequent dispute
(e.g. to establish in court the non-repudiation of a data
message). To that end, the existence of rebuttable pre-
sumptions with respect to secure signatures may provide
such assurances to relying parties thereby enabling them to
engage in commercial activities with confidence that their
transactions will be easier to enforce if that should become
necessary.

30. The effect of the presumptions in draft article 2
should be distinguished from the effect of attribution
under draft article 3. The presumptions in draft article 2
are designed to ease the burden of proving the source of an
electronic message when the recipient has verified the
apparent source of the message by use of a secure elec-
tronic signature. The person to whom the signature relates
is thus required to prove that, notwithstanding the address-
ee’s verification of the secure electronic signature and re-
liance on the security procedure, the signature was not that
of that person. As a justification for establishing such a
presumption, it may be noted that the evidence necessary
to prove who actually sent the message is normally in the
possession of the person to whom the signature relates. For
example, in the case of a digital signature, the person to
whom the signature relates is ordinarily in a better position
than any other relying party to prove that the private key
was stolen, copied, compromised, or used without author-
ity by a third person. In a typical situation, the recipient of
the message will have no evidence other than the security
procedure used with which to prove that the person to
whom the signature relates did, in fact, send the message.
However, under draft article 3, even if the party to whom
the signature relates can establish that it did not send the
message in question, it may nevertheless be liable for
losses caused to the recipient who reasonably relied if the
requirements of draft article 3 are met.

31. Consistent with the approach taken in article 7 of the
Model Law, paragraph (1) does not create a presumption
that the data message bearing a secure electronic signature
constitutes a legally binding obligation. Paragraph (1)
merely presumes that the secure electronic signature was
affixed by the purported signer with the intention of sign-
ing the message. If there is evidence that the person whose
signature was affixed was the victim of mistake, misrepre-
sentation, duress, or other invalidating cause, the message
may be denied legal effect, but the burden of raising these
issues rests with the person denying the legal effect of the
data message.

32. Paragraph (2) makes it clear that, in the absence of a
secure electronic signature, nothing in the Uniform Rules
changes the ordinary rules of evidence about the burden of
proving the source of a message. Paragraph (3) is mod-
elled on similar provisions in the Model Law. It is in-
tended to facilitate the exclusion of certain situations from
the benefit of draft article 2 in cases where a legitimate
interest would require such an exclusion by the enacting
State. For example, enacting States may decide that the
presumptions established in draft article 2 do not apply in

the area of criminal law. Paragraph (4) lists a number of
ways in which the presumption established in paragraph
(1) may be rebutted. The Working Group may wish to
discuss whether such an illustrative provision is needed in
the text of the Uniform Rules or whether it should be
considered in the context of a guide or commentary.

Article 3. Attribution

(1) Variant A: Subject to [article 13 of the
UNCITRAL Model Law on Electronic
Commerce], the originator of a data
message on which the originator’s
secure electronic signature is affixed is
[bound by the content] [deemed to be
the signer] of the message in the same
manner as if the message had existed
in a [manually] signed form in accord-
ance with the law applicable to the
content of the message.

Variant B: As between the holder of a private key
and any third party who relies on a
digital signature which can be
[verified][authenticated] by using the
corresponding certified public key, the
digital signature [is presumed to be
that of the holder] [satisfies the condi-
tions set forth in [article 7(1) of the
UNCITRAL Model Law on Electronic
Commerce]].

(2) Paragraph (1) does not apply if

(a) the [originator] [holder] can establish that the
[secure electronic signature] [private key] was used
without authorization and that the [originator] [holder]
could not have avoided such use by exercising reason-
able care; or

(b) the relying party knew or should have known,
had it sought information from the [originator] [certifi-
cation authority] or otherwise exercised reasonable care,
that the [secure electronic] [digital] signature was not
that of the [originator] [holder of the private key].

References
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Remarks

33. At its previous session, the Working Group generally
felt that no attempt should be made to restate in the con-
text of the Uniform Rules the principles set forth in article
13 of the Model Law (see A/CN.9/437, paras. 119-120).
However, it was also felt that the relationship between the
Uniform Rules and articles 7 and 13 of the Model Law
needed to be clarified. To that effect, variant A of para-
graph (1), which reflects a principle that was found gener-
ally acceptable by the Working Group at its previous ses-
sion (see A/CN.9/437, para. 120), is worded in broad
terms to encompass both digital signatures and alternative
techniques that may be used for producing a secure digital
signature.
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34. Variant B creates a presumption that a digital signa-
ture fulfils the requirements for a “reliable method” under
article 7 of the Model Law. The Working Group may wish
to consider whether such a presumption should be ex-
tended to cover not only digital signatures but also other
instances where a secure electronic signature is used.
Should the Working Group wish to limit the scope of the
provision to digital signatures, draft article 3 would need
to be relocated accordingly.

35. The Working Group may wish to discuss whether
draft article 3 might be used to deal more precisely with
the question of when a person can be held accountable for
the content of a data message where that message was not
in fact sent by that person, and the message is communi-
cated in an open environment (i.e. without a prior agree-
ment being made directly between the originator and the
recipient of the message (or in the context of “system
rules”) as to the procedure to be applied for determining
the attribution of the data message). While article 13(3)(a)
of the Model Law deals with that issue where “a procedure
previously agreed to by the originator” is used, the Model
Law does not deal expressly with the open environment.
Given the high level of security inherent in secure elec-
tronic signatures, the Working Group may wish to con-
sider whether a general rule might be established to the
effect that the recipient of a data message who reasonably
relies on a secure electronic signature is entitled to regard
that message as being that of the originator.

36. As an example of a provision to that effect, the
Working Group may wish to consider the following word-
ing:

Except as provided by other applicable law, a secure
electronic signature is attributable to the person to
whom it appears to relate, whether or not authorized by
that person, if:

(a) the electronic signature resulted from acts of a
person that obtained the access numbers, codes, compu-
ter programs, or other information necessary to create
the signature from a source under the control of the
purported signer, creating the appearance that it came
from that person;

(b) the access occurred under circumstances result-
ing from a failure to exercise reasonable care by the
purported signer; and

(c) the recipient relied in good faith to its detriment
on the apparent source of the data message.

The effect of such wording is to allocate the risk of loss
between the two interested parties, i.e. the purported origi-
nator who did not actually sign the message in question,
and the recipient who relied on the message in good faith
pursuant to a commercially reasonable security procedure.
The risk of loss is put on the purported originator only in
the situation where the message bears the signature of the
purported originator as a result of the purported origina-
tor’s fault. Such a situation may occur where the signature
was created by a person who obtained the necessary infor-
mation from a source under the control of the purported
originator and where such access occurred under circum-
stances resulting from a failure to exercise reasonable care

by the purported originator. In such a case, if the recipient
reasonably relies on the message, the purported originator
will be bound. In all other cases, the risk of loss will fall
on the recipient notwithstanding any reasonable reliance.
The reference to “other applicable law” in the opening
words may be necessary to exclude consumer transactions
from the scope of the suggested rule.

Section II. Digital signatures

Article 4. Definition

For the purposes of these Rules,

Variant A: “digital signature” means a type of an
electronic signature consisting of a transfor-
mation of a data message using a message
digest function and an asymmetric
cryptosystem such that any person having
the initial untransformed data message and
the signer’s public key can accurately deter-
mine:

(a) whether the transformation was cre-
ated using the signer’s private key that cor-
responds to the signer’s public key; and

(b) whether the initial data message has
been altered since the transformation was
made.

Variant B: (a) “digital signature” means a numerical
value, which is affixed to a data message
and which, using a known mathematical
procedure associated with the originator’s
private cryptographic key, makes it possible
to determine that this numerical value has
only been obtained with the originator’s
private key;

(b) the mathematical procedures used for
generating digital signatures under these
Rules are based on public-key encryption.
When applied to a data message, those
mathematical procedures operate a transfor-
mation of the message such that a person
having the initial message and the origina-
tor’s public key can accurately determine:

(i) whether the transformation was oper-
ated using the private key that corre-
sponds to the originator’s public key;
and

(ii) whether the initial message was altered
after the transformation was made.

References

A/CN.9/437, paras. 30-38 (draft article A)
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Remarks

37. The differences between variants A and B are mostly
of a drafting nature. While variant B reflects the conclusions
reached by the Working Group at its previous session (see
A/CN.9/437, para. 32), variant A provides simpler wording,
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building upon the definition of “electronic signature”. In
both variants, “digital signature” is defined without refer-
ence to “certification authorities” or “certificates”.

38. No attempt has been made to provide definitions of
“private key”, “public key”, “key pair” or other concepts
relating to public-key cryptography. While suggestions for
additional definitions were made at the previous session of
the Working Group, a note of caution was struck about
introducing a large number of definitions in uniform rules
of a statutory nature, which might be contrary to the leg-
islative tradition in many countries. The Working Group
may wish to discuss the extent to which additional defini-
tions might be necessary (see A/CN.9/437, para. 29).

Article 5. Effects

(1) Where all or any portion of a data message is
signed with a digital signature, the digital signature is
regarded as a secure electronic signature with respect to
such portion of the message if:

(a) the digital signature was created during the
operational period of a [valid] certificate and is verified
by reference to the public key listed in the certificate;
and

(b) the certificate is considered as accurately bind-
ing a public key to a person’s identity because:

(i) the certificate was issued by a certification
authority licensed [accredited] by ... [the
enacting State specifies the organ or au-
thority competent to license certification
authorities and to promulgate regulations
for the operation of licensed certification
authorities]; or

(ii) the certificate was otherwise issued by a
certification authority in accordance with
standards issued by ... [the enacting State
specifies the organ or authority competent
to issue recognized standards for the op-
eration of licensed certification authori-
ties].

(2) Where all or any portion of a data message is
signed with a digital signature that does not meet the
requirements set forth in paragraph (1), the digital sig-
nature is regarded as a secure electronic signature with
respect to such portion of the message if sufficient evi-
dence indicates that the certificate accurately binds the
public key to the holder’s identity.

(3) The provisions of this article do not apply to the
following: [ ... ].

References
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39. Digital signatures, if properly implemented, should
constitute secure electronic signatures. However, a ques-
tion is to determine when the implementation of a digital
signature has been done in a manner such that it is entitled
to secure status. Not all digital signatures verifiable with
reference to a certificate are secure, especially where there

is uncertainty as to whether the identification or authenti-
cation of the holder or the public key is accurate. The
primary factors that determine whether a digital signature
is secure include: (1) whether the certification authority
has properly identified the holder; (2) whether the certifi-
cation authority has properly authenticated the holder’s
public key; (3) whether the holder’s private key has been
compromised; and (4) whether the process is trustworthy
(e.g. whether the public key algorithm and the key length
used are appropriate).

40. Paragraph (1) sets forth two basic criteria for deter-
mining when a digital signature qualifies as a secure elec-
tronic signature. The first criterion requires that the signa-
ture be created during the operational period of a valid
certificate and be verified by reference to the public key
listed in the certificate. The operational period of a certifi-
cate normally begins at the time it is issued and ends upon
the earlier of expiration, revocation or suspension.

41. The second step involves providing assurance that the
certificate itself accurately identifies a person as the holder
of the private key corresponding to the public key specified
in the certificate. The trustworthiness of the certificate may
be assessed by reference to standards, procedures, and other
requirements specified by authorities recognized in the en-
acting State. Such standards may be established through
accreditation of certification authorities by third parties, the
voluntary licensing of certification authorities, or otherwise
require compliance with rules adopted by the enacting State.

42. Alternatively, under paragraph (2), if a court or other
trier of fact determines, as a matter of evidence, that the
information stated in the certificate is in fact true, then the
trustworthiness of the certificate is obvious. At this stage,
however, the trier of fact is required to determine on a
case-by-case basis whether the certificate was issued by a
certification authority that properly identified the holder
and authenticated the holder’s public key.

43. Consistent with the “dual approach” taken by the
Working Group, draft article 5 is intended to provide as
much latitude as possible for making a determination as to
the trustworthiness of a certificate issued by a certificate
authority. This flexibility is particularly important in light
of the fact that the use of digital signatures is new and the
models for its use as well as its regulation have not yet
fully developed. Thus, it is important to facilitate the
increased use of digital signatures in electronic commerce,
while at the same time establishing the standards necessary
to make a presumptive determination as to the reliability
of a digitally signed message.

44. It is also important to note that while one of the
options set forth in draft article 5 includes a judicial deter-
mination of the accuracy of a certificate, the other option
presumes the accuracy of a certificate if it was issued by
a certification authority accredited by the enacting State or
if it otherwise meets certain standards established by the
enacting State. In such a case, a judicial finding of accu-
racy is not required in order to qualify for a secure elec-
tronic signature status. The second option may be helpful
to persons engaging in electronic commerce, who would
know in advance of acting in reliance on a communication
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whether such action can be enforced. However, the pre-
sumption of accuracy may be rebutted by showing that
a certificate issued by such an accredited certification
authority is, in fact, not accurate or reliable.

[Article 6. Signature by legal persons

A legal person may identify a data message by affixing to
that message the public cryptographic key certified for that
legal person. The legal person shall only be regarded as [the
originator][having approved the sending] of the message if
the message is also digitally signed by the natural person
authorized to act on behalf of that legal person.]

References
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A/CN.9/WG.IV/WP.71, paras. 61-63

Remarks

45. At the previous session, it was widely felt that draft
article 6 should be deleted. After discussion, however, the
Working Group decided that it should be placed between
square brackets, for further consideration at a later session
(A/CN.9/437, paras. 115 and 117). While a provision along
the lines of draft article 6 may be seen as inappropriately
interfering with other bodies of law (e.g. the law of agency,
and the provisions of company law dealing with representa-
tion of companies by natural persons), it may also be useful
at the current stage of development of the Uniform Rules, as
a reminder that the Working Group may need to discuss
more fully the extent to which the Uniform Rules should
validate the operation of “electronic agents ”for the purpose
of automatically authenticating data messages.

Section III. Other electronic signatures

46. Since no information was communicated to the Sec-
retariat as to how authentication techniques other than dig-
ital signatures might be dealt with under the Uniform
Rules, no specific provision has been prepared for inclu-
sion in this section. The Working Group may wish to dis-
cuss whether such authentication techniques should be
dealt with in more detail in the Uniform Rules. Should the
Working Group come to the conclusion that such tech-
niques should not be addressed more specifically, the
Uniform Rules would still favour the increased use of
alternatives to digital signatures, through the principle
of non-discrimination embodied in the definitions of “sig-
nature” and “secure electronic signatures”, and through the
legal status recognized to any authentication technique that
would qualify as a “secure electronic signature”.

Chapter III. Certification authorities and related
issues

Article 7. Certification authority

(1) For the purposes of these Rules, “certification
authority” means:

(a) any person or entity licensed [accredited] by ...
[the enacting State specifies the organ or authority com-

petent to license certification authorities and to promul-
gate regulations for the operation of licensed certifica-
tion authorities] to act in pursuance of these Rules; or

(b) any person who, or entity which, as an ordinary
part of its business, engages in issuing certificates in
relation to cryptographic keys used for the purposes of
digital signatures.

[(2) A certification authority may offer or facilitate
registration and time stamping of the transmission and
reception of data messages as well as other functions
regarding communications secured by means of digital
signatures.]
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47. As indicated in the context of draft article 1, the Uni-
form Rules should provide legal recognition for both the
situation where an enacting State wishes to regulate the
operation of certification authorities through a public-key
infrastructure or other licensing scheme, and the situation
where unlicensed certification authorities may operate
freely under market-driven practice standards (see paras.
17-18, above).

48. In dealing with licensed certification authorities,
paragraph (1) does not attempt to define criteria to be used
by enacting States in implementing a public-key infra-
structure or other licensing scheme for certification
authorities. A reason for not dealing with those criteria
may be the strong public policy component of such public-
key infrastructures, which may not easily lend themselves
to international harmonization by way of model legislative
provisions. Should the Working Group engage in more
detailed consideration of the criteria to be used in the
context of a licensing scheme, it may wish to consider the
following factors, to be taken into account when assessing
the trustworthiness of a certification authority: (a) inde-
pendence (i.e. absence of financial or other interest in
underlying transactions); (b) financial resources and finan-
cial ability to bear the risk of being held liable for loss;
(c) competence of the personnel at the managerial level,
expertise in public-key technology and familiarity with
proper security procedures; (d) longevity (certification
authorities may be required to produce evidence of certi-
fication or decryption keys many years after the underly-
ing transaction has been completed, in the context of a
lawsuit or property claim); (e) approval of hardware and
software; (f) maintenance of an audit trail, and audit by an
independent entity; (g) existence of a contingency plan
(e.g. “disaster recovery” software or key escrow); (h) per-
sonnel selection and management; (i) protection arrange-
ments for the certification authority’s own private key;
(j) internal security; (k) arrangements for termination of
operations, including notice to users; (l) warranties and
representations (given or excluded); (m) limitation of li-
ability; (n) insurance; (o) inter-operability with other cer-
tification authorities; (p) revocation procedures (in cases
where cryptographic keys might be lost or compromised);
(q) isolation of the certifying function from any other
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business that the certification authority might pursue
(see A/CN.9/WG.IV/WP.71, para. 44 and A/CN.9/437,
para. 45).

49. Paragraph (1)(b) defines “certification authority”
without any mention of governmental authorization, by
reference to its function as the issuer of certificates. Such
a provision, in combination with paragraph (2), is also
intended to reflect the fact that, while certification authori-
ties may perform other functions and offer services in
addition to issuing certificates, such functions and services
are outside the sphere of application of the Uniform Rules
and should not be taken into account when dealing with
the legal effects of electronic signatures. The Working
Group may wish to discuss whether a provision along the
lines of paragraph (2), which is mainly descriptive in
nature should form part of the Uniform Rules or whether
it should rather be expressed in a guide or commentary.

Article 8. Certificate

For the purposes of these Rules, “certificate” means a
data message [or other record] which, at least:

(a) identifies the certification authority issuing it;

(b) names or identifies its holder or a device or
electronic agent under the control of the holder;

(c) contains a public key which corresponds to a
private key under the control of the holder;

(d) specifies its operational period [and existing
restrictions, if any, on the scope of use of the public
key]; and

(e) is [digitally] signed by the certification author-
ity issuing it.

References
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50. While a certificate may be used for performing a
variety of functions and conveying additional information
outside the scope of the Uniform Rules, the only function
of a certificate addressed by the Uniform Rules is that of
linking a public key to a given holder. Such a linkage may
be done directly, by naming the holder of the public key
in the certificate. It can also be done indirectly by describ-
ing certain attributes about the holder (e.g. a purchasing
agent with authority to contract for purchases up to a given
amount), or by describing a machine, device, or software
agent under the control of the holder. Thus, for example,
a certificate may be issued to an employee of a corporation
specifying only the limits of such employee’s purchasing
authorization. It might then be used in purchase transac-
tions with trading partners where the identity of the indi-
vidual employee is not important, but rather the main
issues are whether that employee has authority to act on
behalf of an identified person (i.e. the employer), and the
limit of the employee’s purchasing authority. In all cases,
however, there is a person, known as the “holder” who
controls the private key that corresponds to the public key
identified in the certificate and who is the person to whom

digitally signed messages verified by reference to the cer-
tificate are to be attributed. If no such person is identified,
then the certificate cannot be used to verify that a digital
signature is that of a specified person.

51. Draft article 8 is intended to reflect the elements
regarded by the Working Group as the basic components
of a certificate, namely, that a certificate should: be a data
message; identify the certification authority; contain the
public key of the holder; identify the holder; and be dig-
itally signed by the certification authority (see A/CN.9/
437, para. 101). As to whether a certificate should neces-
sarily be in the form of a data message, the Working
Group may wish to discuss whether the Uniform Rules
should also cover paper-based certificates.

52. At the previous session, the Working Group decided
that it might need to consider whether establishing a man-
datory rule regarding the minimum information to be pro-
vided in a certificate might run counter to applicable law
on data protection. It is submitted that, in view of the
nature of the elements listed in draft article 8, such poten-
tial conflict is avoided.

53. The definition of “certificate” does not distinguish
between different levels of security that may be provided
commercially under the heading of a “certificate”. How-
ever, in preparing the Uniform Rules, the Working Group
may bear in mind that certification authorities typically
offer various classes of certificates. At the previous session
of the Working Group, various suggestions were made for
reflecting in the Uniform Rules the various levels of secu-
rity that might result from the use of such certificates (see
A/CN.9/437, paras. 20, 56, 138 and 145). As an example
of such variety, the three classes of “certificates” listed
below are reported as being available on the market.

54. Class I certificates confirm that a user’s name and
electronic-mail address form an unambiguous subject
name within the register, or “repository” maintained by the
certification authority. They are typically used primarily
for browsing on the Internet and for personal electronic
mail, with the purpose of modestly enhancing the security
of these environments. Class I certificates are not intended
to authenticate the identity of the holder. Rather, they rep-
resent a simple check of the non-ambiguity of the subject
name within the repository, and a limited verification of
the electronic mail address. The holder’s name contained
in a class I certificate is considered as non-verified infor-
mation. These certificates provide a very low level of
security. They are not intended for commercial use where
proof of identity is required and should not be relied upon
for such uses.

55. Class II certificates confirm that the information pro-
vided by the holder when applying for the certificate does
not conflict with the information accessible in widely recog-
nized consumer databases. Class II certificates are typically
used for: (a) inter-organizational electronic mail; (b) low-
value, low-risk transactions; (c) personal electronic mail;
(d) password replacement; (e) software validation; and (f)
on-line subscription services. Class II certificates provide a
certain level of assurance as to the holder’s identity, based
on an automated, on-line process.
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56. Class III certificates provide important assurances as
to the identity of the holder, for example by requiring
personal (physical) appearance of the holder before an
agent of the certification authority, or verification of its
identity through appropriate identity documents. The pri-
vate key corresponding to the public key contained in a
class III certificate must be generated and stored in a trust-
worthy manner according to the requirements set forth by
the certification authority. Class III certificates are used in
practice for certain electronic commerce applications such
as electronic banking, electronic data interchange (EDI),
and membership-based on-line services. Class III certifi-
cate processes utilize various procedures to obtain proba-
tive evidence of the identity of individual subscribers.
These validation procedures provide stronger assurances
of an applicant’s identity than class II certificates.

57. In the preceding examples, it is clear that only class
III certificates would fall within the current scope of the
Uniform Rules. The Working Group may wish to discuss
whether the scope of the Uniform Rules should be
expanded to cover also lower classes of certificates, in
which case a decision would need to be made as to the
various legal effects that would be attached to the various
classes of certificates, in particular with respect to the level
of liability that would be imposed on certification authori-
ties with respect to the issuance of low-class certificates.
Alternatively, the definition of “certificate” in the Uniform
Rules might need to be amended to make it clear that
lower-level certificates would not be covered by the Uni-
form Rules.

Article 9. Certification practice statement

For the purposes of these Rules, “certification prac-
tice statement” means a statement published by a certi-
fication authority that specifies the practices that the
certification authority employs in issuing and otherwise
handling certificates.
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A/CN.9/437, paras. 60-62, 70, 110-111 and 149 (draft
article J)
A/CN.9/WG.IV/WP.71, para. 89

Remarks

58. The degree to which any party relying on a certificate
can trust the link between a person and a public key, as
evidenced by a certificate, depends on several factors.
Those factors include the practices and procedures followed
by the certification authority in authenticating the holder of
the key pair, and the certification authority’s operating
policy, procedures, and security controls. Certification prac-
tice statements are often presented by existing certification
authorities as one of the main elements through which they
promote reliance in the trustworthiness of the certificates
they issue and, more generally, as the standard of quality
and liability that should govern the relationship between
certification authorities and their clients.

59. A certification practice statement is a statement
by the certification authority of the policies it follows or
the details of the practices, procedures, and systems that it

employs in its operations and in support of the issuance,
management, and revocation of a certificate. Topics cov-
ered in a certification practice statement might include:
(a) procedures used to authenticate the identity of the
applicant for a certificate (prior to issuing the certificate);
(b) the physical, procedural, and personnel controls used
by the certification authority to perform securely the func-
tions of key generation, certificate issuance, certificate
revocation, audit, and archiving; (c) the security measures
taken by the certification authority to protect its crypto-
graphic keys; and (d) any related information. These issues
are of importance both to the holder who is obtaining the
certificate and to the relying parties who will use the cer-
tificate issued by the certification authority as the basis for
entering into transactions with the holder.

60. The certification practice statement can take various
forms, such as a contract involving all interested parties, or
public notice to all interested parties. The main element,
however, is notice to relying parties. The certification
practice statement should constitute notice from the certi-
fication authority to all relying parties (including holders)
of the practices employed by the certification authority in
issuing, managing and revoking certificates.

Article 10. Representations upon issuance of certificate

Variant A

(1) By issuing a certificate, a certification authority
represents to any person who reasonably relies on the
certificate, or on a digital signature verifiable by the
public key listed in the certificate, that:

(a) the certification authority has complied with all
applicable requirements of these Rules in issuing the
certificate and, if the certification authority has pub-
lished the certificate or otherwise made it available to
such a relying person, that the holder listed in the cer-
tificate [and rightfully holding the corresponding private
key] has accepted it;

(b) the holder identified in the certificate [right-
fully] holds the private key corresponding to the public
key listed in the certificate;

(c) the holder’s public key and private key consti-
tute a functioning key pair;

(d) all information in the certificate is accurate as of
the date it was issued, unless the certification authority
has stated in the certificate [or incorporated by reference
in the certificate a statement] that the accuracy of speci-
fied information is not confirmed; and

(e) to the certification authority’s knowledge, there
are no known, material facts omitted from the certificate
which would, if known, adversely affect the reliability
of the foregoing representations.

(2) Subject to paragraph (1), the certification authority
which issues a certificate represents to any person who
reasonably relies on the certificate, or on a digital signa-
ture verifiable by the public key listed in the certificate,
that the certification authority has issued the certificate
in accordance with any applicable certification practice
statement [incorporated by reference in the certificate,
or] of which the relying person has notice.
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Variant B

(1) By issuing a certificate, a certification authority
represents to the holder, and to any person who relies on
information contained in the certificate[, in good faith
and] during its operational period, that:

(a) the certification authority has [processed] [ap-
proved] [issued], and will manage and revoke if neces-
sary, the certificate in accordance with:

(i) these Rules;

(ii) any other applicable law governing the
issuance of the certificate; and

(iii) any applicable certification practice state-
ment stated or incorporated by reference
in the certificate, or of which such person
has notice, if any;

(b) the certification authority has verified the iden-
tity of the holder to the extent stated in the certificate or
any applicable certification practice statement, or in the
absence of such a certification practice statement, the
certification authority has verified the identity of the
holder in a [reliable] [trustworthy] manner;

(c) the certification authority has verified that
the person requesting the certificate holds the private
key corresponding to the public key listed in the certi-
ficate;

(d) except as set forth in the certificate or any appli-
cable certification practice statement, to the certification
authority’s knowledge, all other information in the cer-
tificate is accurate as of the date the certificate was
issued;

(e) if the certification authority has published the
certi-ficate, the holder identified in the certificate has
accepted it.

[(2) If a certification authority issued the certificate
subject to the laws of another jurisdiction, the certifica-
tion authority also makes all warranties and representa-
tions, if any, otherwise applicable under the law govern-
ing its issuance.]

References:

A/CN.9/437, paras. 51-73 (draft article H)
A/CN.9/WG.IV/WP.71, paras. 70-72

Remarks

61. Draft article 10 is intended to reflect the decision
made by the Working Group that, in principle, the draft
Uniform Rules should contain provisions regarding the
liability incurred by certification authorities in the context
of their participation in digital signature schemes (A/CN.9/
437, para. 55). The minimum standard of liability set forth
in draft article 10 is intended to apply only to the issuance
of certificates for the purposes of digital signatures, as
defined in draft article 4. The draft Uniform Rules do not
attempt to deal with other activities or services that might
be performed by certification authorities. Such activities
and services may be subject to contractual arrangement
between certification authorities and their customers, and
to any other applicable law (A/CN.9/437, para. 71).

62. At its thirty-first session, the Working Group gener-
ally agreed that wording along the lines of paragraph (1)
of variant A was, for the most part, acceptable in substance
as the basis for future discussions. Although it does not
expressly establish a rule on liability, paragraph (1) sets a
minimum standard from which the parties should not be
allowed to derogate by private agreement. In particular, no
clause limiting the liability of a certification authority
should be considered within the scope of any protection or
benefit provided by the Uniform Rules if it conflicts with
the above-mentioned requirements. Where the liability of
a certification authority is alleged, the certification author-
ity is presumed to be liable for the consequences of issuing
a certificate, unless it can prove that it meets the require-
ments listed in paragraph (1). However, should a certifica-
tion authority wish to undertake obligations stricter than
the representations listed in paragraph (1), it should be
allowed to do so, by way of clauses included in a certifi-
cation practice statement or otherwise (A/CN.9/437, para.
70). Paragraph (2) is intended to address situations where
certification practice statements would contain such
stricter standards.

63. Variant B, while inspired by variant A, places
stronger emphasis on self-regulation by certification
authorities. In particular in subparagraph (b), the certifica-
tion authority does not warrant that the holder rightfully
holds the private key. Instead, the certification authority
warrants that, for the purpose of establishing the link be-
tween the holder and the private key, it followed at least
the procedures set forth in its certification practice state-
ment or used “reliable” or “trustworthy” methods for iden-
tifying the holder. Paragraph (2) of variant B makes it
clear that paragraph (1)(a)(ii) also applies where the cer-
tificate is issued under the laws of another jurisdiction.
The Working Group may wish to decide whether such
clarification should be expressed in the Uniform Rules or
in a guide or commentary.

Article 11. Contractual liability

(1) As between a certification authority issuing a cer-
tificate and the holder of that certificate [or any other
party having a contractual relationship with the certifi-
cation authority], the rights and obligations of the par-
ties are determined by their agreement.

(2) Subject to article 10, a certification authority may,
by agreement, exempt itself from liability for any loss due
to defects in the information listed in the certificate, tech-
nical breakdowns or similar circumstances. However, the
clause which limits or excludes the liability of the certi-
fication authority may not be invoked if exclusion or limi-
tation of contractual liability would be grossly unfair,
having regard to the purpose of the contract.

(3) The certification authority is not entitled to limit
its liability if it is proved that the loss resulted from the
act or omission of the certification authority done with
intent to cause damage or recklessly and with knowl-
edge that damage would probably result.

References

A/CN.9/437, paras. 51-73 (draft article H)
A/CN.9/WG.IV/WP.71, paras. 70-72
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Remarks

64. Paragraph (1) restates the principle of party auto-
nomy in connection with the liability regime applicable to
the certification authority. Paragraph (2) deals with the
issue of exemption clauses, which are generally declared
admissible, with two exceptions. The first exception comes
from a reference to draft article 10, which is intended to
set a minimum standard from which certification authori-
ties should not be allowed to derogate (see para. 58,
above). The second exception is inspired by the
UNIDROIT Principles on International Commercial Con-
tracts (article 7.1.6), as an attempt to provide a uniform
standard for assessing the general acceptability of exemp-
tion clauses. It may be noted that the reference to the limi-
tation or exemption of liability being “grossly unfair” sug-
gests a flexible approach to exemption clauses. That
approach may lead to broader recognition of limitation and
exemption clauses than would otherwise be the case if the
Uniform Rules were to refer merely to the law applicable
outside the Uniform Rules.

65. Paragraph (3) deals with the situation where loss or
other damage would result from intentional misconduct by
the certification authority or its agents. The substance of
the suggested rule is inspired by similar wording used in
many international transport conventions, and recently
used in article 18 of the UNCITRAL Model Law on Inter-
national Credit Transfers (1992).b

Article 12. Liability of the certification authority to
parties relying on certificates

(1) In the absence of a contrary agreement, a certifica-
tion authority which issues a certificate is liable to any
person who reasonably relies on the certificate for:

(a) [breach of warranty under article 10] [negli-
gence in misrepresenting the correctness of the informa-
tion stated in the certificate];

(b) registering revocation of a certificate promptly
upon receipt of notice of revocation of a certificate; and

(c) [the consequences of not] [negligence in] fol-
lowing:

(i) any procedure set forth in the certification
practice statement published by the certifi-
cation authority; or

(ii) any procedure set forth in applicable law.

(2) Notwithstanding paragraph (1), a certification
authority is not liable if it can demonstrate that the cer-
tification authority or its agents have taken all necessary
measures to avoid errors in the certificate or that it was
impossible for the certification authority or its agents to
take such measures.

(3) Notwithstanding paragraph (1), a certification
authority may, in the certificate [or otherwise], limit the
purpose for which the certificate may be used. The cer-
tification authority shall not be held liable for damages
arising from use of the certificate for any other purpose.

(4) Notwithstanding paragraph (1), a certification
authority may, in the certificate [or otherwise], limit the

value of transactions for which the certificate is valid.
The certification authority shall not be held liable for
damages in excess of that value limit.

References:

A/CN.9/437, paras. 51-73 (draft article H)
A/CN.9/WG.IV/WP.71, paras. 70-72

Remarks

66. Draft article 12 is intended to reflect the view
expressed at the previous session that the Uniform Rules
should contain a rule establishing a rebuttable presumption
of liability. Under such a rule, for example, in the event of
erroneous identification of a person or erroneous attribu-
tion of a public key to a person, the certification authority
would be held liable for the loss sustained by any injured
party, unless the certification authority could demonstrate
that it had done its best efforts to avoid the error. Such a
liability scheme is intended to provide additional protec-
tion to any person using the service of a certification
authority, without however imposing strict liability on the
certification authority (see A/CN.9/437, para. 58).

67. In the context of the discussion regarding draft arti-
cles 10-12, the Working Group may wish to consider the
question whether the liability of certification authorities
should be subject to limits and how such limits could be
established (see A/CN.9/437, paras. 63-67). At its previous
session, various suggestions were discussed by the Work-
ing Group with regard to the possible methods for limiting
the amount of the liability incurred by certification au-
thorities. One possible approach would be to determine a
fixed amount. Other suggested approaches would rely on
a limitation of the liability by reference to a multiplier of
the fee paid by the subscriber, a percentage of the transac-
tion value or a percentage of the actual loss sustained by
the injured party. It was pointed out, however, that the
damage that might result from the acts of a certification
authority was not easily quantifiable, so as to serve as an
objective criterion for arriving at a fixed amount of liabil-
ity. Also, the service rendered by a certification authority,
and the fees it charged, often bore no relationship to the
value of the transactions to which they related or to the
damage that might be sustained by the parties (A/CN.9/
437, para. 66). As to the suggested comparison between
the situation of a certification authority and that of a car-
rier under international conventions applicable to the
transport of goods and the transport of passengers (A/
CN.9/437, para. 67), a preliminary review of those texts
suggests that limits of liability are generally established by
reference to a fixed amount (e.g. in the case of the trans-
port of passengers), possibly in combination with a refer-
ence to the value of the goods being transported. That
issue may need to be considered by the Working Group at
a future session on the basis of further study by the Sec-
retariat.

Article 13. Revocation of a certificate

(1) During the operational period of a certificate, the
certification authority that issued the certificate must
revoke the certificate in accordance with the policies and
procedures governing revocation specified in the applica-

bOfficial Records of the General Assembly, Forty-seventh Session,
Supplement No. 17 (A/47/17), annex I.
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ble certification practice statement or, in the absence of
such policies and procedures, promptly upon:

(a) receiving a request for revocation by the holder
identified in the certificate, and confirmation that the
person requesting revocation is the [rightful] holder, or
is an agent of the holder with authority to request the
revocation;

(b) receiving reliable evidence of the holder’s death
if the holder is a natural person; or

(c) receiving reliable evidence that the holder has
been dissolved or has ceased to exist, if the holder is a
corporate entity.

(2) The holder of a certified key pair is under an ob-
ligation to revoke the corresponding certificate where
the holder learns that the private key has been lost, com-
promised or is in danger of being misused in other re-
spects. If the holder fails to revoke the certificate in
such a situation, the holder is liable for any loss sus-
tained by third parties having relied on the content of
messages as a result of the holder’s failure to undertake
such revocation.

(3) Regardless of whether the holder listed in the cer-
tificate consents to the revocation, the certification
authority that issued a certificate must revoke the certifi-
cate promptly upon acquiring knowledge that:

(a) a material fact represented in the certificate is
false;

(b) the certification authority’s private key or infor-
mation system was compromised in a manner affecting
the reliability of the certificate; or

(c) the holder’s private key or information system
was compromised.

(3) Upon effecting the revocation of a certificate
under paragraph (3), the certification authority must
notify the holder and relying parties in accordance with
the policies and procedures governing notice of revo-
cation specified in the applicable certification practice
statement, or in the absence of such policies and proce-
dures, promptly notify the holder and promptly publish
notice of the revocation if the certificate was published,
and otherwise disclose the fact of revocation upon
inquiry by a relying party.

(4) [As between the holder and the certification au-
thority,] the revocation is effective from the time when
it is [received] [registered] by the certification authority.

[(5) As between the certification authority and any
other relying party, the revocation is effective from the
time it is [registered] [published] by the certification
authority.]

References

A/CN.9/437, paras.125-139 (draft article F)
A/CN.9/WG.IV/WP.71, paras. 66-67

Remarks

68. Draft article 13 is intended to reflect the various
views expressed at the previous session of the Working
Group by setting forth a default standard governing revo-
cation of certificates. At all times, however, a certification

authority can avoid the default standard by establishing
procedures governing revocation in its certification prac-
tice statement, and following those procedures. As regards
the time of effectiveness of a revocation, the Working
Group may wish to decide whether a distinction should be
drawn between the situation of the holder and that of any
other relying party (see A/CN.9/437, para. 130).

Article 14. Suspension of a certificate

During the operational period of a certificate, the cer-
tification authority that issued the certificate must sus-
pend the certificate in accordance with the policies and
procedures governing suspension specified in the appli-
cable certification practice statement or, in the absence
of such policies and procedures, promptly upon receiv-
ing a request to that effect by a person whom the certi-
fication authority reasonably believes to be the holder
listed in the certificate or a person authorized to act on
behalf of that holder.

References

A/CN.9/437, paras. 133-135 (draft article F)

Remarks

69. At its previous session, the Working Group decided
that the Uniform Rules should contain a provision on sus-
pension of certificates (see A/CN.9/437, paras. 133-134).
As regards the time of effectiveness of a suspension, the
Working Group may wish to decide whether provisions
should be added along the lines of paragraphs (4) and (5)
of draft article 13.

Article 15. Register of certificates

(1) Certification authorities shall keep a publicly
accessible electronic register of certificates issued, indi-
cating the time when any individual certificate expires
or when it was suspended or revoked.

(2) The register shall be maintained by the certifi-
cation authority

Variant A: for at least [30] [10] [5] years

Variant B: for ... [the enacting State specifies the
period during which the relevant information should be
maintained in the register]

after the date of revocation or expiry of the operational
period of any certificate issued by that certification
authority.

Variant C: in accordance with the policies and pro-
cedures specified by the certification authority in the
applicable certification practice statement.

References

A/CN.9/437, paras. 140-148 (draft article G)
A/CN.9/WG.IV/WP.71, paras. 68-69

Remarks

70. At the previous session, no objection of principle was
raised to including in the Uniform Rules a provision on
registration of certificates (see A/CN.9/437, para. 142).
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The proper maintenance of a widely accessible register
(sometimes referred to as a “repository”) featuring, in
particular, a certificate revocation list (CRL) may be
regarded as an important element in establishing the trust-
worthiness of digital signatures. When dealing with the
ways in which such registers and CRLs should be main-
tained by certification authorities, the Working Group may
wish to consider whether relying parties should be under
an obligation to verify the status of the certificate by con-
sulting the relevant register or CRL before they could rely
on the validity of the certificate.

71. More generally, the Working Group may wish to
discuss whether the Uniform Rules, in establishing mini-
mum standards for the operation of certification authori-
ties, should also deal with the rights and obligations of
parties relying on certificates.

Article 16. Relations between parties relying on
certificates and certification authorities

[(1) A certification authority is only allowed to request
such information as is necessary to identify the user.

(2) Upon request, the certification authority shall
deliver information about the following:

(a) the conditions under which the certificate may
be used;

(b) the conditions associated with the use of digital
signatures;

(c) the costs of using the services of the certifi-
cation authority;

(d) the policy or practices of the certification
authority with respect to the use, storage and communi-
cation of personal information;

(e) the technical requirements of the certification
authority with respect to the communication equipment
to be used by parties relying on certificates;

(f) the conditions under which warnings are given
to parties relying on certificates by the certification
authority in case of irregularities or faults in the func-
tioning of the communication equipment;

(g) any limitation of the liability of the certification
authority;

(h) any restrictions imposed by the certification
authority on the use of the certificate;

(i) the conditions under which the holder is entitled
to place restrictions on the use of the certificate.

(3) The information listed in paragraph (1) shall
be delivered to the user before a final agreement of
certification is concluded. That information may be de-
livered by the certification authority by way of a certi-
fication practice statement.

(4) Subject to a [one-month] notice, the user may ter-
minate the agreement for connection to the certification
authority. Such notice of termination takes effect when
received by the certification authority.

(5) Subject to a [three-month] notice, the certification
authority may terminate the agreement for connection to
the certification authority. Such notice of termination
takes effect when received.]

References

A/CN.9/437, paras. 149-150 (draft article J)
A/CN.9/WG.IV/WP.71, para. 76

Remarks

72. At its previous session, the Working Group noted that
the various elements listed in draft article 16 should be
placed in square brackets, to be considered by the Work-
ing Group at a later stage (see A/CN.9/437, para. 150).

Chapter IV. Recognition of foreign
electronic signatures

Article 17. Foreign certification authorities
offering services under these Rules

Variant A: (1) Foreign [persons] [entities] may be-
come locally established as certification
authorities or may provide certification
services from another country without a
local establishment if they meet the same
objective standards and follow the same
procedures as domestic entities and persons
that may become certification authorities.

(2) Variant X: The rule stated in para-
graph (1) does not apply to the following:
[...].

Variant Y: Exceptions to the rule
stated in paragraph (1) may be made to the
extent required by national security.

Variant B: The ... [the enacting State specifies the
organ or authority competent to establish
rules in connection with the approval
of foreign certificates] is authorized to
approve foreign certificates and to lay
down specific rules for such approval.

References

A/CN.9/437, paras. 74-89 (draft article I)
A/CN.9/WG.IV/WP.71, paras. 73-75

Remarks

73. By allowing foreign entities to become established as
certification authorities, draft article 17 merely states the
principle that foreign entities should not be discriminated
against, provided that they meet the standards set forth for
domestic certification authorities. While that principle may
be generally accepted, it may be of particular relevance to
express it with respect to certification authorities, since
certification authorities might be expected to operate with-
out necessarily having a physical establishment or other
place of business in the country in which they operate.

Article 18. Endorsement of foreign certificates
by domestic certification authorities

Certificates issued by foreign certification authorities
may be used for digital signatures on the same terms as
certificates subject to these Rules if they are recognized by
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a certification authority operating under ... [the law of the
enacting State], and that certification authority guarantees,
to the same extent as its own certificates, the correctness
of the details of the certificate as well as the certificate
being valid and in force.

References

A/CN.9/437, paras. 74-89 (draft article I)
A/CN.9/WG.IV/WP.71, paras. 73-75

Remarks

74. Draft article 18 enables a domestic certification
 authority to guarantee, to the same extent as its own
certificates, the correctness of the details of the foreign
certificate, and to guarantee that the foreign certificate is
valid and in force. It refers to the matters referred to as
“cross-certification” at the previous session of the Work-
ing Group. Draft article 18 essentially contains a provision
on the allocation of liability to the domestic certification
authority in the event that the foreign certificate is found
to be defective (see A/CN.9/437, paras. 77-78).

Article 19. Recognition of foreign certificates

(1) Certificates issued by a foreign certification au-
thority are recognized as legally equivalent to certifi-
cates issued by certification authorities operating under
... [the law of the enacting State] if the practices of the
foreign certification authority provide a level of reliabil-
ity at least equivalent to that required of certification
authorities under these Rules. [Such recognition may be
made through a published determination of the State or
through bilateral or multilateral agreement between or
among the States concerned.]

(2) Signatures and records complying with the laws of
another State relating to digital or other electronic sig-
natures are recognized as legally equivalent to signa-
tures and records complying with these Rules if the laws

of the other State require a level of reliability at least
equivalent to that required for such records and signa-
tures under ... [the Law of the enacting State]. [Such
recognition may be made by a published determination
of the State or through bilateral or multilateral agree-
ment with other States.]

(3) Digital signatures that are verified by reference to
a certificate issued by a foreign certification authority
shall be given effect [by courts and other finders of fact]
if the certificate is as reliable as is appropriate for the
purpose for which the certificate was issued, in light of
all the circumstances.

(4) Notwithstanding the preceding paragraph, Gov-
ernment agencies may specify [by publication] that a
particular certification authority, class of certification
authorities or class of certificates must be used in con-
nection with messages or signatures submitted to those
agencies.

References

A/CN.9/437, paras. 74-89 (draft article I)
A/CN.9/WG.IV/WP.71, paras. 73-75

Remarks

75. Draft article 19 refers to the matters referred to as
“cross-border recognition” at the previous session of the
Working Group (see A/CN.9/437, paras. 77-78). Para-
graphs (1) and (2) deal with the ways in which the reliabil-
ity of foreign certificates and signatures may be estab-
lished in advance of any transaction being made (and any
dispute having arisen as to the level of reliability of a
signature). Paragraph (3) establishes the standard against
which foreign signatures and certificates may be assessed
in the absence of any prior determination of their reliabil-
ity. Paragraph (4) preserves the right of Government agen-
cies to determine the procedures to be used in communi-
cating with them electronically.

C. Working paper submitted to the Working Group
on Electronic Commerce at its thirty-second session:

incorporation by reference: proposal by the United Kingdom
of Great Britain and Northern Ireland:

note by the Secretariat

(A/CN.9/WG.IV/WP.74) [Original: English]

1. At its thirtieth session (1997), the Commission had
before it the report of the Working Group on the work of
its thirty-first session (A/CN.9/437). With respect to the
issue of incorporation by reference, the Working Group
concluded that no further study by the Secretariat was
needed, since the fundamental issues were well known and
it was clear that many aspects of battle-of-forms and adhe-
sion contracts would need to be left to applicable national
laws for reasons involving, for example, consumer protec-
tion and other public-policy considerations. The Working
Group was of the opinion that the issue should be dealt
with as the first substantive item on its agenda, at the

1Official Records of the General Assembly, Fifty-second Session, Sup-
plement No. 17 (A/52/17), paras. 249-251.

beginning of its thirty-second session (see A/CN.9/437,
para. 155). The Commission endorsed the conclusions
reached by the Working Group.1

2. Following the thirty-first session of the Working
Group, the Secretariat received from the delegation of the
United Kingdom of Great Britain and Northern Ireland
a proposal for a provision dealing with the topic of incor-
poration by reference, with explanatory notes. The draft
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article proposed by the United Kingdom together with the
explanatory notes are reproduced in the annex to this note
as they were received by the Secretariat.

ANNEX

Note by the United Kingdom of Great Britain
and Northern Ireland

1. Incorporation by reference is acceptable in most States, usu-
ally with some rules of law providing safeguards. In conventional
paper communications it is relatively normal and possible to set
out in full all or most of the information in the relevant docu-
ments. However, in electronic communications, practitioners do
not overload their “data messages” with quantities of free-text
when they can take advantage of extrinsic sources of informa-
tion, databases, code lists, glossaries, etc. by making use of ab-
breviations, codes and other references to such information. In
fact, practical electronic commerce depends on this to a great
extent. The ability to incorporate by reference effectively is
therefore particularly important in electronic commerce.

2. The purpose should not be to change existing rules of law on
incorporation by reference nor to make new rules for it when
using electronic rather than other forms of communication. The
provision is intended merely to confirm, for the sake of clarity,
that incorporation by reference by electronic means is equally
effective as by any conventional, non-electronic means.

3. Throughout this Note reference has been made to “information”
being incorporated. Some commentaries assume that it
is only the terms of a contract which will be incorporated by ref-
erence. In many instances, of course, this will be the case. How-
ever, sometimes other information may be involved, which is not
necessarily part of a contract. Consequently this note uses “infor-
mation” in preference to “terms”, “conditions”, “clauses”, etc.

4. Not all information which is incorporated is intended to have
legally binding effect; for example, purely factual information
may be included. A rule relating to incorporation of information
by electronic means should cover all information. Consequently
this note refers to the incorporated information having the same
effect as if it were fully expressed; it says nothing about giving
it any particular legal status.

5. Attached is a draft of a possible rule. It is drafted as if for use
as an article for the Model Law, or something similar, but it
could easily be put into a modified form for use in another con-
text, if desired.

6. (i) The draft rule starts by saying that it applies when
a data message (not other forms of communication)
uses incorporation by reference (see para. 1 of the
draft).

(ii) It states the overall principle that the incorporated
information should have the same effect as if it were
fully expressed in the data message (see para. 2).

(iii) It then sets out the general safeguards: clear and
precise identification of what is being incorpo-
rated; identification of where and how it may be
accessed; and an indication of intent to incorporate
(see para. 3).

(iv) In electronic commerce, use is sometimes made of a
reference to an extrinsic source which is itself made
up of abbreviations or other codes which refer, in
turn, to another source. This should be acceptable,

provided the same safeguards apply (see para. 4).

(v) As for the other particular safeguards it is assumed
that, any existing rules of law applying to convention-
al communications should extend to electronic com-
munications. Such rules of law would include those
relating to (see para. 5):

(a) requirements to give adequate notice of what is being
incorporated;

Adequacy is as to timeliness, clarity and emphasis.
This is particularly important where there is any ex-
isting rule of law to protect consumers or a weaker
contracting party.

(b) accessibility to other persons;

This would include contractually affected third par-
ties and any other persons who would need to know
about the incorporated information.

(c) acceptance of terms in the context of contract formation;

In some States rules of law may require actual ap-
proval of terms by the party who is intended to be
bound. Some States, too, may require some terms to
be in writing and approved by signature; for example,
clauses about limiting liability, cancelling or suspend-
ing a contract, restricting the ability to object to ex-
ceptions and restricting the freedom to contract or
sub-contract with third parties. The requirements for
writing and signature would, of course, be met by the
UNCITRAL Model Law, articles 6 and 7. However,
a provision should be made to ensure that States’
particular rules of law on these matters are not by-
passed when incorporation of terms is done by elec-
tronically referring to an extrinsic source.

(d) possible conflicts between provisions which are expressed
in a data message and those which are incorporated into it;

The Working Group need not make a new rule about
whether incorporated information always, or in cer-
tain circumstances, prevails over other information or
vice versa. However, where existing law governs this,
it is important to make it clear that such law is not
being changed.

All these are precepts which will be more sensitive, as well as
being more likely to being ignored or neglected, when using
rapid electronic communications for incorporating information,
than when using conventional means of conveying the informa-
tion. It is therefore particularly important to draw attention to the
fact that this suggested new article does not purport to change
them. They remain valid.

Article ‘ZZZ’: Incorporation by reference

(1) This article applies when a data message contains refer-
ence to, or its meaning is only fully ascertainable by reference to,
information recorded elsewhere (‘the further information’).

(2) Subject to paragraph (5), the data message shall have the
same effect as if the further information were fully expressed in
the data message and any reference to the data message will
constitute a reference to that message including all further infor-
mation, if the conditions in paragraph (3) are satisfied.

(3) The conditions mentioned in paragraph (2) are that the
data message:

(a) identifies the further information —

(i) by a collective name or description or code; and
(ii) by specifying adequately the record, and the parts

of that record, containing the further information
and, where that record is not publicly available, the
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place where, and, in cases where the means of
access is either not obvious or is restricted in some
way, the means by which, it may be found; and

(b) expressly indicates or carries a clear implication that the
data message is intended to have the same effect as if the further
information were fully expressed in the data message.

(4) The identification mentioned in paragraph (3)(a) may be
made indirectly, by referring to information recorded else-
where, which contains the necessary identification, provided the
conditions in paragraph (3) are satisfied with respect to that ref-
erence.

(5) Nothing in this article affects —

(a) any rule of law which requires adequate notice to be
given of the content of the further information, or of the record
or place where, or the means by which such information may be
found, or which requires that place or record to be accessible to
another person; or

(b) any rule of law relating to the validity of terms for the
purpose of contract formation, including the acceptance of an
offer.

(c) any rule of law prescribing the effectiveness of the fur-
ther information being incorporated or the validity of the process
of incorporation.

D. Possible addition to the UNCITRAL Model Law on Electronic Commerce:
draft provision on incorporation by reference:

note by the Secretariat

(A/CN.9/450) [Original: English]

1. At various stages in the preparation of the Model Law
on Electronic Commerce of the United Nations Commis-
sion on International Trade Law (1996)a, hereinafter re-
ferred to as “the Model Law”, it was suggested that the
text should contain a provision to the effect of ensuring
that certain terms and conditions that might be incorpo-
rated in a data message by means of a mere reference
would be recognized as having the same degree of legal
effectiveness as if they had been fully stated in the text of
the data message. That effect was generally referred to as
“incorporation by reference” (for earlier discussion of the
issue of incorporation by reference by the Commission, by
the Working Group on Electronic Commerce, and in notes
prepared by the Secretariat, see A/52/17, paras. 248-250;
A/51/17, paras. 222-223; A/CN.9/446, paras. 14-24; A/
CN.9/437, paras. 151-155; A/CN.9/421, paras. 109 and
114; A/CN.9/407, paras. 100-105 and 117; A/CN.9/406,
paras. 90 and 178-179; A/CN.9/360, paras. 90-95;
A/CN.9/350, paras. 95-96; A/CN.9/333, paras. 66-68;
A/CN.9/WG.IV/WP.74; A/CN.9/WG.IV/WP. 71, paras
77-93; A/CN.9/WG.IV/WP.69, paras. 30, 53, 59-60 and
91; A/CN.9/WG.IV/WP.66; A/CN.9/WG.IV/WP.65; A/
CN.9/WG.IV/WP.55, paras. 109-113; and A/CN.9/
WG.IV/WP.53, paras. 77-78).

2. At its thirtieth session (1997), the Commission had
before it the report of the Working Group on the work of
its thirty-first session (A/CN.9/437). With respect to the
issue of incorporation by reference, the Working Group
concluded that no further study by the Secretariat was
needed, since the fundamental issues were well known and
it was clear that many aspects of battle-of-forms and adhe-
sion contracts would need to be left to applicable national
laws for reasons involving, for example, consumer protec-
tion and other public-policy considerations. The Working
Group was of the opinion that the issue should be dealt
with as the first substantive item on its agenda, at the be-
ginning of its thirty-second session (see A/CN.9/437, para.

155). The Commission endorsed the conclusions reached
by the Working Group.1

3. At its thirty-second session, the Working Group dis-
cussed the issue of incorporation by reference on the basis
of various texts that were proposed as possible additions to
the Model Law. That discussion is recorded in the report
on the Working Group on the work of its thirty-second
session (A/CN.9/446, paras. 14-23), together with the text
of the various proposals that were considered by the
Working Group.

4. At the close of that discussion, the Working Group
adopted the text of the draft provision reproduced in annex
I to this note, decided that it should be presented to the
Commission for review and possible insertion as a new
article 5 bis of the Model Law, and requested the Secre-
tariat to prepare an explanatory note to be added to the
Guide to Enactment of the Model Law (A/CN.9/446, para.
24). A draft text prepared pursuant to that decision for
possible insertion in the Guide to Enactment of the Model
Law is set forth in annex II to this note.

5. It may be noted that the text adopted by the Working
Group embodies a minimalist approach to the issue of
incorporation by reference. Consistent with the earlier
deliberations of the Working Group (see para. 2, above), it
does not attempt to achieve any substantial unification of
the existing rules of domestic law regarding that issue.
Instead, it restates in the context of incorporation by ref-
erence the general principle of non-discrimination embod-
ied in article 5 of the Model Law.

6. The text adopted by the Working Group is aimed at
facilitating incorporation by reference in electronic com-
merce by removing the uncertainty that might prevail in
certain jurisdictions as to whether the rules applicable to
traditional paper-based incorporation by reference also
apply in an electronic environment. Another aim of the

aOfficial Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), annex I; see also General Assembly resolution
51/162, annex, of 16 December 1996.

1Ibid., Fifty-second Session, Supplement No. 17 (A/52/17), paras.
249-251.



Part Two. Studies and reports on specific subjects 181

provision is to make it clear that consumer-protection or
other national or international law of a mandatory nature
(e.g. rules protecting weaker parties in the context of con-
tracts of adhesion) should not be interfered with.

7. As currently drafted, the text presupposes a certain
degree of familiarity of enacting States with the concept of
incorporation by reference. However, although the expres-
sion “incorporation by reference” has been used consist-
ently by the Working Group as a concise way of referring
to a complex range of legal and factual situations, it might
not convey the same meaning in all enacting States. With
a view to reducing the difficulties that may arise in the
interpretation of the text, the Commission may wish to
consider whether more descriptive language might be
used. For example, consistent with the negative formula-
tion adopted by the Working Group, language along the
following lines might be considered:

“Information shall not be denied legal effect, validity
or enforceability solely on the grounds that it is not
contained in the data message purported to give rise to
such legal effect, but is merely referred to in that data
message.”

ANNEX I

Draft provision possibly to be added to
the UNCITRAL Model Law on Electronic Commerce

(as adopted by the Working Group on Electronic Commerce at
its thirty-second session)

Article 5 bis. Incorporation by reference

Information shall not be denied legal effect, validity or en-
forceability solely on the grounds that it is incorporated by ref-
erence in a data message.

ANNEX II

Draft section possibly to be inserted in the Guide
to Enactment of the UNCITRAL Model Law

on Electronic Commerce

(prepared by the Secretariat pursuant to a decision
made by the Working Group on Electronic Commerce

at its thirty-second session)

Article 5 bis. Incorporation by reference

Article 5 bis is intended to provide guidance as to how legis-
lation aimed at facilitating the use of electronic commerce might
deal with the situation where certain terms and conditions, al-
though not stated in full but merely referred to in a data message,
might need to be recognized as having the same degree of legal
effectiveness as if they had been fully stated in the text
of that data message. Such recognition is acceptable under the
laws of many States with respect to conventional paper commu-
nications, usually with some rules of law providing safeguards,
for example, rules on consumer protection. The expression
“incorporation by reference” is often used as a concise means of

describing situations where a document refers generically to pro-
visions which are detailed elsewhere, rather than reproducing
them in full.

In an electronic environment, incorporation by reference is
often regarded as essential to widespread use of electronic data
interchange (EDI), electronic mail, digital certificates and other
forms of electronic commerce. For example, electronic commu-
nications are typically structured in such a way that large num-
bers of messages are exchanged, with each message containing
brief information, and relying much more frequently than paper
documents on reference to information accessible elsewhere. In
electronic communications, practitioners should not be placed
under the burdensome obligation to overload their data messages
with quantities of free text when they can take advantage of
extrinsic sources of information, such as databases, code lists or
glossaries, by making use of abbreviations, codes and other ref-
erences to such information.

Standards for incorporating data messages by reference into
other data messages may also be essential to the use of public
key certificates, because these certificates are generally brief
records with rigidly prescribed contents that are finite in size.
The trusted third party which issues the certificate, however, is
likely to require the inclusion of relevant contractual terms lim-
iting its liability. The scope, purpose and effect of a certificate in
commercial practice, therefore, would be ambiguous and
uncertain without external terms being incorporated by reference.
This is the case especially in the context of international commu-
nications involving diverse parties who follow varied trade prac-
tices and customs.

The establishment of standards for incorporating data mes-
sages by reference into other data messages is critical to
the growth of a computer-based trade infrastructure. Without the
legal certainty fostered by such standards, there might be a sig-
nificant risk that the application of traditional tests for determin-
ing the enforceability of terms that seek to be incorporated by
reference might be ineffective when applied to corresponding
electronic commerce terms because of the differences between
traditional and electronic commerce mechanisms.

While electronic commerce relies heavily on the mechanism
of incorporation by reference, the accessibility of the full text of
the information being referred to may be considerably improved
by the use of electronic communications. For example, a message
may have embedded in it uniform resource locators (URLs),
which direct the reader to the referenced document. Such URLs
can provide “hypertext links” allowing the reader to simply direct
a pointing device (such as a mouse) on a key word associated
with a URL. The referenced text would then be displayed. In
assessing the accessibility of the referenced text,
factors to be considered may include: availability (hours of
operation of the repository and ease of access); cost of access;
integrity (verification of content, authentication of sender and
mechanism for communication error correction); and the extent
to which that term is subject to later amendment (notice of
updates; notice of policy of amendment).

One aim of article 5 bis is to facilitate incorporation by refer-
ence in an electronic context by removing the uncertainty
prevailing in many jurisdictions as to whether the provisions
dealing with traditional incorporation by reference are applicable
to incorporation by reference in an electronic environment. How-
ever, in enacting article 5 bis, attention should be given to avoid
introducing more restrictive requirements with respect to incor-
poration by reference in electronic commerce than might already
apply in paper-based trade.

Another aim of the provision is to recognize that consumer-
protection or other national or international law of a mandatory
nature (e.g. rules protecting weaker parties in the context
of contracts of adhesion) should not be interfered with. That result
could also be achieved by validating incorporation by reference in
an electronic environment “to the extent permitted by law”, or by
listing the rules of law that remain unaffected by article 5 bis. For
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example, in a number of jurisdictions, existing rules of mandatory
law only validate incorporation by reference provided that the fol-
lowing three conditions are met: (a) the reference clause should be
inserted in the data message; (b) the document being referred to,
e.g. general terms and conditions, should actually be known to the
party against whom the reference document might be relied upon;
and (c) the reference document should be accepted, in
addition to being known, by that party.
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A/CN.9/444

I. INTRODUCTION

1.  At its twenty-ninth session, in 1996, the Commission
decided to prepare a legislative guide on build-operate-
transfer (BOT) and related types of projects.1 The Commis-
sion reached that decision after recommendations by many
States and consideration of a report prepared by the Secre-
tary-General (A/CN.9/424) which contained information on
work then being undertaken by other organizations in that
field, as well as an outline of issues covered by relevant
national laws. The Commission considered that it would be
useful to provide legislative guidance to States preparing or
modernizing legislation relevant to those projects. The
Commission requested the Secretariat to review issues suit-
able for being dealt with in a legislative guide and to prepare
draft materials for consideration by the Commission.

2. At its thirtieth session, in 1997, the Commission had
before it a table of contents setting out the topics proposed

1Official Records of the General Assembly, Fifty-first Session, Supple-
ment No. 17 (A/51/17), paras. 225-230.

to be covered by the legislative guide, which were
followed by annotations concerning the issues suggested
to be discussed therein (A/CN.9/438). The Commis-
sion further had before it initial drafts of chapter I,
“Scope, purpose and terminology of the Guide” (A/CN.9/
438/Add.1), chapter II, “Parties and phases of privately
financed infrastructure projects” (A/CN.9/438/Add.2)
and chapter V, “Preparatory measures” (A/CN.9/438/
Add.3). It was pointed out that the annotated table of
contents contained in document A/CN.9/438 had been
prepared by the Secretariat for the purpose of enabling
the Commission to make an informed decision on the
proposed structure of the draft legislative guide and its
contents.

3. The Commission noted the proposal that the draft
legislative guide should consider which aspects of the
issues mentioned in document A/CN.9/438 should be dealt
with in legislation, and which aspects should be left to be
addressed by the parties in the agreements concerning the
implementation of the project. It was generally felt that the
documents submitted by the Secretariat presented a good
basis for the work of the Commission in that field.
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4. The Commission exchanged views on the nature of
the issues to be discussed in the draft legislative guide and
possible methods for addressing them and considered a
number of specific suggestions.a The Commission gener-
ally approved the line of work proposed by the Secretariat,
as contained in documents A/CN.9/438 and Add.1-3. The
Commission requested the Secretariat to seek the assist-
ance of outside experts, as required, in the preparation of
future chapters. The Commission invited Governments to
identify experts who could be of assistance to the Secre-
tariat in that task.

5. The Secretariat has revised the documents considered
by the Commission at its thirtieth session and has prepared
initial drafts of additional chapters with the assistance of
outside experts and in consultation with other international
organizations. For the purpose of distinguishing the advice
provided by the legislative guide from the background
discussion contained therein, it is proposed that each sub-
stantive chapter be preceded by the legislative recommen-
dations pertaining to the matters dealt with in the chapter.
Drafts of the introduction and of chapters I, II, III and IV
are contained in documents A/CN.9/444/Add.1-5. Initial
drafts of chapters V-XI are currently being prepared by the
Secretariat for consideration by the Commission at its
thirty-second session, in 1999.

II. PROPOSED STRUCTURE AND CONTENTS
OF THE LEGISLATIVE GUIDE

“Introduction and background information
on privately financed infrastructure projects”

6. At its thirtieth session, the Commission considered an
initial draft of chapter I, “Scope, purpose and terminology
of the Guide” (A/CN.9/438/Add.1), which was intended to
provide information on the projects covered by, and on the
purpose of, the legislative guide, as well as an explanation
of terms frequently used therein. The Commission further
considered an initial draft of chapter II, “Parties and
phases of privately financed infrastructure projects”
(A/CN.9/438/Add.2), which contained general background
information on the concept of project finance, the parties
to a privately financed infrastructure project and the
phases of their implementation.

7. In the consultations subsequently conducted by the
Secretariat with outside experts and international organiza-
tions, it was suggested that the usefulness of the legislative
guide would be enhanced by establishing a clearer distinc-
tion between those introductory portions and the remain-
ing chapters of the legislative guide, which are intended to
contain substantive discussion and legislative advice. For
that purpose, the Secretariat has combined the former draft
chapters I and II into one single introduction, which takes
into account, as appropriate, the suggestions made at the
thirtieth session of the Commission in respect of docu-
ments A/CN.9/438/Add. 1 and 2.b

8. A draft of the introduction is contained in document
A/CN.9/444/Add.1.

Chapter I, “General legislative considerations”

9. In the opening section of chapter I (previously num-
bered chapter III) it is proposed to discuss two issues con-
cerning the general legal framework for privately financed
infrastructure projects, namely, the legislative authoriza-
tion for the host Government to undertake such projects
and the legal regime to which they are subject. The second
section of chapter II would consider the possible impact of
other areas of legislation on the successful implementation
of those projects. The concluding section of chapter II
would discuss the possible relevance of international
agreements entered into by the host country for domestic
legislation governing privately financed infrastructure
projects. An initial outline of issues proposed to be cov-
ered in chapter I was contained in document A/CN.9/438,
paragraphs 6-16.

10. At the thirtieth session of the Commission, it was
suggested that chapter II should elaborate on the different
legal regimes governing the infrastructure in question, as
well as on the services provided by the project company,
issues in which there were significant differences among
legal systems. It was further suggested that attention
should be given to constitutional issues relating to pri-
vately financed infrastructure projects.c

11. A draft of chapter I, which reflects the above sugges-
tions, is contained in document A/CN.9/444/Add.2. It also
includes some of the contents of former chapter V, “Pre-
paratory measures” (A/CN.9/438/Add.3).

Chapter II, “Sector structure and regulation”

12. At the thirtieth session of the Commission, it was
noted that issues pertaining to privately financed infra-
structure projects involved also issues of market structure
and market regulation and that consideration of those
issues was important for the treatment of a number of
individual topics proposed to be covered by the legislative
guide. For instance, issues of sector structure (such as the
level of competition the host Government wishes to pro-
mote in the sector concerned) would affect a governmental
decision as to whether to grant exclusivity to one
concessionaire or whether to award multiple concessions.
Similarly, issues of sector regulation (such as the possible
role of a regulatory agency in establishing the quality of
services provided by the project company and the prices of
those services) would be crucial for establishing an appro-
priate regulatory mechanism.d

13. In order to deal with issues of competition, sector
structure and regulation at the level of detail envisaged by
the Commission, the Secretariat proposes the addition of a
separate chapter. A draft of this chapter is contained in
document A/CN.9/444/Add.3.

aIbid., Fifty-second Session, Supplement No. 17 (A/52/17), paras.
231-246.

bIbid., paras. 238-243.

cIbid., para. 237(a).
dIbid., para. 235.
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Chapter III, “Selection of the concessionaire”

14. Chapter III (previously numbered chapter IV) is
intended to deal with methods and procedures recom-
mended to be used for the award of privately financed
infrastructure projects. An initial outline of issues pro-
posed to be covered in chapter IV was contained in docu-
ment A/CN.9/438, paragraphs 17-26.

15. At the thirtieth session of the Commission, it was
suggested that chapter IV should emphasize that the
appropriateness of the selection procedure depended not
only on the nature of each individual project, but also on
the policy pursued by the Government for the sector con-
cerned. It was also suggested that the legislative guide
should discuss issues raised by unsolicited proposals.e

16. A draft of chapter III is contained in document
A/CN/9/444/Add.4.

Chapter IV, “Conclusion and general terms
of the project agreement”

17. In the opening section of chapter IV (previously num-
bered chapter VI), it is proposed to deal with general con-
siderations concerning the project agreement, discussing in
particular the different approaches taken by national legis-
lation concerning the project agreement (from those that
scarcely refer to the project agreement to those that contain
extensive mandatory provisions concerning clauses to be
included in the agreement). The remaining sections would
deal with rights and obligations of the project company that,
in addition to being dealt with in the project agreement,
might be usefully addressed in the legislation, as they might
affect the interests of third parties. An initial outline of is-
sues proposed to be covered in chapter IV was contained in
document A/CN.9/438, paragraphs 29-38.

18. A draft of chapter IV is contained in document A/
CN.9/444/Add.5. It also includes some of the contents of
former chapter V, “Preparatory measures” (A/CN.9/438/
Add.3).

Chapter V, “Government support”

19. The opening section of chapter V (previously num-
bered chapter VII) is intended to discuss support meas-
ures, incentives and facilities that may be offered by the
host Government for the purpose of enhancing the com-
mercial viability of a project, ensuring its technical feasi-
bility or reducing the political or other risks faced by
investors and lenders. An initial outline of issues proposed
to be discussed in this chapter was contained in document
A/CN.9/438, paragraphs 39-45.

20. At the thirtieth session of the Commission, it was
suggested that chapter V should discuss possible manners
in which privately financed infrastructure projects could
be facilitated with a minimum involvement of governmen-
tal guarantees. With regard to forms of governmental sup-

port to infrastructure projects, it was suggested that the
legislative guide should give attention to specific forms of
governmental support, such as facilitation of entry visas
and work permits; waiver of immigration or repatriation
restrictions for foreign personnel; waiver of currency
exchange restrictions.f

Chapter VI, “Construction phase”

21. Chapter VI (previously numbered chapter VIII) is
intended to discuss issues that arise during the construction
of infrastructure facilities, such as the relations between
the host Government, the project company and the con-
struction contractors, procedures for monitoring the
progress of the construction works and for final inspection
and approval of the infrastructure. An initial outline of
issues proposed to be discussed in this chapter was con-
tained in document A/CN.9/438, paragraphs 46-54.

Chapter VII, “Operational phase”

22. It is proposed to consider in chapter VII (previously
numbered chapter IX) the main issues relating to the con-
ditions of operation of the infrastructure, such as: the
scope and quality of the services provided by the project
company; the establishment and adjustment of the price
charged by the project company; the relations of the
project company with the purchasers of the goods or serv-
ices or the users of the infrastructure; procedures for moni-
toring the performance of the project company. This chap-
ter is intended to supplement, on a more practical level, the
general analysis of regulatory issues provided in chapter
II. An initial outline of issues proposed to be discussed in
this chapter was contained in document A/CN.9/438, para-
graphs 55-66.

Chapter VIII, “Delays, defects and other failures
to perform”

23. In the opening section of chapter VIII (previously
numbered chapter X), it is proposed to deal with the pos-
sible consequences of, and remedies for, default by the
project company, during both the construction and the
operation of the infrastructure. Another section of chapter
VIII would consider possible approaches for dealing with
events that might preclude the project company, temporar-
ily or permanently, from performing its contractual obliga-
tions. The closing section of the chapter would deal with
unforeseen events and changes of circumstances, including
changes that are brought about by subsequent acts of the
host Government. An initial outline of issues proposed
to be discussed in this chapter was contained in document
A/CN.9/438, paragraphs 67-73.

24. At the thirtieth session of the Commission, it was
suggested that this chapter should consider the desirability
and appropriateness of dealing with issues relating to
delays, defects and failures to perform in legislation spe-
cific to privately financed infrastructure projects,g

eIbid., para. 237(a).

fIbid., para. 237(d).
gIbid., para. 237(e).
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Chapter IX, “Duration, extension and early
termination of the project agreement”

25. It is suggested to discuss in chapter IX (previously
numbered chapter XI) the consequences of the expiry of
the concession period, the possibility of an extension of
the project agreement, and the events or circumstances that
may cause or justify its early termination. An initial out-
line of issues proposed to be discussed in this chapter was
contained in document A/CN.9/438, paragraphs 74-83.

26. At the thirtieth session of the Commission, it was
suggested that this chapter should give particular attention
to questions such as ownership of infrastructure and
related property; responsibility for residual liabilities of
the project company; terms of transfer of the infrastructure
to the host Government in BOT projects. In addition to
that, it was suggested that attention should be given to
cases where the host Government might decide to keep the
infrastructure permanently under private operation.h

Chapter X, “Governing law”

27. Chapter X (previously numbered chapter XII) is
intended to deal with the issue of the law applicable to
privately financed infrastructure projects and the possible
implications of different laws applying to different aspects
of the project. An initial outline of issues proposed to be
discussed in this chapter was contained in document
A/CN.9/438, paragraphs 84-87.

28. At the thirtieth session of the Commission, it was
suggested that this chapter should elaborate on the possi-
bility and the limitations of choice-of-law clauses, taking
into account the specific nature of the various contractual
arrangements involved, emphasizing the role of choice-of-
law clauses in the contracts between the project company
and its suppliers and other contractors. It was also sug-
gested to further consider the desirability for the parties to
make use of commercial law rules elaborated by interna-
tional bodies.i

Chapter XI, “Settlement of disputes”

29. Chapter XI (previously numbered chapter XIII) is
intended to deal with the legislative framework for the
settlement of disputes that might arise in connection with
privately financed infrastructure projects. An initial outline
of issues proposed to be discussed in this chapter was
contained in document A/CN.9/438, paragraphs 88-92.

30. At the thirtieth session of the Commission, it was
suggested that this chapter should elaborate on the possi-
bility and the limitations of arbitration agreements, taking
into account the specific nature of the various contractual
arrangements involved.

III. CONCLUSIONS

31. The Commission may wish to note that the proposed
time-table for the Commission’s session, as set out in the

provisional agenda (A/CN.9/443), provides that the first
five days of the session would be devoted to a discussion
of the subject of privately financed infrastructure projects.
It is suggested that the Commission use this period for an
in-depth discussion of the draft legislative guide. The
Commission may wish to consider the proposed structure
of the legislative guide, as set out above in paragraphs 6-
30 and take up the introduction and chapters I-IV
(addenda 1-5 to the present report). The Commission may
wish to consider the concept of the draft chapters, whether
they cover the relevant issues, whether statements made
adequately cover the practical needs of privately financed
infrastructure projects and whether the advice given is
appropriate. The Commission may wish to consider, where
appropriate, the desirability of formulating the legislative
recommendations in the form of sample provisions for the
purpose of illustrating possible legislative solutions for the
issues dealt with in the legislative guide, as was suggested
at its thirtieth session.j

32. On the basis of its discussion of the draft chapters
and of the schedule of meetings of the Commission and its
Working Groups during the remainder of 1998 and in
1999, the Commission may further wish to consider the
future procedure that should be followed in the preparation
of the legislative guide.

A/CN.9/444/Add.1

INTRODUCTION AND BACKGROUND
INFORMATION ON PRIVATELY FINANCED

INFRASTRUCTURE PROJECTS

A. INTRODUCTION

1. Purpose and scope of the Guide

1. The purpose of the Guide is to assist national authori-
ties and legislative bodies wishing to establish a favour-
able legal framework for promoting infrastructure devel-
opment through private investment. The advice provided
in the Guide aims to achieve an appropriate balance be-
tween the need to facilitate private participation in infra-
structure projects and the need to foster the interests of the
host Government and the public. In addition to legislative
and policy-making bodies, the Guide may be of interest to
other authorities, at the national or local level, involved in
the execution of privately financed infrastructure projects.

2.  The Guide is intended to be used as a reference in the
preparation of new laws or in the review of the adequacy
of existing laws and regulations. For that purpose, the
Guide discusses a number of issues often addressed in
national laws and regulations pertaining to infrastructure
projects. The Guide considers the desirability of dealing
with those issues in legislation and, where appropriate,
offers recommendations for the formulation of possible
legislative solutions. The Guide does not provide a single

hIbid., para. 237(f).
iIbid., para. 237(g). jIbid., para. 235.
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set of model solutions, but it helps the reader to evaluate
different approaches available and to choose the one most
suitable in the national or local context.

3. While the Guide is primarily concerned with legisla-
tive issues, some of its chapters (e.g. chapter IV, “Conclu-
sion and general terms of the project agreement”) discuss
selected issues that arise under the agreements executed by
the parties to a privately financed infrastructure project.
Where such a discussion is offered, its focus is on matters
that might be usefully addressed in the legislation, in
addition to being dealt with in the relevant agreements.
The Guide is not intended to provide advice on drafting
agreements for the execution of privately financed infra-
structure projects or on contractual solutions for problems
that arise under such agreements.

4. The Guide is concerned with projects in which private
entities participate in the financing, construction, mainte-
nance or operation of certain types of public infrastructure
in exchange for the right to charge a price, either to the
public or to a State entity, for the use of the infrastructure
or for the services it generates. The Guide gives special
attention to infrastructure projects that involve an obliga-
tion, on the part of the selected entity, to undertake physi-
cal construction, repair, or expansion works in the infra-
structure concerned prior to its operation. Some chapters
deal specifically with issues that arise in connection with
that obligation (e.g. chapter VI, “Construction phase”).
However, a number of chapters discuss issues that may
well arise in projects where the private operator takes over
an existing infrastructure or where such infrastructure is
permanently owned by the private operator (e.g. chapter I,
“General legislative considerations”; chapter IV, “Conclu-
sion and general terms of the project agreement”; and
chapter VII, “Operational phase”).

5. Projects in which a private operator takes over an
existing public infrastructure are sometimes grouped
together with other transactions for the “privatization” of
State functions or property. However, the Guide does not
cover “privatization” transactions that do not relate to
infrastructure development and operation. A number of
reasons justify this limitation of the scope of the Guide.
“Privatization” transactions may be carried out for various
reasons, depending on the activity or property being “pri-
vatized”. In many cases, they are carried out for the pur-
pose of obtaining revenue for the Government or to free
the Government of economic activities that can be more
efficiently carried out by the private sector. This is typi-
cally the case in the sale of State-owned land and other
real estate property, but may also be the motivation for the
sale of shares in State-owned companies. In the particular
case of infrastructure projects, however, the main purposes
are typically to expand the availability of needed infra-
structure and to improve the management and operation of
existing infrastructure.

6. Furthermore, the infrastructure projects discussed in
this Guide involve the establishment of a lasting bundle of
rights and obligations between the infrastructure operator
and the Government, through a project agreement or sec-
tor-specific regulations. In turn, the activities of most pri-

vatized companies other than public utilities would not be
subject to special regulation; for example, upon transfer to
the private sector, a steel corporation or a privatized auto-
mobile plant previously owned by the Government would
in most cases operate in essentially the same manner as
competing companies in the same market.

7. It should be further noted that the Guide does not
cover projects for the exploitation of natural resources.
This limitation, too, is due to a number of reasons. For
historic or strategic grounds, many countries have estab-
lished a special ownership regime for natural resources or
other particular categories of goods and property. Com-
mon examples may include water sources, minerals, oil,
natural gas and other substances found in the subsoil. In
some countries they may extend to forests, beaches, the
territorial waters or the continental shelf. Many countries
have a well established tradition of granting private per-
sons and entities the right to exploit economically those
natural resources under some “concession”, “licence” or
“permission” issued by the State. The mechanisms for
awarding concessions for the exploitation of natural
resources are in most cases different from those commonly
used for selecting a company to carry out an infrastructure
project. By the same token, the function of a concessi-
onaire of natural resources, as a commodity producer, is
quite distinct from the position of a project company in a
privately financed infrastructure project. While infrastruc-
ture facilities are destined to be used by the public or to
generate public services, mines and other natural resources
are not intended for public use and in most cases are
exploited by the concessionaire in its own private interest.
Furthermore, unlike public services that are provided
under some form of regulatory oversight by the State, the
minerals or other materials extracted or processed by the
concessionaire usually become its own property and are in
most cases sold freely on the market. Lastly, the concessi-
onaire of an infrastructure facility is typically under an
obligation to ensure its permanent operability, whereas at
the end of a mining concession the mineral deposits are
returned to the State with their substance diminished or
even exhausted.

2. Terminology used in the Guide**

8. The following paragraphs explain the meaning and
use of certain expressions that appear frequently in the
Guide or which are often used in national laws in connec-
tion with infrastructure projects. For terms not mentioned
below, such as terms of art used in financial and business
management writings, the reader is advised to consult
other sources of information on this subject, such as the
Guidelines on Infrastructure Development through Build-
Operate-Transfer (BOT) Projects prepared by the United
Nations Industrial Development Organization (UNIDO).2

**[N.B.: This section may be expanded so as to cover other terms that
might appear in future chapters and might require prior explana-
tion.]

2United Nations Industrial Development Organization, Guidelines for
Infrastructure Development through Build-Operate-Transfer (BOT)
Projects, Vienna, 1996. (UNIDO Sales Publication No. UNIDO.95.6.E)
(hereafter referred to as the “UNIDO BOT Guidelines”).
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(a) “Infrastructure projects”

9.  In the context of this Guide, the term “infrastructure
projects” is used to refer specifically to the development
and operation of physical facilities, equipment or systems
used to generate public services for purposes of economic
production or personal or household use. Examples of in-
frastructure projects within that meaning may be found in
various sectors, and include various types of facilities,
equipment or systems: power generation plants and power
distribution networks (electricity sector); systems for local
and long-distance telephone communications and data
transmission networks (telecommunications sector); waste
water treatment plants, water distribution facilities (water
sector); facilities and equipment for waste collection and
disposal (sanitation sector); physical installations and sys-
tems used for public transportation, such as urban and
interurban railways, underground trains, bus lines, roads,
bridges, tunnels, ports, airlines, airports (transportation
sector).

10. Infrastructure projects do not always require the con-
struction or operation of large physical facilities. Indeed,
in some cases (e.g. cellular telephony) the main element of
the project may consist of services obtained from others
(e.g. owners of communications equipment) rather than of
construction works.

(b) “Public services” and “public utilities”

11. Infrastructure projects typically entail the provision
of services or commodities to the public (or to an interme-
diary who distributes them to the public) or the operation
or maintenance of a facility open to public use. These
activities are often referred to under national law as “pub-
lic services” and, according to the legal tradition of the
country concerned, their providers may be referred to with
different expressions, such as “public utilities”, “public
services enterprises” or “public service providers”. It
should be noted, however, that those expressions are not
uniformly understood and may encompass different activi-
ties in different legal systems. While infrastructure
projects as defined above would, under most legal sys-
tems, involve some form of “public service”, this expres-
sion may also be used in connection with a number of
other activities not covered by the Guide.

12. The notions of “public utilities” and “public services”
are well established in the legal tradition of some coun-
tries, being sometimes the subject of constitutional law or
detailed statutory provisions. In some countries the provi-
sion of public services may be governed by a specific
body of law, which is typically referred to as “administra-
tive law” (see chapter I, “General legislative considera-
tions”, paras. 12-15). However, such a high degree of
specificity is not present in all legal systems. In a number
of countries, aside from being subject to special regula-
tions, public utilities are not regarded as being intrinsically
distinct from other types of business.

13. As used in this Guide, the expression “public serv-
ices” refers to services provided in connection with public
infrastructure or as a result of its operation. The expres-

sions “public utilities” and “public service providers” refer
to the legal entities responsible for the management of
infrastructure facilities or systems that supply those public
services. In this Guide the expressions should not be un-
derstood in the technical meaning that may be attached to
them under any particular legal system.

(c) “Concession”

14. In many countries, public services constitute State
monopolies or are otherwise subject to special regulation
by Government. Where that is the case, the provision of a
public service by a private entity typically requires an act
of authorization by the appropriate State body. Different
expressions are used to define such acts of authorization
under national laws, and in some legal systems different
expressions may be used to denote different types of au-
thorizations. Commonly used expressions include terms
such as “concession”, “franchise” or “licence”. In some
national laws, particularly those belonging to the civil law
tradition, certain forms of infrastructure projects are re-
ferred to by well-defined legal concepts such as “public
works concession” or “public service concession”.

15. The Guide uses the word “concession” to refer gen-
erally to the right given to the project company or consor-
tium to construct and operate or only to operate the public
infrastructure facility and to charge for its use or for the
services it generates. As used in the Guide, the word “con-
cession” is not to be understood in a technical meaning
that may be attached to it under any particular legal system
or national laws.

(d) “Build-operate-transfer (BOT)” and related
expressions

16. A number of acronyms are sometimes used to refer to
various types of privately financed infrastructure projects,
according to the type of private participation or the own-
ership of the relevant infrastructure.

17. An infrastructure project is said to be a “build-oper-
ate-transfer” (BOT) project when the host Government
selects a private entity to finance and construct an infra-
structure facility or system and gives the entity the right to
operate it commercially for a certain period, at the end of
which the infrastructure and the right to its operation is
transferred to the Government. In those projects, the host
Government usually holds title to the facility and the land
on which it is built throughout the life of the project. The
expression “build-transfer-operate” (BTO) is sometimes
used to emphasize that the infrastructure facility becomes
the property of the host Government immediately upon its
completion, the project company being awarded the right
to operate the facility for a certain period. One variation of
BOT or BTO projects are the “build-rent-operate-transfer”
(BROT) projects or “build-lease-operate-transfer” (BLOT)
projects, where, in addition to the obligations and other
terms usual to BOT projects, the private entity rents the
physical assets on which the facility is located for the
duration of the agreement.
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18. “Build-own-operate-transfer” (BOOT) are projects in
which a private entity is engaged for the financing, con-
struction, operation and maintenance of a given infrastruc-
ture facility in exchange for the right to collect fees and
other charges from its users. In contrast to BOT projects,
under this arrangement the private entity owns the facility
and its assets until it is transferred to the host Government.
However, the parties may provide that the private entity
will own the facility permanently and is not under an
obligation to transfer them back to the host Government in
which case the project is referred to as a “build-own-oper-
ate” (BOO) project.

19. Besides acronyms used to highlight the particular
ownership regime, other acronyms may be used to empha-
size one or more of the obligations of the project company.
In some projects, existing infrastructure facilities are
turned over to private entities to be modernized or refur-
bished, operated and maintained, permanently or for a
given period of time. Depending on whether the private
sector will own such an infrastructure facility, those ar-
rangements are called either “refurbish-operate-transfer”
(ROT) or “modernize-operate-transfer” (MOT), in the first
case; or “refurbish-own-operate” (ROO) or “modernize-
own-operate” (MOO) in the latter case. The expression
“design-build-finance-operate” (DBFO) is sometimes used
to emphasize the private sector’s additional responsibility
for designing the facility and financing its construction.

20. Sometimes all of the above transactions and other
possible forms of infrastructure projects are generally re-
ferred to with the acronym “BOT”. In the Guide, however,
the term “BOT” is only used in reference to the particular
type of infrastructure projects described in paragraph 16.

(e) “Project agreement”, “project consortium”,
“project company”

21. As used in the Guide, the words “project agreement”
mean an agreement between the host Government and the
private entity or entities selected by the host Government
to carry out the project, and which sets forth the terms and
conditions for the construction or modernization, operation
and maintenance of the infrastructure. Other expressions
which may be used in some legal systems to refer to such
an agreement, e.g. “concession agreement” or “concession
contract”, are not used in the Guide.

22. The expression “project consortium” refers to the
group of companies that submit a joint proposal for the
development of an infrastructure project and agree to carry
it out jointly if awarded the project by the host Government.

23. The words “project company” are used to refer to the
independent legal entity especially established by the
project consortium for the purpose of carrying out
the construction works and operating the infrastructure
facility.

24.  When in the context of the Guide particular refer-
ence is made to the fact that the project consortium or the
project company has been granted a concession (i.e. the
right to construct or operate the infrastructure facility as

defined in para. 15, above), the expression “conces-
sionaire” may be used for such a project consortium or
project company. Furthermore, the word “concessionaire”
is sometimes used in the Guide to refer, generally, to en-
tities which operate public infrastructure pursuant to a
concession by the host Government.

(f) References to national authorities

25. The expression “host Government” is generally used
in the Guide to refer to the authority that has the overall
responsibility for the project and on behalf of which the
project is awarded. Such authority may be national, pro-
vincial or local.

26. The expression “regulatory body” is used in the Guide
to refer to the governmental organ or entity that is entrusted
with the authority to issue rules and regulations governing
the operation of the infrastructure. The regulatory body may
be established by statute with the specific purpose of regu-
lating the sector in which the infrastructure operates.

27. The term “awarding authority” is used in the Guide to
refer to the organ, agency or office within the host Gov-
ernment which is responsible for selecting the
concessionaire. Depending on the system of the host coun-
try, more than one organ, agency or office may be in-
volved in the selection process and related procedures
leading to the award of the project.

(g) “Procurement” and “selection procedures”

28. The word “procurement” is generally used in the
Guide to refer to the systematized acquisition by the Gov-
ernment, on a commercial basis, of the items or services it
needs in order to perform its functions or fulfil its objec-
tives. The body of those rules is usually known as “pro-
curement law”. The word “procurement” usually denotes a
purchasing activity and this narrow connotation may be
inappropriate to refer to the award of privately financed
infrastructure projects. For clarity purposes, the Guide
uses the words “selection procedures” to refer to the pro-
cedures used by the Government to award the right to
construct and operate an infrastructure project.

(h) Turnkey contract; design-build contract

29. The Guide uses the term “turnkey contract” to refer
to a construction contract whereby a contractor or consor-
tium of contractors is engaged to perform all obligations
needed for the completion of the entire works, i.e. the
transfer of the technology, the supply of equipment and
materials, the installation of the equipment and the per-
formance of the other construction obligations (such as
civil engineering and building).3 In a turnkey contract, the

3The notion of turnkey contract is discussed in the UNCITRAL Legal
Guide on Drawing Up International Contracts for the Construction of
Industrial Works, New York, 1988 (United Nations publication, Sales
No. E.87.V.10) (hereafter referred to as the “UNCITRAL Construction
Legal Guide”), p. 16.
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contractor is normally obliged to undertake all necessary
works so that the purchaser receives a facility which is
ready for being put to operation. A contract is said to be
“design-build and turnkey” when the construction organi-
zation also assumes the responsibility for the design of the
infrastructure.

B. BACKGROUND INFORMATION ON
INFRASTRUCTURE PROJECTS

30. The following sections discuss basic issues of pri-
vately financed infrastructure projects, such as private sec-
tor participation in public infrastructure and the concept of
project finance. They further identify the main parties in-
volved in those projects and their respective interests, and
briefly describe the evolution of a privately financed infra-
structure project. These sections are conceived as general
background information on matters that are examined
from a legislative perspective in the subsequent chapters of
the Guide. For additional information, the reader is par-
ticularly advised to consult publications by other interna-
tional organizations, such as the United Nations Industrial
Development Organization (UNIDO),4 the World Bank5 or
the International Finance Corporation.6

1. Private sector and public infrastructure

31. The roles of the public and the private sectors in the
development of infrastructure have evolved considerably
in history. Public services such as gas street lighting,
power distribution, telegraphy and telephony, steam rail-
ways, electrical tramways were launched in the nineteenth
century and in many countries they were provided by pri-
vate companies that had obtained a licence or concession
from the Government. Numerous privately funded road or
canal projects were carried at that time, and there was a
rapid development of international project financing, in-
cluding international bond offerings to finance railways or
other major infrastructure.

32. However, during most of the twentieth century the
international trend was, in turn, toward public provision of
infrastructure and other services. Infrastructure operators
were often nationalized and competition was reduced by
mergers and acquisitions. The degree of openness of the
world economy also receded during this period. Infrastruc-
ture sectors remained privately operated only in a rela-
tively small number of countries, often with little or no
competition. In many countries the pre-eminence of the
public sector on infrastructure service provision became
enshrined in the constitution (see chapter I, “General leg-
islative considerations”, paras. 1-4).

33. The current reverse trend toward private sector partici-
pation and competition in infrastructure sectors started in

the early 1980s and it has been driven by general as well as
country-specific factors. Among the general factors are sig-
nificant technological innovations; high indebtedness and
stringent budget constraints limiting the public sector’s abil-
ity to meet increasing infrastructure needs; deepening of
international and local capital markets improving the access
to private funding; as well as an increasing number of suc-
cessful international experiences with private participation
and competition in infrastructure.

34.  Various projects for the development of new infra-
structure have been carried out by private entities in recent
years. In addition to that, many countries have launched
extensive privatization programmes transferring public
utility companies to private operators. In many countries,
new legislation was adopted, not only to govern these
transactions, but also to modify the market structure and
competition rules governing the sectors in which they were
taking place (see chapter II, “Sector structure and regula-
tion”, ___).

2. Forms of private sector participation

35. Recent developments show that private sector partici-
pation in infrastructure projects may be devised in a vari-
ety of different forms, ranging from publicly-owned and
operated infrastructure to fully privatized projects. The
paragraphs below discuss the following three main vari-
ants: (a) public ownership and operation; (b) public own-
ership and private operation; and (c) private ownership
and operation. The appropriateness of a particular variant
for a given type of infrastructure is a matter to be consid-
ered by the Government in view of the national needs for
infrastructure development and an assessment of the most
efficient ways in which particular types of infrastructure
may be developed and operated. In a particular sector
more than one option may be used.7

(a) Public ownership and operation

36.  The traditional modality of infrastructure provision
offered limited or no scope for private sector participation,
with the Government being both the owner and the opera-
tor of the infrastructure. However, some countries have
devised mechanisms for attracting direct private financing
or for facilitating the operation of public infrastructure
under commercial principles.

37. A way of achieving those results may be for the Gov-
ernment to establish a separate legal entity, such as a joint
stock company, controlled by the Government but managed
as an independent private commercial enterprise that is sub-
ject to the same rules and business principles that apply to
private companies. Some countries have a well established
tradition in operating national infrastructure through these
types of companies. Opening the capital of such companies
to private investment, or making use of such a company’s
ability to issue bonds or other security may create an oppor-

4UNIDO BOT Guidelines (see footnote 2).
5International Bank for Reconstruction and Development, World De-

velopment Report 1994: Infrastructure for Development (Oxford, Ox-
ford University Press, 1994); World Development Report 1996: From
Plan to Market, (Oxford, Oxford University Press, 1996).

6International Finance Corporation, Financing Private Infrastructure
(Washington, D.C., 1996).

7For a more detailed discussion of these forms, see International Bank
for Reconstruction and Development, World Development Report 1994
..., p. 8-9.
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tunity for attracting private investment in infrastructure.
Some of these companies have been used as “special pur-
pose vehicle” for raising private funds for infrastructure
investment through the project finance modality.

38. Another form of involving private participation in pub-
licly owned and operated infrastructure may be the negotia-
tion of “services contracts” whereby the public operator
contracts out specific operations and maintenance activities
to the private sector. The host Government may also entrust
a broad range of operation and maintenance activities to a
private entity acting on behalf of the relevant public author-
ity. Under this arrangement, which is sometimes referred to
as a “management contract”, the private operator’s compen-
sation may be linked to its performance, often through a
profit-sharing mechanism, although compensations on the
basis of a fixed fee may also be used, particularly where the
parties find it difficult to establish mutually acceptable
mechanisms to assess the operator’s performance.

(b) Public ownership and private operation

39. There are various ways in which the whole operation
of public infrastructure may be transferred to private enti-
ties. One possibility is to give the private entity, usually
for a certain period, the right to use a given infrastructure,
to supply the relevant services and to collect the revenue
generated by that activity. Such infrastructure may already
be in existence, or may have been especially built by the
private entity concerned, such as in a typical “build-oper-
ate-transfer” (BOT) project (see para. 18, above). This
combination of public ownership and private operation has
the essential features of arrangements which in some legal
systems may be referred to as “public works concessions”
or “public services concessions” (see chapter I, “General
legislative considerations”, para. 12).

40. Another form of private participation in infrastructure
is where a private entity is selected by the host Govern-
ment to operate a facility which has been built by or on
behalf of the host Government, or whose construction has
been financed with public funds. Under such an arrange-
ment, the operator assumes the obligation to operate and
maintain the infrastructure and is granted the right to
charge for the services it provides. In such a case, the
operator assumes the obligation to pay to the Government
a portion of the revenue generated by the infrastructure
which is used by the Government to amortize the construc-
tion cost. These arrangements are referred to in some legal
systems as “lease” or “affermage”.

41. The nature of the private entity’s rights in the equip-
ment and assets related to the infrastructure, as well as the
regime under which such infrastructure is operated
(whether pursuant to a contract or to a unilateral “li-
cence”), may vary greatly between different legal systems
(see further chapter I, “General legislative considerations”,
paras. 12-15). In a number of countries some types of
publicly owned infrastructure are rarely taken over by the
Government at the end of the concession period since the
Government usually prefers to maintain that infrastructure
under private operation. In these cases, the private use and
possession of public assets, which was originally awarded

for a definite period, may, in practice, become indefinite
(see further chapter IX, “Duration, extension and early
termination of the project agreement”, ___).

(c) Private ownership and operation

42.  The third basic modality entails that the private en-
tity not only operates the infrastructure, but also owns the
assets related to it. Here, too, there may be substantial
differences in the treatment of those projects under na-
tional laws, for instance as to whether the Government
retains the right to reclaim title to the infrastructure or to
assume the responsibility for its operation (see also chapter
I, “General legislative considerations”, paras. 16-19).

43. Where the infrastructure is operated pursuant to a gov-
ernmental licence, private ownership of physical assets (e.g.
telecommunication network) is often separable from the li-
cence to provide the service to the public (e.g. long-distance
telephone services), in that the licence can be withdrawn by
the Government under certain circumstances. Thus, private
ownership of the infrastructure may not necessarily entail an
indefinite right to provide the service.

3. Financing infrastructure projects

44. Alternatives to traditional public financing are playing
an increasing role in the development of infrastructure. In
recent years, new infrastructure investment in various coun-
tries included projects with exclusively or predominantly
private funding sources. The two main types of funds are
debt finance, usually in the form of loans obtained at com-
mercial markets, and equity investment. However, financ-
ing sources are not limited to those. Public and private in-
vestment have often been combined in arrangements
sometimes called “public-private partnerships”.

(a) Equity capital

45. The first type of capital for infrastructure projects is
provided in the form of equity investment. Equity capital
is obtained in the first place from the members of the
project consortium or other individual investors interested
in taking stock in the project company. However, such
equity capital normally represents only a portion of the
total cost of an infrastructure project. In order to obtain
commercial loans or to have access to other sources of
funds to meet the capital requirements of the project, the
members of the project consortium and other individual
investors have to offer priority payment to the lenders and
other capital providers, thus accepting that their own
investment will only be paid after payment of those other
capital providers. Therefore, the members of the project
consortium, as the main promoters of the project, typically
assume the highest financial risk. At the same time, they
will hold the largest share in the project’s profit, once the
initial investment is paid. Substantial equity investment by
the companies participating in the project consortium is
typically welcomed by the lenders and the host Govern-
ment, as it helps reduce the burden of debt service on the
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project company’s cash flow and serves as an assurance of
those companies’ commitment to the project.

(b) Commercial loans

46. Debt capital often represents the main source of fund-
ing for infrastructure projects. It is obtained in the finan-
cial market primarily by means of loans extended to the
project company by national or foreign commercial banks,
typically using funds which originate from short to me-
dium-term deposits remunerated by those banks at floating
interest rates. Consequently, loans extended by commer-
cial banks are often subject to floating interest rates and
have normally a maturity term shorter than the project
period. However, where feasible and economic, given
financial market conditions, banks may prefer to raise and
lend medium- to long-term funds at fixed rates, so as to
avoid exposing themselves and the project company over
a long period to interest rate fluctuations, while also obvi-
ating the need for hedging operations.

47. Due to the magnitude of the investment required for
a privately financed infrastructure project, loans are often
organized in the form of “syndicated” loans with one or
more banks taking the lead role in negotiating the finance
documents on behalf of the other participating financial
institutions, mainly commercial banks.

48. Commercial loans are usually provided by the lenders
under the condition that their payment takes precedence
over the payment of any other of the borrower’s liabilities.
Therefore, commercial loans are said to be “unsub-
ordinated” or “senior” loans. Senior loans may be divided
into “unsecured” and “secured” according to whether their
payment is guaranteed by any security provided by the bor-
rower. Unsecured loans (i.e. loans that are not guaranteed by
any security offered by the borrower) are typically provided
on account of the borrower’s creditworthiness. However,
with a view to minimizing their exposure, lenders providing
unsecured loans often require an undertaking from the bor-
rower that its net assets will not be pledged in the favour of
another party in preference to the unsecured creditors (such
an undertaking is usually referred to as “negative pledge”).
Secured loans, in turn, are typically guaranteed by
collaterals provided by the borrower, such as shares of the
project company or its property and receivables. The bor-
rower’s ability to offer such types of security and the cred-
itworthiness of the borrower and their guarantors typically
limit the risk to which the lenders are exposed, thus reducing
the cost at which the credit is offered.

(c) “Subordinated” debt

49. The third type of funds typically used in these
projects are “subordinated” loans, sometimes also called
“mezzanine” capital. These loans rank higher than equity
capital in order of payment, but are subordinate to senior
loans. This subordination may be general (i.e. ranking
generally lower than any senior debt) or specific, in which
case the loan agreements specifically identify the type of
debt to which it is subordinated. Subordinated loans are
often provided at fixed rates, usually higher than those of
senior debt. As an additional tool to attract such form of

capital, or sometimes as an alternative to higher interest
rates, providers of subordinated loans may be offered the
prospect of direct participation in capital gains, by means
of the issue of preferred or convertible shares or deben-
tures, sometimes providing an option to subscribe for
shares of the project company at preferential prices.

50. Subordinated loans may be provided by the project
company’s shareholders, as a supplement to equity invest-
ment or may originate from other sources, such as govern-
mental financial institutions, financing companies, invest-
ment funds and other so-called “institutional investors”
such as insurance companies, collective investment
schemes (e.g. mutual funds) or pension funds. These insti-
tutions normally have large sums available for long-term
investment and may represent an important source of ad-
ditional capital for infrastructure projects. Their main rea-
son for accepting the risk of providing capital to infra-
structure projects are the prospect of remuneration and the
interest in diversifying investment. Normally, institutional
investors do not participate otherwise in the development
of the project or the operation of the facility.

(d) Capital market funding

51. As more experience is gained with privately financed
infrastructure projects, increased use is being made of
capital market funding. Funds may be raised at the capital
market by the placement of bonds and other negotiable
instruments on a recognized stock exchange. Typically,
the public offer of negotiable instruments requires regula-
tory approval and compliance with applicable require-
ments of the relevant jurisdiction, such as requirements
concerning the information to be provided in the prospec-
tus of issuance and, in some jurisdictions, the need for
prior registration. Bonds and other negotiable instruments
may have no other security than the general credit of the
issuer, or may be secured by a mortgage or other lien on
specific property.

52. The possibility of gaining access to capital markets is
usually greater for existing public utilities with an estab-
lished commercial record than for companies specially
established to build and operate a new infrastructure and
lacking the required credit rating. Indeed, a number of stock
exchanges require that the issuing company must have some
established record over a certain minimum period before
being permitted to issue negotiable instruments.

(e) Financing by Islamic financial institutions

53. One additional group of potential capital providers
are Islamic financial institutions. Those institutions operate
under rules and practices derived from the Islamic legal
tradition. One of the most prominent features of banking
activities under their rules is the absence of interest pay-
ments, and consequently the establishment of other forms
of consideration for the borrowed money, such as profit
sharing or direct participation of the financial institutions
in the results of the transactions of their clients. As a con-
sequence of their operating methods, Islamic financial in-
stitutions may be more inclined to consider direct or indi-
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rect equity participation in a project than other commercial
banks. At the same time, those financial institutions would
give emphasis to reviewing economic and financial
assumptions of projects for which financing is sought and
would follow closely all phases of its implementation.

(f) Financing by international financial institutions

54. International financial institutions may also play a
significant role as providers of loans, guarantees or equity
to privately financed infrastructure projects. A number of
projects have been co-financed by the World Bank, the
International Finance Corporation or by regional develop-
ment banks.

55. International financial institutions may play an instru-
mental role also in the formation of “syndications” for the
provision of loans to the project. Some of those institutions
have special loan programmes under which they become
the sole “lender of record” to a project, acting on its own
behalf and on behalf of participating banks and assuming
the responsibility for processing disbursements by partici-
pants and for subsequent collection and distribution of
loan payments received from the borrower, either pursuant
to specific agreements or other rights that are available
under their status of preferred creditor. Some international
financial institutions may also provide equity or mezza-
nine capital, by investing in capital market funds special-
ized in securities issued by infrastructure operators.

56. International financial institutions may also provide
guarantees against a variety of political risks, including,
inter alia, expropriation or nationalization, failure of the
host Government to make agreed payments (where the
project company is a supplier of goods or services to a
Governmental agency), to make available sufficient for-
eign exchange or to grant necessary regulatory approvals.
The availability of these types of guarantees may facilitate
the project company’s task of raising funds in the interna-
tional financial market.

(g) Support by export credit agencies

57. Export credit agencies may provide support to the
project in form of loans, guarantees or a combination of
both. The participation of export credit agencies may pro-
vide a number of advantages, such as: lower interest rate
than the rates applied by commercial banks and longer-
term loans, sometimes at a fixed interest rate. However,
insurance coverage or other form of support by export
credit agencies is usually tied to the purchase of equipment
originating from their countries or containing a certain
minimum percentage of national components.

(h) Combined public and private finance

58. In addition to loans and guarantees extended by com-
mercial banks and national or multilateral public financial
institutions, in a number of cases public funds have been
combined with private capital for financing new projects.
Such public funds may originate from State income or

sovereign borrowing. They may be combined with private
funds as initial investment or as long-term payments, or
take the form of governmental grants or guarantees (see
chapter V, “Government support”, ___).

59. Infrastructure projects may be co-sponsored by the
Government through equity participation in the project
company, thus reducing the amount of equity and debt
capital needed from private sources. Land grants may also
be made to the project company, so as to provide addi-
tional revenue sources (e.g. service areas or shopping
malls alongside toll roads). In the case of new infrastruc-
ture, the risk to which the private sector is exposed may be
mitigated by ancillary concessions for operation of infra-
structure already in existence (e.g. a concession over an
existing toll bridge may complement a concession for
building and operating a new one).

60. In some cases, Governments undertake to make direct
payments to the project company with a view to stimulat-
ing investment in projects perceived to be of high com-
mercial risk. Private sector investment in new toll roads,
for instance, may be discouraged by the fact that traffic
forecasts, however professionally they may be prepared,
are uncertain and depend on a number of unforeseeable
factors. In order to attract investment to new projects
deemed to be of public interest, some countries have intro-
duced a system of direct payment by the Government of a
flat sum established, for example, on the basis of a traffic
estimate. Flat-fee payments may also be used in the case
of infrastructure of low commercial potential (e.g. railbed
and stations, piped sewerage and treatment).

61. Government support is often justified by the public
interest in developing infrastructure which the private sec-
tor alone might not be willing to develop without some
form of financial support. It is also argued that, even when
some form of public financial support is provided, private
investment in infrastructure reduces significantly the need
for public subsidies and expenditures that would otherwise
be incurred without private investment. Therefore, direct
Government support is not considered to be inconsistent
with the concept of private infrastructure financing. How-
ever, some forms of financial support offered by Govern-
ments have been criticized as constituting undesirable in-
centives contrary to the principles of private operation of
infrastructure leading to project mismanagement (see
chapter V, “Government support”, ___).

4. Parties involved in infrastructure projects

62. The parties to a privately financed infrastructure
project may vary greatly depending on the infrastructure
sector, the modality of private sector participation and the
arrangements used for financing the project. The following
paragraphs identify the parties in a typical privately
financed infrastructure project involving the construction
of a new infrastructure facility and carried out under the
“project finance” modality.8

8This section discusses selected issues that arise in connection with
different phases of a privately financed infrastructure project. For more
information, including an analysis of economic, financial and manage-
ment issues, the reader is advised to consult general literature on the
subject, such as the UNIDO BOT Guidelines.
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(a) The host Government

63. The execution of a privately financed infrastructure
project frequently involves a number of public authorities in
the host country. The awarding authority and the main body
responsible for the project within the host Government may
rest at the national, provincial or local level. Furthermore,
the execution of the project may necessitate the active par-
ticipation (e.g. for the issuance of licences or permits)
of other agencies in addition to the awarding authority,
at the same or at a different level of Government. These
authorities (which, as indicated in paragraph 25, are collec-
tively referred to in the Guide as “the host Government”)
play a crucial role in the execution of privately financed
infrastructure projects.

64. The host Government normally identifies the project
pursuant to its own policies for infrastructure development
in the sector concerned and determines the type of private
sector participation that would allow the most efficient
operation of the infrastructure. Thereafter, the host Gov-
ernment conducts the process that leads to the selection of
the concessionaire. Furthermore, throughout the life of the
project, the host Government may need to provide various
forms of support—legislative, administrative, regulatory
and sometimes financial—so as to ensure that the infra-
structure is successfully built and adequately operated.
Finally, in some projects the host Government may
become the ultimate owner of the facility.

65. The host Government has a legitimate interest in
ensuring that the project is properly executed and that the
construction work meets the expected standards. Thus, the
Government will usually reserve the right to monitor the
execution of the project, a task that might involve govern-
mental officials at different offices and ministries, and
which requires an adequate level of coordination among
them. For that purpose, it may be helpful to appoint an
agency, committee or officer invested with the authority to
coordinate all monitoring procedures in connection with
the project (see chapter I, “General legislative considera-
tions”, paras. 22-27).

66. The host Government also has an interest in receiving
high quality infrastructure that will benefit the national
economy by the provision of needed services. Additionally,
the host Government might be interested in creating em-
ployment opportunities for local workers, or gaining ad-
vanced technology related to the project. Those objectives
are sometimes reflected in legislative or contractual provi-
sions concerning technology transfer or margins of prefer-
ence for companies that undertake to hire local personnel.

67. The host Government remains accountable to the pub-
lic and will therefore be interested in ensuring that the infra-
structure is operated efficiently and in accordance with its
overall policy for the sector concerned. Besides evaluating
their qualifications, the host Government reviews carefully
the composition of project consortia, so as to satisfy itself of
their commitment to the project in all its phases (see further
chapter III, “Selection of the concessionaire”, paras. 36-38).
Issues affecting the general public, such as quality and con-
tinuity of services, environmental protection, level of tariffs
or the observance of health and safety standards, are of

particular concern for the host Government. Thus, the host
Government may wish to retain the right to exercise some
form of control over the operation of the project, sometimes
through a special regulatory body or through the enforce-
ment of the terms of the project agreement (see chapter VII,
“Operational phase”, ___).

(b) The project company and its shareholders

68. The bulk of the investment in the project, in terms of
money, supplies and labour, is made in the construction,
expansion or renovation of the infrastructure. Thus, the
project consortium usually includes construction and engi-
neering companies and suppliers of heavy equipment
interested in becoming the main contractors or suppliers of
the project. Those companies will be intensively involved in
the development of the project during its initial phase, and
their ability to cooperate with each other and to engage other
reliable partners will be essential for a timely and successful
completion of the works. However, by the very nature of
their business, construction companies and equipment sup-
pliers may not be at ease with a long-term equity participa-
tion in a project. Therefore, they will often seek to involve
a company with experience in the operation and mainte-
nance of the type of infrastructure being built. The presence
of one or more of such companies may be encouraged or
even required by the host Government as an assurance that
the technical feasibility and the financial viability of the
project in all its phases, and not only during the construction
period, have been adequately considered.

69. For the project company’s shareholders it is impor-
tant to have a return on their investment commensurate
with the level of risk they assume. Besides commercial
aspects, such as the level of revenue that the project is
expected to generate, the legal security afforded to invest-
ments in the host country will play an important role in the
decisions of those companies to invest in a given project
(for a discussion of the need for a favourable legal frame-
work for private investment in infrastructure, see chapter I,
“General legislative considerations”, paras. 28-62). In par-
ticular, they will seek to obtain assurances that their
investment will be protected from confiscation or dispos-
session. Foreign companies will also look for guarantees
that they will be able to convert into foreign currency the
revenue earned in local currency, and that they will be able
to repatriate or take abroad their profits and residual
investment after the expiry of the project term (see chapter
V, “Government support”, ___).

70. The companies participating in the project consor-
tium typically establish a separate company with legal
capacity, assets and management of its own for the spe-
cific purpose of carrying out the project (see chapter IV,
“Conclusion and general terms of the project agreement”,
paras. 22-34). It is relatively simple to vest all rights,
assets and obligations related to the project in a single
independent legal entity. Under such a model, the direct
involvement of other parties such as the project company’s
shareholders may be limited, and the project company will
enter into the project agreement and other instruments in
its own name and will have its own personnel and manage-
ment. Furthermore, a project company established as an
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independent legal entity allows a clear separation between
the assets, proceeds and liabilities of the project and those
of the project company’s shareholders, thus facilitating
accounting and auditing procedures. The project company
normally becomes the vehicle for raising the financial
means required in addition to the equity contributed by its
shareholders. Typically, the shareholders will choose a
type of company in which their liability will be limited by
the value of their shares (such as a joint stock company).
Sometimes, the shareholders of the project company may
also include “independent” equity investors not otherwise
engaged in the project (usually institutional investors,
investment banks, bilateral or multilateral lending institu-
tions, sometimes also the host Government or a State-
owned corporation). The participation of private sector
investors from the host country is sometimes encouraged
by the host Government.

71. The project company will have the overall responsibil-
ity for the project and will establish a number of contractual
arrangements with construction contractors, equipment sup-
pliers, the operation and maintenance company and other
contractors, as required for the implementation of the
project. Having usually no recourse to the individual share-
holders, the host Government may require the project com-
pany to provide various types of guarantees for the perform-
ance of its obligations under the project agreement (see
chapter VIII, “Delays, defects and other failures to per-
form”, ___).

(c) Lenders

72. In traditionally secured transactions, the lenders typi-
cally rely on the overall creditworthiness of the borrower
and are protected against failure of the project by guaran-
tees provided by the project company’s shareholders or
their parent companies. This form of financing is usually
described as “corporate finance” or “balance-sheet”
finance, to emphasize that the amounts borrowed to
finance the project become a corporate liability of the
project company’s shareholders. Corporate finance would
typically be provided to borrowers with a sufficiently
strong credit to stand the risk of project failure. Insofar as
the lenders are protected against that risk, corporate
finance may be available to creditworthy borrowers at
relatively favourable terms.

73. However, for large-scale projects involving the con-
struction of new infrastructure the shareholders are often not
ready to guarantee the obligations of the project company.
Therefore, these projects are often carried out as “project
finance”, where the repayment of loans taken by the bor-
rower is primarily assured by the revenue generated by the
project. Other guarantees are either absent or cover only
certain limited risks. To that end, the project’s assets and
revenue, and the rights and obligations relating to the
project, are independently estimated and are strictly sepa-
rated from the assets of the project company’s shareholders.

74. Project finance is said to be “non-recourse” financing
due to the absence of recourse to the shareholders of the
project company. In practice, however, lenders are seldom
ready to commit the large amounts needed for infrastruc-

ture projects solely on the basis of a project’s expected
cash flow or assets. The lenders may reduce their exposure
by incorporating into the project documents a number of
back-up or secondary security arrangements and other
means of credit support provided by the project company’s
shareholders, the host Government, purchasers or other
interested third parties. This modality is commonly called
“limited recourse” financing.

75. The risks to which the lenders are exposed in project
finance, be it non-recourse or limited recourse, are consid-
erably higher than in traditionally secured transactions,
even more so in the case of infrastructure projects where
the security value of the physical assets involved (e.g. a
road, bridge or tunnel) would rarely cover the total finan-
cial cost of the project, given the lack of a “market” where
such assets could be easily realized. This circumstance
affects not only the terms under which the loans are pro-
vided (e.g. the usually higher cost of project finance, as
compared to corporate finance), but also the composition
of the lending syndicate and the role played by the lenders
in structuring the project.

76. Before agreeing to finance the project, the lenders
would review carefully the economic and financial
assumptions of the project so as to assure themselves of its
feasibility and commercial viability. The lenders’ attention
will typically be focused on assessing the following types
of project risks: (a) pre-completion risks, i.e. the risk that
the infrastructure might not be completed at all, or that it
might be completed later than originally planned or at a
higher cost than the original estimate; (b) operating risk,
i.e. the risk that the facility might fail to operate at the
expected level of efficiency; and (c) market risk, i.e. the
risk that the commodity produced or service provided
might not be marketable at the price and at the volume
originally estimated. Commercial banks that specialize in
lending for certain industries are typically not ready to
assume risks with which they are not familiar. For exam-
ple, long-term lenders may not be interested in providing
short-term loans to finance infrastructure construction.
Therefore, in large-scale projects, different lenders are
often involved at different phases of the project.

77. The lenders usually negotiate with the project consor-
tium to structure the project in a way that limits their
exposure to those risks to an acceptable level. As for pre-
completion risks, for example, the lenders examine care-
fully the management, specific skills and financial strength
of the construction contractor or contractors and typically
require that they provide an adequate level of equity
investment and an acceptable form of guarantee of perform-
ance (see further chapter VI, “Construction phase”, ___; and
chapter VIII, “Delays, defects and other failures to per-
form”, ___). A similar approach will be taken with regard to
operation risks (see further, chapter VII, “Operational
phase”, ___; and chapter VIII, “Delays, defects and other
failures to perform”, ___). Acceptable protection against
market risk will depend on the nature of the commodity
produced or service provided. In power generation projects,
for example, the lenders might find comfort in the existence
of a firm commitment by a power distribution company to
a certain minimum level of purchase (e.g. a “take-or-pay”
agreement). Where services are provided directly to the
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public, the lenders will be concerned about the criteria for
fixing and adjusting the prices and whether regulatory con-
trols apply (see chapter VII, “Operational phase”, ___ ).
They will further review carefully the terms of the conces-
sion granted to the project company (whether it is an exclu-
sive concession or and whether the project company will
compete with other service suppliers) (for a discussion of
issues concerning competition, see chapter II, “Sector struc-
ture and regulation”; see also chapter IV, “Conclusion
and general terms of the project agreement”, paras. 17-21).

78. In addition to that, extensive security arrangements
are negotiated with the project company and its sharehold-
ers with a view to guaranteeing priority payment of com-
mercial debts before payments are made to other creditors
or dividends are distributed to equity investors or to the
project company’s shareholders, and to conferring control
of the project on the lenders in the event of default by the
project company.

79. Security used in project finance typically includes
mortgages, fixed or floating charges over all the assets of
the project and assignments of future receivables arising
from the operation of the project. Also, the lenders usually
require the automatic deposit of an agreed part of those
proceeds into a blocked account. Often loan agreements
give the lenders the right to appoint a substitute in the
event of default or inability of the project company to
continue operating the infrastructure. The greater the
amount of security the laws of the host country allow to be
stipulated, the greater is the likelihood that financing will
be available for the project at more favourable terms (see
chapter I, “General legislative considerations”, paras. 18-
19; and chapter IV, “Conclusion and general terms of the
project agreement”, paras. 39-45).

80. With a view to avoiding disputes that might arise
from conflicting actions taken by individual lenders, or
disputes between lenders over payment of their loans,
lenders extending funds to large projects typically nego-
tiate a so-called “inter-creditor agreement”. An inter-
creditor agreement usually contains provisions dealing
with matters such as provisions for disbursement of
payments, pro rata or in a certain order of priority; condi-
tions for declaring events of default and accelerating the
maturity of credits; coordination of foreclosure on security
provided by the project company.

(d) International financial institutions and export
credit agencies

81. International financial institutions and export credit
agencies will have concerns of generally the same order as
other lenders to the project. In addition to this, they will be
particularly interested in ensuring that the project execu-
tion and its operation will not be in conflict with particular
policy objectives of those institutions and agencies. In-
creasing emphasis is being given by international financial
institutions to the environmental impact of infrastructure
projects and their long-term sustainability.

82. The methods and procedures applied to select the
concessionaire will also be carefully considered by inter-

national financial institutions providing loans to the
project. Many global and regional financial institutions
and bilateral development funding agencies have estab-
lished guidelines or other requirements governing procure-
ment with funds provided by them. These institutions and
agencies usually require procurement proceedings to be
conducted in accordance with their guidelines or require-
ments, even if national procurement laws differ. This re-
quirement is typically reflected in their standard loan
agreements (see further, chapter III, “Selection of the
concessionaire”, para. 17).

(e) Other capital providers

83.  Capital providers other than commercial banks and
international financial institutions may include “institu-
tional investors” such as insurance companies, mutual
funds, pension funds or investment funds. Under the terms
of their investment, these other capital providers are usu-
ally entitled to priority payment of principal and interest,
or priority dividend payment, before dividends are distrib-
uted to the project company’s shareholders and other
shareholders of the project company. They will often have
the right to receive periodic reports and financial state-
ments. In the case of institutional investors holding prefer-
ential shares or debentures, they will enjoy other rights
available to them under the laws of the country where the
project company is established or where the shares or
debentures were issued, which may include any of the
following: the right to be collectively represented by an
agent; the right to be consulted on and to approve certain
changes in the statutes of the project company and to be
kept informed of them until repaid; a preferential right to
distribution of surplus assets.

(f) Construction contractors and suppliers

84. The construction contractor or contractors usually
assume responsibility for the design of the facility and
caretaking of it through all stages of construction until its
physical completion. Their main interest is to be able to
complete the works within the agreed schedule and origi-
nal cost estimate and in conformity with the technical
requirements. Typically, the construction contractor will
be required to indemnify the other members of the project
consortium against losses that arise from that contractor’s
failure to perform.9

85. Often one or more of the companies that conclude
contracts with the project company for the construction of
the infrastructure facility or the supply of equipment are
also members of the project consortium. This situation
carries with it the risk that equipment suppliers or con-
struction contractors might attempt to secure contracts at
preferential terms. This is one reason why some host Gov-
ernments insist on the right to review or approve the terms
of such contracts (see chapter VI, “Construction phase”,
___).

9For a discussion of remedies for, and contractual approaches for
dealing with, default by the construction contractor, see UNCITRAL
Construction Legal Guide, pp. 182-195 and pp. 199-212.
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(g) Operation and maintenance company

86. The operation and maintenance of the infrastructure
may be carried out by the project company itself or may
be entrusted to a contractor or group of contractors.
Among all private parties to a project, infrastructure opera-
tors are the ones with the longest lasting involvement in
the project. The operating company in particular will be in
a singular position, as the task of operating the facility will
place it in direct relation with its customers and will
expose the operating company to public scrutiny. For
those reasons, the operating company’s viewpoint as re-
gards the assessment of the economic and financial viabil-
ity and profitability of the project may differ from the
viewpoint of the other members of the project consortium
and, therefore, it may be valuable to obtain the input of the
prospective operating company at the early stages of the
project, for instance by including the operating company
among the project company’s shareholders.

87. Where a contractor is retained for the operation and
maintenance of the infrastructure, possible methods of
payment may vary from lump-sum payments to cost-plus
methods, in which the variable portion above and beyond
the recovery of costs may be either a fixed sum, a percent-
age of the cost or a share in the revenue of the project.
Combinations of any of those methods are also common.
From the perspective of the project company, perform-
ance-based contracts are in most cases preferable to cost-
plus contracts. The project company will normally estab-
lish some form of control mechanism over the operation of
the facility (e.g. audit rights and cost review) so as to
ensure that the operating costs are kept as much as possi-
ble within original estimates. Where the reimbursement of
costs is subject to a maximum ceiling, the interest to
reduce cost will be shared with the operating company.

88. The performance by the operation and maintenance
company is normally subject to standards of quality that
may derive from many different sources, including the
law, the project agreement, the operation and maintenance
contract or the instructions or guidelines issued by the
competent regulatory body. In addition to that, a number
of other requirements may be contained in legislation such
as labour or environmental law. The operation and main-
tenance company is usually required to provide guarantees
in the form of independent (or “on-demand”) guarantees,
contract or performance bonds or surety bonds, and to pur-
chase and maintain adequate insurance, including casualty
insurance, worker’s compensation insurance, environmen-
tal damage and third party liability insurance.

(h) Insurers

89. Privately financed infrastructure projects involve
a variety of risks during both the construction and opera-
tional phases of the project which the project company,
the host Government, the lenders or the contractors may
not be able to absorb. Thus, obtaining adequate insurance
against such risks is essential for the viability of a
privately financed infrastructure project. Typically,
an infrastructure project will involve casualty insurance
covering its plant and equipment, third party liability

insurance, and worker’s compensation insurance. Other
possible types of insurance include insurance for business
interruption, interruption in cash flows, and cost overrun
insurance. Those types of insurance are usually avail-
able in the commercial insurance markets, although the
availability of commercial insurance may be limited for
certain force majeure risks (e.g. war, riots, vandalism,
earthquakes, hurricanes). The private insurance market is
playing an increasing role in the coverage against some
types of political risks, such as contract repudiation, failure
by a governmental agency to perform its contractual
obligations or unfair calls of independent guarantees. In
addition to private insurance, guarantees against political
risks may be provided by international financial institu-
tions, such as the World Bank, the Multilateral Investment
Guarantee Agency (MIGA), the International Finance
Corporation, regional development banks or by export
credit agencies.

(i) Independent experts and advisers

90. Independent experts and advisers play an important
role at various stages of the development of privately
financed infrastructure projects. Experienced companies
typically supplement their own technical expertise by
retaining the services of outside experts and advisers, such
as financial experts, outside international counsel or con-
sulting engineers. Independent experts and advisers may
also assist the host Government in devising sector-specific
strategies for infrastructure development and in formulat-
ing an adequate legal and regulatory framework. Further-
more, independent experts and advisers may assist the
Government in the preparation of feasibility and other
preliminary studies, in the formulation of requests for pro-
posals or standard contractual terms and specifications, in
the evaluation and comparison of proposals or in the nego-
tiation of the project agreement.

91. Merchant and investment banks often act as advisers
to project consortia in arranging the finance and in formu-
lating the project to be implemented, an activity which,
while essential to project finance, is quite distinct from the
financing itself. They may also provide advisory services
to Governments in seeking solutions to legal, economic,
financial and environmental problems that arise in the pre-
liminary phases of infrastructure projects.

92. In addition to private entities, a number of inter
governmental organizations (e.g. UNIDO, the regional
economic commissions of the United Nations) and inter-
national financial institutions (e.g. the World Bank,
the regional development banks) have special programmes
whereby they may either provide this type of technical
assistance directly to the host Government or assist the
host Government in identifying qualified advisers.

5. Phases of execution

93. Depending on the type of infrastructure, the phases
through which a privately financed infrastructure project
evolves may include the initial identification of the project
and the selection of the concessionaire, the conclusion of
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the project agreement and related instruments, the execu-
tion of the construction or modernization works to the
operation of the infrastructure facility and possibly the
transfer of the project to the host Government. The follow-
ing paragraphs describe briefly the various phases of a
privately financed infrastructure project involving the con-
struction of a new infrastructure facility and carried out
under the “project finance” modality. These phases may
not necessarily be present in other types of projects, or
may evolve in a different way.

(a) Identification of the project

94. One of the initial steps taken by the host Government
in respect of a proposed infrastructure project is to conduct
a preliminary assessment of its feasibility, including eco-
nomic and financial aspects such as expected economic
advantages of the project, estimated cost and potential
revenue anticipated from the operation of the infrastruc-
ture facility. It is also important at this stage to assess the
technical feasibility of the project as well as its environ-
mental impact. The preliminary conclusions reached by
the host Government at this stage will play a crucial role
in conceiving the type of private sector involvement that is
sought for the implementation of the project, for instance,
whether the infrastructure facility will be owned by the
host Government and temporarily operated by the private
entity, or whether the facility will be owned and operated
by the private entity. The choice of the modality of private
sector participation will be significant for a series of legal
issues commonly dealt with in the legislation, such as the
ownership of the infrastructure facility and related assets
and the acquisition of land (see chapter IV, “Conclusion
and general terms of the project agreement”, paras. 8-12).

95. In projects that involve the transfer to the private
sector of a governmentally-owned public utility, the host
Government may need to take a number of additional pre-
paratory steps with a view to enabling its operation as a
private company, such as restructuring the company ac-
cording to commercial principles or abolishing statutory
monopolies.

96.  Following the identification of the future project, it is
for the host Government to establish its relative priority and
to assign human and other resources for its implementation.
At that point, it is desirable that the host Government review
existing statutory or regulatory requirements relating to the
operation of infrastructure facilities of the type proposed
with a view to identifying the main governmental bodies
that have to give approvals, licences or authorizations or
which have to be otherwise involved in the project. Depend-
ing on the importance and level of authority assigned to the
project, the host Government, at that stage, may wish to
designate an office or agency for the purpose of coordinat-
ing the input of other offices and agencies concerned and
monitoring the issuance of licences and approvals (for fur-
ther consideration of this issue, see below, chapter I, “Gen-
eral legislative considerations”, paras. 22-27).

97. Furthermore, the host Government may need to make
advance budgeting arrangements, to enable it to meet fi-
nancial commitments that extend over several budgetary

cycles, such as long term commitments to purchase the
project’s output (e.g. “take-or-pay” arrangements) or other
forms of support provided to the project (see chapter V,
“Government support”, ___).

(b) Selection of the concessionaire

98. Once a project has been identified, its viability and
feasibility have been assessed, and the need or interest for
private financing has been confirmed, the host Govern-
ment will turn to the selection of the concessionaire. For
projects involving the construction of new infrastructure,
the selection method often involves competitive proposals
submitted by a selected number of candidates who have
met the relevant prequalification requirements.

99. The confidence of project consortia in the viability of
the project and their readiness to invest the time and funds
required for preparing tenders or proposals is often influ-
enced by their assessment of the rules governing the selec-
tion process. Project consortia might be discouraged to
participate in a selection process that they perceive as
unclear or cumbersome. Therefore, for Governments wish-
ing to attract private sector investment in infrastructure it
is advisable to have procedures in place that maximize
economy and efficiency in procurement, provide a fair and
equitable treatment of all project consortia and ensure
transparency in the selection process.

100. Whatever method is chosen by the host Govern-
ment, the selection process for infrastructure projects is
often complex and might require considerable time and
entail significant cost for project consortia, thus adding to
the overall cost of the project. Ensuring that documents
distributed to project consortia are sufficiently clear and
contain all elements necessary for the preparation of their
tenders or proposals is important to reduce the need for
clarifications, as well as minimize the potential for com-
plaints or disputes. The legislation plays a significant role
by providing a clear framework for the award of privately
financed infrastructure projects (see further, chapter III,
“Selection of the concessionaire”).

(c) Preparations for the implementation of the project

101. Following the selection of the concessionaire, a
number of measures will have to be taken with a view to
beginning the implementation of the project. The project
agreement will set forth the obligations of the parties con-
cerning the implementation of the project. For projects as
complex as infrastructure projects, it is not unusual that
several months elapse in negotiations before the parties are
ready to sign the project agreement. A number of factors
have been reported to cause delay in the negotiations, such
as inexperience of the parties, poor coordination between
different governmental agencies, uncertainty as to the
extent of governmental support, or difficulties in establish-
ing security arrangements acceptable to the lenders.10 A

10For a discussion of issues having an impact on achieving financial
closure, see International Finance Corporation, Financing Private Infra-
structure ..., p. 37.
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significant contribution may be made by the host Govern-
ment by ensuring appropriate coordination among all of-
fices and agencies involved, or by identifying in advance
the types of guarantees and facilities it may provide to the
implementation of the project (see chapter V, “Govern-
ment support”, ___ ). The clearer the understanding of the
parties as to the matters to be provided in the project
agreement, the greater the chances that the negotiation of
the project agreement will be conducted successfully.
Conversely, where important issues remain open after the
selection process and little guidance is provided to the
negotiators as to the substance of the project agreement,
there might be considerable risk of costly and protracted
negotiations.

102. In addition to the conclusion of the project agreement
and related instruments, the project company will also enter
into agreements with the lenders for the provision of loans
for the implementation of the project and will establish con-
tractual arrangements with contractors and suppliers.
Moreover, a number of other arrangements are usually
made in the period immediately following the award of the
project in preparation for the commencement of the con-
struction. The project company may also have at this stage
to bring in the country the equipment and other material, as
well as the personnel needed for the execution of the project.
Where licences are required, the host Government will be
instrumental in avoiding unnecessary delays.

(d) Construction phase

103. Following the satisfactory completion of the pre-
liminary arrangements referred to above, funds may be
disbursed for the implementation of the project, and the
construction works may begin. It is during the construction
phase that most of the investment is made in the project,
at a time when no revenue is yet generated by the infra-
structure. Thus, the overall financial viability of the
project is largely predicated upon a successful construction
phase. Delays in the construction and cost overruns are the
two main reasons of concern for all the parties involved.

104. From the perspective of the host Government, delay
and cost overruns also carry negative political implications
and may undermine the credibility of the host Govern-
ment’s policy on privately financed infrastructure projects.
The host Government usually requires the project com-
pany to assume full responsibility for the timely comple-
tion of the construction. The project company, in turn, will
seek relief in the event of force majeure and other exempt-
ing circumstances, as well as assurances that it will not
incur additional cost or liability for delays that result from
requests by the host Government for changes in the origi-
nal design or specifications of the project. Therefore, a
number of provisions will be made in the project agree-
ment, sometimes pursuant to a statutory requirement, so as
to deal with the possible consequences of those situations
(see chapter VIII, “Delays, defects and other failures to
perform”, ___). Furthermore, the host Government, as
well as the lenders, will want to be assured that the tech-
nology proposed for the implementation of the project has
been sufficiently used and is of proven safety and reliabil-
ity. They will consider with great caution any suggestion

to use new or untested technologies. In any event, a
number of tests may be required to be performed prior to
final acceptance of the infrastructure facility.

105. Completion and cost-overrun risks will normally be
allocated by the project company to the construction con-
tractors and, for that purpose, the construction contract
will normally be a fixed-price, fixed-time turnkey contract
with guarantees of performance by the contractors. The
contract usually requires the construction contractor to
provide guarantees that the infrastructure facility will
operate to predetermined performance standards. The li-
ability of the construction contractors may extend beyond
the completion date pursuant to the terms of their contracts
or provisions of the applicable law. Also, the equipment
suppliers are usually asked to provide extensive warranties
as to the fitness of the technology provided.

(e) Operational phase

106. After completion of the construction works, and
upon authorization by the host Government for the opera-
tion of the facility, the longest phase of the project begins.
During that phase the project company undertakes to op-
erate and maintain the infrastructure facility and to collect
revenue from the users. Conditions for the operation and
maintenance of the facility, as well as quality and safety
standards, are often provided in the law and spelled out in
detail in the project agreement. In addition to that, a regu-
latory body may exercise an oversight function over the
operation of the facility (see chapter VII, “Operational
phase”, ___).

107. For the project company, the revenue generated by
the infrastructure facility is the sole source of funds for
repaying its debts, recouping its investment and making a
profit. Therefore, one of the main concerns of the project
company during the operational phase is to avoid as much
as possible any interruption in the operation of the facility
and to protect itself against the consequences of any such
interruption. In this respect, the interests of the lenders will
normally be convergent with those of the project company.
It will be important for the project company to ensure that
supplies and power needed for the operation of the facility
will be constantly available. Also, the project company
will be concerned that the exercise by the host Govern-
ment of its monitoring or regulatory powers does not cause
disturbance or interruption in the operation of the facility,
and that it does not result in additional costs to the project
company.

108.  The host Government, too, will be interested in
ensuring the continuous provision of services or goods to
the users and customers of the infrastructure facility. At
the same time, however, the host Government will have a
legitimate interest in ensuring that the operation and main-
tenance of the facility are performed in accordance with
the applicable quality and safety standards and operating
rules and conditions (see chapter VII, “Operational phase”,
___). These aspects will be of particular concern to the
host Government in respect of infrastructure facilities open
to use by the general public (such as a bridge or tunnel) or
of a hazardous nature (such as power plants or gas distri-
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bution networks). The particular perspective of the host
Government, which results from its being accountable to
the public for the infrastructure facility, may lead to con-
flicts or disagreements with the project company. Thus,
the importance can be seen of having in place clear rules
concerning the operation of the infrastructure facility and
of establishing adequate methods for settling disputes
between the host Government and the project company
that might arise at that phase of the project (see chapter XI,
“Settlement of disputes”, ___).

(f) End of the project

109. With the exception of those cases where the infra-
structure facility is to be permanently owned by the project
company, most privately financed infrastructure projects
are undertaken for a certain period. In some projects,
extensions of the project period in favour of the same
project company may be possible; in other cases, the law
requires any extension of the concession to be submitted
to competitive tendering (a more detailed discussion of
these issues is contained in chapter IX, “Duration, exten-
sion and early termination of the project agreement”, ___).
In some countries, it is customary to award consecutive
concessions for the same infrastructure, so that the assets
are transferred directly from one concessionaire to its
successor.

110. Some Governments may, however, have an interest
in receiving the infrastructure facility and all related assets
and equipment at the end of the term of a BOT project. In
those cases, the host Government will be interested in
ensuring that modern technology has been transferred, that
the infrastructure facility has been properly maintained,
and that national personnel have been adequately trained
for the operation of the facility.

A/CN.9/444/Add.2

Chapter I. General legislative
considerations

LEGISLATIVE RECOMMENDATIONS

Constitutional issues

1. It is advisable to review existing constitutional provi-
sions so as to identify possible restrictions to private sector
participation in infrastructure development and operation,
limitations to the use of public property by private entities
and obstacles to private ownership of infrastructure (see
paras. 1-4).

Legislative approaches

2. General enabling legislation may be usefully supple-
mented by special laws dealing with specific infrastructure
sectors. Where sector-specific laws already exist, it is
desirable to review them with a view to ascertaining their

suitability for privately financed infrastructure projects
(see paras. 5-8).

Legislative authority to grant concessions

3. The law should state clearly the authority of the host
Government to award infrastructure projects to the private
sector and name those fields of activity or types of infra-
structure that may be developed by private entities (see
para. 10).

4. It is advisable for the law to recognize the right of the
project company to charge a price for the use of the infra-
structure or the service or goods it provides, in accordance
with the laws of the country and under the conditions to be
provided in the project agreement. It is further advisable
for the law to empower the parties to agree on mechanisms
for calculating and adjusting those prices (see para. 11).

Legal regime of the project

5. It may be useful to incorporate into special legislation
pertaining to privately financed infrastructure projects those
rights and obligations which would otherwise have been
applied by implication, and which are found to be appropri-
ate in connection with those projects. The enactment of
general enabling legislation may provide an
opportunity for excluding the application of those rules of
law which are found to pose obstacles to the execution of
privately financed infrastructure projects (see paras. 12-15).

Ownership and use of infrastructure

6. The law should authorize the State to transfer or make
available to the project company such public land or exist-
ing infrastructure that may be required for the execution of
the project (see paras. 16-19).

Legal status of public service providers

7. It is desirable for the law to authorize the State to
grant to the project company the rights, privileges and
facilities that are necessary to build and operate the infra-
structure and to provide the relevant public services, in its
own name or as an agent of the host Government, where
the operation of public infrastructure or the provision of
public services is reserved to the State (see paras. 20-21).

Administrative coordination

8. It is advisable for the law to indicate the organs of the
host Government, including, as appropriate, national, pro-
vincial and local authorities that are authorized to award
concessions for infrastructure projects (see paras. 22-23).

9. The law might entrust one organ with the authority to
receive the applications for licences needed for the imple-
mentation of infrastructure projects, to transmit them to
the appropriate agencies and monitor the issuance of all
licences required at the time of the award of the project
and other licences that might be introduced thereafter (see
paras. 24-26).

10. The law might also authorize the relevant agencies to
issue provisional licences and provide a time period be-
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yond which those licences are deemed to be granted unless
they are rejected in writing (see paras. 24-26).

11. To the extent that the host Government is not in a
position to make provisions such as those referred to in (9)
and (10) above, it may wish to include in the law a pro-
vision requiring the awarding authority to use its best ef-
forts to assist the project company in obtaining the re-
quired licences (see para. 27).

Other relevant areas of legislation

12. In addition to legislation immediately relevant for
privately financed infrastructure projects, adequate provi-
sions in other areas of law would facilitate transactions
necessary to carry out infrastructure projects and reduce
the perceived legal risk of investment in the country (e.g.
investment protection law, property law, rules and proce-
dures on expropriation, intellectual property law, security
law, company law, accounting practices, contract law, in-
solvency law, tax law, environmental protection law, set-
tlement of disputes) (see paras. 28-62)

National legislation and international agreements

13. The host Government may wish to consider the desir-
ability of adhering to international agreements on trade
facilitation or agreements on promotion of trade in specific
industries and services that would have a positive impact
on the implementation of privately financed infrastructure
projects (see paras. 63-67).

NOTES ON LEGISLATIVE RECOMMENDATIONS

A. LEGAL FRAMEWORK FOR PRIVATELY
FINANCED INFRASTRUCTURE PROJECTS

1. Constitutional issues

1. The constitutional law of a number of countries refers
generally to the duty of the State to ensure the provision
of public services. Some of them list the infrastructure and
services sectors which come under the responsibility of the
State, while in others the task of identifying those sectors
is delegated to the legislator. Under some national consti-
tutions, the provision of certain public services is reserved
exclusively to the State or to specially created public en-
tities. Other constitutions, however, authorize the State to
award concessions to private entities for the development
and operation of infrastructure and the provision of public
services. In some countries, there are limitations to the
participation of foreigners in certain sectors, or there exist
requirements that the State should participate in the capital
of the companies providing public services.

2. For countries wishing to promote private investment
in infrastructure it is important to review the existing con-
stitutional provisions so as to identify possible restrictions
to the implementation of privately financed infrastructure
projects. In some countries, privately financed infrastruc-
ture projects have been delayed by uncertainties regarding
the extent of the State’s authority to award them. Some-

times, concerns that those projects might contravene con-
stitutional provisions on State monopolies or on the provi-
sion of public services have led to judicial disputes, with
negative impact on the implementation of the projects.

3. Another important category of constitutional provi-
sions includes those relating to the ownership of land or
infrastructure facilities. The constitutional law of some
countries contains limitations concerning private property
of land and certain types of means of production. In other
countries private property is recognized, but the constitu-
tion declares all or certain types of infrastructure to be
State property. Prohibitions and restrictions of this nature
might be an obstacle to the execution of projects that entail
private operation, or private operation and ownership, of
the relevant infrastructure.

4. Irrespective of the choice made by the host Govern-
ment regarding the ownership of infrastructure, it is impor-
tant for a country wishing to attract private investment in
infrastructure to ensure that the State is authorized to make
available to the project company such land or existing
infrastructure as may be required for the execution of in-
frastructure projects. In some countries it has been found
necessary to amend the constitution so as to provide the
State with that authority.

2. General and sector-specific legislation

5. In some countries, as a matter of legislative practice,
it has been considered appropriate to adopt specific legis-
lation regulating the execution and operation of one or
more individual projects. In other countries with a well-
established tradition of awarding concessions to the pri-
vate sector for the provision of public services, the State is
authorized by general legislation to award to the private
sector any activity carried out by the public sector which
has an economic value that makes such activity capable of
being exploited by private entities. General enabling legis-
lation of this type creates a framework for providing a
uniform treatment to issues that are common to privately
financed projects in different infrastructure sectors. Coun-
tries that consider it desirable to adopt general legislation
may wish to determine what issues are suitable for being
dealt with at this legislative level, and what issues should
be left for specific legislation, regulations or for the
project agreement.

6. By its very nature, general legislation is normally not
suitable to address all the particular requirements of differ-
ent sectors. In fact, the provision of certain public services
is in several countries subject to special legislation govern-
ing specific infrastructure sectors (e.g. telecommunica-
tions, power generation and distribution, road and railway
transportation). One of the arguments in favour of the
adoption of sector-specific legislation, even in countries
that have adopted general enabling legislation addressing
cross-sectoral issues, is that it allows the legislator to take
into account the market structure in devising regulatory
mechanisms for individual infrastructure sectors.

7. Sector-specific legislation typically sets forth the policy
of the Government for the sector concerned, lays down the
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mechanisms for implementing such policy and provides the
general rules for the provision of the relevant services. In
many countries, sector-specific legislation was adopted at
times when a significant portion, or even the entirety of the
national infrastructure constituted State monopolies. Recent
national strategies for promoting private sector investment
in infrastructure were often based on the results of extensive
studies that analysed questions such as the extent of compe-
tition that could be introduced in the market as a whole or
within specific segments of it, and considered the potential
economic costs and expected benefits of abolishing legal
monopolies or retaining them in full or in part (see chapter
II, “Sector structure and regulation”, ___). For countries
interested in promoting private sector investment in infra-
structure it is advisable to review existing sector-specific
legislation so as to ascertain their suitability for privately
financed infrastructure projects.

8. Sector-specific legislation may further play an impor-
tant role in establishing a framework for the regulation of
individual infrastructure sectors (see chapter II, “Sector
structure and regulation”, ___). Legislative guidance is par-
ticularly useful in countries at the initial stages of setting up
or developing national regulatory capacities. Such guidance
is also useful to reassure the lenders and the project consor-
tium that the regulators do not have unlimited discretion in
the exercise of their functions, but are bound by the param-
eters provided by the law. However, it is generally advisable
to avoid rigid or excessively detailed legislation, which in
most cases would not be adequate to the long-term nature of
privately financed infrastructure projects.

3. Elements for an enabling legislation

9. The implementation of privately financed infrastruc-
ture projects may require the enactment of special legisla-
tion or regulations authorizing the State to entrust the pro-
vision of public services to private entities or decentralized
entities wholly or partially owned by the State. Besides
being sometimes needed to satisfy national constitutional
and other requirements, the enactment of express legisla-
tive authorization may be an important measure to foster
the confidence of potential private sector investors,
national or foreign, in a national policy to promote private
sector investment in infrastructure. While it is generally
not advisable to attempt to regulate through general legis-
lation specific aspects of the mutual rights and obligations
of the project company and the Government, there is a
number of core issues that might usefully be addressed in
general legislation.

(a) Legislative authority to grant concessions

10. In some legal systems the State is directly responsible
for the provision of public services and may not delegate
such a function without prior legislative authorization. For
those countries that wish to attract private investment
in infrastructure, it is therefore particularly important that
the law states clearly the authority of the Government to
entrust to entities other than governmental agencies the
right to provide certain public services and to charge a
price for them. For clarity purposes, it is further advisable

to identify in such general legislation those fields of activ-
ity in which concessions may be awarded.

11. The law should also empower the parties to agree on
mechanisms for calculating and adjusting those prices,
when they are not established by a regulatory body. Such
a general provision in the enabling legislation may be
particularly important in those countries where public
services are State monopolies, or where it is envisaged to
engage private entities to provide certain services that used
to be available to the public free of charge. In some coun-
tries the absence of prior legislative authorization has
given rise to judicial disputes challenging the project com-
pany’s authority to require the payment of a price for the
service provided.

(b) Legal regime of privately financed
infrastructure projects

12. In some legal systems belonging to or influenced by
the civil law tradition, the provision of public services may
be governed by a body of law known as “administrative
law”, which governs a wide range of State functions. In
most of those countries there are well-defined concepts of
administrative law that may cover certain forms of infra-
structure projects, such as “public works concession”,
“public services concession”, or “delegations”, “licences”
or “permissions” for the provision of certain forms of
public services. Various rights and obligations of the par-
ties may derive from statutory provisions, judicial prec-
edent or general principles of law, according to the type of
the project and the nature of the instrument of award (e.g.
whether a bilateral agreement or a unilateral act).

13. In some of those legal systems, for instance, the
Government generally has the right to revoke administra-
tive contracts or to modify their scope and terms, for rea-
sons of public interest, usually subject to compensation of
loss caused to its contractors, or additional cost incurred
by them. Additional rights might include extensive moni-
toring and inspection rights, as well as the right to impose
sanctions on the private operator for failure to perform. In
some countries, there are special provisions for the settle-
ment of disputes arising out of Government contracts, and
there may be limitations to the right of governmental agen-
cies to agree on non-judicial procedures for settlement of
disputes (see chapter XI, “Settlement of disputes”, ___).
At the same time, some legal systems recognize certain
implied conditions in all Government contracts that afford
a certain level of protection to Government contractors,
such as the right to review the terms of the contract fol-
lowing unforeseen changes in the circumstances (see chap-
ter VIII, “Delays, defects and other failures to perform”,
___). In some countries, however, the ability of the Gov-
ernment to revoke or alter the terms under which a private
entity provides a public service might be limited to those
cases where the relevant instrument was issued in the form
of a unilateral act of discretion.

14. The existence of a special legal regime applicable to
infrastructure operators and public service providers is not
limited to the legal systems referred to above. In several
countries belonging to or influenced by the common law
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tradition there are special rules for each type of public
utility (e.g. telecommunications, railways, electricity),
which may not always be systematically grouped into a
broader body of law. In these countries, too, particular
rules have been developed for Government contracts,
often through the extensive use of standard forms and
terms. Those special rules typically give the Government
certain powers of termination or modification balanced by
an obligation to indemnify the contractor against the dam-
age sustained by reliance on the contract. In that regard, an
important distinction is made in some common law juris-
dictions between “franchises”, which create vested rights
in the public utility to provide the relevant service, from
mere “licences”, which are personal privileges usually
capable of being revoked by the grantor. However, in
some countries it is understood that even unilateral acts
licensing a private entity to carry out a given activity may
create vested rights and, therefore, they may not be
changed by the Government without the consent of the
private entity, unless such possibility is expressly provided
for in the law or in the terms of the licence.

15. In countries where Government contracts are subject
to a special regime, it may be advisable for the legislature to
review the adequacy of the existing regime for privately
financed infrastructure projects and to identify possible dif-
ficulties that might result from the application of such a
special regime. For purposes of transparency and to avoid
any doubts by potential foreign as well as domestic inves-
tors, it may be useful to incorporate into special legislation
pertaining to privately financed infrastructure projects those
rights and obligations that are implied or are not treated
systematically in the legal system and which are found to be
appropriate in connection with those projects. By the same
token, the enactment of general enabling legislation may
provide an opportunity for excluding the application of
those rules of law which are found to pose obstacles to the
execution of privately financed infrastructure projects.

(c) Ownership and use of infrastructure

16. A number of countries have extensive provisions on
the preservation and protection of State property, includ-
ing special procedures and authorizations required for
transferring the title to such property to private entities or
granting to private entities the right to use governmental
property. Whatever choice is made by the host Govern-
ment regarding the ownership of the infrastructure facility
to be built, modernized or rehabilitated, it is important for
a country wishing to attract private investment in infra-
structure to authorize the State to transfer or make avail-
able to the project company any land or existing infra-
structure required for the execution of the project for a
period not less than the duration of the project agreement.

17. The ownership regime for a particular project may be
the result of practical considerations, such as the opera-
tional life of the infrastructure or the interest of the Gov-
ernment in retaining title to it. Moreover, in some projects
the parties may wish to distinguish between assets that are
to be owned by or reverted to the Government at the end
of the concession period, and other assets acquired by the
project company during that period and which remain the

project company’s property. In some countries the law
expressly provides that title to all assets originally fur-
nished by the host Government for the construction of the
facility, and to the facilities and improvements built there-
after by the project company, is vested in the host Govern-
ment throughout the duration of the agreement. Some
laws, on the other hand, authorize the transfer to the
project company of title to the property required for the
purposes of the concession or provide that the project
company will own all assets that are acquired as a result of
the concession. Other laws, while not authorizing the
transfer of title to the project company, provide for some
other rights in rem and provide in detail for their nature
and scope (e.g. leasehold, right to use, usufruct).

18. Whatever form its rights may take, for the project
company it is important to be assured that they are based
on sufficient legislative authority and that it will be able to
enforce them against third parties. The same concern will
be shared by the lenders and other project investors. Fur-
thermore, in view of the legal restrictions that apply in
many countries to the use of public property by private
entities, the Government may necessitate prior legislative
authorization to allow the project company to use any
additional public property.

19. Therefore, it might be desirable for the relevant leg-
islation to clarify the nature of the property rights, if any,
that may be granted to the project company, taking into
account the type of infrastructure concerned. Furthermore,
it might be useful for the law to authorize the Government
to grant to the project company the right to use land, roads
and other supporting facilities not directly related to the
project, as required for the construction and operation of
the infrastructure, under the terms and conditions to be
provided in the project agreement.

(d) Legal status of public service providers

20. Public agencies or State organs providing public serv-
ices are typically entrusted with powers designed to facili-
tate the provision of the service and to ensure that the users
comply with and observe the pertinent regulations and rules.
This may include, for instance, the right to issue, or control
compliance with, safety regulations and the right to suspend
the provision of service for emergency or safety reasons or
because of default or non-compliance by the users (see
chapter VII, “Operational phase”, ___). Those powers typi-
cally derive from the overall authority of the State and in
some legal systems they are inherently governmental.

21. In countries with a well established tradition of award-
ing concessions for the provision of public services, the
concessionaire is typically entrusted with the necessary
powers by a delegation of authority from the State. The
extent of powers delegated to the concessionaire is usually
defined in the project agreement and may not need to be
provided in detail in general enabling legislation of the type
discussed in the Guide. However, where the operation of
public infrastructure or the provision of public services is
reserved to the State, it is desirable for the law to provide the
State with the general authority to grant to the project com-
pany the rights, privileges and facilities that are necessary to
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build and operate the infrastructure and to provide the rel-
evant public services, in its own name or as an agent of the
host Government.

4. Administrative coordination

22. Depending on the administrative structure of the host
country, privately financed infrastructure projects may
require the involvement of several different governmental
agencies, at various levels of Government. For instance,
the competence to lay down regulations and rules for the
activity concerned may rest in whole or in part with a
governmental agency at a level different from the one that
is responsible for providing the relevant service. It may
also be that both the regulatory and the operational func-
tions are combined in one entity, but that the authority to
award Government contracts is centralized in a different
governmental agency. For projects involving foreign in-
vestment, it may also happen that certain specific
competences may fall within the mandate of the agency of
the host Government that is responsible for approving for-
eign investment proposals.

23. Where general enabling legislation is adopted, it is
advisable to indicate clearly the agencies or levels of gov-
ernment competent to award infrastructure projects to the
private sector. It may be useful to consider the extent of
powers that may be needed by authorities other than the
central Government to carry out projects falling within
their purview. General legislation may itself provide the
procedures for identifying or prioritizing infrastructure
projects to be awarded to the private sector or it may refer
to the rules that will establish those procedures. Similarly,
the legislation may provide the procedures to be followed
for the selection of the concessionaire, or indicate under
which rules the selection is to be carried out (see further,
chapter III, “Selection of the concessionaire”).

24. In addition to clarifying matters relating to the overall
authority to award projects in a specific sector, the legis-
lation may play a useful role in facilitating the issuance of
approvals and licences that may be needed in the course of
a project (such as licences under foreign exchange regula-
tions; licences for the incorporation of the project com-
pany; authorizations for the employment of foreigners;
registration and stamp duties for the use or ownership of
land; importation licences for equipment and supplies;
construction licences; licences for the installation of cables
or pipelines; licences for bringing the facility into opera-
tion; spectrum allocation for mobile communication). The
required licences and authorizations may fall within the
competence of various organs at different levels of
the national administration and the time required for their
issuance may be significant, particularly when the approv-
ing organs or offices were not originally involved in con-
ceiving the project or negotiating its terms.

25. By the time the project agreement is signed, the
project consortium will normally have spent considerable
time and invested significant sums in the project (e.g.
preparation of feasibility studies, engineering design and
other technical documents; preparation of tendering docu-
ments and participation in the tendering proceedings;

negotiation of the project agreement, loan agreements and
other project-related contracts agreements; hiring consult-
ants and advisers). The possibility of not obtaining the
licences needed for the construction of the facility may
dissuade serious investors from competing for the award
of the project. Furthermore, delay in bringing an infra-
structure project into operation as a result of failing
licences is likely to compromise the project’s financial
viability or cause considerable loss to its sponsors. Where
the additional financial cost cannot be recovered by means
of an extension of the concession period, or by raising the
tariffs or charging higher prices, the project company
might turn to the host Government for redress or support.
The consequence would often be an increase in the cost of
the project and in its cost to the public.

26.  An early assessment of licences needed for a par-
ticular project may significantly contribute to avoiding
delay in the implementation phase. A possible measure to
enhance the coordination in the issuance of licences and
approvals might be to entrust one organ with the authority
to receive the applications for licences, to transmit them to
the appropriate agencies and monitor the issuance of all
licences listed in the request for proposals and other
licences that might be introduced by subsequent regula-
tions. The law may also authorize the relevant agencies to
issue provisional licences and provide a time period
beyond which those licences are deemed to be granted
unless they are rejected in writing.

27.  However, there might be instances where the host
Government, for constitutional or other reasons pertaining
to its internal organization, might not be in a position to
assume responsibility for the issuance of all licences or to
entrust one single body with such a coordinating function.
In that case, the host Government might wish to consider
providing some assurance that nevertheless it will as much
as possible assist the project company in obtaining
licences required by national law, for instance as by des-
ignating an office or agency dedicated to provide informa-
tion and assistance to project consortia regarding the
required licences to be obtained, as well as the relevant
procedures and conditions.

B. OTHER RELEVANT AREAS OF LEGISLATION

28. In addition to issues pertaining to legislation immedi-
ately relevant for privately financed infrastructure projects,
a favourable legal framework may include provisions in
other areas of legislation. Private investment in infrastruc-
ture would be encouraged by the existence of legislation
that promotes private investment in economic activities.
The following paragraphs point out only a few selected
aspects of other fields of law that may have an impact on
the implementation of infrastructure projects.11 The exist-
ence of adequate legal provisions in these other fields may

11For a general overview of the legal framework required for fostering
private investment in privatized sectors, see United Nations Conference
on Trade and Development, Comparative Experiences with
Privatization (New York and Geneva, 1995), pp. 40-52. Particularly
in respect of economies in transition, see United Nations Economic
Commission for Europe, Legal Aspects of Privatization in Industry
(New York, 1992), pp. 13-30.
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facilitate a number of transactions necessary to carry out
infrastructure projects and to reduce the perceived legal
risk of investment in the country.

1. Investment protection

29. One matter of particular concern for the project con-
sortia and the lenders is the degree of protection afforded
to investment in the host country. The confidence of inves-
tors in the host country may be fostered, for example, by
protection from nationalization or dispossession without
judicial review and appropriate compensation. Companies
participating in project consortia will also be concerned
about their ability, inter alia, to bring to the country with-
out unreasonable restrictions the qualified personnel
required for working with the project, to import needed
goods and equipment, to have access to foreign exchange
as needed, transfer abroad or repatriate their profits.

30. For countries that already have adequate investment
protection legislation, it may be useful to consider ex-
pressly extending the protection provided in such legisla-
tion to private investment in infrastructure projects.

31. In addition to adopting domestic legislation on
investment protection, an increasing number of countries
have entered into bilateral investment agreements which
aim at facilitating and protecting the flow of investment
between the contracting parties. Investment protection
agreements usually contain provisions concerning the ad-
mission and treatment of foreign investment; transfer of
capital between the contracting parties (e.g. payment of
dividends abroad, repatriation of investment); availability
of foreign exchange for transfer or repatriation of proceeds
of investment; protection from expropriation and nation-
alization and settlement of investment disputes. The exist-
ence of such an agreement between the host country and
the originating country or countries of the members of the
project consortium may play an important role in their
decision to invest in the host country. Depending on its
terms, such an agreement may reduce the need for assur-
ances or guarantees by the Government geared to indi-
vidual infrastructure projects.

32. A multilateral agreement on investment is currently
being negotiated under the auspices of the Organization
for Economic Cooperation and Development (OECD).
The OECD multilateral agreement on investment is in-
tended to deal with dispute settlement, protection of inves-
tors and investments, liberalization, privatization and mo-
nopolies, key personnel, environment and labour issues,
performance requirements, investment incentives.

2. Property law

33. It is desirable that the property laws of the host coun-
try reflect modern acceptable standards and contain
adequate provisions on the ownership and use of land and
buildings, as well as moveable and intangible property
(e.g. copyrights), and ensure the project company’s ability
to purchase, sell, transfer and license the use of property,
as appropriate.

34. Whether the project company owns the land on
which the facility is built, or is only granted a right to use
it, it is important that the ownership of the land can be
clearly and unequivocally established through adequate
registration and publicity procedures. The project com-
pany and lenders will need reasonable proof that owner-
ship of the land will not be subject to dispute. They will
therefore be reluctant to commit funds to the project if
the laws of the host country do not provide adequate
means for ascertaining ownership of the land. It is also
desirable to ensure that the project company will be able
to create security interest on such property, for the purpose
of obtaining financing for the project (see chapter IV,
“Conclusion and general terms of the project agreement”,
paras. 39-45).

35. It is further necessary to provide effective mecha-
nisms for the enforcement of the property and possessory
rights granted to the project company against violation by
third parties. Enforcement should also extend to easements
and rights of way that may be needed by the project com-
pany for providing and maintaining the relevant service
(e.g. placing of poles and cables on private property to
ensure the distribution of electricity) (see chapter IV,
“Conclusion and general terms of the project agreement”,
paras. 13-16).

3. Rules and procedures on expropriation

36. Usually the host Government assumes the responsi-
bility for providing the land required for the implementa-
tion of the project, which may be either purchased from its
owners, or, if necessary, acquired through expropriation
(see chapter IV, “Conclusion and general terms of the
project agreement”, paras. 8-12). Many countries have leg-
islation governing expropriation procedures and that legis-
lation would apply to any expropriation required for pri-
vately financed infrastructure projects.

37. Expropriation procedures are usually lengthy and
complex. They may also involve a number of offices at
different ministries or levels of Government. Particular de-
lay may be encountered in some countries where the expro-
priation takes the form of court proceedings. The host Gov-
ernment might thus wish to review existing provisions on
expropriation for reasons of public interest with a view to
assessing their adequacy to the needs of large infrastructure
projects and to determining whether such provisions allow
quick and cost-effective procedures, with due consideration
to the rights of the owners. It is particularly important to
enable the host Government to take possession of the prop-
erty as early as possible, so as to avoid start-up delay and
increased project costs (see chapter VIII, “Delays, defects
and other failures to perform”, ___).

4. Intellectual property law

38. Privately financed infrastructure projects frequently
involve the use of new or advanced technologies protected
under patents or similar intellectual property rights. They
may also involve the formulation and submission of origi-
nal or innovative solutions, which may constitute the pro-



208 Yearbook of the United Nations Commission on International Trade Law, 1998, vol. XXIX

ponent’s proprietary information under copyright protec-
tion. Private investors, national and foreign, bringing new
or advanced technology into the country or developing
original solutions, will need to be assured that their intel-
lectual property rights will be protected and that they will
be able to enforce those rights against infringements.

39. A legal framework for the protection of intellectual
property may be provided by adherence to international
agreements regarding the protection and registration of
property rights. [The Commission may wish to consider
whether a list of the main international instruments and a
brief description of their contents, which could be prepared
in consultation with the World Intellectual Property Or-
ganization (WIPO), should be inserted in this paragraph.]

5. Security law

40.  The type and extent of security offered by the
project company or its shareholders will play a central role
in the contractual arrangements for the financing of infra-
structure projects. The security arrangements may be com-
plex and consist of a variety of forms of security, includ-
ing fixed security over physical assets of the project
company (e.g. mortgages or charges), pledges of shares of
the project company and assignment of receivables of the
project. While the loan agreements are usually subject to
party autonomy as to the law applicable to them, the laws
of the host country will in most cases determine the type
of security that can be enforced against assets located in
the country and the remedies available. Differences in the
type of security or limitations in the remedies available
under the laws of the host country may be a cause of
considerable practical difficulties. It is therefore important
to ensure that domestic laws provide adequate legal pro-
tection to secured creditors and do not hinder the ability of
the parties to establish appropriate security arrangements.

41. Basic legal protection may include provisions ensur-
ing that fixed security (e.g. a mortgage) is a registrable
interest and that, once such security is registered in the
central register of title or other public register, any pur-
chaser of the property to which the security attaches
should take the property subject to such security. Further-
more, security should be enforceable against third parties,
have the nature of a property right and not a mere obliga-
tion and should entitle the person receiving security to a
sale, in enforcement proceedings, of the assets taken as
security. Secured creditors should enjoy preference to un-
secured creditors in insolvency proceedings.

42. Another important aspect concerns the flexibility
given to the parties to define the debt or debts which are
secured and the assets which are given as security. In some
legal systems, broad freedom is given to the parties in the
definition of assets that may be given as security. In some
legal systems, it is possible to create security that covers
all the assets of an enterprise, making it possible to sell the
enterprise as a going concern, which may enable an enter-
prise in financial difficulties to be rescued while increasing
the recovery of the secured creditor. Other legal systems,
however, allow only the creation of security that attaches
to specific assets and do not recognize security covering

the entirety of the debtor’s assets. There may also be limi-
tations on the debtor’s ability to trade in goods given as
security. The existence of limitations and restrictions of
this type makes it difficult or even impossible for the
debtor to create security over generically described assets
or over assets traded in the ordinary course of its business.

43. Given the long-term nature of privately financed in-
frastructure projects, the parties may wish to be able to
define both the debt or debts which are secured and the
assets which are given as security specifically or generally.
They may further wish such security to cover present or
future assets and assets which might change during the life
of the security. It may be desirable to review existing pro-
visions on security interests with a view to including pro-
visions enabling the parties to agree on suitable security
arrangements.

44. Another form of security typically given in connec-
tion with certain privately financed infrastructure projects
is an assignment to lenders of proceeds from contracts
with customers of the project company. Those proceeds
may consist of the proceeds of a single contract (e.g. a
power purchase commitment by a power distribution
entity) or of a large number of individual transactions (e.g.
monthly payment of gas or water bills). In most cases it
would not be practical for the project company to specify
individually the receivables being assigned to the credi-
tors. Therefore, assignment of receivables in project
finance typically takes the form of a bulk assignment of
future receivables. However, there may be considerable
uncertainty in various legal systems with regard to the
validity of the wholesale assignment of receivables and of
future receivables.

45. Thus far, no comprehensive uniform regime or model
for the development of domestic security laws has been
elaborated by international intergovernmental bodies. A
model for the development of modern legislation on secu-
rity interests is offered in the Model Law on Secured
Transactions, which was prepared by the European Bank
for Reconstruction and Development (EBRD) to assist leg-
islative reform efforts in central and eastern European
countries.12 Besides general provisions on who can create
and who can receive a security right, and general rules
concerning the secured debts and the charged property, the
EBRD Model Law on Secured Transactions covers other
matters, such as the creation of security rights, the interests
of third parties, enforcement of security and registration
proceedings. The solutions proposed in the EBRD Model
Law on Secured Transactions are intended to achieve the
objectives discussed in paragraphs 41-44 above. [A de-
scription of the work done by UNCITRAL in the field of
assignment of receivables might be inserted in this para-
graph, at the appropriate stage.]

6. Company law

46. In most projects involving the development of a new
infrastructure, the members of the project consortium will
establish the project company as a separate legal entity in

12European Bank for Reconstruction and Development, Model Law on
Secured Transactions (London, 1994).
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the host country (see chapter IV, “Conclusion and general
terms of the project agreement”, paras. ___). It is therefore
important for the host Government to have adequate com-
pany laws with modern provisions on essential matters
such as establishment procedures, corporate governance,
issuance of shares and their sale or transfer, accounting
and financial statements and protection of minority share-
holders.

47. The project company’s shareholders are interested in
limiting their liability to the value of their shares in the
company’s capital. If it is intended that the project com-
pany will offer shares to the public, limited liability will be
necessary, as the prospective investors will usually only
purchase those shares for their investment value and will
not be closely involved in the operation of the project
company. It is therefore important that the laws of the host
country provide adequately for the limitation of liability of
shareholders. Furthermore, adequate provisions governing
the issuance of bonds, debentures or other securities by
commercial companies will enable the project company to
obtain funds from investors on the security market, thus
facilitating the financing of certain infrastructure projects.

48. Modern company laws often contain specific provi-
sions regulating the conduct of managers so as to prevent
conflicts of interest. Provisions of this type require that
managers act in good faith in the best interest of the com-
pany and do not use their position to foster their own or
other person’s financial interests to the detriment of the
company. Provisions intended to curb conflicts of interests
in corporate management may be particularly relevant in
connection with infrastructure projects, where the project
company may wish to engage its own shareholders, at one
or the other stage of the project, to perform works or pro-
vide services in connection therewith (see chapter VI,
“Construction phase”, ___).

49. It is important for the law to regulate adequately the
decision-making process both for meetings of the share-
holders and meetings of management organs of the com-
pany (e.g. board of directors or supervisory board). Protec-
tion of shareholders’ rights and in particular protection for
minority shareholders from abuse by controlling or major-
ity shareholders are important elements of modern com-
pany laws. It is useful to recognize the right of the share-
holders to regulate a number of additional matters
concerning the management of the project company
through agreements among themselves.

7. Accounting practices

50. The adoption of standard accounting practices is a
measure taken in many countries so as to achieve uniform-
ity in the valuation of businesses. The use of modern and
internationally acceptable accounting practices may be
instrumental for ensuring the marketability of bonds and
other security issued by the project company for the pur-
pose of raising funds in international financial markets. In
connection with the selection of the concessionaire, the
use of standard accounting practices may also facilitate the
task of evaluating and comparing proposals and establish-
ing which proposal offers best value for money over the

entire concession period (see chapter III, “Selection of the
concessionaire”, paras. 75-77). Standard accounting prac-
tices are further essential for carrying out audits of the
profits of companies, which may be required for the appli-
cation of tariff structures and the verification of compli-
ance by the regulatory body (see chapter VII, “Operational
phase”, ___).

8. Contract law

51.  It is important that the domestic law on commercial
contracts provide adequate solutions to the needs of the
project company and the lenders, including flexibility
in devising contracts as needed for the construction and
operation of the infrastructure facility. Besides some
essential elements of adequate contract law, such as gen-
eral recognition of party autonomy, judicial enforceability
of contract obligations and adequate remedies for breach
of contract, the laws of the host country may create a
favourable environment for privately financed infrastruc-
ture projects by facilitating contractual arrangements likely
to be used in these projects.

52. Where a new infrastructure is to be built, the project
company may need to import large quantities of supplies
and equipment. Greater legal certainty for those transac-
tions may be facilitated if the laws of the host country
contain provisions specially adapted to international sales
contracts. A particularly suitable legal framework may be
provided by adherence to the United Nations Convention
on Contracts for the International Sale of Goods (Vienna,
1980)a or other international instruments dealing with spe-
cific contracts, such as the UNIDROIT Convention on
International Financial Leasing (Ottawa, 1988).

9. Insolvency law

53. The insolvency of an infrastructure operator or public
service provider raises a number of issues that have led
some countries to establish special rules to deal with those
situations, including rules that enable the host Government
to take the measures required to ensure the continuity of
the project (see chapter IX, “Duration extension and early
termination of the project agreement”, ___). Of particular
concern for the secured lenders will be provisions con-
cerning secured claims, particularly as to whether secured
creditors may foreclose on the security despite the opening
of insolvency proceedings, whether secured creditors are
given priority for payments made with the proceeds of the
security and how claims of secured creditors are ranked.

54. The insolvency of a project company is likely to
involve creditors from more than one country or affect
assets located in more than one country. It may therefore
be desirable for the host country to have provisions in
place that facilitate judicial cooperation, court access for
foreign insolvency administrators and recognition of for-
eign insolvency proceedings. A suitable model that may

aOfficial Records of the United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 11 March-11 April 1980
(United Nations publication, Sales No. E.81.IV.3), part I.
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be used by States wishing to adopt legislation for that
purpose is provided in the UNCITRAL Model Law on
Cross-Border Insolvency.13

10. Tax law

55. The general taxation regime of the host country plays
a significant role in the investment decisions of private
companies. Beyond an assessment of the impact of taxa-
tion in the project cost and the expected margin of profit,
private investors consider questions such as the overall
transparency of the domestic taxation system, the degree
of discretion exercised by taxation authorities, the clarity
of guidelines and instructions issued to taxpayers, the ob-
jectivity of criteria used to calculate tax liabilities.

56. Some countries, particularly developing countries
and economies in transition, have made use of tax incen-
tives to attract foreign investment or to promote invest-
ment in specific industries or regions. Common types of
tax incentives may include reduced corporate income tax,
exemption from income tax for foreign personnel required
to staff the project, exemption from real estate tax, and tax
concession on royalties or import duties. It should be
noted, however, that project-specific tax incentives in the
form of waivers or reductions of particular taxes, special
tax withholding or deduction schemes or other ad hoc
deviations from the general taxation regime of the host
country are potentially discriminatory and may be less
transparent than more direct forms of governmental sup-
port to the project (see chapter V, “Government support”,
paras. ___). Furthermore, it may be advisable for national
Governments to review extensive tax incentives to foreign
enterprises, particularly those which are indefinite and
awarded to all kinds of foreign investment, since their
continuation might put domestic investors at an unfair
competitive disadvantage.

57. One particular problem of privately financed infra-
structure projects involving foreign investment is the pos-
sibility that foreign companies participating in a project
consortium might be exposed to double taxation, i.e. taxa-
tion of profits, royalties and interests in their own home
countries as well as in the host country. A number of
countries have entered into bilateral agreements to elimi-
nate or at least reduce the negative effects of double taxa-
tion, and the existence of such agreements between the
host country and the home countries of the consortium
members often plays a role in their tax considerations.

11. Environmental protection

58. Environmental protection laws are likely to have a
direct impact on the implementation of infrastructure
projects at various levels. Environmental protection laws
often require prior authorization for the exercise of a
number of business activities, which may be particularly

stringent for some types of infrastructure (e.g. waste water
treatment, waste collection). Authorizations and licences
are often required for undertaking construction works or
for installing certain physical structures. The denial of an
environmental licence may in some cases constitute an
impediment to the execution of the whole project.

59. Therefore, it is advisable to ensure the highest possi-
ble degree of clarity in provisions concerning the tests that
may be applied by the environmental authorities, the docu-
mentary and other requirements to be met by the appli-
cants, the conditions under which licences are to be issued,
the circumstances that justify the denial or withdrawal of
a licence and the appeals procedures and judicial remedies,
as appropriate, that are available to the applicants. It may
be further advisable to ascertain to the extent possible,
prior to the final award of the project, whether the condi-
tions for obtaining such a licence are met (see paras. 22-
27). In some countries, special governmental agencies or
advocacy groups may have a right to institute legal pro-
ceedings to seek to prevent environmental damage, which
may include the right to seek the withdrawal of a licence
deemed to be inconsistent with applicable environmental
standards. In some of those countries it was found useful
to involve representatives of the public in the proceedings
that lead to the issuance of environmental licences.

60. Further issues under the host country’s environmental
laws may arise when the project company takes over an
existing infrastructure facility, in particular where the ques-
tion of responsibility for environmental damage caused by
State-owned industry prior to privatization has not been
clarified. Private investors may be reluctant to take over an
existing infrastructure or purchase shares in public utilities
which may be called upon in the future to compensate for or
remedy environmental damage caused by the enterprise
before it was privatized. It may therefore be advisable to
establish mechanisms for compensating the private inves-
tors for liability incurred as a result of environmental dam-
age caused during the period of State operation.

12. Settlement of disputes

61. Another important factor for the implementation of
privately-financed infrastructure projects is the legal frame-
work in the host country for the settlement of disputes (see
chapter XI, “Settlements of disputes”,  ___). Investors,
contractors and lenders may be encouraged to participate in
projects in countries that provide a hospitable and inter-
nationally acceptable legal climate for the settlement of
disputes, as offered by the UNCITRAL Model Law on Inter-
national Commercial Arbitration (1985).b The efficiency
of the national judicial system, the expeditiousness of court
proceedings and the availability of forms of judicial relief
that are adequate to commercial disputes are additional fac-
tors to be taken into account. Of particular importance is the
possibility of recognition and enforcement of foreign arbitral
awards, which will be fostered by adherence to the United
Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958).c13The text of the Model Law was adopted by the Commission at its

thirtieth session (Vienna, 12-30 May 1997) and is set forth in annex I
to the report of UNCITRAL on the work of its thirtieth session (Official
Records of the General Assembly, Fifty-second Session, Supplement No.
17 (A/52/17)).

bOfficial Records of the General Assembly, Fortieth Session, Supple-
ment No. 17 (A/40/17), annex I.

cUnited Nations, Treaty Series, vol. 330, No. 4739.
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62. A framework for the settlement of disputes between
the host Government and foreign companies participating
in a project consortium (see chapter XI, “Settlement of
disputes”, ___) may be provided by adherence to the Con-
vention on the Settlement of Investment Disputes between
States and Nationals of Other States (Washington, 1965).d

The Convention, which has thus far been adhered to by
139 States, established the International Centre for the
Settlement of Investment Disputes (ICSID). ICSID pro-
vides facilities for the conciliation and arbitration of dis-
putes between member countries and investors who
qualify as nationals of other member countries. Recourse
to ICSID conciliation and arbitration is voluntary. How-
ever, once the parties to a contract or dispute have con-
sented to arbitration under the ICSID Convention, neither
can unilaterally withdraw its consent. All ICSID members,
whether or not parties to the dispute, are required by the
Convention to recognize and enforce ICSID arbitral
awards. ICSID is an autonomous international organiza-
tion with close links with the World Bank.

C. NATIONAL LEGISLATION AND
INTERNATIONAL AGREEMENTS

63. In addition to the internal legislation of the host
country, privately financed infrastructure projects may be
affected by international agreements entered into by the
host country. The implications of certain international
agreements is briefly discussed below.

1. General agreements on trade facilitation
and promotion

64. A number of multilateral agreements have been nego-
tiated to promote free trade at the global level. The most
notable of those agreements have been negotiated under the
auspices of the General Agreement on Tariffs and Trade
(GATT), and later the World Trade Organization (WTO).
Those agreements may contain general provisions on trade
promotion and facilitation of trade in goods (e.g. a most-
favoured-nation clause, prohibition of the use of quantitative
restrictions and other discriminatory trade barriers) and on
the promotion of fair trade practices (e.g. prohibition of
dumping and limitations on the use of subsidies). Some
specific agreements are aimed at the removal of barriers for
the provision of services by foreigners in the contracting
States or promoting transparency and eliminating discrimi-
nation of suppliers in public procurement. Those agreements
may be relevant for national legislation on privately financed
infrastructure projects which contemplates restrictions on
the participation of foreign companies in infrastructure
projects, or establishes preferences for national entities,
or for the procurement of supplies in the local market.

2. International agreements
on specific industries

65. The telecommunications sector to date is governed by
specific international commitments on matters of market

structure, competition and regulation. In the context of the
negotiations on basic telecommunications concluded as
part of the General Agreement on Trade in Services
(GATS), a number of World Trade Organization (WTO)
member States representing most of the world market for
telecommunication services have made specific commit-
ments to facilitate trade in telecommunication services.
Other WTO member countries may still file specific com-
mitments, those that already made them may offer im-
provements at any time, whereas new WTO members may
be asked as part of the adhesion negotiations to include
specific telecommunications commitments.

66. It should be noted that all WTO member States (even
those that have not made specific telecommunications
commitments) are bound by the general GATS rules on
services, including specific requirements dealing with
most-favoured-nation treatment, transparency, regulation,
monopolies and business practices. The WTO telecommu-
nications agreement adds sector-and country-specific com-
mitments to the overall GATS agreement. Typical commit-
ments cover the opening of various segments of the
market, including voice telephony, data transmission and
enhanced services, to competition and foreign investment.
Legislators of current or prospective WTO member States
would thus ensure that the country’s telecommunications
laws are consistent with the GATS agreement and their
specific telecommunications commitments.

67. Another important sector-specific agreement at the
international level is the Energy Charter Treaty, concluded
at Lisbon on 17 December 1994 and in force since 16
April 1998, which has been enacted to promote long-term
cooperation in the energy field. The Treaty provides vari-
ous commercial measures like the development of open
and competitive markets for energy materials and prod-
ucts, the facilitation of transit and the access to and trans-
fer of energy technology. Furthermore, the Treaty aims
at avoiding market distortions and barriers to economic
activity in the energy sector and promotes the opening of
capital markets to encourage the flow of capital in order to
finance trade in economic materials and products. The
Treaty also contains regulations about investment promo-
tion and protection: equitable conditions for investors,
monetary transfers related to investments, compensation
for losses owing to war, civil disturbance or other similar
events, and compensation for expropriation.

A/CN.9/444/Add.3

Chapter II. Sector structure and regulation

LEGISLATIVE RECOMMENDATIONS

Market structure and competition

1. In devising programmes to promote private sector
investment in infrastructure development and operation, itdIbid., vol. 575, No. 8359.
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is useful to review the assumptions under which State
monopolies had been established, with a view to:

(a) identifying the activities that still maintain the
characteristics of natural monopoly; and

(b) assessing the feasibility and desirability of intro-
ducing competition in other infrastructure sectors or seg-
ments thereof (see paras. 1-13).

Abolition of legal barriers and obstacles

2. The opening of infrastructure sectors to private par-
ticipation and competition requires the abolition of rules
that prohibit private participation or new entry and the
removal of other legal impediments to competition (see
paras. 15-16).

Restructuring infrastructure sectors

3. When formulating competition policies for individual
infrastructure sectors, it is desirable to consider the possible
need for, and the possible cost entailed by, separating the
provision of infrastructure services from the operation of the
underlying physical infrastructure (see paras. 18-21).

Transitional measures

4. Where it is not advisable to introduce competition at
once, the law may provide for temporary exclusivity
rights, limitation in the number of concessionaires or other
restrictions on competition. The scope and duration of
such restrictions should normally be limited to the mini-
mum required. The law may provide for periodic revisions
of such restrictions with a view to ascertaining whether the
conditions that justified them at the time when they were
introduced still prevail (see paras. 33-34).

5. Where the reform requires the restructuring or priva-
tization of the incumbent public service provider, it is
advisable to remove, restrict or shorten its exclusive rights
or monopolies prior to the privatization (see para. 35).

Controlling residual monopolies

6. Where the right to provide a specific service is
restricted, it is advisable to award the pertinent licences or
concessions through competitive selection procedures and
to require that exclusive licences or concessions be rebid
from time to time. The period between the initial award
and the subsequent rebidding should take into account the
level of investment and other risks faced by the licensee or
concessionaire (see paras. 37-38).

7. Where economically and technically feasible, it may
be useful to divide the territory of residual monopolies into
smaller regions (see para. 40).

Conditions for the award of licences and concessions

8. Where entry to the market is not restricted, the role of
the licensing authority may be only to ascertain whether
the new entrant meets the basic legal requirements to pro-
vide the services. Where the number of entrants is limited,
it is advisable to use a competitive selection procedure for
the award of the single or multiple licences offered (see
para. 50).

Interconnection and access regulation

9. Service providers should have the right to use the
infrastructure of the network operator on conditions that
are not less favourable than those granted by the network
operator to its own services or to competing providers (see
paras. 51-54).

Price and profit regulation

10. Where monopolistic conditions prevail or where mar-
kets are not yet truly competitive, it may be desirable to
introduce a price or profit regulation mechanism (see
paras. 55-56).

11. Price regulation may be limited to non-competitive
market segments, while leaving prices in competitive seg-
ments free. It may be useful to set only the broad pricing
principles in legislation while leaving their actual imple-
mentation to the regulatory body concerned and the terms
and conditions of licences or concessions. It is advisable to
provide a mechanism for revision of the tariff formula (see
para. 57).

Subsidies and universal service

12. Where service providers are required to offer specific
services without compensation or below cost, it may be
necessary to consider appropriate forms of direct compen-
sation (see para. 62).

Performance standards

13. Service providers should be required to meet techni-
cal and service standards, which should be provided in
detail, as appropriate, in implementing decrees, conces-
sions, licences or other documents (see para. 63).

Independence and autonomy of regulatory bodies

14. It is advisable to consider separating the regulatory
functions from operational ones by removing any regula-
tory functions that may still be vested with public service
providers and entrust them to a legally and functionally
independent body (see paras. 67-69).

15. It is further advisable to consider granting the regu-
latory body a sufficient level of autonomy to ensure that
its decisions are made on technical rather than political
grounds (see paras. 70-71).

Sectoral attributions of regulatory bodies

16. It is advisable to consider the possible advantages
and disadvantages, including cost considerations, of
organizing regulatory responsibilities on a sectoral
or rather cross-sectoral basis (see paras. 72-73).

Mandate of regulatory bodies

17. It is useful for the law setting up a regulatory mecha-
nism to stipulate a number of general objectives that
should guide the actions of regulatory bodies (e.g. the
promotion of competition, the protection of users’ inter-
ests, the satisfaction of demand, the efficiency of the sec-
tor or the public service providers, their financial viability,
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the safeguarding of the public interest or of public service
obligations, and the protection of investors’ rights) (see
para. 74).

Powers of regulatory bodies

18. The law should set out with clarity whether the regu-
latory bodies have decision-making powers or purely
advisory powers. The law should further specify which
powers are vested with other governmental agencies and
which ones with the regulatory body (see paras. 75-78).

Composition of the regulatory body

19. Where the regulatory body takes the form of a regu-
latory commission, it may be advisable to keep the number
of its members small (see para. 80).

20. It may be useful to involve different institutions in
the process leading to the nomination of the members of
the regulatory commission and to require certain minimal
professional qualifications, as well as the absence of con-
flicts of interest that might disqualify them for the function
(see para. 81).

Disclosure requirements

21. It may be desirable for the law to spell out certain
specific obligations of public service providers, including
the obligation to provide the regulatory body accurate and
timely information on the operation of the company, and
to grant the regulatory body specific enforcement rights.
They may include enquiries and audits, including detailed
performance and compliance audits; sanctions for non-
cooperative companies; power to issue orders or at least to
initiate the issuance of orders; or penalty procedures to
enforce disclosure (see paras. 84-86).

Procedures

22. Legislation should require the publication of regula-
tory procedures, which should be objective and clear. Leg-
islation should further require that regulatory decisions
state the reasons on which they are based and be accessible
to interested parties through publication or other means
(see paras. 87-88).

23. The regulatory process may include consultation
procedures for major decisions or recommendations. To
enhance transparency, comments or recommendations
resulting from the consultation process may have to be
published or made publicly available (see para. 89).

Sanctions

24. The law may give the regulatory body adequate
enforcement powers, including the power to modify a
licence, concession or authorization, or to suspend it
or withdraw it; the power to set the terms of contracts
between public service providers (e.g. interconnection or
access agreement); to initiate the break-up of a dominant
public service provider; to issue orders to public service
providers; to impose civil penalties including penalties for
any delay in implementing the regulatory body’s decision,
and to initiate judicial proceedings (see para. 94).

Appeals

25. It is advisable for the law to establish appeal proce-
dures against decisions of a regulatory body. The law may
limit the causes that give ground to appeals in order to
prevent frivolous or dilatory appeals (see para. 95).

NOTES ON LEGISLATIVE RECOMMENDATIONS

A. MARKET STRUCTURE AND COMPETITION

1. In most of the countries that have recently built new
infrastructure through private investment, privately
financed infrastructure projects are not only an alternative
for traditional financing of public infrastructure, but an
important tool for meeting national infrastructure needs.
Therefore, the conditions under which individual projects
are executed have been typically devised in the light of the
overall policy of the host Government for the infrastruc-
ture sector concerned. Essential elements of national poli-
cies include the level of competition sought for each infra-
structure sector, the way in which the sector is structured
and the mechanisms used to ensure adequate functioning
of infrastructure markets.

2. National policies to promote private investment in
infrastructure are often accompanied by measures destined
to introduce competition between public service providers
or to prevent abuse of monopolistic conditions, where
competition is not feasible. Competition has been found to
reduce costs and increase the productivity of infrastructure
investment, as well as to enhance responsiveness to the
needs of the customers. Through the lower costs and better
quality obtained, competition typically improves the busi-
ness environment in all sectors of the economy, thus
increasing the country’s competitiveness. Private partici-
pation has further been found to foster the development of
modern management techniques and innovative solutions.
Where it involves companies from other countries, it can
make an important contribution to foreign direct invest-
ment and the international transfer of know-how.

1. Elements for the analysis of infrastructure
markets

3. The scope for competition varies considerably in dif-
ferent infrastructure sectors. While certain sectors have
been successfully opened to free competition, other sec-
tors, or segments thereof, have the characteristics of natu-
ral monopolies, in which case open competition is usually
not an economically viable alternative (see paras. 5-9). In
order to analyse monopolistic conditions (including pres-
ence of a dominant position) and to determine the potential
for competition, it is necessary to assess carefully the rel-
evant market, taking into account, as appropriate, the
degree to which some markets may be interrelated or seg-
mented. For instance, reforms in the power and gas sectors
have in some countries been considered together in view
of the significant degree of substitutability (and thus com-
petition) between these two sources of energy. The same
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holds true for transport, where different modes often
 compete with each other; the relevant market may, for
example, be the market for freight transport, including rail,
road, water and air freight, as the case may be.

4. The measures that may be required to promote compe-
tition in various infrastructure sectors will essentially
depend on the prevailing market structure (see paras. 22-32).
Key elements that characterize a particular market structure
include barriers to entry of competitors (e.g. economic,
legal, technical or other), the degree of vertical or horizontal
integration, the number of companies operating in the mar-
ket as well as the availability of substitute products or serv-
ices. Together, these elements determine the degree to which
a market is competitive or not. Therefore, their analysis is
crucial to develop strategies for policy intervention.

2. Competition policy and monopolies

5. In devising programmes to promote private sector
investment in infrastructure development and operation, a
number of Governments have found it useful to review the
assumptions under which State monopolies had been
established with a view to (a) identifying those activities
that still maintain the characteristics of natural monopoly
and (b) assessing the feasibility and desirability of intro-
ducing competition in certain infrastructure sectors.

6. The term monopoly in the strict sense refers to a
market with only one supplier. However, pure monopoly
and perfect competition mark two ends of a spectrum.
Most markets for commodities or services are character-
ized by a degree of competition that lies between those
two ends. Generally, monopolies can be classified as natu-
ral monopolies, legal monopolies and de facto monopo-
lies; each of them may require different policy approaches:

(a) Natural monopolies are those economic activities
that allow a single provider to supply the whole market at
a lower cost than two or more providers. This situation is
typical for economic activities that entail large investment
and high fixed costs but decreasing costs of producing
an additional unit of services (e.g. an additional cubic
metre of water) to attend an increase of demand. Natural
monopolies tend to exhibit large up-front fixed investment
requirements which make it difficult for a new company,
lacking comparable economies of scale, to enter the mar-
ket and undercut the incumbent;

(b) Legal monopolies are established by law and may
cover sectors or activities that are natural monopolies or
not. In the latter category, monopolies exist solely because
competition is prohibited. The developments that had led
many countries to the establishment of legal monopolies
were often based on the consideration that national infra-
structure needs, both in terms of quality and quantity,
could not be adequately met by leaving infrastructure to
the free market;

(c) Lastly, de facto monopolies may not necessarily be
the result of economic fundamentals nor of legal provi-
sions but simply the absence of competition resulting, for
example, from the integrated nature of the infrastructure
company and its ability to control essential facilities to the
exclusion of other suppliers.

7. From a policy perspective, monopolies (of whatever
form) pose a variety of problems. A service provider
operating under monopolistic conditions is typically able
to fix prices. The surplus profit that results from insuffi-
cient competition is called a “monopoly rent”. Monopoly
rents may be perceived as being unfair, because they
imply a transfer of wealth from consumers to producers.
Furthermore, monopoly rents may be economically ques-
tionable, because they impose a net loss of welfare to the
economy. This loss of welfare, which is sometimes called
a “deadweight loss”, is the result of three main reasons:

(a) Monopoly rents are obtained through inflated
prices which result from artificially low production (static
inefficiency);

(b) Lack of competition reduces the rate of innovation
and efforts to reduce production costs (dynamic ineffi-
ciency); and

(c) Particularly in infrastructure sectors, there may be
secondary effects on other markets (e.g. lack of competi-
tion and efficiency in telecommunications has negative
repercussions on, or increases the costs for, the economy
at large).

8. Despite their negative economic effects, monopolies
and other regulatory barriers have sometimes been main-
tained in the absence of natural monopoly conditions. One
of the reasons cited for retaining monopolies is that they
may be used to foster certain policy objectives, such as
ensuring the provision of services in certain regions or
to certain categories of consumers at low prices or even
below cost. Examples of services for which the price may
not cover costs include lifeline telephone, water or power
service, discounted transport for certain categories of trav-
ellers (e.g. school children, senior citizens), as well as
other services for low-income or rural users. A monopolis-
tic service provider is able to finance the provision of such
services through internal “cross-subsidies” from other
profitable services provided in other regions or to other
categories of consumers. However, the experience of a
number of countries has shown that cross-subsidies may
be costly and poorly targeted; furthermore, they are usu-
ally not transparent and bypass the normal budget alloca-
tion mechanisms allowing to fund expenditures that may
otherwise not pass public scrutiny. Some countries have
found that other policy instruments, including direct sub-
sidies payable to the service provider, were better suited to
ensure the provision of those services and did not rely on
a continued monopoly situation.

9. Another reason sometimes cited for retaining legal
monopolies in the absence of natural monopoly conditions
is to make the sector more attractive to private investors.
Private operators may insist on being granted exclusivity
rights to provide a certain service so as to reduce the com-
mercial risk of their investment. However, this objective
has to be balanced against the interests of consumers and
the economy as a whole. Alternative, and socially less
costly, options to make the environment more attractive to
investors include measures aimed at enhancing transpar-
ency and reducing uncertainty related to the regulatory
regime. For those countries where the granting of exclu-
sivity rights is found to be needed as an incentive to
private investment, it may be advisable to consider
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restricting competition on a temporary basis only (see fur-
ther, chapter IV, “Conclusion and general terms of the
project agreement”, paras. 17-21).

3. Scope for competition in different sectors

10. Until recently, monopolistic conditions prevailed in
most infrastructure sectors either because the sector was a
natural monopoly or because regulatory barriers or other
factors (e.g. vertically integrated structure of public serv-
ice providers) prevented effective competition. However,
rapid technological progress has challenged the economic
fundamentals of many former natural monopolies. These
changes have in many cases resulted in a gap between the
economically desirable market structure and the legislation
in force. This has prompted legislators in a number of
countries to extend competition to infrastructure sectors by
adopting legislation that abolishes monopolies and other
barriers to entry, changes the way infrastructure sectors are
organized and establishes a regulatory framework foster-
ing effective competition. The extent to which this can be
done depends on the sector, the size of the market and
other factors.

11. In telecommunications, for instance, new telecommu-
nications laws have been adopted in a number of countries
largely as a result of the fast-changing technology in this
sector. New wireless technology not only makes mobile
telecommunications services possible, but is also increas-
ingly competing with fixed (wireline) services. Fibre optic
networks, cable television networks, data transmission
over power lines, global satellite systems, increasing com-
puting power, improved data compression techniques,
convergence between communications, broadcasting and
data processing are further contributing to the breakdown
of traditional monopolies and modes of service provision.
As a result of these and other changes, telecommunica-
tions services have become competitive and countries are
increasingly opening up this sector to free entry, while
limiting access only to services that require the use of
scarce public resources, such as radio frequency. In this
context, market structure and competition rules need to be
flexible enough to adapt to changing circumstances, which
increasingly requires technologically neutral approaches.

12. In the energy sector, combined-cycle gas turbines and
other technologies allowing for efficient power production
on smaller scales and standardization in manufacturing of
power generation equipment have led several countries to
change the monopolistic and vertically integrated structure
of domestic electricity markets. Increasing computing
power and improved data processing software make it
easier to dispatch electricity across a grid and to organize
power pools and other mechanisms to access the network
and trade in electricity. Like telecommunications, electric-
ity is becoming a tradable commodity.

13. Technology is in many cases also at the origin of
changing patterns in the transport sector: the introduction
of containers and other innovations, such as satellite com-
munications allowing to track shipments across the globe,
have had profound consequences on shipping, port man-
agement, as well as rail and truck transport, while foster-

ing the development of intermodal transport. This has led
to faster, cheaper and more competitive transport modes
and to the removal of transport sector monopolies that
often prevailed.

B. LEGISLATIVE MEASURES TO IMPLEMENT
SECTORAL REFORM

14. Many countries have found that the introduction of
private participation in infrastructure affords a unique op-
portunity to reconsider the existing market structure and
regulatory setup. Legislative action typically begins with
the abolition of rules that prohibit private participation in
infrastructure and the removal of all other legal impedi-
ments to competition. Furthermore, where a decision has
been made to open certain infrastructure sectors to compe-
tition, a number of countries have introduced changes in
market structure or competition rules before, or in parallel
with, the opening of the sector to private participation.1

1. Abolition of legal barriers and obstacles

15. Monopolistic situations that are not, or have ceased to
be, the result of economic and technological fundamentals,
but of legal prohibitions, are the easiest targets for reform.
Introduction of competition in these activities is relatively
simple and may not require the restructuring of the incum-
bent monopolistic public service provider. The main
action needed is the removal of the legal barriers, which
may need to be reinforced by competition rules (such as
the prohibition of collusion, cartels, predatory pricing or
other unfair trading practices) and regulatory oversight
(see paras. 41-95).

16. For a number of activities, however, effective compe-
tition may not be obtained through the mere removal of
legislated barriers without legislative measures to restruc-
ture the sector concerned. In some countries, monopolies
have been temporarily maintained only for the time
needed to facilitate a gradual, more orderly and socially
acceptable transition from a monopolistic to a competitive
market structure.

2. Restructuring infrastructure sectors

17. Even in the absence of economic or legal barriers to
entry, vertically or horizontally integrated infrastructure
companies may be able to prevent effective competition.
Integrated companies may try to extend their monopolistic
powers in one market or market segment to other markets
or segments in order to extract monopoly rents in these
activities as well. Separating the monopoly element (such
as the grid in many networks) from competitive elements
in a sector may require the unbundling of vertically
or horizontally integrated activities. Unbundling also
facilitates the regulation of the residual and less complex
monopolistic segments. It should be noted that many

1See World Bank, World Development Report 1994: Infrastruc-
ture for Development (Washington, D.C., 1994), in particular chapter 3
“Using markets in infrastructure provision” (pp. 52-72).
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unbundling options have only recently become available to
policy makers as a result of technological progress.

(a) Vertical and horizontal unbundling

18. Vertical unbundling occurs when upstream activities
are separated from downstream ones, for example by sepa-
rating production, transmission, distribution and supply
activities in the power sector. The objective is typically to
separate key network components or essential facilities
from the competitive segments of the business.

19. Horizontal unbundling occurs when one or more par-
allel activities of a monopolist public service provider are
divided among separate companies, which may either com-
pete directly with each other in the market (as is increasingly
the case with power production) or retain a monopoly over
a smaller territory (as may be the case with power distribu-
tion). Horizontal unbundling refers both to a single activity
or segment being broken up (as in the power sector exam-
ples) and to substitutes being organized separately in one or
more markets (as in the case of separation of cellular serv-
ices from fixed-line telephony, for example).

20. By and large, infrastructure services tend to be com-
petitive, whereas the underlying physical infrastructure of-
ten has monopolistic characteristics. By separating the two,
many countries have found to have been able to design new
and more efficient sector solutions. Unbundling allows the
introduction of competition in segments of the sector that
are not natural monopolies. The remaining monopolistic
activities will either be exercised by a company (e.g. a
power transmission or railtrack company) whose activities
will need to be regulated because they include a monopolis-
tic segment. Unbundling allows the State and the regulatory
body to adopt different tools and approaches for activities
that are competitive or a natural monopoly.

21.  However, the costs and benefits of these changes
need to be carefully considered. Costs may include the
costs associated with the change itself (e.g. transaction and
transition costs, including the loss incurred by companies
which lose benefits or protected positions as a result of the
new scheme) and the costs resulting from the operation of
the new scheme, in particular higher coordination costs
(e.g. more complicated network planning, technical stand-
ardization, as well as regulation). Benefits, on the other
hand, may include new investments, better or new serv-
ices, more choice, lower economic costs. Costs and ben-
efits will also vary depending on how the changes are
implemented.

(b) Recent experience in major infrastructure sectors

(i) Telecommunications

22. Unbundling has not been too common in the telecom-
munications sector. In some countries, long distance and
international services were separated from local services;
competition was introduced in the former, while the latter
remained largely monopolistic. In some of these countries,
this trend is now being reversed with local telephone com-

panies being allowed to provide long-distance services and
long-distance companies being allowed to provide local
services, all in a competitive context. Mandatory open
access rules are common in the telecommunications sector,
where the historic public service provider typically pro-
vides services in competition with other providers while
controlling essential parts of the network.

(ii) Electricity

23. Most new electricity laws call for the unbundling of
the power sector by separating generation, transmission
and distribution. In some cases, supply is further distin-
guished from distribution in order to leave only the
monopolistic activity (i.e. the transport of electricity for
public use over wires) under a monopoly. In these coun-
tries, the transmission and distribution companies do not
buy or sell electricity but only transport it against a regu-
lated fee. Trade in electricity occurs between producers or
brokers on the one hand and users on the other. In some
of these countries, competition is limited to large users
only or is being phased in gradually.

24. Where countries have opted for the introduction of
competition in the power and gas sectors, new legislation
has organized the new market structure, stipulating to what
extent the market had to be unbundled (sometimes includ-
ing the number of public service providers to be created
out of the incumbent monopoly), or removed barriers to
new entry. The same energy laws have also established
specific competition rules, whether structural (e.g. prohibi-
tion of cross-ownership between companies in different
segments of the market, such as production, transmission
and distribution, or gas and electricity sale and distribu-
tion) or behavioural (e.g. third party access rules, prohibi-
tion of alliances or other collusive arrangements). New
institutions and regulatory mechanisms, such as power
pools, dispatch mechanisms or energy regulatory bodies,
have been established to make these new energy markets
work. Finally, other aspects of energy law and policy have
had to be amended in conjunction with these changes,
including the rules governing the markets for oil, gas, coal,
and other energy sources.

(iii) Water and sanitation

25. The most common market structure reform intro-
duced in the water and sanitation sector is horizontal
unbundling. Some countries have created several water
utilities where a single one existed before. This is particu-
larly common in, but is not limited to, countries with sepa-
rate networks that are not or are little interconnected. One
of the advantages of such unbundling is to facilitate com-
paring the performance of service providers.

26. Some countries have invited private investors to pro-
vide bulk water to a utility or to build and operate water
treatment or desalination plants, for example. In this ver-
tical unbundling, the private services (and the discrete in-
vestments they require) are usually rendered under con-
tract to a utility and do not fundamentally modify the
monopolistic nature of the market structure: the plants
usually do not compete with each other and are usually not
allowed to bypass the utility to supply customers. This is
a matter of design, however, and in a few countries these
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services are provided in a competitive context. A number
of countries have introduced competition in bulk water
supply and transportation; in some cases, there are active
water markets. Elsewhere, competition is limited to expen-
sive bottled or trucked water and private wells.

27. The solid waste sector can be divided into different
segments including collection, transfer stations, transport,
landfill, incinerator or other disposal scheme, and recy-
cling. Again, by unbundling these separable activities,
Governments have been able to introduce competition in
the sector. The size of the market will be a key parameter
in determining whether competition can be introduced and
the extent to which unbundling makes sense.

(iv) Transport

28. Increasingly, the distinction is made between trans-
port infrastructure and transport services. The former may
often have natural monopoly characteristics, whereas serv-
ices are generally competitive. Competition in transport
services should be considered not only within a single
mode but also across modes, as trains, trucks, buses, air-
lines and ships tend to compete for passengers and freight.

29. With respect to railways, some countries have opted
for a separation between the ownership and operation of
infrastructure (e.g. tracks, signalling systems, train sta-
tions) on the one hand and of rail transport services (e.g.
passenger, freight) on the other. In these schemes, the law
does not allow the track operator to operate also transport
services, which are operated by other companies often in
competition with each other. Other countries have let inte-
grated companies operate infrastructure as well as services
but have enforced third party access rights to the infra-
structure, sometimes called trackage rights. In these cases,
transport companies, whether another rail line or a trans-
port service company, have the right to access the track on
certain terms, and the company controlling the track has
the obligation to grant such access. Barriers to investment
and operation in this sector are also gradually being
removed.

30. In many countries, ports were until recently managed
as public sector monopolies. When opening this sector to
private participation, legislators have considered different
models. Under the landlord-port system, the port authority
is responsible for the infrastructure as well as overall
coordination of port activities; it does not, however, pro-
vide services to ships or merchandise. In service ports, the
same entity is responsible for infrastructure and services.
Competition between service providers (e.g. tugboats,
stevedoring, warehousing) may be easier to establish and
maintain under the landlord system. In addition to compe-
tition between service providers using common facilities
or between competing facilities within a port, there may be
strong competition between ports. Indeed, hinterlands
overlap and shippers often have a choice of ports. A sec-
ond type of sector reform may thus consist in encouraging
competition between ports, be it by breaking up national
port authorities, by strengthening intermodal connections
of weaker ports, or by other means. Many Governments
have found that by fostering competition between ports
and within ports, service quality improves and the need to
regulate decreases.

31. Legislation governing airports may also require
changes, whether to allow private investment or competi-
tion between airports or within airports. Links between
airport operation and air traffic control may need to be
carefully considered as well. Within airports, many coun-
tries have introduced competition in handling services,
catering, and other services to planes, as well as in com-
mercial passenger services such as retail shops, restau-
rants, parking and the like. In some countries, the con-
struction and operation of a new terminal at an existing
airport has been entrusted to a new operator, hence creat-
ing competition between terminals. In others, new airports
have been built on a BOT basis and existing ones are
transferred to private ownership. Finally, many countries
have found that liberalization of air transport (airline
routes) greatly contributes to the demand for airport serv-
ices and hence to the financial viability of private airport
projects.

3. Transitional measures

32. Whether sector reforms involve abolishing legal bar-
riers to entry, unbundling of separable market segments,
other measures, or a combination thereof, Governments
have often paid great attention to the reform process. The
transition from monopoly to market may need to be care-
fully managed. Political, social or other factors have led
some countries to pursue a gradual or phased approach to
implementation. As technology and other outside forces
are constantly changing, some countries have adopted sec-
tor reforms that could be accelerated or adjusted to take
these changing circumstances into account.

(a) Phasing out barriers to entry

33. Some countries have felt that competition should not
be introduced at once. In such cases, legislation has pro-
vided for temporary exclusivity rights, limitation in the
number of public service providers or other restrictions on
competition. The scope and duration of such restrictions
should normally be limited to the minimum required (typi-
cally less than the scope and duration of the licence or
concession). The first is set to give the incumbent adequate
time to prepare for competition, adjust tariffs, while the
latter is intended to provide the public service provider
adequate incentives for investment and service expansion.
Some laws include provisions for the loss of all or part of
these exclusivity rights or protection if the public service
provider does not comply with the requirements of its
licence; an exclusivity on the provision of certain services
may lapse, for instance, if the dominant public service
provider does not effectively provide them. Other coun-
tries have included provisions calling for the periodic re-
vision (at the time of tariff reviews, for example) of such
restrictions with a view to ascertaining whether the condi-
tions that justified them at the time when they were intro-
duced still prevail.

34. Recent experience in the telecommunications sector
offers examples for this type of transitional measures. A
number of modern telecommunications laws in many coun-
tries allow for full competition in all or most segments of the
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market. Legislators have often chosen to manage the transi-
tion to an open telecommunications sector gradually by
lowering or removing barriers to entry and competition over
a period of time, typically between one and seven years.
Countries that have opted for the gradual approach have
often started with the liberalization of terminal equipment
(e.g. telephone sets, computer modems, private exchanges),
followed by the introduction of one or more competing pro-
viders in mobile services (e.g. cellular telephony, paging)
and the liberalization of value-added services (e.g. elec-
tronic mail, electronic databases, voice mail). After some
years, long-distance and international services are opened
up before local services and the sector as a whole including
both infrastructure and services are liberalized. The advan-
tage of this approach is to give incumbent public service
providers the time to adjust to the new competitive context
and, in particular, to adjust their tariffs in order to eliminate
existing cross-subsidies between services. Some countries
have pursued the same objective through other means, such
as by gradually reducing high initial interconnection
charges to cost-based levels as cross-subsidies are elimi-
nated. The costs of a transition period include the delay in
the benefits from competition accruing to users and, possi-
bly, the weakening of the protected domestic public service
providers relative to their foreign competitors operating in
liberalized environments. In this sense, early reformers may
have had more time to manage the transition to competitive
markets than late reformers.

(b) Restructuring and privatization

35. Another transitional measure, at least in countries
with State-owned public service providers, has been the
restructuring or privatization of the incumbent service pro-
vider. All the reforms involving vertical and horizontal
unbundling have by their nature required the restructuring
of the incumbent public service provider. In addition, pri-
vatization of the State-owned public service provider has
often been considered necessary to allow that company to
compete effectively and fairly with new private entrants.
While the sequence between privatization and liberaliza-
tion has differed, liberalization has by and large either
accompanied or preceded privatization. Some countries
have proceeded otherwise and have privatized companies
with significant exclusivity rights, often to increase priva-
tization proceeds. They have, however, found it difficult
and sometimes very expensive to remove, restrict or
shorten at a later stage the exclusive rights or monopolies
protecting private or privatized incumbents.

4. Controlling residual monopolies

36. Where natural monopoly conditions prevail and com-
petition cannot be introduced in the market (that is,
between companies competing for the same customers),
many countries have introduced competition for the mar-
ket (see paras. 37-39). Indirect competition between com-
panies has also been created by way of benchmarks (see
para. 40). In some cases, the Government may not be able
to abolish legal barriers, to unbundle integrated sectors or
to take other measures leading to the establishment of a
competitive sector. In such cases, competition for the

market and indirect competition may also be used to
attenuate monopoly costs.

(a) Use of competitive selection procedures

37. Competition for the market refers to a process lead-
ing to the selection of a company among several compet-
ing consortia to be awarded the right to provide the infra-
structure service (for a discussion of selection methods,
see chapter III, “Selection of the concessionaire”). It pro-
vides a mechanism to reduce or eliminate monopoly rents
by inviting competing companies to bid against each other
for this right. It requires private participation though not
necessarily at the exclusion of public sector candidates.
Some local governments have, for example, awarded solid
waste collection franchises or concessions to the incum-
bent public authority or successors thereof who won ten-
ders in which they competed with private tenderers; in
these cases, the actual threat of private entry resulted in
significant improvements in public sector performance.

38. A number of countries have adopted legislation
requiring that exclusive licences or concessions be rebid
from time to time (see below, chapter X “Duration, exten-
sion and early termination”, ___ ). The period between the
initial award and the first (and subsequent) rebidding
should take into account the level of investments and other
risks faced by the investor. For solid waste collection
licences not requiring heavy fixed investments the perio-
dicity may be relatively short (e.g. every three to five
years) whereas longer periods may be desirable for a
power or water distribution contract, for example. In many
countries, rebidding coincides with the end of the contract
term, but in others a concession may be granted for a long
period (e.g. ninety-nine years), with periodic rebidding
(e.g. every ten or fifteen years). In the latter mechanism,
which has been adopted in a few countries, the first
rebidding occurs before the investor has fully recouped its
investments; the incumbent has property rights that will
need to be compensated if it does not win the next bidding
round, in which case all or part of the bidding proceeds
revert to the incumbent. Periodic rebidding may give pub-
lic service providers strong performance incentives. While
it may increase the longer term risk faced by investors and
lenders, it may also provide them a valuable exit option.

39. Competition for the market may be used not only when
the market in question is a natural monopoly, but also where
resource constraints (such as wavelength spectrum avail-
ability) or Government decisions are limiting the number of
concessions or licences awarded, hence creating a “scar-
city” rent. If the Government decides to issue only two or
three cellular licences, for example, the same mechanisms
will be used to select the licensee; in these cases, however,
the licence would normally not include exclusivity or, if it
does, it would only be a temporary one allowing the Gov-
ernment to issue other licences a few years later.

(b) Geographical division of residual monopolies

40. By way of unbundling, many Governments have cre-
ated the conditions for indirect, or “benchmark” competi-
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tion, where concessionaires do not compete on the same
territory but regulatory bodies are able to compare the
performance of different companies (each with a regional
monopoly) and use this information in the exercise of their
regulatory functions (see chapter VIII, “Operational
phase”, ___). In this way, a regulatory body with authority
over several concessionaires in a given sector (some of
which may be publicly owned and operated) may be in a
better position to regulate them. More generally, regula-
tory bodies may be able to use international prices as
benchmarks against which to judge the costs and perform-
ance of regulated companies. These domestic and interna-
tional reference points may provide strong indirect per-
formance incentives to companies in monopolistic sectors.
In some instances, such benchmark prices have even been
included in tariff formulas.

C. REGULATION OF INFRASTRUCTURE
SERVICES

1. General remarks

41. Regulation involves several distinct elements, includ-
ing substantive rules, procedures, instruments and institu-
tions. The regulatory framework in a given country and
sector—which defines the rights and obligations of service
providers, consumers, regulatory bodies and the Govern-
ment—results from the interplay of these elements.
Depending on the country and its legal and political tradi-
tions, this framework may be established by treaties, con-
stitution, laws, executive decrees, regulations, decisions of
regulatory bodies, case law, licences, concessions or other
contracts or instruments.

(a) Historical context

42. Regulation of infrastructure was in many countries
introduced to contain abuses of monopolistic providers
and cartels of public service providers trying to maximize
their profits by reducing output and increasing prices
above the economically and socially desirable level. Gov-
ernments have taken various approaches to control these
monopolistic tendencies. In many instances, the monopo-
listic infrastructure service provider was set up as (or later
became, following nationalization) a public sector enter-
prise. State or municipal ownership was seen in itself as a
guarantee against abuses and as a protection of consumer
interests; regulation was in these cases exercised by way of
public ownership. In other countries or sectors, the infra-
structure provider was or remained a private company. To
control its operations and prevent the exercise of monopo-
listic pricing and marketing strategies, Governments often
set up general (e.g. anti-trust) and sector-specific regula-
tory mechanisms. The first regulatory commissions were
set up in the mid nineteenth century.

43. The shift toward greater private participation and
competition has been accompanied and strengthened by a
shift to less intrusive regulation of public service providers
(whether State owned or private entities). Realizing that

short-term political pressures often led to barriers to entry
and other regulatory interventions that were not always in
the public interest, many Governments have limited their
level of discretion (often in contractual terms) and have
opted for autonomous and independent regulatory mecha-
nisms less exposed to political pressures. Where success-
fully introduced, these reforms have lowered the risks
faced by private investors and hence financing costs.

(b) Objectives of regulation

44. The main purposes of regulation are to promote com-
petition and efficiency, to address and correct to the extent
possible market failures, and more generally to protect
users from potential abuses by dominant or monopolistic
public service providers and to protect investors from
possible arbitrary government action. Regulatory interven-
tion is often justified by a situation in which the market,
left to its own devices, would not yield the desirable social
outcome. Regulation may include control of monopoly
power (including dominant positions), but also address
environmental, safety, public health and other concerns.
Those concerns are usually not specific to infrastructure
sectors or to private companies, but are part of the overall
regulatory framework that governs economic activity.

45. The nature of regulation differs substantially accord-
ing to the characteristics of the sector. In natural monopo-
lies, regulation focuses primarily on the production of the
socially desirable level of services at economic prices, in
particular by limiting the opportunities for the public serv-
ice provider to collect monopoly rents. Where the sector as
a whole is monopolistic, price control is often the key
instrument. Where one or more segments of the sector are
monopolistic and the rest competitive, special attention
may need to be given to overseeing access by competitors
to the monopolistic segments.

46. Another major factor is the degree to which market-
based reforms have been or are being introduced. A
change in market structure, the introduction of private
participation or competition in infrastructure sectors gen-
erally require new rules and institutions. In sectors in tran-
sition to market-based competition, regulation focuses pri-
marily on managing this transition by ensuring that
competition is effectively introduced and promoted. Once
a sector or segment has become competitive (as may be
the case for telecommunications services in some coun-
tries), sector-specific regulation may give way to the gen-
eral competition regime covering most sectors of the
economy. The regulatory rules and institutions established
by legislators typically take such factors into account.
Flexibility is required to adapt to evolving conditions.

(c) Costs and benefits of regulation

47. Infrastructure regulation is a complex task requiring
considerable resources. The process is relatively new for
many countries and lessons can be drawn from the expe-
rience of those countries that have already implemented
similar reforms.
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48. However, it is important to weigh the costs and ben-
efits of regulation. Effective regulation can foster the tran-
sition to competitive market, and protect consumers and
investors, but it also has its costs. The direct costs of regu-
lation include not only the costs of the regulatory machin-
ery itself but also the costs of compliance by regulated
enterprises. Indirect costs of regulation can be even more
significant. Regulation may create distortions which at
times may be larger than the market failures it was sup-
posed to address. This may result from weak information
available to regulatory bodies, capture of the regulatory
process by interest groups, dearth of professional qualifi-
cations and experience of the regulatory body (which may
be caused at least in part by inadequate regulatory
resources and funding), lack of flexibility in rules and pro-
cedures or ill-considered or obsolete substantive rules.
Finally, as a sector moves toward a competitive market
structure the need for specific regulation disappears.

2. Substantive rules

49. Regulatory interventions may be divided into two
broad categories. The first category includes the various
actions up to the award of licences or concessions; these
include sector reform and legislation, and managing the
selection process for the award of licences or concessions.
The second category is the regulatory intervention follow-
ing the award of such licences or concessions. The follow-
ing paragraphs briefly discuss some of the main regulatory
issues that are encountered in a similar context in different
sectors, including the regulation of entry and exit of com-
petitors, interconnection, prices (tariffs), subsidies and
universal service, and quality and performance.

(a) Conditions for the award of licences and
concessions

50. Entry and exit rules are at the core of the organization
of infrastructure sectors. Rules may allow for free entry of
service providers into a sector or segment thereof or may
limit such entry to a number of providers as determined by
government through a licensing or concession scheme.
Where free entry is the rule, as is the case in an increasing
number of countries for many telecommunications serv-
ices or for power generation, the role of the licensing
authority may be only to ascertain whether the new entrant
meets the basic legal requirements to provide such serv-
ices. In some countries, the new entrant simply has to file
a declaration and may start services unless the licensing
authority expresses an objection within a given time limit
(for example, one month). Where the number of entrants
is limited, Governments are often required by law to or-
ganize a competitive process for the award of the single or
multiple licences offered (see further chapter III, “Selec-
tion of the concessionaire”).

(b) Interconnection and access regulation

51. In network industries, such as railway transport, tele-
communications, power or gas supply, the historic or

dominant public service provider may try to protect or
limit access by third parties to its network, which is often
the monopolistic segment in these industries. In order to
introduce competition, mandatory rules for access to the
network by new entrants have been introduced as a key
aspect of sector reform and regulation. In some cases, such
rules have complemented the vertical unbundling meas-
ures (see paras. 18-21), in others they have been adopted
to foster competition in sectors that remained fully or par-
tially integrated.

52. Access rules generally impose obligations on the net-
work operator to provide access on terms that are fair and
non-discriminatory from a financial as well as technical
point of view. Non-discrimination implies that the new
entrant or service provider is able to use the infrastructure
of the dominant public service provider on conditions that
are not less favourable than those granted by the network
operator to its own services or to those of competing pro-
viders. It should be noted, however, that, for example,
many pipeline access regimes do not require completely
equal terms for the carrier and rival users. The access
obligation may be qualified in some way: it may for in-
stance be limited to spare capacity only or be subject to
reasonable (rather than equal) terms and conditions.

53. Generally, regulatory bodies will wish to ensure that
access prices are high enough to give adequate incentives
to invest in maintenance and expansion of the required
infrastructure and low enough to encourage competition in
the sector. Access pricing is usually cost-based. Where the
network company provides services in competition with
other providers, this may require that its activities be sepa-
rated from an accounting point of view in order to deter-
mine the actual cost of the use by third parties of the
network or parts thereof.

54. Technical access conditions may be equally critical,
and dominant public service providers may be required to
adapt their network to satisfy the access requirements of
new entrants. Access may be to the network as a whole or
to monopolistic parts or segments of the network (some-
times also referred to as bottleneck or essential facilities).
Many Governments allow service providers to build their
own infrastructure or to use alternative infrastructure
where available; in such cases, the service provider may
only need access to a small part of the network and cannot,
under many regulations, be forced to pay more than the
cost corresponding to the use of the specific facility he
needs; this could be, for instance, the local loop in tel-
ecommunications, transmission capacity for the supply of
electricity, or the use of a track section in railways.

(c) Price and profit regulation

55. Rules governing infrastructure sectors in most coun-
tries include price or profit regulation. The economic
rationale is that, where monopolistic conditions prevail or
where markets are not yet truly competitive, dominant
public service providers may price their services too high
to earn excess profits or too low (on a temporary basis) to
drive out new entrants (predatory pricing). High prices and
inadequate competition in infrastructure services may have
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a detrimental impact on the sector concerned and also on
the national economy.

56. Infrastructure sectors have different market structures
and scope for unbundling and competition. Increasingly,
countries limit price regulation to non-competitive market
segments, while leaving prices in competitive segments
free. For example, cellular telephony prices may in some
countries be left unregulated while local phone tariffs may
remain regulated. In countries where road transport (or
water transport) provides adequate competition, prices of
rail transport may similarly be left unregulated. Where a
company provides price-regulated services as well as un-
regulated services, safeguards may need to be established
to prevent the company from cross-subsidizing its com-
petitive activities with revenues from its regulated activi-
ties; to facilitate the enforcement of the prohibition of
cross-subsidization, typical safeguards include separate
cost accounting or the establishment of one or more sub-
sidiaries to house the competitive or potentially competi-
tive activities. Furthermore, in many countries price ceil-
ings apply only to the dominant public service providers
(to keep in check their ability to abuse their dominant
position) and not to new entrants.

57. Many countries have chosen to set only the broad
pricing principles in legislation while leaving their actual
implementation to the concerned regulatory body and the
terms and conditions of licences or concessions. Others
have chosen to legislate tariff formulas. By and large, a
balance is sought between the interests of users and those
of investors and often also current and future users. For
example, where tariffs are kept too low, public service
providers are hurt, investors deterred and future users
penalized as they will have to pay for postponed invest-
ments. The tariff regime will also require adequate stabil-
ity and predictability, to enable public service providers
and users to plan accordingly.

58. Many infrastructure projects require heavy capital
investment with relatively long amortization periods. Tar-
iff formulas cannot be set once and for all, as technology,
exchange rates, wage levels, productivity and other factors
are bound to change significantly (and often unpredict-
ably) over such periods. Many countries have in place
mechanisms for revision of tariff formulas. Periodic revi-
sions (e.g. every four or five years) of the formula usually
amount to a renegotiation of the contract, bearing in mind
the interests of users and of the economy at large, as well
as investors and lenders.

59. Legislators have opted for various price control sys-
tems, the most common being rate of return regulation and
price cap regulation. Many tariff regimes have elements of
both. Under rate of return regulation, infrastructure service
providers are allowed a given return on their investments,
usually expressed in percentage terms. Each year (or each
time the regulatory body, the company or other interested
parties deem that the prices in effect yield too much or too
little profits) the regulatory body verifies the expenses of
the utility, determines to what extent investments under-
taken by the company are eligible for inclusion in the rate
base, and calculates the revenues that need to be generated
to cover the allowable expenses and the agreed-upon

return on investment. Where available, regulatory bodies
use risk-adjusted market rates to determine the rate of
return figure. This system requires a substantial amount of
information as well as negotiations (e.g. on eligible expen-
ditures and cost allocation). It does not give public service
providers strong incentives to improve efficiency as the
efficiency gains they achieve in one year result in lower
tariffs for the following year.

60. Under the price cap regime, a price formula is set for
a given period (e.g. four or five years). Each year prices
are allowed to fluctuate within the limits set by the for-
mula. In some countries, the formula is a weighted average
of various indices, in others it is a consumer price index
minus a productivity factor. Where substantial new invest-
ments are required, the formula may include an additional
component to cover these extra costs. The formula can
apply to all services of the company or to selected baskets
of services only, and different formulas may be used for
different baskets. Services provided in a competitive envi-
ronment may be excluded from the basket and
deregulated, and the composition of the basket may be
reviewed from time to time to take new market conditions
into account. This price cap technique has been adopted
increasingly in recent years. It may provide greater incen-
tives for public service providers, as efficiency gains may
be kept until the next adjustment period. In some coun-
tries, the price cap formula calls for partial pass-through of
efficiency gains to consumers. The periodic readjustment
of the formula is, however, based on rate-of-return type of
calculations, requiring the same type of detailed informa-
tion as indicated above, though on a less frequent basis.

61. Another price regulation technique that may be used
to set prices, or more generally to monitor price levels, is
benchmark or yardstick pricing. By comparing the prices
of one public service provider with those of another and
with international norms, regulatory bodies may be able to
judge whether tariff adjustments requested by the public
service provider are reasonable. Whatever technique is
chosen, the complexity of the tariff mechanism should not
exceed the administrative capacity of those in charge of
implementing, monitoring and adapting it.

(d) Subsidies and universal service

62. In many countries, the law requires that specific serv-
ices must be provided even if they have to be provided
without compensation or below cost. Examples of free serv-
ices are emergency services (e.g. telephone calls to police,
fire department, ambulances; inspection of alleged gas leaks
or dangerous power lines). Services for which the price may
not cover the costs include lifeline telephone, water or
power service, discounted transport for certain categories of
travellers (e.g. school children, senior citizens), as well as
other services for low-income or rural users. Public service
providers may recoup these service burdens or costs in sev-
eral ways, including through Government subsidies,
through funds or other official mechanisms created to share
the financial burden of these obligations among all public
service providers, or through internal cross-subsidies from
other profitable services. Cross-subsidies should be distin-
guished from differentiated pricing, where different catego-
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ries of users pay different prices (depending inter alia on the
price elasticity of their demand), but where all prices cover,
at least in the short run, marginal cost of the service. In this
sense, price differentiation may be efficient and should not
be prohibited. Direct Government or fund subsidies have the
advantage of being more transparent and easier to monitor
than cross-subsidies.

(e) Performance standards

63. Companies operating in regulated sectors generally
have to meet a set of technical and service standards (see
chapter IX, “Delays, defects and other failures to perform”,
___). These are often too detailed to figure in the sector
legislation and may be included in emplementing decrees,
concessions, licences or other documents. They include, for
instance, minimum conditions to ensure interconnection in
networked sectors, quality standards (such as requirements
with respect to water purity and pressure), ceilings on time
to perform repairs, ceilings on number of faults or com-
plaints, on-time performance for transport services, conti-
nuity in supply, as well as health, safety and environmental
standards. Legislation may, however, impose the basic prin-
ciples that will guide the drafting of detailed standards or
require compliance with international standards.

3. Regulatory bodies

64. Legislative provisions governing regulation of infra-
structure sectors generally include substantive as well as
institutional rules. They are established by various bodies
and are implemented and monitored by others. The term
“regulatory bodies” refers to the institutional mechanisms
required to implement and monitor the substantive rules.

65. Regulatory bodies are needed because in the area of
the operation of infrastructure facilities it is generally nec-
essary for the rules to allow for a degree of discretion;
someone needs to apply or implement the substantive
rules, interpret them, monitor compliance, impose sanc-
tions, and settle disputes arising out of the implementation
of the rules. The specific regulatory tasks and the amount
of discretion they involve will be determined by the rules
in question, which can vary widely.

(a) Range of institutional set-ups

66. The range of institutional mechanisms for the regula-
tion of infrastructure sectors varies greatly. While many
countries still entrust regulatory functions to Government
departments (such as the concerned ministries or depart-
ments in charge of prices or competition matters), the
general trend is toward the establishment of autonomous
regulatory bodies, separate from the Government. The
same country may subject some infrastructure sectors to
autonomous and independent regulation while leaving oth-
ers under ministerial regulation. Regulatory powers may
also be shared between an autonomous regulatory body
and the Government, as is often the case with respect to
licensing.

(b) Independence and autonomy
of regulatory bodies

67. Regulatory bodies need to be isolated and protected
from inappropriate pressures. Regulatory decisions need to
be taken without interference from public service provid-
ers. To that effect, legislative provisions in most countries
require the independence of the regulatory decision mak-
ing process. Effective independence and autonomy go a
long way towards reducing regulatory risks and hence
reduce the cost of infrastructure services.

68. A primary requirement is the separation of regulatory
functions from operational ones by removing any regula-
tory functions that may still be vested with the public serv-
ice providers and entrust them to a legally and functionally
independent entity. Examples of confusion between regu-
latory and operational functions may include the right of
the incumbent public service provider to certify equipment
for use on a network or to set interconnection or access
conditions unilaterally, or the right of a port operator to
allocate berths to incoming ships.

69. Another essential requirement is the total independ-
ence of regulatory bodies from the industry they are regu-
lating. That independence is often underpinned by prohi-
bitions for staff of the regulatory body to hold mandates,
accept gifts, enter into contracts or have any other relation-
ship (directly or through family members or other interme-
diaries) with regulated companies, their parents or affili-
ates. This independence is a condition for the credibility of
the regulatory body. It also implies that, to avoid conflicts
of interest, regulation should, in particular in countries and
sectors in which State-owned enterprises operate, be free
from interference from the Government and the owners of
enterprises in the sector.

70. This leads to a related issue, namely the autonomy of
the regulatory body relative to the Government. This
autonomy may be needed to minimize the risk of decisions
being made or influenced by a body that is also the owner
of enterprises operating in the regulated sector, or a body
acting on political rather than technical grounds.

71. Independence and autonomy should not be consid-
ered solely on the basis of the institutional position of the
regulatory function, but also on the basis of its functional
autonomy, which requires that regulatory bodies have the
financial and human resources to discharge their responsi-
bilities professionally and with integrity.

(c) Sectoral attributions of regulatory bodies

72. Regulatory responsibilities may be organized on a
sectoral or cross-sectoral basis. Countries that have opted
for a sectoral approach have in many cases decided to
place closely linked sectors or segments thereof under the
same regulatory umbrella, as may be the case for example
for telecommunications, cable television and broadcasting;
power and gas; airports and airlines; or, more generally,
competing transport modes. Other countries have organ-
ized regulation on a cross-sectoral basis, in some cases
with one regulatory entity for all infrastructure sectors, and
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in others with one entity for utilities (water, power, gas,
telecommunications) and one for transport.

73. The decision to use one or another model depends in
part on the country’s regulatory capacity; the weaker it is,
the more reason to reduce the number of independent
structures and try to achieve economies of scope. Other
reasons for having multi-sectoral agencies include: the
common issues arising in the different infrastructure sec-
tors and the ability to learn from the experience gained in
other sectors; consistency in regulatory approach between
sectors; the scope and sequence of the reform programme
(if it starts with one sector only, the entity will often be
sector-specific); and better resistance to pressures from
sectoral interest groups. One possible drawback of cross-
sectoral bodies is that it may not foster the development of
technical (i.e. sector-specific) expertise.

(d) Mandate of regulatory bodies

74. The law setting up a regulatory mechanism often
stipulates a number of general objectives that should guide
the actions of regulatory bodies, such as the promotion of
competition, the protection of users’ interests, the satisfac-
tion of demand, the efficiency of the sector or the public
service providers, their financial viability, the safeguard-
ing of the public interest or of public service obligations,
and the protection of investors’ rights. Having one or two
overriding objectives helps clarify the mandate of regula-
tory bodies and establish priorities among sometimes con-
flicting objectives. A clear mandate also increases a regu-
latory body’s autonomy and credibility.

(e) Powers of regulatory bodies

75. Regulatory bodies may have decision-making pow-
ers, advisory powers or purely consultative powers or a
combination of these different levels of powers depending
on the subject matter. In some countries, the legislator has
decided to give the regulatory body limited powers ini-
tially but has increased them later as the regulatory body
established a track record of independence and profession-
alism. The legislation often specifies which powers are
vested with the Government and which ones with a regu-
latory agency. Clarity in this respect is important to avoid
unnecessary conflicts and confusion. Investors, as well as
consumers and other interested parties, should know to
whom to turn with various requests, applications or com-
plaints.

76. Licensing of public service providers, for example, is
in many countries a process involving the Government as
well as the regulatory body. If the decision to award a
project involves broad judgement of a political rather than
technical nature, which may often be the case in the con-
text of infrastructure privatization, final responsibility of-
ten rests with the Government. If, however, the award
criteria are more technical, as may be the case with a lib-
eral licensing regime for power generation or telecommu-
nications services, many countries entrust the decision to
an independent regulatory body. In other cases, the Gov-
ernment may have to ask the regulatory body’s opinion

prior to issuing the licence. On the other hand, some coun-
tries exclude direct involvement of regulatory bodies in
the licensing process on the basis that it could affect the
way they later regulate the use of these licences.

77. The jurisdiction of regulatory bodies normally
extends to all enterprises operating in the sectors they
regulate, with no distinction between private and public
enterprises. The use of some regulatory powers or instru-
ments may be limited by law to the dominant public serv-
ice providers in the sector; a regulatory body may, for
example, have price policing powers only vis-à-vis the
incumbent or dominant public service provider, while new
entrants may be allowed to set prices freely.

78. The matters on which regulatory bodies have to pro-
nounce themselves range from normative responsibilities
(e.g. rules on the award of licences, conditions for certifi-
cation of equipment), to the award of licences, concessions
or authorizations; the modification of such instruments;
the approval of contracts or decisions proposed by the
regulated entities (e.g. a schedule or contract on network
access); the definition and monitoring of an obligation to
provide certain services; the oversight over public service
providers (in particular compliance with licence condi-
tions, norms, performance targets); tariff setting or adjust-
ments; vetting of subsidies, exemptions or other advan-
tages that could distort competition in the sector;
sanctions; and dispute settlement.

(f) Composition of regulatory bodies and their staff

79. The confidence of investors and the public in the
professionalism, competence, efficiency and integrity of
the regulatory function depends to a large extent on who
is vested with this function. The way regulatory bodies and
their staff are appointed, their qualifications and experi-
ence and the rules under which they operate are critical in
this respect.

80. When setting up a regulatory body, a few countries
have opted for a regulatory body comprised of a single
officer, whereas most others have preferred a regulatory
commission. A commission may provide greater safe-
guards against undue influence or lobbying and may limit
the risk of rash regulatory decisions. A one-person regu-
latory body, on the other hand, may be able to reach
decisions faster and may be held more accountable. To
improve the management of the decision making process
in a regulatory commission, the number of members is
often kept small (typically three or five members). Even
numbers are often avoided to prevent a deadlock, though
the chairman could of course have a casting vote.

81. To increase the regulatory body’s autonomy, differ-
ent institutions may be involved in the nomination process;
in some countries, regulatory bodies are appointed by the
Head of State based on a list submitted by parliament; in
others the executive branch of the Government appoints
the regulatory body but subject to confirmation by parlia-
ment or upon nominations submitted by parliament, users
associations or other bodies. Minimal professional qualifi-
cations are often required of regulatory bodies, as well as
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the absence of conflicts of interest that might disqualify
them for the function. Mandates of members of regulatory
commissions may be staggered in order to prevent total
turnover and appointment of all members by the same
administration; staggering also promotes continuity in
regulatory decision making. Mandates are often for a fixed
term, may be non-renewable and may be terminated before
the expiry of the term for limited reasons only (such as
crime conviction, mental incapacitation, grave negligence
or dereliction of duty). Certain requirements extend to the
whole staff of the regulatory entity. Many laws grant a
favourable personnel regime, including adequate pay
scales, in order to attract qualified candidates and reduce
the risk of corruption. Regulatory bodies are often faced
with experienced lawyers, accountants and other experts
working for the regulated industry and need to be able to
acquire the same level of expertise, skills and profession-
alism, either in-house or by hiring outside advisors as
needed. They are often allowed to subcontract certain
regulatory tasks short of the ultimate regulatory decision
to outside experts.

(g) Budget of the regulatory body

82. Adequate staff and pay-levels, budget for outside
expertise and training, and stable funding sources are criti-
cal for the success of the regulatory body. In many coun-
tries, the budget of the regulatory entity is funded by fees
and other levies on the regulated industry. Fees may be set
as a percentage of the turnover of the regulated companies,
or be levied for the award of licences, concessions or other
authorizations. In some countries, the entity’s budget is
complemented as needed by budget transfers provided
in the annual finance law, but this creates an element
of uncertainty that may reduce the regulatory body’s
autonomy.

4. Regulatory process and procedures

83. Any regulatory framework includes procedural rules
governing the way the institutions in charge of the various
regulatory functions have to exercise their powers.

(a) Disclosure requirements

84. To allow regulatory bodies to carry out their respon-
sibilities, legislation usually imposes specific obligations
on regulated industries, including the obligation to provide
the regulatory body accurate and timely information on the
operations of the company, and grants regulatory bodies
specific enforcement rights. They may include enquiries
and audits, including detailed performance and compliance
audits; sanctions for non-cooperative companies; injunc-
tions or at least initiation of injunctions or penalty proce-
dures to enforce disclosure.

85. Regulated companies are normally required to main-
tain and disclose their financial accounts and statements
and to maintain detailed cost accounting allowing the
regulatory body to track various aspects of the company’s

activities separately. Financial transactions between the
company and affiliated companies may also require scru-
tiny, as companies may try to transfer profits to non-regu-
lated businesses or foreign affiliates. Regulated enterprises
may also have detailed technical and performance report-
ing requirements. However, the regulated enterprises will
always be more knowledgeable about their cost structure
than regulatory bodies and will only disclose the informa-
tion they are effectively required to disclose and in the
way that is most favourable to their interests.

86. Fostering competition in the infrastructure sector
concerned is one method of dealing with this fundamental
asymmetry in information. One of the benefits of introduc-
ing competition is that it provides the regulatory body
multiple observations and reference points that allow it to
determine whether proposals or positions of a regulated
company are reasonable and in the public interest. Cost or
technical information obtained from competitors may, for
example, allow the regulatory body to disallow rate in-
creases based on costs that are higher than the industry
norm (see chapter VIII, “Operational phase”, ___).

(b) Procedures

87. The credibility of the regulatory process requires
transparency and objectivity, irrespective of whether regu-
latory authority is exercised by a Government department
or minister or by an autonomous regulatory body. Rules
and procedures should be objective and clear so as to
ensure fairness and impartiality. For transparency pur-
poses, the law should require that they be published. Regu-
latory decisions should state the reasons on which they are
based and should be made accessible to interested parties,
through publication or other appropriate means.

88. Transparency may be further enhanced, as required
by some laws, by the publication by the regulatory body of
an annual report on the sector, the decisions taken during
the exercise, the disputes that have arisen and the way they
were settled, and so on. Such annual report may also
include the accounts of the regulatory body and an audit
thereof by an independent auditor. Legislation in many
countries further requires that this annual report be submit-
ted to a committee of parliament.

89. Regulatory decisions may impact on the interests of
diverse groups, including the concerned public service
provider, its current or potential competitors, and business
or non-business users. In many countries, the regulatory
process (whether managed by an agency or a ministry)
includes consultation procedures for major decisions or
recommendations. In some countries, this consultation
takes the form of public hearings, in others of consultation
papers on which comments from interested groups are
solicited. Some countries have also established consulta-
tive bodies comprised of users and other concerned parties
and require that their opinion be sought on major decisions
and recommendations. To enhance transparency, com-
ments, recommendations or opinions resulting from the
consultation process may have to be published or made
publicly available.
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(c) Dispute settlement

90. The provision of infrastructure services may give rise
to a wide range of disagreements or disputes, many of
which typically fall within the province of the court sys-
tem; this would be the case of disputes between public
service providers and their suppliers and personnel. The
same is true for disputes between public service providers
and users, though consumers (or consumer associations)
may often, in addition, lodge complaints with the regula-
tory body. Most major disputes to be settled by the regu-
latory body are likely to arise between infrastructure
service providers, as would be the case with access or
interconnection proceedings.

91. Another type of conflict that may arise between the
regulated companies and the regulatory body or govern-
ment concerns the modification of a licence or a tariff
formula. These are often dealt with by the regulatory body
and may be subject to appeal.

92. In addition, the legislation organizing the sector,
investment protection treaties, and licence or contractual
provisions often address the right of investors to resort to
international commercial arbitration between the Govern-
ment and the affected entity in case of a perceived breach
of contract (see chapter XI, “Settlement of disputes”, ___).

93. As any of these disputes may have a negative impact
on the operations of the concerned company and in view
of the public nature of most infrastructure services, many
laws (and licence or contract provisions) have developed
mechanisms that allow disagreements to be settled
promptly without recourse to courts, the regulatory body
or arbitration. These may include a technical expertise,
audit or certification by an independent third party, as well
as permanent conciliation panels or mechanisms.

(d) Sanctions

94. In many countries, the law gives regulatory bodies
coercive or punitive powers. Such powers may include the
authority to modify, suspend or withdraw a licence, con-
cession or authorization; the right to set the terms of con-
tracts between public service providers (e.g. interconnec-
tion or access agreements); to initiate the break-up of a
dominant public service provider; to issue injunctions and
orders to public service providers; to impose civil penalties
including penalties for any delay in implementing the
regulatory body’s decision, and to initiate criminal or other
court procedures.

(e) Appeals

96. Legislators have often provided for appeal procedures
against decisions of a regulatory body. The laws of many
countries limit the causes that give ground to appeal, how-
ever, in order to prevent the regulatory uncertainty that may
arise from appeals intended primarily to delay the effect of
regulatory decisions. It is therefore desirable to strike a bal-
ance between the protection of legitimate rights of the regu-
lated industry and the credibility of the regulatory system. It

is often essential that decision be made quickly. For instance
a refusal to grant access to a competitor could drive the
competitor into bankruptcy if the matter cannot be resolved
expeditiously. Where the right to appeal is granted, it should
be to a body that has the required skills and expertise to
adjudicate the matter. Some laws give public service provid-
ers the right to appeal against certain decisions of the regu-
latory body to the country’s competition authority, others to
administrative tribunals or judicial courts.

A/CN.9/444/Add.4

Chapter III. Selection of the
concessionaire

LEGISLATIVE RECOMMENDATIONS

Appropriate selection method

1. For the selection of the concessionaire it is advisable
to devise a method that promotes competition within struc-
tured, formal procedures. Direct negotiations should be
reserved for exceptional circumstances (see paras. 15-18).

Prequalification of project consortia

2. It is advisable to use a prequalification procedure to
narrow down the number of proposals with which the
awarding authority must deal. Proceedings involving the
evaluation of more than a limited number of proposals are
generally not suitable for privately financed infrastructure
projects (see paras. 19-20).

3. Where consortia are formed to submit proposals, their
members should not be allowed to participate, directly or
through subsidiary companies, in more than one consor-
tium (see para. 38).

4. Where preferences for national candidates or candi-
dates who offer to procure supplies, services and products in
the local market are envisaged, they should be applied as a
margin of preference at the evaluation phase and announced
in the invitation to prequalify (see paras. 39-40).

5. It may be useful to allow the awarding authority to
consider arrangements for compensating prequalified pro-
ponents if the project cannot proceed for reasons outside
their control or for contributing to the costs incurred by
them (see paras. 41-42).

6. No criterion, requirement or procedure with respect to
the qualifications of project consortia should be used that
has not been set forth in the prequalification documents
(see para. 44).

7. Upon completion of the prequalification phase, the
awarding authority should elaborate a short list of the
prequalified project consortia which will be subsequently
invited to submit proposals. Subsequent changes in the
composition of prequalified consortia should require the
approval of the awarding authority (see paras. 45-46).
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Initial request for proposals

8. Unless the awarding authority deems it feasible to for-
mulate input or output specifications of the project and con-
tractual terms in a manner sufficiently detailed and precise
to permit final proposals to be formulated, it is advisable to
structure the proceedings for requesting proposals from
qualified proponents in two stages (see paras. 47-49).

9. The awarding authority should be allowed to convene
a meeting of proponents to clarify questions concerning
the request for proposals and to engage in negotiations
with any proponent concerning any aspect of its proposal
(see para. 51).

10. Following those negotiations, the awarding authority
should review and, as appropriate, revise the initial input
or output specifications. The awarding authority should be
allowed to delete or modify any aspect, originally set forth
in the initial request for proposals, of the technical or
quality characteristics of the project and any criterion
originally set forth in those documents for evaluating and
comparing proposals and for ascertaining the successful
proponent (see para. 52).

Final request for proposals

11. At the final stage, the awarding authority should
invite the proponents to submit final proposals with price
with respect to the revised specifications and contractual
terms (see paras. 53-65).

Contents and submission of final proposals

12. Technical proposals should, as a minimum, include:

(a) Specifications and schedule of works;

(b) Feasibility and other studies;

(c) Description of services to be provided and applica-
ble quality standards;

(d) Description of maintenance services and standards
(see para. 66).

13. Financial proposals should, as a minimum, include:

(a) The proposed tariff or price structure;

(b) The proposed duration of the concession, where it
is not specified in the request for proposals;

(c) The level of governmental financial support
required for the project, including, as appropriate, any sub-
sidy or payment expected from the host Government;

(d) The extent of risks assumed by the concessionaire
during the construction and operation phases, including
unforeseen events, insurance, equity investment and other
guarantees against those risks (see para. 67).

Evaluation criteria

14. Criteria for the evaluation of the non-price technical
aspects of proposals should include technical feasibility;
environmental effectiveness; effectiveness of the proposed
construction and operation systems; soundness of the pro-
posed financial arrangements, including resources of the
proponents (see para. 72).

15. Criteria for the evaluation of the price proposals should
include costs for design and construction activities; annual
operation; maintenance costs; present value of capital costs
and operating costs; present value of the proposed price over
the concession period; the amount of subsidy, if any,
expected from the host Government (see para. 73).

Opening, comparison and evaluation of proposals

16. Upon receipt of the final proposals, the awarding
authority should ascertain whether they are prima facie
responsive to the request for proposals. Incomplete or
partial proposals should be rejected at this stage (see paras.
75-77).

Final negotiations

17. The awarding authority should rank all responsive
proposals on the basis of the evaluation criteria set forth in
the request for proposals and invite for final negotiation of
the project agreement the proponent that has attained the
best rating. These negotiations should not concern those
terms of the contract that were deemed not negotiable in
the final request for proposals (see para. 78).

18. If it becomes apparent to the awarding authority that
the negotiations with the proponent invited will not result
in a project agreement, the awarding authority should
inform that proponent that it is terminating the negotia-
tions and then invite for negotiations the other proponents
on the basis of their ranking until it arrives at a project
agreement or rejects all remaining proposals (see para. 79).

Notice of project award

19. The awarding authority should cause a notice of the
award of the project to be published. The notice should
indicate:

(a) The name of the concessionaire;

(b) A list of the annexes and enclosures that form part
of the agreement;

(c) A description of the works and services to be per-
formed by the concessionaire;

(d) The duration of the concession;

(e) The tariff structure;

(f) The rights and obligations of the concessionaire
and the guarantees assumed or to be provided by it;

(g) The monitoring rights of the awarding authority
and remedies for breach of the project agreement;

(h) The obligations of the host Government, including
any payment, subsidy or compensation offered by the host
Government;

(i) Any other essential term of the project agreement,
as provided in the request for proposals (see para. 80).

Circumstances authorizing the use of direct negotiations

20. Direct negotiations should be resorted to only in
exceptional circumstances (see paras. 82-85). Exceptional
circumstances may include the following:

(a) When there is an urgent need for ensuring imme-
diate provision of the service, and engaging in a selec-
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tion procedure would therefore be impractical, provided
that the circumstances giving rise to the urgency were
neither foreseeable by the awarding authority nor the
result of dilatory conduct on its part;

(b) In case of projects of short duration and with an
anticipated initial investment value not exceeding a
specified low amount (see para. 86).

21. Direct negotiations might be further resorted to when
an invitation to prequalify or a request for proposals has
been issued but no applications to prequalify or proposals
were submitted, or all proposals were rejected by the award-
ing authority, and when, in the judgement of the awarding
authority, issuing a new request for proposals would be
unlikely to result in a project award (see para. 87).

Unsolicited proposals

22. The awarding authority should establish transparent
procedures for dealing with unsolicited proposals (see
paras. 88-90).

23. Upon receipt of an unsolicited proposal, the awarding
authority should determine whether it might be in the
public interest to develop the proposed project. The award-
ing authority should examine the proposal within a reason-
able period. Title to all documentation submitted should
vest in the proponent throughout the procedure. If the pro-
posal is rejected, all documents submitted should be
returned to the proponent. No proposals should be solic-
ited concerning a rejected project for a minimum number
of years without the invitation of the company which sub-
mitted the original proposal (see paras. 91-92).

24. If the host Government accepts the proposal, the
awarding authority should engage in a competitive selec-
tion procedure (such as request for proposals), preceded
by a prequalification phase. The company that submitted
the original proposal should be invited to participate in
such proceedings and might be given, as a premium for
submitting the proposal, a margin of preference over the
final rating. If such a margin of preference is given, appro-
priate notice should be given to all companies invited to
submit proposals (see para. 93).

Record of selection proceedings

25. The law should require that the awarding authority
keep appropriate record of key information pertaining to
the selection proceedings (see paras. 94-99).

NOTES ON LEGISLATIVE RECOMMENDATIONS

A. GENERAL REMARKS

1. This chapter deals with methods and procedures rec-
ommended to be used for the award of privately financed
infrastructure projects. In line with the advice of interna-
tional organizations, such as the World Bank1 and

UNIDO,2 the Guide expresses a clear preference for the
use of competitive selection procedures, rather than direct
negotiations with project consortia, as further explained in
paragraphs 15 to 17 below.

2. The selection procedures recommended in this chapter
present some of the features of the tendering method under
the UNCITRAL Model Law on Procurement of Goods,
Construction and Services3 with a number of adaptations
so as to take into account the particular needs of privately
financed infrastructure projects. The method herein con-
sists of a two stage procedure with a prequalification
phase. It allows some scope for negotiations between the
awarding authority and the proponents within clearly
defined conditions. The description of the procedures rec-
ommended for the selection of the concessionaire is prima-
rily concerned with those elements that are special to, or
particularly relevant for, privately financed infrastructure
projects. Where appropriate, this chapter refers the reader
to provisions of the UNCITRAL Model Law, which may
mutatis mutandis supplement the selection procedure de-
scribed herein.

B. SELECTION PROCEDURES COVERED
BY THE GUIDE

3. Private investment in infrastructure may take various
forms, each requiring special methods for selecting the
concessionaire. For the purpose of discussing possible se-
lection methods for the infrastructure projects dealt with in
the Guide, a distinction may be made between three main
forms of private investment in infrastructure:

(a) Purchase of public utilities enterprises. Private
capital may be invested in public infrastructure through
the purchase of physical assets or the shares of public
utility enterprises. Those transactions are often carried out
in accordance with rules governing the award of contracts
for the disposition of State property. Disposition methods
often include competitive proceedings such as auctions or
invitations to bid whereby the property is awarded to the
qualified party offering the highest price;

(b) Provision of public services without development of
infrastructure. In other types of projects, the service pro-
viders own and operate all the equipment necessary and
sometimes compete with other suppliers for the provision
of the relevant service. Some national laws establish spe-
cial procedures whereby the State may authorize a private
entity to supply public services by means of exclusive or
non-exclusive “licences”. Licences may be publicly of-
fered to interested parties who satisfy the qualification
requirements set forth by the law or established by the
licensing authority. Sometimes licensing procedures
involve public auctions to interested qualified parties;

(c) Construction and operation of public infrastruc-
ture. In projects for the construction and operation of pub-

1International Bank for Reconstruction and Development, Procure-
ment under IBRD and IDA Loans, 1996, para. 3.13(a).

2UNIDO BOT Guidelines, p. 96.
3The UNCITRAL Model Law on Procurement of Goods, Construction

and Services (hereafter referred to as “the UNCITRAL Model Law”) and
its accompanying Guide to Enactment, were adopted by the Commission
at its twenty-seventh session (New York, 31 May-17 June 1994). See
Official Records of the General Assembly, Forty-ninth Session, Supple-
ment No. 17 and Corrigendum (A/49/17 and Corr.1), annex I.
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lic infrastructure, a private entity is engaged to provide
both works and services to the public. The procedures
governing the award of those contracts are in many aspects
similar to those that govern public procurement of con-
struction and services. National laws provide a variety of
methods for public procurement, ranging from structured
competitive methods, such as tendering proceedings, to
less structured negotiations with prospective suppliers.

4. This chapter deals primarily with selection procedures
suitable to be used for infrastructure projects which
involve an obligation, on the part of the selected private
entity, to undertake physical construction, repair, or
expansion works in the infrastructure concerned with a
view to subsequent private operation (i.e. those referred
to in paragraph 3(c) above). It does not deal specifically
with methods for disposal of State property for privati-
zation purposes or procedures for licensing public service
providers.

5. It should be noted, however, that some infrastructure
projects may involve elements of more than one of the
categories mentioned above, a circumstance which the
Government may wish to consider when choosing the se-
lection method. For instance, the acquisition of a priva-
tized public utility (e.g. a water distribution company) may
be coupled with an obligation to effect substantial invest-
ment in new infrastructure (e.g. expansion of pipe net-
work). In those situations, it is important for the Govern-
ment to identify the predominant element of the project
(e.g. whether privatization or construction of new infra-
structure) in order to choose the appropriate selection pro-
cedure which the Government might then wish to adjust so
as to take into account the main ancillary obligations
expected to be assumed by the concessionaire. To that end,
some of the considerations set forth in this chapter may
also be relevant, mutatis mutandis, for the disposal of State
property or licensing procedures which involve an obliga-
tion on the part of the new concessionaire or licensee to
undertake infrastructure works.

C. GENERAL OBJECTIVES OF SELECTION
PROCEDURES

6. For the award of contracts for infrastructure projects,
the host Government may either apply methods and proce-
dures already provided in its laws or establish procedures
specifically designed for that purpose. In either situation,
it is important to ensure that such procedures are generally
conducive to attaining the fundamental objectives of rules
governing the award of public contracts. Those objectives
are briefly discussed below.

1. Economy and efficiency

7. In connection with infrastructure projects, economy
refers to the selection of a concessionaire that is capable of
performing works and delivering services of the desired
quality at the most advantageous price and upon the most
advantageous contractual terms. It is promoted by proce-
dures that provide a favourable climate for participation in

the selection process by competent companies and that
provide incentives to them to offer their most advan-
tageous terms.

8. In most cases, economy is best achieved by means of
procedures that promote competition among project con-
sortia. Competition provides them with incentives to offer
their most advantageous terms, and it can encourage them
to adopt efficient or innovative technologies or production
methods in order to do so. Furthermore, economy can
often be promoted through participation by foreign com-
panies in selection proceedings. Not only can foreign par-
ticipation expand the competitive base, it can also lead to
the acquisition by the awarding authority and its country
of technologies that are not available locally. Foreign par-
ticipation in selection proceedings may be necessary
where there exists no domestic expertise of the type
required by the awarding authority. A country desiring to
achieve the benefits of foreign participation should ensure
that the relevant laws and procedures are conducive to
such participation. It should be noted, however, that com-
petition does not necessarily require the participation of a
large number of proponents in a given selection process.
Particularly for large projects, there may be reasons for the
awarding authority to wish to limit the number of partici-
pants to a manageable number (see paras. 19-20). Pro-
vided that appropriate procedures are in place, the award-
ing authority can take advantage of effective competition
even where the competitive base is limited.

9. Efficiency refers to selection of a concessionaire
within a reasonable amount of time, with minimal admin-
istrative burdens and at reasonable cost both to the award-
ing authority and to participating contractors or suppliers.
In addition to the losses that can accrue directly to the
awarding authority from inefficient selection procedures
(e.g. due to delayed selection or high administrative costs),
excessively costly and burdensome procedures can lead to
increases in the overall project costs or even discourage
competent companies from participating altogether in the
selection proceedings.

2. Promotion of integrity of, and confidence in,
the selection process

10. Another important objective of rules governing the
selection of the concessionaire is to promote the integrity
of, and confidence in, the process. Thus, an adequate
selection system will usually contain provisions designed
to ensure fair treatment of project consortia, to reduce or
discourage unintentional or intentional abuses of the selec-
tion process by persons administering it or by companies
participating in it, and to ensure that selection decisions
are taken on a proper basis.

11. Promoting the integrity of the selection process will
help to promote public confidence in the process and in
the public sector in general. Project consortia will often
refrain from spending the time and sometimes substantial
sums of money to participate in selection proceedings
unless they are confident that they will be treated fairly
and that their proposals or offers have a reasonable chance
of being accepted. Those that do participate in selection
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proceedings in which they do not have that confidence
have a tendency to increase the project cost to cover the
higher risks and costs of participation. Ensuring that selec-
tion proceedings are run on a proper basis could reduce or
eliminate that tendency and result in more favourable
terms to the awarding authority.

3. Transparency of laws and procedures

12. Transparency of laws and procedures governing the
selection of the concessionaire will help to achieve various
of the policy objectives already mentioned. Transparent
laws are those in which the rules and procedures to
be followed by the awarding authority and by project
consortia are fully disclosed, particularly to such partici-
pants. Transparent procedures are those which enable
the participants to ascertain what procedures have been
followed by the awarding authority and the basis of deci-
sions taken by it.

13. One of the most important ways to promote transpar-
ency and accountability is to include provisions requiring
that the awarding authority maintain a record of the selec-
tion proceedings (see paras. 95-99). A record summarizing
key information concerning those proceedings facilitates
the exercise of the right of aggrieved project consortia to
seek review. That in turn will help to ensure that the rules
governing the selection proceedings are, to the extent pos-
sible, self-policing and self-enforcing. Furthermore,
adequate record requirements in the law will facilitate the
work of Government bodies exercising an audit or control
function and promote the accountability of awarding
authorities to the public at large as regards the award of
infrastructure projects. A general requirement of record-
keeping in procurement proceedings is contained in article
11 of the UNCITRAL Model Law.

14. Transparent laws and procedures create predictabil-
ity, enabling project consortia to calculate the costs and
risks of their participation in selection proceedings and
thus to offer their most advantageous terms. They also
help to guard against arbitrary or improper actions or
decisions by the awarding authority or its officials and
thus help to promote confidence in the process. Transpar-
ency of laws and procedures is of particular importance
where foreign participation is sought, since foreign com-
panies may be unfamiliar with the country’s practices for
the award of infrastructure projects.

D. APPROPRIATE SELECTION METHOD

15. Generally, economy and efficiency in the award of
public contracts are best achieved through methods that
promote competition among a range of contractors and
suppliers within structured, formal procedures. Competi-
tive selection procedures, such as tendering, are usually
prescribed by national laws as the rule for normal circum-
stances in procurement of goods or construction.

16. In competitive selection procedures, the awarding
authority typically invites a range of companies to submit

proposals which must be formulated on the basis of tech-
nical specifications and contractual terms specified by the
awarding authority in the documents made available by it
to proponents. Proposals are examined, evaluated and
compared and the decision of which proposal to accept is
made in accordance with essentially objective criteria and
procedures that are set forth in the procurement laws and
in the tender documents. Competitive selection procedures
are said to be “open” when the awarding authority solicits
proposals by means of a widely advertised invitation to
tender directed to all companies wishing to participate in
the proceedings. The procedures are said to be “restricted”
when the awarding authority solicits proposals only from
certain companies selected by it.

17. The formal procedures and the objectivity and pre-
dictability that characterize the competitive selection pro-
cedures generally provide optimal conditions for competi-
tion, transparency and efficiency. Thus, the rules for
procurement under loans provided by the World Bank re-
quire that, for projects financed with loans provided by the
World Bank, the concessionaire has to be selected pursu-
ant to competitive procedures acceptable to the World
Bank (e.g. “international competitive bidding”).4 The use
of competitive selection procedures in privately financed
infrastructure projects has also been recommended by
UNIDO, which has formulated detailed practical guidance
on how to structure those procedures.5 However, no inter-
national legislative model has thus far been specifically
devised for competitive selection procedures in privately
financed infrastructure projects.

18. National legislative provisions on competitive proce-
dures for the procurement of goods construction or serv-
ices may not be entirely suitable for privately financed
infrastructure projects. International experience in the
award of privately financed infrastructure projects has re-
vealed some limitations of traditional forms of competitive
selection procedures, such as the tendering method. In the
light of the particular issues raised by privately financed
infrastructure projects, which are briefly discussed below,
it is advisable for the host Government to consider adapt-
ing such procedures for the selection of the concessionaire.

1. Range of proponents to be invited

19. In traditional Government procurement, the objective
of economy is often maximized by allowing for as wide as
possible competition among contractors and suppliers.
Invitations to tender are sometimes issued directly without
prior prequalification proceedings. Where prequalification
is required, it is sometimes limited to verifying a number
of formal requirements (e.g. the contractors’ professional
qualification or legal capacity).

4Under the World Bank Rules, a concessionaire selected pursuant to
procedures acceptable to the World Bank is generally free to adopt its
own procedures for the award of contracts required to implement the
project. However, where the concessionaire was not itself selected pur-
suant to those competitive procedures, the award of subcontracts has to
be done pursuant to competitive procedures acceptable to the World
Bank (International Bank for Reconstruction and Development, Pro-
curement under IBRD and IDA Loans, 1996, para. 3.13(a)).

5UNIDO BOT Guidelines, p. 96.
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20. The award of privately financed infrastructure
projects, in turn, typically involves complex, time-con-
suming and expensive proceedings. Furthermore, the sheer
scale of most infrastructure projects reduces the likelihood
of obtaining proposals from a large number of suitably
qualified project consortia. In addition, competent project
consortia may be reluctant to participate in procurement
proceedings for high-value projects if the competitive field
is too large and where they run the risk of having to com-
pete with unrealistic proposals or proposals submitted by
unqualified candidates. Therefore, open tendering without
a prequalification phase is usually not advisable for the
award of infrastructure projects.

2. Emphasis on output requirements

21. In traditional public procurement of construction
works the Government usually assumes the position of a
maître d’ouvrage or employer, while the selected contrac-
tor carries out the function of the performer of the works.
The procurement procedures applied by the Government
emphasize the inputs to be provided by the contractor, i.e.
the awarding authority establishes clearly what is to be
built, how and by what means. It is therefore common that
invitations to tender for construction works are accompa-
nied by extensive and very detailed specifications of the
type of works and services being procured. In those cases,
the Government will be responsible for ensuring that the
specifications are adequate to the type of infrastructure to
be built and that such infrastructure will be capable of
being operated efficiently. In some privately financed in-
frastructure projects, particularly those involving works of
moderate complexity or where the infrastructure is owned
by the Government or is to be ultimately transferred to it,
the Government usually wishes to establish precise speci-
fications for the works to be performed or the technical
means for the services to be provided (i.e. the “input”
expected from the concessionaire).

22. However, for many privately financed infrastructure
projects, the host Government may envisage a different
allocation of responsibilities between the public and the
private sector. One of the underlying reasons for some
Governments to promote private sector participation in
infrastructure development is to release themselves from
the immediate responsibility for those functions that are
capable of being efficiently carried out by the private sec-
tor. Instead of assuming the direct responsibility for man-
aging the project, those Governments may prefer to trans-
fer such responsibility to the concessionaire. In those
cases, after having established a particular infrastructure
need, the Government may prefer to leave to the private
sector the responsibility for devising the best solution for
meeting such a need. The selection procedure used by the
host Government may thus give more emphasis to the
output expected from the project (i.e. the services or goods
to be provided) rather than to technical details of the
works to be performed or means to be used to provide
those services. While the host Government remains ulti-
mately accountable to the public for the quality of the
works and services, the private sector will bear the risks
that might result, for instance, from the inadequacy of the
technical solutions used (see paras. 47-49).

3. Evaluation criteria

23. Goods, construction works or services are typically
purchased by Governments with funds available under
approved budgetary allocations. With the funding sources
usually secured, the main objective of the procuring entity
is to obtain the best value for the funds it spends. There-
fore, in those types of procurement the decisive factor in
establishing the winner among the responsive and techni-
cally acceptable proposals is often the global price offered
for the construction works, which is calculated on the basis
of the cost of the works and other costs incurred by the
contractor plus a certain margin of profit.

24. Privately financed infrastructure projects, in turn, are
typically expected to be financially self-sustainable, in that
the development and operational costs are to be recovered
from the project’s own revenue. This circumstance, com-
pounded with the magnitude of most infrastructure
projects, renders the task of evaluating proposals consider-
ably more complex than in more traditional forms of pro-
curement. Therefore, a number of other factors will need
to be considered in addition to the construction and opera-
tion cost and the price to be paid by the users. For
instance, the awarding authority will need to consider
carefully the financial and commercial feasibility of the
project, the soundness of the financial arrangements pro-
posed by the project consortia and the reliability of the
technical solutions used. Such interest exists even where
no governmental guarantees or payments are involved,
because unfinished projects or projects with large cost
over-runs or higher than expected maintenance costs often
have a negative impact on the overall availability of
needed services and on the public opinion in the host
country. Furthermore, given the usually long duration of
infrastructure concessions, the awarding authority will
need to satisfy itself of the soundness and acceptability of
the arrangements proposed for the operational phase and
will weigh carefully the service elements of the proposals
(see paras. 72-74).

4. Negotiations with proponents

25. Laws and regulations governing tendering proceed-
ings often prohibit negotiations between the awarding
authority and the contractors concerning a proposal submit-
ted by them. The rationale for such a strict prohibition,
which is also contained in article 35 of the UNCITRAL
Model Law, is that negotiations might result in an “auction”,
in which a proposal offered by one contractor is used to
apply pressure on another contractor to offer a lower price
or an otherwise more favourable proposal. As a result of that
strict prohibition, contractors selected to provide goods or
services pursuant to traditional procurement procedures are
typically required to sign standard contract documents pro-
vided to them during the procurement proceedings. How-
ever, given the complexity of infrastructure projects, it is
unlikely that the parties could agree on the terms of a draft
project agreement without negotiation and adjustments to
adapt those terms to the particular needs of the project.
Therefore, it may be useful to allow for some negotiation
between the awarding authority and the selected project
consortium (see paras. 78-79).
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E. PREPARATIONS FOR SELECTION
PROCEEDINGS

26. The award of privately financed infrastructure projects
is in most cases a complex exercise requiring careful plan-
ning and coordination among the offices involved. By
ensuring that adequate administrative and personnel support
is available to conduct the type of selection proceeding that
it has chosen, the host Government plays an essential role in
promoting confidence in the selection process.

1. Appointment of the award committee

27.  One important preparatory measure is the appoint-
ment of the committee that will be responsible for evalu-
ating the proposals and making an award recommendation
to the awarding authority. The appointment of qualified
and impartial members to the selection committee is not
only a requirement for an efficient evaluation of the pro-
posals, but may further foster the confidence of project
consortia in the selection process.

2. Feasibility and other studies

28. As already indicated (see “Introduction and back-
ground information on privately financed infrastructure
projects”, para. 94), one of the initial steps taken by the host
Government in respect of a proposed infrastructure project
is to conduct a preliminary assessment of its feasibility, in-
cluding economic and financial aspects such as expected
economic advantages of the project, estimated cost and
potential revenue anticipated from the operation of the in-
frastructure facility. The option to develop infrastructure as
a privately financed project requires a positive conclusion of
the feasibility and financial viability of the project.

29.  Prior to starting the proceedings leading to the selec-
tion of a prospective concessionaire, it is advisable for the
awarding authority to review and, as required, expand
those initial studies. In some countries awarding authori-
ties are advised to formulate model projects for reference
purposes (typically including a combination of estimated
capital investment, operation and maintenance costs) prior
to inviting proposals from the private sector. The purpose
of such model projects is to demonstrate the viability of
the commercial operation of the infrastructure and the
affordability of the project in terms of total investment
cost and cost to the public. They will also provide the
awarding authority with a useful tool for comparison and
evaluation of proposals. Confidence of project consortia
will be promoted by evidence that the technical, economi-
cal and financial assumptions of the project, as well as the
proposed role of the private sector, have been carefully
considered by the host Government.

3. Preparation of documentation

30. Selection proceedings for the award of privately
financed infrastructure projects typically require the prepa-
ration of extensive documentation by the awarding author-
ity, including project outline, prequalification documents,

the request for proposals, instructions for preparing propos-
als and a draft of the project agreement. The quality and
clarity of the documents distributed by the awarding author-
ity plays a significant role in ensuring an efficient and trans-
parent selection procedure. The awarding authority may
need, at this early stage, to retain the services of independent
experts or advisors to assist in establishing appropriate
qualification and evaluation criteria, defining output speci-
fications (and, if necessary, input specifications) and pre-
paring the documentation to be issued to project consortia.

31. In many countries it is customary for the Government
to devise standard contract forms and general conditions
of contract that are used in public contracting. In some
countries there may be fairly detailed standard contracts for
different infrastructure sectors. Where standard contract
documents are provided to project consortia during the se-
lection proceedings, the awarding authority may have lim-
ited discretion to negotiate the terms of the project agree-
ment with the selected group of project consortia. Standard
contract terms may be useful to help expedite the conclusion
of the project agreement by limiting the matters on which
the parties have to elaborate contractual provisions. They
may further be useful for ensuring consistency in the treat-
ment of issues common to most projects in a given sector.

32. However, in using standard contract terms it is advis-
able to bear in mind the possibility that a specific project
may raise issues that had not been anticipated when the
standard document was prepared or that the project may
necessitate particular solutions that might be at variance
with the standard terms. Careful consideration should be
given to the need for achieving the appropriate balance
between the level of uniformity desired for project agree-
ments of a particular type and the flexibility that might be
needed for finding project-specific solutions.

F. PREQUALIFICATION OF PROJECT CONSORTIA

33. In most privately financed infrastructure projects the
host Government may wish to narrow down the number of
proposals with which the awarding authority must deal.
This result may be achieved by applying a rigorous proce-
dure to limit the number of prospective proponents from
whom proposals will be subsequently requested. In addi-
tion, prequalification proceedings for privately financed
infrastructure projects may involve elements of evaluation
and selection, particularly where the awarding authority
establishes a ranking of prequalified project consortia.
Thus the prequalification of project consortia differs from
more traditional prequalification proceedings, such as
those used in the procurement of goods or services, where
all candidates that meet the prequalification criteria are
automatically admitted to the tendering phase.

1. Invitation to prequalify

34. In order to promote transparency and competition, it
is advisable that the invitation to prequalify be published
in a manner that reaches an audience wide enough to pro-
vide an effective level of competition. The laws of many
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countries identify publications, usually the official gazette
or other official publication, in which the invitation to
prequalify is to be published. In view of the objective of
the UNCITRAL Model Law of fostering participation in
procurement proceedings without regard to nationality and
maximizing competition, article 24(2) requires publication
of the invitations to prequalify also in a language custom-
arily used in international trade, in a newspaper of wide
international circulation or in a relevant trade publication
or technical or professional journal of wide international
circulation.

35. Prequalification documents should contain sufficient
information for project consortia to be able to ascertain
whether the works and services entailed by the project are
of a type that they can provide and, if so, how they can
participate in the selection proceedings. In addition to
elements that are usually required to be contained in
prequalification documents under general rules on public
procurement (e.g. those mentioned in articles 7(3)(i), (iii),
(iv) and (v); 25(1)(a) and (d); and 25(2)(a)-(d) of the
UNCITRAL Model Law), the invitation to prequalify
should identify the infrastructure to be built or renovated
and contain information on other essential elements of the
project, including the services to be delivered by the
concessionaire, the financial arrangements envisaged by
the awarding authority (e.g. whether the project will be
entirely financed by user fees or tolls or whether public
funds may be provided as direct payments, loans or guar-
antees) and, where already known, a summary of the prin-
cipal required terms of the project agreement to be entered
into as a result of the selection proceedings.

2. Prequalification criteria

36. Generally, project consortia should be required to
demonstrate that they possess the professional and techni-
cal qualifications, financial and human resources, equip-
ment and other physical facilities, managerial capability,
reliability and experience, as necessary to carry out the
project (cf. UNCITRAL Model Law, article 6(1)(b)(i)).
Qualification requirements should cover all phases of an
infrastructure project, including financing management,
engineering, construction, operation and maintenance,
where appropriate.

37. It is advisable to avoid burdening the law with details
concerning qualification requirements and to leave it
instead to regulations or to the awarding authority to set
forth the type of information to be provided by the project
consortia, including, for instance, quality indicators of
their past performance as public service providers or infra-
structure operators. Such information may relate to the
size and type of previous projects carried out by the
project consortia; the level of experience of the key per-
sonnel to be engaged in the project; sufficient organiza-
tional capability, including minimum levels of construc-
tion, operation and maintenance equipment. The
regulations may set forth in some detail the manner in
which the project consortia have to demonstrate their
capability to sustain the financing requirements for the en-
gineering, construction and operational phases of the
project. The awarding authority may at this stage establish

a minimum percentage of equity investment and require
that the project consortia indicate the envisaged financing
arrangements.

38. Given the large scale of most infrastructure projects,
the interested companies typically participate in the selec-
tion proceedings through consortia especially formed for
that purpose. Therefore, information required from consor-
tium members should relate to the consortium as a whole
as well as to its individual participants. For the purpose of
facilitating the liaison with the awarding authority, it may
be useful to require in the prequalification documents that
each consortium should designate one of its members as a
focal point for all communications with the awarding au-
thority. It is further advisable for the awarding authority to
review carefully the composition of consortia and their
parent companies. It may happen that one company,
directly or through subsidiary companies, joins more than
one consortium to submit proposals for the same project.
Such a situation should not be allowed, since it raises the
risk of leakage of information or collusion between com-
peting consortia, thus undermining the credibility of the
selection proceedings. It is therefore advisable to provide
in the invitation to prequalify that the same company,
directly or through subsidiary companies, may not be a
member of more than one consortium in the same selec-
tion proceedings. A violation of this rule should cause the
disqualification of the consortia concerned.

3. Domestic preferences

39. The laws of some countries provide for some sort of
preferential treatment for domestic entities or afford spe-
cial treatment to candidates that undertake to use national
goods or employ local labour. Such preferential or special
treatment is sometimes provided as a material qualification
requirement (e.g. a minimum percentage of national par-
ticipation in the consortium) or as a condition for partici-
pating in the selection procedure (e.g. to appoint a local
partner as a leader of the project consortium).

40. Where such preferences are established, it is impor-
tant to weigh the expected advantages against the disad-
vantage of depriving the awarding authority of the possi-
bility of obtaining better options to meet the national
infrastructure needs. It is further important not to allow
total insulation from foreign competition so as not to per-
petuate lower levels of economy, efficiency and competi-
tiveness of the concerned sectors of national industry. This
is the reason why many countries that wish to provide
some incentive to national suppliers, while at the same
time taking advantage of international competition, do not
contemplate a blanket exclusion of foreign participation or
restrictive qualification requirements. Domestic prefer-
ences may take the form of special evaluation criteria es-
tablishing margins of preference for national candidates or
candidates who offer to procure supplies, services and
products in the local market. The margin of preference
technique, which is provided in article 34(4)(d) of the
UNCITRAL Model Law, is more transparent than subjec-
tive qualification or evaluation criteria. Furthermore, it
allows the awarding authority to favour local project con-
sortia that are capable of approaching internationally com-
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petitive standards and prices, and it does so without simply
excluding foreign competition. Where domestic prefer-
ences are envisaged, it is advisable that they be announced
in advance, preferably in the invitation to prequalify.

4. Contribution towards costs of participation
in selection proceedings

41.  In some countries, a high price may be charged for
the prequalification documents, while in other countries
that price might reflect only the cost of printing the
prequalification documents and providing them to the
candidates. Expensive prequalification documents may be
used as an additional tool to limit the number of candi-
dates. At the same time, however, they add to the already
considerable cost of participation in the selection proceed-
ings. The high costs of preparing proposals for infrastruc-
ture projects and the relatively high risks that a selection
procedure may not lead to a contract award may func-
tion as a deterrent for some companies to join in a consor-
tium to submit a proposal, particularly when they are
not familiar with the selection procedures applied in the
host country.

42. Therefore, some countries authorize the awarding
authority to consider arrangements for compensating
prequalified proponents if the project cannot proceed for
reasons outside their control or for contributing to the
costs incurred by them after the prequalification phase,
when justified in a particular case by the complexity
involved and the prospect of significantly improving the
quality of the competition. It is advisable that such contri-
bution or compensation, when authorized, be announced at
an early stage, preferably in the invitation to prequalify.

5. Prequalification proceedings

43. The awarding authority should respond to any
request by a project consortium for clarification of the
prequalification documents that is received by the award-
ing authority within a reasonable time prior to the deadline
for the submission of applications to prequalify. The
response by the awarding authority should be given within
a reasonable time so as to enable the project consortia to
make a timely submission of their application to
prequalify. The response to any request that might reason-
ably be expected to be of interest to other project consortia
should, without identifying the source of the request, be
communicated to all project consortia to which the award-
ing authority provided the prequalification documents (cf.
UNCITRAL Model Law, article 7(4)).

44. Qualification requirements should apply equally to
all project consortia. An awarding authority should not
impose any criterion, requirement or procedure with
respect to the qualifications of project consortia which has
not been set forth in the prequalification documents (cf.
UNCITRAL Model Law, article 6(3)). When considering
the professional and technical qualifications of project
consortia, the awarding authority should consider the indi-
vidual specialization of the consortium members and as-
sess whether the combined qualifications of the consor-

tium members are adequate to meet the needs of all phases
of the project.

45. In some countries, awarding authorities are encour-
aged to limit the prospective proposals to the lowest pos-
sible number sufficient to ensure meaningful competition
(e.g. three or four). For that purpose, those countries apply
a quantitative rating system for technical, managerial and
financial criteria, taking into account the nature of the
project. Where such a rating system is to be used, that
circumstance should be clearly stated in the prequali-
fication documents.

46. Upon completion of the prequalification phase, the
awarding authority usually elaborates a short list of the
prequalified project consortia which will be subsequently
invited to submit proposals. One practical problem some-
times faced by awarding authorities concerns proposals for
changes in the composition of project consortia during the
selection proceedings. From the perspective of the award-
ing authority, it is generally advisable to exercise caution
in respect of proposed substitutions of individual members
of project consortia after the closing of the prequalification
phase. Changes in the composition of consortia may sub-
stantially alter the basis on which the prequalified project
consortia were short-listed by the awarding authority and
may give rise to questions about the integrity of the selec-
tion proceedings. As a general rule, only prequalified
project consortia should be allowed to participate in the
selection phase, unless the awarding authority can satisfy
itself that a new consortium member meets the
prequalification criteria to substantially the same extent as
the retiring member of the consortium.

G. PROCEDURES FOR REQUESTING PROPOSALS

1. Phases of the procedure

47. Following the prequalification of project consortia, it
is advisable for the awarding authority to review its origi-
nal feasibility study and the definition of the output and
performance requirements and consider whether a revision
of those requirements is needed in the light of the informa-
tion obtained during the prequalification proceedings. At
this stage, the awarding authority should have already
determined whether the project consortia will be asked to
formulate proposals on the basis of input or output speci-
fications and whether alternatives to those specifications
will be considered. If it is deemed both feasible and desir-
able for the awarding authority to formulate specifications
(whether based on expected input or output) to the neces-
sary degree of precision or finality, the Government may
wish to structure the selection process as a single-stage
selection procedure and proceed to issue a final request for
proposals (see paras. 53-79).

48. However, in some cases it may not be feasible for the
awarding authority to formulate its requirement in terms of
sufficiently detailed and precise specifications or contrac-
tual terms to permit proposals to be formulated, evaluated
and compared uniformly on the basis of those specifica-
tions and terms. This may be the case, for instance, when



234 Yearbook of the United Nations Commission on International Trade Law, 1998, vol. XXIX

the awarding authority has not determined the type of
technical and material input that would be suitable for the
project in question (e.g. the type of construction material
to be used in a bridge) or the exact manner in which to
meet a particular need, and therefore is seeking proposals
as to various possible solutions to obtain the expected
output (e.g. the type of payment and traffic control system
for a toll road).

49. In such cases, it might be considered undesirable,
from the standpoint of obtaining the best value, for the
awarding authority to proceed on the basis of specifica-
tions it has drawn up in the absence of discussions and
negotiations with project consortia as to the exact capabili-
ties and possible variations of what is being offered. For
that purpose, the host Government may wish to divide the
selection proceedings into two stages and allow a certain
degree of flexibility for discussions and negotiations with
project consortia. The first stage of those proceedings
should provide an opportunity for the awarding authority
to solicit various proposals relating to the technical, qual-
ity or other characteristics of the project as well as to the
contractual terms. Upon the conclusion of that first stage,
the awarding authority should finalize the specifications
and, on the basis of those specifications, in the second
stage, request final proposals from the project consortia.

2. Initial request for proposals

50. Where the selection procedure is divided in two
phases, the initial request for proposals typically calls
upon the project consortia to submit proposals relating to
broad output specifications and other characteristics of the
project as well as to contractual terms.

51. The awarding authority may then convene a meeting
of proponents to clarify questions concerning the request
for proposals and accompanying documentation. The
awarding authority may, in the first stage, engage in nego-
tiations with any proponent concerning any aspect of its
proposal. The awarding authority should treat proposals in
such a manner as to avoid the disclosure of their contents
to competing consortia. Any negotiations need to be con-
fidential, and one party to the negotiations should not re-
veal to any other person any technical, financial or other
information relating to the negotiations without the con-
sent of the other party.

52. Following those negotiations, the awarding authority
should review and, as appropriate, revise the initial output
specifications. In formulating those revised specifications,
the awarding authority should be allowed to delete or
modify any aspect of the technical or quality characteris-
tics of the project originally set forth in the request for
proposals, and any criterion originally set forth in those
documents for evaluating and comparing proposals. Any
such deletion, modification or addition should be commu-
nicated to project consortia in the invitation to submit final
proposals. Project consortia not wishing to submit a final
proposal should be allowed to withdraw from the selection
proceedings without forfeiting any tender security that
they may have been required to provide.

3. Final request for proposals

53. At the final stage, the awarding authority should
invite the proponents to submit final proposals with re-
spect to the revised specifications and contractual terms.

(a) Content of request for proposals

54. It might be desirable for the legislative or regulatory
texts governing the selection proceedings to contain a list-
ing of the information required to be included in the
request for proposals. An indication in those laws or regu-
lations of those requirements is useful to ensure that the
request for proposals include the information necessary to
provide a basis for enabling the project consortia to submit
proposals that meet the needs of the awarding authority
and that the awarding authority can compare in an objec-
tive and fair manner. Listings of items to be included in
the solicitation documents for the procurement of goods
and construction and in the request for proposals for serv-
ices are contained, respectively, in articles 27 and 38 of
the UNCITRAL Model Law.

55.  One category of items to be contained in the request
for proposals concerns instructions for preparing and sub-
mitting proposals (cf. UNCITRAL Model Law, article
27(a)). The purpose of including these provisions is to
limit the possibility that qualified project consortia would
be placed at a disadvantage or even rejected due to lack of
clarity as to how the proposals should be prepared.
Instructions for preparing proposals usually cover, as ap-
propriate, items such as the manner and the currency or
currencies in which the proposal prices (i.e. the proposed
schedule of tolls, fees, unit prices and other charges) are to
be formulated and expressed (cf. UNCITRAL Model Law,
articles 27(i) and (j) and 38(j) and (k)).

56. The request for proposals should describe the works
and services to be performed, including, as appropriate,
technical specifications, plans, drawings and designs; the
location where the construction is to be effected and the
services to be provided; time schedule for the execution of
works and provision of services (cf. UNCITRAL Model
Law, articles 27(d) and 38(g)). If alternative proposals, in-
cluding variations to non-mandatory elements of the request
for proposals, are admitted, the awarding authority should
indicate the manner in which they would be compared and
evaluated. Alternative proposals should be rejected if they
are not accompanied by a fully responsive proposal.

57. The level of detail provided in the specifications, as
well as the appropriate balance between the input and output
elements, will be influenced by considerations of issues
such as the type and ownership of the infrastructure and the
allocation of responsibilities between the public and the
private sectors. For the construction of new infrastructure to
be permanently owned by the Government and destined to
be generally open for public use (e.g. roads, tunnels,
bridges), the Government may see a need to have a larger
degree of control over the engineering design and technical
specifications than in the case of privately-owned facilities
generally closed to the public and accessible only to the
concessionaire (e.g. a private power plant). It is generally
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advisable for the awarding authority to bear in mind the
long-term needs of the project and to formulate its specifi-
cations in a manner that allows it to obtain sufficient infor-
mation so as to select the project consortium that offer the
highest quality of services at the best economic terms. In
some countries, awarding authorities have been encouraged
to formulate specifications for services in a way that define
adequately the output and performance required without
being over prescriptive in how that is to be achieved.

58. To the extent the terms of the contractual arrange-
ments are already known by the awarding authority, they
should be included in the request for proposals, possibly in
the form of a draft of the project agreement. The availa-
bility of that information at the earliest possible stage
facilitates the project consortia’s task of establishing the
financial viability of the project, in consultation with pro-
spective lenders and capital providers. In order to establish
clearly the scope of negotiations following the evaluation
of proposals, the final request for proposals should indi-
cate which are the terms of the project agreement that are
deemed not negotiable. A requirement that the final pro-
posals submitted by the project consortia should contain
evidence showing the comfort of the project consortium’s
preferred lenders with the proposed commercial terms and
allocation of risks, as outlined in the request for proposals,
might play a useful role in resisting pressures to reopen
commercial terms at the stage of final negotiations (see
para. 78). In some countries, project consortia are required
to initial and return to the awarding authority the draft
project agreement together with their final proposals as a
confirmation of their acceptance of all terms in respect of
which they did not propose specific amendments.

59. In addition to the items listed above, a number of
other items may be particularly relevant for infrastructure
projects. For build-operate-transfer projects, for instance,
it is advisable to include information regarding the assets
and property to be transferred to the host Government at
the end of the concession. Where the host Government is
selecting a new concessionaire to operate an existing infra-
structure, the request for proposals should also include a
description of the assets and property that will be made
available to the concessionaire. It is also desirable to indi-
cate in the request for proposals the possible alternative,
supplementary or ancillary revenue sources (e.g. conces-
sions for exploitation of existing infrastructure), if any,
that may be offered to the successful proponent.

60. Other important items of the request for proposals
concern in particular the manner in which the proposals
will be evaluated; their disclosure is required to achieve
transparency and fairness in the selection proceedings.
Particularly important is the disclosure of the criteria to be
used by the awarding authority in determining the success-
ful proposal, including any margin of preference and any
criteria other than price to be used, and the relative weight
of such criteria (cf. UNCITRAL Model Law, articles 27(b)
and 38(m)).

61. Further relevant information concerns the manner,
place and deadline for the submission of proposals (cf.
UNCITRAL Model Law, articles 27(n) and 38(c)); the
means by which project consortia may seek clarifications

of the request for proposals, and a statement as to whether
the awarding authority intends, at this stage, to convene a
meeting of project consortia (cf. UNCITRAL Model Law,
articles 27(o) and 38(q)); the period of time during which
proposals shall be in effect (cf. UNCITRAL Model Law,
article 27(o)); the place, date and time for the opening of
proposals; and the procedures to be followed for opening
and examining proposals (cf. UNCITRAL Model Law,
article 27(q) and (r)).

62. One important aspect to be considered by the award-
ing authority relates to the relationship between the award
of one particular project and the governmental policy pur-
sued for the sector concerned (see chapter II, “Sector
structure and regulation”). Where competition is sought,
the host Government may be interested in ensuring that the
relevant market or sector is not dominated by one enter-
prise (e.g. that the same company does not operate more
than a certain limited number of local telephone compa-
nies within a given territory). The host Government may
thus wish to retain the possibility of rejecting a particular
proposal if it determines that the award of the project to
the consortium submitting the proposal might make it
possible for a particular company to dominate the relevant
market or otherwise distort the competition in the sector
concerned. For purposes of transparency, it is desirable for
the law to provide that, where the awarding authority
reserves the right to reject a proposal on those or similar
grounds, adequate notice of that circumstance must be
included in the request for proposals.

63. Where the awarding authority further reserves the
right to reject all proposals, without incurring liability to-
wards proponents, such as compensation for their costs of
preparing and submitting proposals, a statement to that
effect should be included in the request for proposals (cf.
UNCITRAL Model Law, articles 27(x) and 38(d)).

(b) Clarifications and modifications

64. It is desirable to establish procedures for clarification
and modification of the request for proposals in a manner
that will foster efficient, fair and successful conduct of
selection proceedings. The right of the awarding authority
to modify the request for proposals is important in order to
enable it to obtain what is required to meet its needs. It is
also desirable to authorize the awarding authority, whether
on its own initiative or as a result of a request for clarifi-
cation by a project consortium, to modify the request for
proposals by issuing an addendum at any time prior to the
deadline for submission of proposals. However, in case
of extensive amendments of the request for proposals,
the deadline for submission of proposals may need to be
extended.

65. Generally, clarifications, together with the questions
that gave rise to the clarifications, and modifications must
be communicated promptly by the awarding authority to all
project consortia to whom the awarding authority provided
the request for proposals (cf. UNCITRAL Model Law, arti-
cle 28(1)). If the awarding authority convenes a meeting of
project consortia, it should prepare minutes of the meeting
containing the requests submitted at the meeting for clarifi-



236 Yearbook of the United Nations Commission on International Trade Law, 1998, vol. XXIX

cation of the request for proposals, and its responses to those
requests, without identifying the sources of the requests, and
send copies to the project consortia.

4. Content and submission of final proposals

66. In view of the complexity of privately financed infra-
structure projects and the variety of evaluation criteria
usually applied in the award of the project, project consor-
tia are often required to formulate and submit separately
their technical and financial proposals. The technical pro-
posals to be submitted by the project consortia should
include: specifications and schedule of works; feasibility
and other studies; description of services to be provided
and applicable quality standards; description of mainte-
nance services and standards.

67. Financial proposals should include: proposed tariff or
price structure; proposed duration of the concession,
where it is not specified in the request for proposals; level
of governmental financial support required for the project,
including, as appropriate, any subsidy or payment
expected from the awarding authority; the extent of risks
assumed by the project consortia during construction and
operation phase, including unforeseen events, insurance,
equity investment and other guarantees against those risks.

68. Feasibility studies are particularly important in pri-
vately financed infrastructure projects. They should sub-
stantiate the feasibility and viability of the project and
should, for instance, cover the following aspects:

(a) Commercial viability: particularly in projects
financed on a non-recourse or limited recourse basis, it is
essential to establish the need for the project outputs and
to evaluate and project such needs over the proposed op-
erational life of the project, including expected demand
(e.g. traffic forecasts for roads) and pricing (e.g. tolls);

(b) Engineering design and operational feasibility:
project consortia should be requested to demonstrate the
suitability of the technology they propose, including
equipment and processes, to national, local and environ-
mental conditions, the likelihood of achieving the planned
performance level and the adequacy of the construction
methods and schedules. This study should also define the
proposed organization, methods and procedures for oper-
ating and maintaining the completed facility;

(c) Financial viability: project consortia should be re-
quested to indicate the proposed sources of financing for the
construction and operation phases, including debt capital
and equity investment. While the loan and other financing
agreements in most cases are not executed until after the
signing of the project agreement, the project consortia
should be required to submit sufficient evidence of the lend-
ers’ intention to extend the specified financing to the project
company. This study should also indicate the expected fi-
nancial internal rate of return in relation to the effective cost
of capital corresponding to the financing arrangements pro-
posed. Such information should allow the awarding author-
ity to consider the reasonableness and affordability of the
proposed fees or prices to be charged by the concessionaire
and the potential for subsequent increases in the fees or
prices;

(d) Environmental impact: this study should identify
possible negative or adverse effects on the environment as
a consequence of the project and indicate corrective meas-
ures that need to be taken.

69. In formal selection proceedings, proposals should be
required to be submitted in writing, signed and in sealed
envelopes. Proposals received by the awarding authority
after the deadline for the submission of proposals should
not be opened and should be returned to the project con-
sortium that submitted it (cf. UNCITRAL Model Law,
article 30(6)).

5. Tender securities

70. It may be advisable for the laws or regulations gov-
erning the selection process to authorize the awarding
authority to require the project consortia to post a tender
security so as to cover those losses that may result from
withdrawal of proposals or failure by the selected project
consortium to conclude a project agreement.

71. It is advisable that the request for proposals indicate
any requirements of the awarding authority with respect to
the issuer and the nature, form, amount and other principal
terms of any tender security to be provided by project
consortia submitting proposals (cf. UNCITRAL Model
Law, art. 27(l)). In order to ensure a fair treatment of all
project consortia, requirements that refer directly or indi-
rectly to the conduct by the project consortium submitting
the proposal should not relate to conduct other than: with-
drawal or modification of the proposal after the deadline
for submission of proposals, or before the deadline if so
stipulated in the request for proposals; failure to achieve
financial closing; failure to sign the project agreement if
required by the awarding authority to do so; and failure to
provide a required security for the performance of the
contract after the proposal has been accepted or to comply
with any other condition precedent to signing the project
agreement specified in the request for proposals (cf.
UNCITRAL Model Law, article 32(1)(f)(i)-(iii)). Safe-
guards should be included to ensure that a tender-security
requirement is only imposed fairly and for the intended
purpose.6

6. Evaluation criteria

72. Criteria for the evaluation of the non-price technical
aspects of proposals should include technical feasibility;
environmental effectiveness; effectiveness of the proposed
construction and operation systems; soundness of the pro-

6Article 32 of the UNCITRAL Model Law provides certain important
safeguards, including, inter alia, the requirement that the awarding au-
thority should make no claim to the amount of the tender security, and
should promptly return, or procure the return of, the tender security
document, after whichever of the following that occurs earliest: (a) the
expiry of the tender security; (b) the entry into force of the project
agreement and the provision of a security for the performance of the
contract, if such a security is required by the request for proposals; (c)
the termination of the selection process without the entry into force of
a project agreement; or (d) the withdrawal of the proposal prior to the
deadline for the submission of proposals, unless the request for propos-
als stipulates that no such withdrawal is permitted.



Part Two. Studies and reports on specific subjects 237

posed financial arrangements, including resources of the
proponents. The evaluation committee should rate the non-
price elements of each proposal in accordance with the
predisclosed rating systems for the non-price evaluation
criteria and specify in writing the reasons for the rating.
Besides criteria relating to the quality of the proposal,
additional non-price criteria sometimes used by awarding
authorities include the extent of participation by local sup-
pliers and contractors, the economic development potential
offered by the proposal, the encouragement of employ-
ment, the transfer of technology, the development of
managerial, scientific and operational skills. For the pur-
pose of ensuring objectivity and transparency, no weight
should be given to prequalification criteria at the evalua-
tion stage.

73. Criteria for the evaluation of the financial proposals
should include costs for design and construction activities;
annual operation and maintenance costs; present value of
capital costs and operating costs; present value of the pro-
posed price over the concession period; the amount of
subsidy, if any, expected from the host Government. For
the awarding authority it is advisable not to limit itself to
a comparison of the unit prices offered for the expected
output but to consider instead all elements of the financial
proposals so as to assess their financial feasibility and the
likelihood of subsequent increases in the proposed prices.

74. It is important for the awarding authority to deter-
mine the relative weight to be accorded to each such cri-
terion and the manner in which they are to be applied in
the evaluation of proposals. To the extent practicable, the
non-price criteria applied by the awarding authority should
be objective and quantifiable, so as to enable proposals
to be evaluated objectively and compared on a common
basis. This reduces the scope for discretionary or arbitrary
decisions. Regulations governing the selection process
might spell out how such factors are to be formulated and
applied.

7. Opening, comparison and evaluation of proposals

75. For the purpose of ensuring transparency, national
laws often prescribe formal procedures for the opening of
proposals, usually at a time previously specified in the
request for proposals, and require that the project consortia
that have submitted proposals, or their representatives, be
permitted by the awarding authority to be present at the
opening of proposals (cf. UNCITRAL Model Law, article
33). Awarding authorities selecting project consortia for
infrastructure projects may wish to structure the evaluation
of proposals in two stages, as in the evaluation procedure
provided in article 42 of the UNCITRAL Model Law. In
an initial stage, the awarding authority typically estab-
lishes a threshold with respect to quality and technical
aspects to be reflected in the technical proposals in accord-
ance with the criteria other than price as set out in the
proposals, and rates each technical proposal in accordance
with such criteria and the relative weight and manner of
application of those criteria as set forth in the request for
proposals. The awarding authority then compares the fi-
nancial proposals that have attained a rating at or above
the threshold.

76. When the technical and financial proposals are to be
evaluated consecutively, the awarding authority at this
stage usually opens only the technical proposals and ascer-
tains whether they are prima facie responsive to the
request for proposals (e.g. whether they cover all items
required to be addressed in the technical proposals).
Incomplete or partial proposals should be rejected at this
stage. While the awarding authority may ask project con-
sortia for clarifications of their proposals, no change in a
matter of substance in the proposal, including changes
aimed at making an unresponsive proposal responsive,
should be sought, offered or permitted at this stage (cf.
UNCITRAL Model Law, article 34(1)(a)).

77. The most advantageous proposal should be the one
with the highest combined rating in respect of both price
and non-price evaluation criteria. Alternatively, the price
proposed for the output (e.g. the water or electricity tariff,
the level of tolls) might be the deciding factor for estab-
lishing the winning proposal among those that have passed
the threshold with respect to quality and technical aspects.
In order to promote the transparency of the selection proc-
ess, and to avoid improper use of non-price evaluation
criteria, it is advisable to require the awarding committee
to provide a written justification of the reasons for select-
ing a proposal other than the one offering the lowest unit
price for the output.

[The Commission may wish to consider the desirability of
elaborating further on the evaluation criteria recom-
mended to be used to award privately financed infrastruc-
ture projects, particularly as regards the notion of “price”
and other criteria used to evaluate financial proposals.]

8. Final negotiations

78. The awarding authority should rank all responsive pro-
posals on the basis of the evaluation criteria set forth in the
request for proposals and invite for final negotiation of the
project agreement the project consortium that has
attained the best rating or, as appropriate, the one that offered
the lowest price for the output among those that attained the
minimum threshold in respect of technical aspects. One par-
ticular problem faced by awarding authorities is the danger
that the negotiations with the best qualified project consor-
tium might lead to pressures to amend, to the detriment of the
host Government, the price or risk allocation originally con-
tained in the proposal. Changes in essential elements of the
proposal should not be permitted, as they may distort the
assumptions on the basis of which the proposals were sub-
mitted and rated. Therefore, the negotiations at this stage
may not concern those terms of the contract that were
deemed not negotiable in the final request for proposals.

79.  The awarding authority should inform the remaining
responsive project consortia that they may be considered for
negotiation if the negotiations with the project consortium
with better ratings do not result in a project agreement. If it
becomes apparent to the awarding authority that the nego-
tiations with the project consortium invited will not result in
a project agreement, the awarding authority should inform
that project consortium that it is terminating the negotiations
and then invite for negotiations the next project consortium
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on the basis of its ranking until it arrives at a project agree-
ment or rejects all remaining proposals. To avoid the possi-
bility of abuse and unnecessary delay, the awarding entity
should not reopen negotiations with any project consortium
with whom they had already been terminated.

9. Notice of project award

80. Project agreements frequently include provisions that
are of direct interest for parties other than the awarding au-
thority and the project company, and who might have a
legitimate interest in being informed about certain essential
elements of the project. This is particularly the case for
projects involving the provision of a service directly to the
general public. For transparency purposes, it may be advis-
able to establish procedures for publicizing those terms of
the project agreement that may be of public interest. One
possible procedure may be to require the awarding authority
to publish a notice of the award of the project, indicating,
inter alia, the following elements: (a) the name of the project
company; (b) the annexes and enclosures that form part of
the agreement; (c) a description of the works and services to
be performed by the project company; (d) the duration of the
concession; (e) the tariff structure; (f) the rights and obliga-
tions of the project company and the guarantees to be pro-
vided by it; (g) the monitoring rights of the awarding author-
ity and remedies for breach of the project agreement; (h) the
obligations of the host Government, including any payment,
subsidy or compensation offered by the host Government;
and (i) any other essential term of the project agreement, as
provided in the request for proposals. Where such a system
is used, it is important to ensure consistency between the
notice of award and the project agreement.

H. DIRECT NEGOTIATIONS

81. In some countries, concessions of public services
have traditionally been regarded as a delegation of a State
function and, as such, the delegating authority is not
bound to follow the same procedures that govern the
award of public contracts. In those countries, concessions
may be awarded after direct negotiations between the del-
egating authority and a concessionaire of its choice. In
contrast to the competitive selection procedures, which
sometimes may appear to be excessively rigid, selection
by negotiation is characterized by a high degree of flex-
ibility as to the procedures involved and discretion on the
part of the awarding authority. Sometimes the only
requirement for those negotiations may consist in the pre-
vious publication of a notice to interested parties who wish
to be invited to those negotiations.

82.  In other countries, where tendering is under normal
circumstances the rule for the award of public contracts,
awarding authorities have been encouraged to resort to
direct negotiations whenever possible for the award of
privately financed infrastructure projects. The rationale for
encouraging negotiations in those countries is that in nego-
tiating with project consortia the Government is not bound
by pre-determined requirements or rigid specifications and
has more flexibility for taking advantage of innovative or

alternative proposals that may be submitted by the partici-
pants in the selection proceedings, as well as for changing
and adjusting its own requirements in the event that more
attractive options for meeting the infrastructure needs are
formulated during the negotiations.

83. National laws that deal with selection by negotiation
usually establish few rules and procedures governing the
process by which the parties negotiate and conclude their
contract. However, the laws in some countries provide for
selection methods that combine certain basic features of
the tendering and negotiation methods. In one of such
structured methods of negotiation, which is sometimes
referred to as “competitive negotiation”, the awarding
authority solicits proposals from a limited number of com-
panies believed to have the appropriate qualifications and
expertise. It also sets forth general criteria that proposals
are requested to meet (e.g. general performance objectives,
output specification). The awarding authority identifies the
proposals that appear to meet those criteria and engages in
discussions with the author of each such proposal in order
to refine and improve upon the proposal to the point where
it is satisfactory to the awarding authority. The price of
each proposal does not enter into those discussions. When
the proposals have been finalized, the awarding authority
requests the author of each proposal to submit a firm price
offer in respect of its proposal. The awarding authority
selects the proposal of the company offering the lowest
price or lowest evaluated price.

84. Negotiated methods generally afford a high degree
of flexibility that some countries may find beneficial to
the selection of the concessionaire. However, negotiated
methods may have a number of disadvantages that make
them less suitable to be used as a principal selection
method in a number of countries. Because of the high level
of flexibility and discretion afforded to the awarding
authority, negotiated methods require highly skilled per-
sonnel with sufficient experience in negotiating complex
projects. They also require a well-structured negotiation
team, clear lines of authority and a high level of coordi-
nation and cooperation among all the offices involved.
Therefore, the use of negotiations for the award of
privately financed infrastructure projects may not repre-
sent a viable alternative for countries that do not have the
tradition of using such methods for the award of large
Government contracts. Another disadvantage of negotiated
methods is that they may not ensure the level of trans-
parency and objectivity that can be achieved by more
structured competitive methods. In some countries there
might be concerns that the higher level of discretion in
negotiated methods might carry with it a higher risk of
abusive or corrupt practices.

1. Circumstances authorizing the use
of direct negotiations

85. In countries that generally prescribe the use of the
competitive selection procedures as a rule for the award of
privately financed infrastructure projects direct negotiations
are usually only authorized in exceptional cases. For trans-
parency purposes as well as for ensuring discipline in the
award of projects, it might be generally desirable for the law



Part Two. Studies and reports on specific subjects 239

to identify the circumstances that may authorize the use of
direct negotiations. They may include the following:

(a) When there is an urgent need for ensuring immedi-
ate provision of the service, and engaging in a competitive
selection procedure would therefore be impractical, pro-
vided that the circumstances giving rise to the urgency
were neither foreseeable by the awarding authority nor the
result of dilatory conduct on its part;

(b) In case of projects of short duration and with an
anticipated initial investment value not exceeding a speci-
fied low amount.

86. In some countries, after a competitive selection proce-
dure was initiated, situations might arise under which the
awarding authority may prefer to change the selection
method in favour of direct negotiations. This may be par-
ticularly the case when an invitation to prequalify or a re-
quest for proposals has been issued but no applications to
prequalify or proposals were submitted, or all proposals
were rejected by the awarding authority, and when, in the
judgement of the awarding authority, issuing a new
request for proposals would be unlikely to result in a project
award. In such a case, the awarding authority might prefer
to enter into negotiations with responsive proponents,
as an alternative to having to reject all proposals and start
another procedure with possibly uncertain results.

2. Unsolicited proposals

87. Unsolicited proposals may result from the identifica-
tion by the private sector of a need that may be met by a
privately financed infrastructure project. They may also
involve innovative proposals for infrastructure manage-
ment. The host Government may therefore have an interest
in stimulating the private sector to formulate innovative
proposals for infrastructure development. At the same
time, however, the award of projects pursuant to unsolic-
ited proposals and without competition from other project
consortia may expose the Government to serious criticism,
particularly in cases involving exclusive concessions. Fur-
thermore, in the absence of competition the host Govern-
ment may deprive itself of objective parameters for com-
paring prices, technical elements and the overall
effectiveness of the project.

88. Two basic approaches may be found for dealing with
such unsolicited proposals: in some countries the Govern-
ment is authorized to negotiate unsolicited proposals
directly with the proponent; in other countries projects re-
sulting from unsolicited proposals, too, need to be awarded
pursuant to the generally applicable award procedures.

89.  One possibility for taking advantage of the potential
innovation that may result from unsolicited proposals may
be to establish a transparent procedure for dealing with
such proposals, such as the procedure described in the
following paragraphs.

(a) Submission of initial proposal

90. The company or project consortia who approach the
host Government with a suggestion for private infrastruc-

ture development may be requested to submit an initial
proposal containing the following information: description
of the company or companies concerned (references to
previous projects, financial information); the project (type
of project, location, regional impact, proposed investment,
operation costs, financial assessment, resources needed
from the host Government or third parties); the site (own-
ership and whether land or other property will have to be
expropriated); a description of the service and the works.

(b) Initial response and formal proposals

91. Following a preliminary examination, the host Gov-
ernment should inform the company, within a reasonably
short period, whether or not there is a potential public
interest in the project. When the host Government reacts
positively to the project, the company should be invited to
submit a formal proposal which, in addition to the items
covered in the initial proposal, has to contain a technical
and economical feasibility study (including characteristics,
costs and benefits) and an environmental impact study.
The company submitting the unsolicited proposal should
retain title to all documents submitted throughout the pro-
cedure, and those documents should be returned to it in the
event the proposal is rejected. In order not to discourage
unsolicited proposals, it is advisable to provide that no
proposals may be solicited concerning a rejected project
for a certain number of years without the invitation of the
company which submitted the original proposal.

(c) Public proposal

92. If the host Government accepts the proposal, the
awarding authority should engage in public selection pro-
ceedings as described above in paragraphs 43-80, to which
the company that submitted the original proposal should
be invited. In such proceedings, the original proponent
might be given, as a premium for submitting the proposal,
a margin of preference over the final rating.

93. In the subsequent proceedings the awarding authority
may need to make use of designs, plans and other docu-
ments that had been originally submitted with the unsolic-
ited proposal. Thus, it is important to settle at this stage
possible questions concerning the intellectual property
rights in those designs, plans and documents, in the event
that such intellectual property rights have not yet been
acquired by the awarding authority. [The Commission may
wish to consider whether this issue should be elaborated
further.]

I. REVIEW PROCEDURES

94. An important safeguard of proper adherence to the
rules governing the selection procedure is that project con-
sortia have the right to seek review of actions by the
awarding authority in violation of those rules. Essential
features of a review procedure may be drawn, mutatis
mutandis, from chapter VI of the UNCITRAL Model Law.
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J. RECORD OF SELECTION PROCEEDINGS

95. In order to ensure transparency and accountability
and to facilitate the exercise of the right of aggrieved
project consortia to seek review of decisions made by the
awarding authority, the law should require that the award-
ing authority keep an appropriate record of key informa-
tion pertaining to the selection proceedings.

96. The record to be kept by the awarding authority
should firstly contain, mutatis mutandis, such general
information concerning the selection proceedings as is
usually required to be recorded for public procurement
(e.g. the information listed in article 11 of the UNCITRAL
Model Law), including the following:

(a) A description of the project for which the awarding
authority requested proposals;

(b) The names and addresses of the companies partici-
pating in project consortia that submitted proposals and
the name and address of the members of the project con-
sortium with whom the project agreement is entered into;

(c) Information relative to the qualifications, or lack
thereof, of project consortia; a summary of the evaluation
and comparison of proposals including the application of
any margin of preference;

(d) The price, or the basis for determining the price,
and a summary of the other principal terms of the propos-
als and of the project agreement;

(e) A summary of any requests for clarification of the
prequalification documents or the request for proposals,
the responses thereto, as well as a summary of any modi-
fication of those documents;

(f) If all proposals were rejected, a statement to that
effect and the grounds therefor.

97. In addition to the above information, it may be useful
to require the awarding authority to include the following
information in the record of the selection proceedings:

(a) A summary of the conclusions of the preliminary
feasibility studies commissioned by the awarding authority
and a summary of the conclusions of the feasibility studies
submitted by the qualified proponents;

(b) The list of the prequalified project consortia;

(c) If changes to the composition of the prequalified
project consortia are subsequently permitted, a statement
of the reasons for authorizing such changes and a finding
as to the qualifications of the new members or members
admitted to the consortia concerned;

(d) If the awarding authority finds most advantageous
a proposal other than the proposal offering the lowest unit
price for the expected output, a justification of the reasons
for such finding by the awarding committee;

(e) If the negotiations with the consortium that submit-
ted the most advantageous proposal and any subsequent
negotiations with remaining responsive consortia did not
result in a project agreement, a statement to that effect and
of the grounds therefor.

98. For selection proceedings involving direct negotia-
tions (see paras. 81-86) it may be useful to include the

following information in the record of the selection pro-
ceedings:

(a) A statement of the grounds and circumstances on
which the awarding authority relied to justify the direct
negotiation;

(b) The name and address of the company or compa-
nies invited to those negotiations;

(c) If those negotiations did not result in a project
agreement, a statement to that effect and of the grounds
therefor.

99. For selection proceedings engaged in as a result of
unsolicited proposals (see paras. 87-93) it may be useful to
include, in addition to the information the following infor-
mation in the record of the selection proceedings:

(a) The name and address of the company or companies
submitting the unsolicited proposal and a brief description
thereof;

(b) A certification by the awarding authority that the
unsolicited proposal was found to be of public interest.

[The Commission may wish to consider the usefulness of
including a discussion of what kind of information should
be available to the public and what information should be
reserved for the host Government and the proponents.]

A/CN.9/444/Add.5

Chapter IV. Conclusion and general terms
of the project agreement

LEGISLATIVE RECOMMENDATIONS

Legislative approach to the project agreement

1. It is advisable to limit the legislative provisions on the
mutual rights and obligations of the host Government and
the project company to those strictly necessary, such as
provisions on matters for which prior legislative authoriza-
tion might be needed, or that might affect the interests of
third parties or that relate to essential policy matters (see
paras. 2-4).

Conclusion of the project agreement

2. It is advisable to simplify the procedures for the con-
clusion of the project agreement and to identify in advance
the authority or authorities competent to approve and sign
the project agreement on behalf of the host Government
(see paras. 5-6).

The project site

3. Where the land for the project site has to be acquired
by the host Government through expropriation, it may be
desirable to provide that all expropriations required for
privately financed infrastructure projects be carried out
pursuant to the most expeditious proceedings available
under the laws of the host country (see paras. 8-12)

4. Easements that might be needed by the project com-
pany may be provided in sector-specific legislation (see
paras. 13-16).
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Exclusivity

5. It is advisable for the law to leave it for the host Gov-
ernment and the project company to agree on whether the
host Government needs to undertake not to facilitate or sup-
port the execution of a parallel project that might generate
competition to the project company (see paras. 17-21).

Legal status of the concessionaire

6. The host Government may wish to require that project
consortia establish an independent legal entity with a seat
in the country. Where deemed to be in the public interest,
the law may authorize the host Government to award
projects to foreign companies (see paras. 26-27).

7. It may not be advisable to set forth the legislative
requirement of a fixed sum as minimum capital (see paras.
29-30).

8. The law might require that the activities of the project
company be limited to the development and operation of
a particular project or projects awarded to the project com-
pany. The law might further require that fundamental
changes in the statutes and by-laws of the project company
or the transfer of effective control over the project com-
pany need to be approved by the host Government (see
paras. 31-34).

Assignment of the concession

9. The project company should not have the right to
assign the concession without the consent of the Govern-
ment. The conditions under which an approval to the as-
signment of a concession prior to its expiry may be
granted may include:

(a) acceptance by the new concessionaire of all obliga-
tions under the project agreement;

(b) evidence of the new concessionaire’s technical and
financial capability as necessary for providing the service
(see paras. 35-36).

10. The concessionaire may be authorized to award
subconcessions, subject to prior approval by the host Gov-
ernment (see paras. 37-38).

Security interests

11. Where the physical assets comprised in the infra-
structure are not owned by the project company, it advis-
able for the law to clarify whether and to what extent the
project company may create security interests over those
assets (see paras. 40-42).

12. It is useful for the law to enable the project company
to create security over the rights arising out of the project
agreement, provided that the enforcement of such security
does not affect the obligations of the project company
under the agreement (see paras. 43-44).

13. It is further useful for the law to authorize the crea-
tion of security interests over the shares of the project
company, subject to the approval of the host Government
(see below, para. 45).

Duration

14. Where it is found desirable to adopt legislative pro-
visions limiting the duration of concessions to a maximum
number of years, it is advisable to provide a period suffi-
ciently long to allow the project company to repay its
debts and to achieve a reasonable revenue, production or
usage level (see paras. 46-47).

NOTES ON LEGISLATIVE RECOMMENDATIONS

A. GENERAL CONSIDERATIONS

1. The “project agreement” between the Government and
the project company is the central document in an infra-
structure project. The project agreement defines the scope
and purpose of the project, the rights and obligations of
the parties; it provides details on the works to be per-
formed by the project company and sets forth the condi-
tions for the operation of the infrastructure or the delivery
of the relevant services.

1. Legislative approaches

2. Three main approaches have been used by national
legislation with regard to the content of the project agree-
ment. The laws of some countries scarcely refer to this
type of agreement, while the laws of other countries con-
tain extensive mandatory provisions concerning the con-
tent of clauses to be included in the agreement. An inter-
mediate approach is taken by those national laws that list
a number of issues to be addressed in the project agree-
ment without regulating in detail the content of its clauses.

3. Legislative provisions on certain essential elements of
the project agreement may serve the purpose of establish-
ing at the outset of negotiation a general framework for the
allocation of rights and obligations between the parties.
They may be intended to provide legislative guidance to
the public authorities involved in the preparation of project
agreements at different levels of Government (national,
provincial or local). Such guidance may be found particu-
larly useful by public authorities lacking experience in the
negotiation of project agreements. Some countries may
further consider that legislative provisions on certain ele-
ments of the project agreement may enhance the Govern-
ment’s negotiating position vis-à-vis the project company.
Lastly, legislation may sometimes be required so as to
provide the Government with the authority to agree on
certain types of provisions.

4. The possible disadvantage of legislative provisions
dealing in detail with the rights and obligations of the
parties is that they might deprive the Government and the
project company of the necessary flexibility to negotiate
an agreement that takes into account the needs and particu-
larities of a specific project. Therefore, it is advisable to
limit the scope of legislative provisions concerning the
project agreement to those strictly necessary, such as, for
instance, provisions on matters for which prior legislative
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authorization might be needed or those that might affect
the interests of third parties or provisions relating to essen-
tial policy matters on which variation by agreement is not
admitted.

2. Conclusion of the project agreement

5. Privately financed infrastructure projects are typically
carried out pursuant to written agreements between the
Government and the project company. The negotiation and
signature of a written agreement is often expressly re-
quired by the law. Some national laws prescribe certain
formalities for the conclusion and entry into force of the
project agreement. In some countries the terms of the
agreement negotiated between the awarding authority and
the selected project consortium may be subject to approval
by a higher authority. Sometimes the entry into force of
the project agreement is subject to an act of parliament or
even the adoption of special legislation.

6.  With a view to expediting matters and avoiding the
adverse consequences of delays in the project’s timetable,
in some countries the authority to bind the host Govern-
ment is delegated in the relevant legislation to designated
officials, so that the entry into force of the project agree-
ment occurs upon signature or upon the completion of
certain formalities, such as publication in the official ga-
zette. In countries where such a procedure might not be
feasible, or in which final approvals by another entity
would still be required, it would be desirable to consider
ways to avoid unnecessary delay. It is important to bear in
mind that the risk of the project being frustrated by lack of
approval after negotiations have been completed is not one
that the project company would be ready to assume.
Where approval requirements are perceived as arbitrary or
cumbersome, the host Government might be requested to
provide sufficient guarantees to the project company and
the lenders against such risk. In some countries where
those approval requirements exist, Governments have
sometimes agreed in the project agreement to compensate
the project company for all costs incurred in the event the
final approval of a project is withheld for reasons not
imputable to the project company.

B. GENERAL TERMS OF THE PROJECT
AGREEMENT

7. Project agreements are typically lengthy documents
that deal extensively with a wide variety of general and
project-specific issues. Possible legislative implications of
what in national laws appear to be core provisions are
discussed in this section.

1. The project site

8. Where a new infrastructure facility is to be built on land
owned by the host Government, or an existing infrastructure
facility is to be modernized or rehabilitated (such as in “mod-
ernize-operate-transfer” or “rehabilitate-operate-transfer”

projects), it will normally be for the host Government, as the
owner of such land or facility, to make it available to the
project company. The host Government may either transfer
to the project company title to the land or facilities or retain
title thereto, while granting the project company a right to
use the land or facilities and build upon it.

9. Both in cases where the infrastructure facility will be
transferred back to the host Government or will be perma-
nently owned by the project company, it is advisable that
the parties establish the condition of such land and facility
at the time it is handed over to the project company. Such
determination may reduce disagreements at the time the
infrastructure facility is returned to the host Government.
Therefore, the project agreement should provide for the
inspection, measurement and demarcation of such land
and existing facility prior to its being transferred or made
available to the project company. Further matters which
would be typically dealt with in the project agreement
include procedures for handing over the land or facilities
and the submission of required documentation.

10. The situation may become more complex when
the land is not already owned by the host Government
and needs to be purchased from its owners. In the case
of projects that originate from an unsolicited proposal
from the private sector (see chapter III, “Selection of
the concessionaire”, paras. 87-93) or infrastructure facili-
ties of relatively high commercial potential that are not
deemed to be a national priority, the host Government
might not see a compelling reason for undertaking to ac-
quire the land and make it available to the project com-
pany. In most cases, however, the project company may
not be in the best position to assume the responsibility for
purchasing the land needed for the project. The project
company may fear the potential delay and expense in-
volved in negotiations with possibly a large number of
individual owners and, as necessary in some parts of the
world, to undertake complex searches of title deeds and
review of chains of previous property transfers so as to
establish the regularity of the title of individual owners.
Therefore, it is typical for the host Government to assume
the responsibility for providing the land required for the
implementation of the project, so as to avoid unnecessary
delay or increase in the project cost as a result of the
acquisition of land. The host Government may purchase
the required land from its owners or, if necessary, acquire
it through expropriation.

11. Where expropriation procedures are required, various
preparatory measures may need to be taken to ensure that
construction works are not delayed. In countries where the
law contemplates more than one type of expropriation
proceedings, it may be desirable to provide that all
expropriations required for privately financed infrastruc-
ture projects be carried out pursuant to the more expedi-
tious of those proceedings, such as the special proceedings
that in some countries apply for reasons of compelling
public need (see chapter I, “General legislative considera-
tions”, paras. 36-37).

12. The right to expropriate private property is usually
vested in the Government, but the laws of a number of
countries also authorize public utilities or public service



Part Two. Studies and reports on specific subjects 243

providers (e.g. railway companies, electricity authorities,
telephone companies) to perform certain actions for the
expropriation of private property required for providing or
expanding their services to the public. Particularly in those
countries where the award of compensation to the owners
of the property expropriated is adjudicated in court pro-
ceedings, it has been found useful to delegate to the
concessionaire the authority to carry out certain acts relat-
ing to the expropriation, while the host Government re-
mained responsible for accomplishing those acts that, un-
der the relevant legislation, are conditions precedent to the
initiation of expropriation proceedings. Upon expropria-
tion, title to the land is often vested in the host Govern-
ment, although in some cases the law may authorize the
host Government and the project company to agree on a
different arrangement, taking into account their respective
shares in the cost of expropriating the property.

2. Easements

13. Besides the acquisition of property for the construc-
tion of the facility, there might be a need for ensuring the
project company’s access to such property, in cases where
the location of the site of the project is such that access to
it requires transit on or through the property of third par-
ties. The nature of the project may also be such that it
requires the project company to enter property belonging
to third parties (e.g. to place traffic signs on adjacent
lands; to instal poles or electric transmission lines above
third parties’ property; to instal and maintain transforming
and switching equipment; to trim trees that interfere with
telephonic lines placed on abutting property). The right to
use another person’s property for a specific purpose or to
do work on it is generally referred to in the Guide by the
word “easement”.

14. Easements usually require the consent of the owner
of the property to which they pertain, unless such rights
are provided by the law. Except for cases where the re-
quired easements affect only a small number of adjacent
properties, it is usually not an expeditious or cost-effective
solution to leave it to the project company to acquire
easements directly from the owners of the properties con-
cerned. Instead it is more frequent that those easements are
acquired by the host Government, through expropriation
procedures carried out simultaneously with the expropria-
tion of the project site.

15. A somewhat different alternative might be for the law
itself to provide the type of easements given to the project
company, without necessarily requiring the expropriation
of the property to which such easements pertain. Such an
approach might be used in respect of sector-specific legis-
lation, where the host Government deems it possible to
determine, in advance, certain minimum easements that
might be needed by the project company. For instance, a
law specific to the power generation sector may lay down
the conditions under which the concessionaire obtains a
right of cabling for the purpose of placing and operating
basic and distribution networks on property belonging to
third parties. Such a right may be needed for a number of
measures, such as establishing or placing underground and
overhead cables, as well as establishing supporting struc-

tures and transforming and switching equipment; main-
taining, repairing and removing any of those installations;
establishing a safety zone along underground or overhead
cables; removing obstacles along the wires or encroaching
on the safety zone.

16. Under some legal systems, the project company
might be under an obligation to pay compensation to the
owner, as would have been due in the case of expropria-
tion, should the nature of the easement be such that the use
of the property by its owner is substantially hindered.

3. Exclusivity

17. One of the central issues dealt with in project agree-
ments is whether the right to operate the infrastructure or
to provide the service is exclusive or whether competing
infrastructure will be allowed to operate. Exclusivity may
concern the right to provide a service in a particular geo-
graphical region (e.g. a communal water distribution com-
pany) or embrace the whole territory of the country (e.g.
a national railway company); it may relate to the right to
supply one particular type of goods or services to one
particular customer (e.g. a power generator being the ex-
clusive regional supplier to a power transmitter and dis-
tributor), or to a limited group of customers (e.g. a national
long-distance telephone carrier providing connections to
local telephone companies).

18. For countries wishing to adopt general enabling leg-
islation on privately financed infrastructure projects, a
flexible approach to deal with the issue of exclusivity
may be for the law to provide that the Government is
authorized to grant exclusive concessions when it is
deemed to be in the public interest, such as in cases
where the exclusivity is justified for reasons of technical
or economical viability. The awarding authority may be
required to state the reasons for granting an exclusive
concession for each particular case. Such general legisla-
tion may be supplemented by sector-specific laws regulat-
ing the issue of exclusivity in a manner suitable for each
particular sector (see chapter II, “Sector structure and
regulation”, ___).

19. An additional issue that may be raised in some
projects is whether the project company may be given an
assurance that no competing infrastructure will be al-
lowed to operate. Some national laws contain provisions
whereby the Government undertakes not to facilitate or
support the execution of a parallel project that might
generate competition to the project company. In some
cases, the law contains an undertaking by the Govern-
ment that it will not alter the terms of such exclusivity to
the detriment of the project company without the project
company’s consent. In other countries, such an undertak-
ing may be implied in general rules applying to conces-
sions or in general principles of administrative law, par-
ticularly where the relevant activity is or used to be the
object of a State monopoly.

20. Provisions of this type may be intended to foster the
confidence of project company shareholders and lenders
that no parallel competing project will be carried out or
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that the basic assumptions under which the project was
awarded will be respected. However, they may limit the
ability of the host Government to deal with changed cir-
cumstances as the public interest may require. For
instance, the required tariff level to allow profitable ex-
ploitation of a toll road may exceed the paying capacity of
low-income segments of the public. Thus, the host Gov-
ernment may have an interest in maintaining open to the
public a non-toll charging road as an alternative to a new
toll road. These arrangements are not unusual for road
transportation projects.

21. Therefore, it may be preferable for the law to author-
ize the host Government and the project company to find
a suitable solution in the project agreement, rather than
regulating the matter in the same fashion for all projects.
The possibility of subsequent changes in the host Govern-
ment’s policy for the sector concerned, including a deci-
sion to promote competition or to build parallel infrastruc-
ture, could further be dealt with by the parties in the
provisions dealing with changes of circumstances (see
chapter VIII, “Delays, defects and other failures to per-
form”, ___).

4. Legal status of the concessionaire

22. Project agreements typically contain provisions on the
legal status of the concessionaire and deal with the question
whether the concessionaire has to be established as an inde-
pendent legal entity or whether the project may be awarded
collectively to a project consortium. Provisions on these
matters are often contained in national legislation on pri-
vately financed infrastructure projects as well.

23. As understood in business practice, a consortium is a
contractual arrangement whereby a group of enterprises
undertakes to cooperate in carrying out a project without
integrating into an independent legal entity. Consortia
have been widely used in the construction industry for the
development of large, capital-intensive projects requiring
technical expertise in different fields. Consortia are com-
monly regarded as purely contractual arrangements which
do not have a juridical personality of their own. However,
there is no uniform legal regime governing consortia. They
may fall under different contractual categories provided in
national laws and the legal status of consortia as well as
the rights and obligations of their members vary in differ-
ent legal systems.

24. Forming a project consortium may present some ad-
vantages, such as more flexibility in dealings among the
consortium members and with their business partners than
in a separate project company. Avoiding double taxation
may also be a reason for choosing not to establish an
independent legal entity in the host country, in case there
is no bilateral double taxation agreement between the host
country and the country or countries where the foreign
investors have their residence for taxation purposes. There
might also be instances where the host Government would
wish to retain the possibility of engaging consortia for
infrastructure projects, depending on the scale and nature
of the project, or with a view to holding all consortium
members jointly liable for the entire project.

25. For those countries that wish to retain such possibil-
ity, the law might give the awarding authority the option
to award the project to a consortium or to require that a
separate legal entity be established by the selected project
consortium, depending on the needs of the project. How-
ever, a number of issues would need to be addressed in the
project agreement, and extensive negotiations and detailed
provisions might be required to ensure coordination
among members of the consortium, adequate liaison with
the host Government, as well as clarifying the extent of
responsibilities and liabilities of each of the members of
the consortium for the execution of the project.1

26. More common, however, are legislative provisions
requiring that the concessionaire be established as an inde-
pendent legal entity. From the perspective of the host
Government, an independent legal entity facilitates coordi-
nation in the execution of the project and may provide a
mechanism for protecting the interests of the project,
which may not necessarily coincide with the individual
interests of all of the consortium members. This aspect
may be of particular importance where significant portions
of the services or supplies required by the project are to be
provided by members of the project consortium. Since a
substantial part of the liabilities and obligations of the
project company, including long-term ones (project agree-
ment, loan and security agreements, construction con-
tracts), are usually agreed upon at an early stage, the
project may benefit from being independently represented
at the time those instruments are negotiated.

27. The host Government may further wish to require
that the project company be established under the laws of
the country. The host Government may consider that the
exercise of its regulatory and monitoring functions in
respect of the services provided by the project company
might be hindered if the project company were subject to
the laws of a foreign jurisdiction. Furthermore, given the
public interest in the project company’s activities, the host
Government may wish that the project company comply
with national accounting and publicity provisions (e.g.
publication of financial statements; publicity requirements
concerning certain corporate acts). However, such a re-
quirement emphasizes the need for the host Government to
have adequate company laws in place (see chapter I, “Gen-
eral legislative considerations”, paras. 46-49). The ease
with which the project company can be established, with
due regard to reasonable requirements deemed to be of
public interest, may help to avoid unnecessary delay in the
implementation of the project.

1A brief discussion of issues arising out of contracting construction
works with a non-integrated group of enterprises is contained in the
UNCITRAL Construction Legal Guide (chapter II, “Choice of Contract-
ing Approach”, paras. 9-16). Some of the issues mentioned therein
might also apply, mutatis mutandis, to negotiations concerning privately
financed infrastructure projects, including the following: how the diffi-
culty of bringing a claim against consortium members from different
countries, should a dispute arise, may be overcome; how the dispute-
settlement clause may be formulated so as to enable any dispute be-
tween the host Government and several or all the members of the con-
sortium to be settled in the same arbitral or judicial proceeding; how
guarantees to be given by third parties as security for performance and
quality guarantees to be given by members of the consortium are to be
structured; what ancillary agreements may have to be entered into by the
Government; whether there are any mandatory rules of the law govern-
ing an agreement with a group of contractors.
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28. The appropriate time for the establishment of the
project company is a matter to be considered in the light
of the different interests involved in a typical project.
Moved by the interest to start the implementation phase as
soon as possible, some host Governments might be
inclined to require that the project company be established
at the earliest possible stage. However, it should be borne
in mind that firm and final commitments by the lenders
and other capital providers typically may not be available
prior to the final award of the concession, particularly
where a separate legal entity is the envisaged vehicle for
raising funds for the project, such as in a “project finance”
transaction (see “Introduction and background information
on privately financed infrastructure projects”, paras. 68-
71). Therefore, it is generally advisable to require that the
project company be established within a reasonably short
period after, but not before, the award of the project.

29. Another important issue in connection with the estab-
lishment of the project company concerns the equity
investment required for the establishment of the project
company. The host Government has a legitimate interest in
seeking an equity level that ensures a sound financial basis
for the project company and guarantees its capability to
meet its obligations. Such interest may be satisfied by
requiring that the project company be established with a
certain minimum capital. In some countries, that issue is
dealt with in the law itself, by prescribing a fixed sum or
establishing a percentage of the total project cost as the
minimum capital of the project company. In other coun-
tries, these issues are not addressed in the legislation and
are left for the procuring entity to decide, sometimes after
negotiations with the selected project consortium.

30.  The total investment needed as well as the ideal pro-
portion of debt and equity capital vary from project to
project so that it would normally be difficult to establish a
fixed sum or percentage that would be adequate for all
instances. Thus, it may be undesirable to provide a legis-
lative requirement of a fixed sum as minimum capital for
all companies carrying out infrastructure projects in the
country. A more flexible approach might be to establish
individual requirements taking into account the particular
circumstances of each project or type of infrastructure.
Where the total expected cost of the project cannot be esti-
mated in advance by the awarding authority, the minimum
capital required for the establishment of the project com-
pany could be indicated in the solicitation of tenders
or request for proposals. Where it is not feasible to estimate
in advance the project cost, or in the event the host Govern-
ment prefers to negotiate the amount or ratio of equity
investment offered by the selected project consortium, the
awarding authority might prefer to have the flexibility to
arrive at an adequate minimum capital in the course of the
selection process. In countries where the project is awarded
by a formal act of the host Government, such as a decree or
notice of award, the required minimum capital of the project
company could be indicated in such act.

31. In addition to the question of minimum capital,
national laws may contain provisions concerning the form
under which the project company has to be organized.
Some laws specifically require that the project company be
incorporated as a certain type of company, while other

laws make no provision on this subject. In cases where it
is considered important to specify the form in which the
project company is to be established, it is desirable to bear
in mind the interest of the consortium members in ensur-
ing that their liability will be limited to the amount of their
investment. In order to avoid a subsidiary liability for
payment of the project company’s debts, its shareholders
will normally prefer a corporate form in which their liabil-
ity is limited to the value of their shares in the company’s
capital, such as a joint stock company. They would be
unwilling to carry out a project that would require them to
assume unlimited liability for the project company’s debts.

32. Some laws contain provisions concerning the scope
of activities of the project company, requiring, for
instance, that they be limited to the development and op-
eration of a particular project. Such restrictions might
serve the purpose of ensuring the transparency of the
project’s accounts and preserving the integrity of its assets,
by segregating the assets, proceeds and liabilities of this
project from those of other projects or other activities not
related to the project. Also, such a requirement may facili-
tate the assessment of the performance of each project
since deficits or profits could not be covered with, or set
off against, debts or proceeds from other projects or activi-
ties. At the same time, however, the host Government
might be interested in reserving the possibility of integrat-
ing other projects under a common management, in the
event the same project company is awarded a complemen-
tary project in a separate selection process.

33. The host Government might also be interested in
ensuring that the statutes and by-laws of the project com-
pany will adequately reflect the obligations assumed by
the company in the project agreement, and that no decision
will be made that might hinder the execution of the
project. Therefore, the law may provide that changes in the
statutes and by-laws of the project company require prior
authorization by the host Government. In other countries
such a level of control is achieved by requiring the partici-
pation of the host Government, as a privileged share-
holder, in the project company, with the proviso that cer-
tain decisions necessitate the positive vote of the host
Government in the shareholders’ or board’s meeting. In
requiring governmental approval for modifications of the
statutes and by-laws of the project company or for other
corporate decisions, it is desirable to weigh the public in-
terests represented through the State against the need for
affording the project company the necessary flexibility for
the conduct of its business. The daily management of the
project would be impaired if even minor matters concern-
ing the company’s internal affairs routinely required prior
governmental clearance. One possible solution might be to
limit the right of the host Government to object to a pro-
posed amendment to those cases that concern provisions
deemed to be of essential importance (e.g. amount of capi-
tal, classes of shares and their privileges, liquidation pro-
cedures) and which could be identified in the project
agreement.

34. The host Government may have a legitimate interest
in ensuring that the original members of the project con-
sortium maintain their commitment to the project through-
out its duration and that they will not be replaced by en-
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tities unknown to the host Government. Thus, the law may
provide, in addition to the matters mentioned above, that
the transfer of effective control over the project company
requires the prior approval of the host Government.

5. Assignment of the concession

35. Concessions are granted in view of the particular
qualifications and reliability of the concessionaire and in
most legal systems they are not freely transferable. There-
fore, national laws frequently prohibit the assignment of
the concession without the consent of the Government,
which may also be required for a transfer of the right to
control the project company. General legislative provi-
sions of this type may promote the confidence of the pub-
lic in the control being exercised by the Government in
respect of the qualifications of infrastructure operators or
public service providers.

36. Some countries have found it further useful to men-
tion in the legislation the conditions under which an
approval to the transfer of a concession prior to its expiry
may be granted, such as, for example, acceptance by the
new concessionaire of all obligations under the project
agreement and evidence of the new concessionaire’s tech-
nical and financial capability as necessary for providing
the service. General legislative provisions of this type may
be supplemented by specific provisions in the project
agreement setting forth the scope of those restrictions, as
well as the conditions under which the consent of the host
Government may be granted.

37. Unlike a full assignment, a subconcession involves
the transfer, to another entity, of the responsibility to carry
out one particular activity falling under the concession. In
cases where the project company is given the right to pro-
vide ancillary services, or where the concession involves
multiple activities capable of being carried out separately,
the project company may wish to engage another entity to
carry out some of those activities by way of a
subconcession. Where the concession itself is not transfer-
able, there may be obstacles to a subconcession without
legislative authorization. Under normal circumstances,
however, the host Government would have no compelling
reason for excluding altogether the possibility of
subconcessions, provided that it can be satisfied of the
reliability and the qualifications of the subconcessionaire.
It may therefore be desirable for the law to clarify that the
concessionaire is authorized to award subconcessions, sub-
ject to prior approval by the host Government.

38. Another related issue concerns the method for select-
ing a subconcessionaire. Some countries have special rules
governing the award of contracts by public service provid-
ers, and in some countries the law expressly requires the
use of tendering proceedings for the award of
subconcessions. Rules of this type were often adopted at
times where nearly all infrastructure was owned and oper-
ated by the State, with little or marginal private sector
investment. Their purpose was to ensure economy, effi-
ciency, integrity and transparency in the use of public
funds. However, in the case of infrastructure projects
implemented by privately-owned entities, there may no

longer be a compelling reason or public interest for pre-
scribing to the concessionaire the procedure to be followed
for the award of subconcessions.

6. Security interests

39. The financing documents for privately financed infra-
structure projects typically include extensive security ar-
rangements. Even in cases where the potential market
value of the infrastructure might be less than the cost of
the investment, security in the form of tangible assets
might cover at least part of the sums borrowed by the
project company. Security over negotiable instruments, re-
ceivables and intangible rights might also be important
factors for reducing the lenders’ exposure to the project
risks and possibly enhancing the terms of the loans. Thus,
the project company will normally have an interest in
being able to pledge to the lenders all or some of the
assets, property and rights that arise out of the concession.

(a) Security over the physical assets

40. Legal obstacles to the creation of security interests
over the physical assets comprised in the infrastructure may
arise where those assets remain in the property of the State
throughout the project term. If the project company lacks
the title to the property it will in many legal systems have no
(or only limited) power to encumber such property.

41. However, in some countries the creation of some
form of security may be possible, particularly where the
project company is granted a leasehold interest or right to
use the relevant property. Such security would not attach
to the property itself, but to the rights and interests granted
to the project company under the project agreement. Fur-
thermore, security interests may also be created where the
concession encompasses different types of State property,
such as when title to adjacent land (and not only the right
to use it) is granted to a railway company in addition to the
right to use the public infrastructure.

42.  It is advisable that the law expressly clarify the
extent to which the project company may create security
interests over the physical assets comprised in the infra-
structure, for instance by indicating the types of assets in
respect of which such security interests may be created or
the type of security interests that is permissible. However,
the Government will be interested in that security interests
created by the project company do not adversely affect the
project. Therefore, the law may require the approval of the
Government, usually to be reflected in the project agree-
ment, in order for the project company to create such
security interests.

(b) Security over intangible assets

43. The right to operate the infrastructure is in most cases
not transferable without the consent of the Government, a
circumstance which usually precludes the creation of secu-
rity interests over the concession or licence. However,
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even if the concession itself may not be pledged, the law
in some countries authorizes the project company to create
security interests over the rights arising out of the conces-
sion or licence or the proceeds therefrom. Those proceeds
typically include the tariffs charged to the public for the
use of the infrastructure or the price paid by the customers
for the goods or services provided by the concessionaire.
They may also include the revenue of ancillary conces-
sions. Security of this type is a typical element of the
financing arrangements negotiated with the lenders.

44. Security interests in the form of assignments or
pledges of the proceeds of the concession do not affect the
Government’s title to the physical assets of the concession
and usually do not raise the same policy concerns that
might be raised by mortgages or similar charges. However,
since the enforcement of some of such security might lead
to situations where creditors substitute for the con-
cessionaire in the exercise of certain rights arising out of
the concession agreement, such security interests may
affect the Government, the public or the project compa-
ny’s contracting parties or customers. Therefore, it may
be useful for the law to provide that, for the purpose of
financing the construction or operation of the facility, the
project company may, with the consent of the Govern-
ment, create any form of security over the rights arising
from the project agreement, provided that the enforcement
of such security does not affect the obligations of the
project company under the agreement with regard to the
project or its operation.

(c) Security over shares of the project company

45. The establishment of security interests over the
shares of the project company raises, in principle, con-
cerns similar to those raised by an assignment of the con-
cession. Where the concession may not be assigned or
transferred without the consent of the host Government,
the law sometimes prohibits the establishment of liens or
other security over the shares of the project company. It
should be noted, however, that security over the shares of
the project company is a type of security commonly re-
quired by lenders in project finance transactions and that
general prohibitions on the establishment of such security
may unnecessarily limit the project company’s ability to
raise funding for the project. As with other forms of secu-
rity, it might therefore be useful for the law to authorize
the project company to create such security subject to the
host Government’s prior approval.

7. Duration

46. The desirable duration of a project agreement may
depend on a number of factors, such as the operational life
of the facility or the time needed for the project company
to repay its debts and amortize the initial investment.
Therefore, it might not be feasible for the law to establish

a duration period that would be appropriate to all types of
projects. However, a number of countries have found it
desirable to adopt legislative provisions limiting the dura-
tion of infrastructure concessions to a maximum number
of years. Some laws provide for a combined system requir-
ing that the project agreement should provide for the ex-
piry of the concession once the debts of the project com-
pany have been fully repaid and a certain revenue,
production or usage level has been achieved, subject to a
maximum limit of a fixed number of years. Where it is
found desirable to adopt legislative provisions limiting the
duration of concessions to a maximum number of years,
the limitation should permit fixing a period sufficiently
long to allow the project company to fully repay its debts
and to achieve a reasonable profit.

47. With regard to the method for calculating the dura-
tion of the concession period, national laws offer different
solutions. Some laws expressly include the construction
phase, as well as any extension given for reasons of force
majeure, as part of the concession period. Other laws,
however, expressly provide that the time necessary for the
execution of the project is not taken into account when
calculating the duration of the concession period. Some
laws achieve the same result by providing that the period
of concession begins to run upon completion of the con-
struction. The rationale for including the construction
period in the total concession period is to encourage the
project company to complete the construction works ahead
of schedule, so as to benefit from a longer period of explo-
ration of the facility. This element of encouragement is not
available in case the law excludes the construction from
the overall concession period.

C. SPECIFIC TERMS

48. In addition to the essential provisions discussed in the
preceding section, project agreements typically deal with a
wide variety of other issues which are discussed in the
following chapters of the Guide, such as the extent of
Government support provided to the project (see below
chapter V, “Government support”); schedule of works (see
chapter VI, “Construction phase”); conditions of operation
of the infrastructure, level and quality of services, tariff
structure and price adjustment provisions (see chapter VII,
“Operational phase”); provisions and remedies in the event
of default or breach of the project agreement, provisions
dealing with changes of circumstances and unforeseen
events, performance guarantees and insurance obligations
of the project company (see chapter VIII, “Delays, defects
and other failures to perform”); transfer of the facility at
the end of the project period, possibility of extension and
causes of early termination of the project agreement (see
chapter IX, “Duration extension and early termination of
the project agreement”); provisions on applicable law and
dispute resolution mechanisms (see chapter X, “Governing
law” and chapter XI, “Settlement of disputes”).





249

IV. CASE LAW ON UNCITRAL TEXTS

1. The secretariat of UNCITRAL continues publishing
court decisions and arbitral awards that are relevant to the
interpretation or application of a text resulting from the
work of UNCITRAL. For a description of CLOUT (Case
Law on UNCITRAL Texts), see the Users Guide (A/CN.9/
SER.C/GUIDE/1), published in 1993.

2. So far, 18 sets of abstracts have been published (A/
CN.9/SER.C/ABSTRACTS/1 to 18). These documents
may be obtained from the UNCITRAL secretariat

UNCITRAL secretariat
P.O. Box 500
Vienna International Centre
A-1400 Vienna
Austria

Telephone: (43-1) 26060-4060 or 4061
Telex: 135612 uno a
Telefax: (43-1) 26060-5813
E-Mail: uncitral@unov.un.or.at

3. They may also be accessed through the UNCITRAL
homepage on the worldwide web (homepage:http:/
www.un.or.at/uncitral).

4. Copies of complete texts of court-decisions and
arbitral awards, in the original language, reported on in the
context of CLOUT are sent by the secretariat to interested
persons upon request, against a fee covering the cost of
copying and mailing.
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V. STATUS OF UNCITRAL TEXTS

Status of conventions and model laws: note by the Secretariat (A/CN.9/449)

[Original: English]

[Not reproduced. The updated list may be obtained from the UNCITRAL secretariat or found on the Internet Home Page
(http:\\www.un.or.at/uncitral).]
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VI. TRAINING AND ASSISTANCE

Training and technical assistance: note by the Secretariat: (A/CN.9/448)
[Original: English]
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I. INTRODUCTION

1. Pursuant to the decision taken at the twentieth session
of the Commission (1987), training and assistance activities
count among the high priorities of UNCITRAL.1 The train-
ing and technical assistance programme carried out by the
secretariat under the mandate given by the Commission,
particularly in developing countries and in countries whose
economic systems are in transition, encompasses two main
lines of activity: (a) information activities aimed at promot-
ing the knowledge of international commercial law conven-
tions, model laws and other legal texts; and (b) assisting
Member States in their efforts towards commercial law re-
form and towards the adoption of UNCITRAL texts.

2. This note sets out the activities of the secretariat sub-
sequent to the thirtieth session of the Commission (12 - 30
May 1997) and discusses possible future training and tech-
nical assistance activities in the light of the trends in the
demand for such services from the secretariat.

II. TRENDS IN TRAINING AND TECHNICAL
ASSISTANCE

3. There is a continuing and significant increase in the
importance being attributed by Governments, domestic

and international business communities and multilateral
and bilateral aid agencies to the improvement of the legal
framework for international trade and investment.
UNCITRAL has an important function to play in this proc-
ess because it has produced and promotes the use of legal
instruments in a number of key areas of commercial law
which represent internationally agreed standards and solu-
tions acceptable to different legal systems. Those instru-
ments include:

(a) In the area of sales, the United Nations Convention
on Contracts for the International Sale of Goods and the
United Nations Convention on the Limitation Period in the
International Sale of Goods;

(b) In the area of dispute resolution, the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958) (a United Nations convention
adopted prior to the establishment of the Commission, but
actively promoted by it), the UNCITRAL Arbitration
Rules, the UNCITRAL Conciliation Rules, the
UNCITRAL Model Law on International Commercial
Arbitration and the UNCITRAL Notes on Organizing
Arbitral Proceedings;

(c) In the area of procurement, the UNCITRAL Model
Law on Procurement of Goods, Construction and Services;

(d) In the area of banking, payments and insolvency,
the United Nations Convention on Independent Guarantees
and Stand-by Letters of Credit, the UNCITRAL Model
Law on International Credit Transfers, the United Nations
Convention on International Bills of Exchange and Inter-

1Official Records of the General Assembly, Forty-second Session,
Supplement No. 17 (A/42/17), para. 335.
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national Promissory Notes, and the UNCITRAL Model
Law on Cross-Border Insolvency;

(e) In the area of transport, the United Nations Con-
vention on the Carriage of Goods by Sea, 1978 (Hamburg
Rules) and the United Nations Convention on the Liability
of Operators of Transport Terminals in International
Trade;

(f) In the area of electronic commerce and data inter-
change, the UNCITRAL Model Law on Electronic Com-
merce.

4.  The upsurge in commercial law reform represents a
significant and crucial opportunity for UNCITRAL to sig-
nificantly further the objectives of substantial coordination
and acceleration of the process of harmonization and uni-
fication of international trade law, as envisaged by General
Assembly resolution 2205 (XXI) of 17 December 1966.

III. TECHNICAL ASSISTANCE TO STATES IN
PREPARATION AND IMPLEMENTATION OF

LEGISLATION

5. Technical assistance is provided to States preparing
legislation based on UNCITRAL legal texts. Such assist-
ance is provided in various forms, including review of
preparatory drafts of legislation from the viewpoint of
UNCITRAL legal texts, technical consultancy services and
assistance in the preparation of legislation based on
UNCITRAL legal texts, preparation of regulations imple-
menting such legislation, comments on reports of law
reform commissions as well as briefings for legislators,
judges, arbitrators, procurement officials and other users
of UNCITRAL legal texts embodied in national legisla-
tion. Another form of technical assistance provided by the
secretariat consists in advising on the establishment of
institutional arrangements for international commercial
arbitration, including training seminars for arbitrators,
judges and practitioners in this area.

6. With a view to maximizing the benefit that recipient
countries derive from UNCITRAL technical assistance,
the secretariat has taken steps towards increasing coopera-
tion and coordination with development assistance agen-
cies. Cooperation and coordination among entities provid-
ing legal technical assistance has the desirable effect of
ensuring that, when United Nations system entities or out-
side entities are involved in providing legal technical
assistance, the legal texts prepared by the Commission and
recommended by the General Assembly to be considered
are in fact so considered and used. The secretariat is con-
tinuing its efforts in this regard.

7. From the standpoint of recipient States, UNCITRAL
technical assistance is beneficial owing to the secretariat’s
accumulated experience in the preparation of UNCITRAL
legal texts. It helps establish legal systems that not only are
internally consistent, but also utilize internationally devel-
oped trade law conventions, model laws and other legal
texts. The resulting legal harmonization maximizes the
ability of business parties from different States to success-
fully plan and implement commercial transactions.

8. States that are in the process of revising their trade
legislation may wish to contact the UNCITRAL secretariat
in order to obtain technical assistance and advice.

IV. UNCITRAL SEMINARS AND BRIEFING
MISSIONS

9. The information activities of UNCITRAL are typi-
cally carried out through seminars and briefing missions
for Government officials from interested ministries (such
as trade, foreign affairs, justice and transport), judges, ar-
bitrators, practising lawyers, the commercial and trading
community, scholars and other interested individuals.
Seminars and briefing missions are designed to explain the
salient features and utility of international trade law instru-
ments of UNCITRAL. Information is also provided on
certain important legal texts of other organizations, e.g.
Uniform Customs and Practice for Documentary Credits
and INCOTERMS (International Chamber of Commerce);
Factoring Convention (International Institute for the Uni-
fication of Private Law (UNIDROIT).

10.  Lectures at UNCITRAL seminars are generally
given by one or two members of the secretariat, experts
from the host countries and, occasionally, external consult-
ants. After the seminars, the UNCITRAL secretariat
remains in contact with seminar participants in order to
provide the host countries with the maximum possible
support during the process leading up to the adoption and
use of UNCITRAL legal texts.

11. Since the previous session, the secretariat organized
seminars in a number of States. The following seminars
and briefing missions were financed with resources from
the Trust Fund for UNCITRAL Symposia:

(a) Stellenbosch, South Africa (11 March 1997), semi-
nar held in cooperation with the University of
Stellenbosch, Faculty of Law; attended by approximately
90 participants;

(b) Cartagena, Colombia (14-15 April 1997), seminar
held in cooperation with the Ministry of Justice and the
Chamber of Commerce; attended by approximately 70
participants;

(c) Bogotá, Colombia (17-18 April 1997), briefing of
20 officials of the Ministries of Justice and Trade;

(d) Quito, Ecuador (21-22 April 1997), seminar held in
cooperation with Crespo Abogados; attended by approxi-
mately 40 participants;

(e) Lima, Peru (24-26 April 1997), seminar held in
cooperation with the Iberoamerican Institute of Interna-
tional Economic Law and the Bar Association of Lima;
attended by approximately 100 participants;

(f) Nicosia, Cyprus (9-10 October 1997), seminar held
in cooperation with the Office of the Attorney-General of
Cyprus; attended by approximately 100 participants.

12. The following seminars and briefing missions were
financed by the institution organizing the event or by
another organization:
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(a) Thessaloniki, Greece (12-13 September 1997),
seminar held in cooperation with the Faculty of Law,
Aristotle University of Thessaloniki, the Thessaloniki Bar
Association and the Technical Chamber of Greece;
attended by approximately 100 participants;

(b) Dubai, United Arab Emirates (10 December 1997),
seminar held in cooperation with the Dubai Chamber of
Commerce; attended by approximately 200 participants;

(c) Valletta, Malta (24-25 February 1998), seminar
held in cooperation with the Malta External Trade Corpo-
ration; attended by approximately 30 participants.

V. OTHER SEMINARS, CONFERENCES,
COURSES AND WORKSHOPS

13. Members of the UNCITRAL secretariat have partici-
pated as speakers in various seminars, conferences and
courses where UNCITRAL legal texts were presented for
examination and possible adoption or use. The participa-
tion of members of the secretariat in the seminars, confer-
ences and courses listed below was financed by the insti-
tution organizing the events or by another organization:

Symposium on International Bankruptcy Law: Compara-
tive and Transnational Approaches, sponsored by the
Texas International Law Journal/University of Texas
School of Law and the Texas International Law Society
(Austin, Texas, 20-21 March 1997);

International Trade Law Post Graduate Course sponsored
by the International Training Centre of the International
Labour Organization (ILO) and the University Institute of
European Studies (Turin, Italy, 14 April 1997);

International Conference on the New German Law on
Arbitration sponsored by the German Institution for Arbi-
tration (Berlin, 23 April 1997);

Meeting of the United States Study Group on Standby
Practices sponsored by the Institute of International Bank-
ing Law and Practice (Chicago, Illinois, 7-9 June 1997);

International Science Colloquium - Issues of Insolvency
Law sponsored by the Institute for Commercial Law of
Maribor (Maribor, 24 June 1997);

Meeting of the Joint Committee of the Algerian Agency
for the Promotion of Foreign Investments, World Bank
and UNIDO sponsored by the Government of Algeria
(Algiers, 21-22 July 1997);

FOBAPROA Workshop: “Key Issues in a Successful In-
solvency Resolution Programme for Mexico” sponsored
by FOBAPROA and Valuación y Venta de Activos
(Mexico) (Mexico City, 5-6 September 1997);

Jubilee International Conference: “Settlement of Interna-
tional Commercial Disputes” sponsored by the Arbitration
Court at the Chamber of Commerce and Industry (Mos-
cow, 25 September 1997);

Second International Conference on Build-Own-Transfer
(BOT) Projects sponsored by the Cairo Regional Centre
for International Commercial Arbitration and the Interna-
tional Law Institute (Cairo, 7-9 October 1997);

Arbitration Law Workshop sponsored by the Korean
Academy of Arbitration (Seoul, 24-25 October 1997);

Fifty-third Annual Convention: “Asset-Based Financial
Services Industry” sponsored by the Commercial Finance
Association (Philadelphia, Pennsylvania, 5-7 November
1997);

Post-Graduate Course at the University of Maribor, Faculty
of Law (Maribor, 7-8 November 1997);

Chartered Institute of Arbitrators Arbitration Course (New
Delhi, 8-11 November 1997);

International Entry and Special Fellowship Courses on Ar-
bitration sponsored by the Chartered Institute of Arbitrators
and the Cairo Regional Centre for International Commercial
Arbitration (Cairo, 12-17 December 1997);

Internet Law and Policy Forum (ILPF) International Confer-
ence: Releasing the Internet Economy — Content and Elec-
tronic Commerce (Seattle, Washington, 7-8 January 1998);

ABA SONREEL/AIPN Symposium on Arbitration of
International Energy Disputes sponsored by the American
Bar Association and SONREEL/AIPN (Houston, Texas,
21-22 January 1998);

Swiss Arbitration Association Workshop (Ebnat-Kappel,
22-25 January 1998);

Meeting on International Standby Practices sponsored by the
Institute of International Banking Law and Practice (New
York, 26-29 January 1998);

International Law Institute/UNCITRAL Regional Confer-
ence: “The Legal Framework for BOO and BOT Projects”
(Santo Domingo, 16 February 1998);

Seminar on Intellectual Property, Licensing and Dispute
Resolution sponsored by the World Intellectual Property
Organization (WIPO) and the Cairo Regional Centre for
International Commercial Arbitration (Cairo, 9-10 March
1998).

14. The participation of members of the UNCITRAL sec-
retariat as speakers in the conferences listed below was
financed with resources from the United Nations regular
travel budget:

UNCITRAL/INSOL Second Multinational Judicial Collo-
quium and the INSOL International Fifth World Congress
sponsored by INSOL (New Orleans, Louisiana, 22-26
March 1997);

Pan American Surety Association (PASA) XIII Interna-
tional Seminar sponsored by PASA (Buenos Aires, 7-9 May
1997);

The International Lawyer Symposium (Austin, Texas, 16-18
June 1997);

Eighth Annual Workshop: “The Arbitration of Global
Projects” sponsored by the Institute for Transnational Arbi-
tration (Austin, Texas, 19-20 June 1997);

XLI Congress of the Union Internationale des Avocats
(Philadelphia, Pennsylvania, 4-7 September 1997);

UN/UNCITRAL/Union Internationale des Avocats Day
at United Nations Headquarters (New York, New York,
8 September 1997);

Arbitration Conference of the Indian Council of Arbitration
(New Delhi, 30-31 October 1997);

London Court of International Arbitration Arbitrators Sym-
posium (Agra, 1-2 November 1997);
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International Bar Association, Section on Business Law,
1997 Conference (New Delhi, 3-7 November 1997);

International Law Weekend 1997 sponsored by the Ameri-
can Branch of the International Law Association (New
York, New York, 8 November 1997);

1997 Fall Meeting of the Section of International Law and
Practice of the American Bar Association and the Inter-
American Bar Association Council Meeting (Miami,
Florida, 13-16 November 1997);

“Dismantling the Barriers to Global Electronic Com-
merce” Conference sponsored by the Organization for
Economic Cooperation and Development (Turku, 19-21
November 1997);

Symposium on New Arbitration Rules sponsored by the
German Institution of Arbitration (Cologne, 26 November
1997);

Second 1997 London Court of International Arbitration
European Council Symposium and the International Coun-
cil for Commercial Arbitration Council Meeting (Paris,
28-29 November 1997);

United Nations Conference for Trade and Development
(UNCTAD) Commission on Enterprise, Business Facilita-
tion and Development (Geneva, 1-5 December 1997);

Fifth International Arbitration Conference sponsored by
the Croatian Chamber of Commerce (Zagreb, 4-5 Decem-
ber 1997);

European Law Students Association (ELSA) Trade Law
Seminar and lectures at the International Maritime Law
Institute (Valletta, 16-17 February 1998).

VI. INTERNSHIP PROGRAMME

15. The internship programme is designed to give young
lawyers the opportunity to become familiar with the work of
UNCITRAL and to increase their knowledge of specific
areas in the field of international trade law. During the past
year, the secretariat has hosted 14 interns from Austria,
Bulgaria, Canada, Germany, Italy, Mexico, the Netherlands,
the United Kingdom of Great Britain and Northern Ireland
and the United States of America. Interns are assigned
tasks such as basic or advanced research, collection and
systematization of information and materials or assistance
in preparing background papers. The experience of
UNCITRAL with the internship programme has been posi-
tive. As no funds are available to the secretariat to assist
interns to cover their travel or other expenses, interns are
often sponsored by an organization, university, Government
agency or they meet their expenses from their own means.
The Commission may wish, in this connection, to invite
Member States, universities and other organizations, in
addition to those that already do so, to consider sponsoring
the participation of young lawyers in the United Nations
internship programme with UNCITRAL.

16. In addition, the secretariat occasionally accommo-
dates requests by scholars and legal practitioners who wish
to conduct research in the Branch and in the UNCITRAL
Law Library for a limited period of time.

VII. FUTURE ACTIVITIES

17. For the remainder of 1998, seminars and legal-
assistance briefing missions are being planned in Africa,
Asia, Eastern Europe and Latin America. Since the
costs of training and technical assistance activities is not
covered by the regular budget, the ability of the secretariat
to implement these plans is contingent upon the receipt of
sufficient funds in the form of contributions to the Trust
Fund for UNCITRAL Symposia.

18. As it has done in recent years, the secretariat has agreed
to co-sponsor the next three-month International Trade Law
Post-Graduate Course to be organized by the University
Institute of European Studies and the International Training
Centre of the International Labour Organization in Turin.
Typically, approximately half of the participants are drawn
from Italy, with many of the remainder being drawn from
developing countries. This year’s contribution from the
UNCITRAL secretariat will focus on issues of harmoniza-
tion of laws on international trade law from the perspective
of UNCITRAL, including past and current work.

VIII. FINANCING PROGRAMME
IMPLEMENTATION

19. The secretariat continues its efforts to devise a more
extensive training and technical assistance programme to
meet the considerably greater demand from States for
training and assistance in keeping with the call of the
Commission at the twentieth session (1987) for an in-
creased emphasis both on training and assistance and on
the promotion of the legal texts prepared by the Commis-
sion. However, as no funds for UNCITRAL seminars are
provided for in the regular budget, expenses for
UNCITRAL training and technical assistance activities
(except for those that are funded by funding agencies such
as the World Bank) have to be met by voluntary contribu-
tions to the Trust Fund for UNCITRAL Symposia.

20. Given the importance of extra-budgetary funding for
the implementation of the training and technical assistance
component of the UNCITRAL work programme, the
Commission may again wish to appeal to all States, inter-
national organizations and other interested entities to con-
sider making contributions to the Trust Fund for
UNCITRAL Symposia, particularly in the form of multi-
year contributions, so as to facilitate planning and enable
the secretariat to meet the increasing demands in develop-
ing countries and newly independent States for training
and assistance. The secretariat can be contacted for infor-
mation on how to make contributions.

21. In the period under review, a contribution from Swit-
zerland was made for the seminar programme. The Com-
mission may wish to express its appreciation to those
States and organizations that have contributed to the Com-
mission’s programme of training and assistance by provid-
ing funds or staff or by hosting seminars.

22. In this connection, the Commission may wish to re-
call that, in accordance with General Assembly resolution
48/32 of 9 December 1993, the Secretary-General was
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requested to establish a Trust Fund for granting travel
assistance to developing States members of the United
Nations Commission on International Trade Law. The
Trust Fund so established is open to voluntary financial
contributions from States, inter-governmental organiza-
tions, regional economic integration organizations,
national institutions and non-governmental organizations
as well as natural and juridical persons.

23. At its thirtieth session, the Commission noted with
appreciation that the General Assembly, in resolution 51/
161, paragraph 10, had appealed to Governments, the rel-
evant United Nations organs, organizations and institu-

tions and individuals, in order to ensure full participation
by all member States in the sessions of the Commission
and its working groups, to make voluntary contributions to
the Trust Fund for Granting Travel Assistance to Develop-
ing States members of UNCITRAL, at their request and in
consultation with the Secretary-General.

24. It is also recalled that in operative paragraph 11 of
resolution 51/161 of 16 December 1996, the General As-
sembly decided to include the Trust Funds for Symposia
and Travel Assistance in the list of funds and programmes
that are to be dealt with at the United Nations Pledging
Conference for Development Activities.
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I. ADDITION TO THE UNCITRAL MODEL
ON ELECTRONIC COMMERCE:

PROVISION ON INCORPORATION BY REFERENCE
AND

ADDITION TO THE GUIDE TO ENACTMENT OF THE
UNCITRAL MODEL LAW ON ELECTRONIC COMMERCE

UNCITRAL MODEL LAW ON ELECTRONIC COMMERCE

Addendum

Article 5 bis. Incorporation by reference

(as adopted by the Commission at its thirty-first session, in
June 1998)

Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is not contained
in the data message purporting to give rise to such legal
effect, but is merely referred to in that data message.

ADDITION TO THE GUIDE TO ENACTMENT

Article 5 bis. Incorporation by reference

46-1. Article 5 bis was adopted by the Commission at its
thirty-first session, in June 1998. It is intended to provide guid-
ance as to how legislation aimed at facilitating the use of elec-
tronic commerce might deal with the situation where certain
terms and conditions, although not stated in full but merely
referred to in a data message, might need to be recognized as
having the same degree of legal effectiveness as if they had been
fully stated in the text of that data message. Such recognition is
acceptable under the laws of many States with respect to conven-
tional paper communications, usually with some rules of law
providing safeguards, for example rules on consumer protection.
The expression “incorporation by reference” is often used as a
concise means of describing situations where a document refers
generically to provisions which are detailed elsewhere, rather
than reproducing them in full.

46-2. In an electronic environment, incorporation by reference
is often regarded as essential to widespread use of electronic data
interchange (EDI), electronic mail, digital certificates and other
forms of electronic commerce. For example, electronic commu-
nications are typically structured in such a way that large num-
bers of messages are exchanged, with each message containing
brief information, and relying much more frequently than paper
documents on reference to information accessible elsewhere.
In electronic communications, practitioners should not have
imposed upon them an obligation to overload their data messages
with quantities of free text when they can take afvantage of
extrinsic sources of information, such as databases, code lists or
glossaries, by making use of abbreviations, codes and other ref-
erences to such information.

46-3. Standards for incorporating data messages by reference
into other data messages may also be essential to the use of
public key certificates, because these certificates are generally
brief records with rigidly prescribed contents that are finite in
size. The trusted third party which issues the certificate, how-
ever, is likely to require the inclusion of relevant contractual

terms limiting its liability. The scope, purpose and effect of a
certificate in commercial practice, therefore, would be ambigu-
ous and uncertain without external terms being incorporated by
reference. This is the case especially in the context of interna-
tional communications involving diverse parties who follow var-
ied trade practices and customs.

46-4. The establishment of standards for incorporating data
messages by reference into other data messages is critical to the
growth of a computer-based trade infrastructure. Without the
legal certainty fostered by such standards, there might be a sig-
nificant risk that the application of traditional tests for determin-
ing the enforceability of terms that seek to be incorporated by
reference might be ineffective when applied to corresponding
electronic commerce terms because of the differences between
traditional and electronic commerce mechanisms.

46-5. While electronic commerce relies heavily on the mecha-
nism of incorporation by reference, the accessibility of the full
text of the information being referred to may be considerably
improved by the use of electronic communications. For example,
a message may have embedded in it uniform resource locators
(URLs), which direct the reader to the referenced document.
Such URLs can provide “hypertext links” allowing the reader to
use a pointing device (such as a mouse) to select a key word
associated with a URL. The referenced text would then be dis-
played. In assessing the accessibility of the referenced text, fac-
tors to be considered may include: availability (hours of opera-
tion of the repository and ease of access); cost of access; integrity
(verification of content, authentication of sender and mechanism
for communication error correction); and the extent to which that
term is subject to later amendment (notice of updates, notice of
policy of amendment).

46-6. One aim of article 5 bis is to facilitate incorporation by
reference in an electronic context by removing the uncertainty
prevailing in many jurisdictions as to whether the provisions
dealing with traditional incorporation by reference are applicable
to incorporation by reference in an electronic environment. How-
ever, in enacting article 5 bis, attention should be given to avoid
introducing more restrictive requirements with respect to incor-
poration by reference in electronic commerce than might already
apply in paper-based trade.

46-7. Another aim of the provision is to recognize that con-
sumer-protection or other national or international law of a man-
datory nature (e.g. rules protecting weaker parties in the context
of contracts of adhesion) should not be interfered with. That
result could also be achieved by validating incorporation by ref-
erence in an electronic environment “to the extent permitted by
law”, or by listing the rules of law that remain unaffected by
article 5 bis. Article 5 bis is not to be interpreted as creating a
specific legal regime for incorporation by reference in an elec-
tronic environment. Rather, by establishing a principle of non-
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discrimination, it is to be construed as making the domestic rules
applicable to incorporation by reference in a paper-based envi-
ronment equally applicable to incorporation by reference for
the purposes of electronic commerce. For example, in a number
of jurisdictions, existing rules of mandatory law only validate
incorporation by reference provided that the following three con-
ditions are met: (a) the reference clause should be inserted in the
data message; (b) the document being referred to, e.g. general
terms and conditions, should actually be known to the party
against whom the reference document might be relied upon; and
(c) the reference document should be accepted, in addition to
being known, by that party.
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II. BIBLIOGRAPHY OF RECENT WRITINGS
RELATED TO THE WORK OF UNCITRAL:1

NOTE BY THE SECRETARIAT (A/CN.9/463)
[Original: English]

CONTENTS
Page
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Annex. UNCITRAL legal texts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 274

I. General

Dion, N. Travaux des organisations internationales : droit du
commerce international. Revue de droit des affaires inter-
nationales : Forum européen de la communication (Paris) 8:971-
974, 1998.

A continuation of a series of reports on the activities of inter-
national organizations (here: UNCITRAL) in the field of the
unification of international trade law; see previous bibliogra-
phies of recent writings related to the work of UNCITRAL
(A/CN.9/...) for other reports.
Parallel title of journal: International business law journal.

Estudios de derecho mercantil: homenaje al Profesor Justino
F. Duque. Valladolid: Universidad de Valladolid, 1998. 2 v.

Contents of vol. 2 dealing with UNCITRAL work: Las dis-
posiciones comunes a vendedor y comprador en la Con-
vención de Viena de 1980 / A.-L. Calvo Caravaca, p. 1175-
1205.—Proyecto de convención internacional sobre cesión de
créditos / I. Lojendio Osborne, p. 1251-1263.—El Convenio
de las Naciones Unidas sobre la Responsabilidad de los

Empresarios de Terminales de Transporte en el Comercio
Internacional / R. Illescas Ortiz, p. 1453-1461.—Mercancías
en la fase portuaria: problemas y soluciones / D. Morán
Bovio, p. 1473-1496.—Ley y disposiciones legales modelo
como instrumentos de armonización y unificación interna-
cional del derecho de la insolvencia / M. Olivencia Ruiz,
p. 1655-1663.

Ferrari, F. Das Verhältnis zwischen den UNIDROIT-Grundsätzen
und den allgemeinen Grundsätzen internationaler Einheits-
privatrechtskonventionen: zugleich ein Beitrag zur Lücken-
füllung durch staatliche Gerichte. Juristen-Zeitung (Tübingen)
53:1:9-17, 9. Januar 1998.

Happ, R. The future of the New York Convention: New York
Convention Day, June 10th, 1998, United Nations Headquarters,
N.Y. Croatian arbitration yearbook: Croatian Chamber of
Commerce, Permanent Arbitration Court (Zagreb) 5:231-234,
1998.

Kopal, V. Na rozlou�enou s Ludvíkem Kopácem. Právník:
teoreticky �asopis pro otázky státu a práva (Praha) 137:5:425,
1998.

In Czech.
1Case-law on UNCITRAL texts (CLOUT) and bibliographical refer-

ences thereto are contained in the documents series A/CN.9/SER.C... .
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Translation of title taken from table of contents: In memoriam
Ludvík Kopác.
An obituary notice of Ludvík Kopác, a staff member of the
secretariat from 1981 to 1987, who contributed substantially
to the drafting of the UNCITRAL Construction Contracts
Guide (1987).
Parallel title of journal: Lawyer : scientific review for prob-
lems of state and law.

New York Convention Day at the United Nations. World arbitra-
tion & mediation report : covering dispute resolution in the
United States and around the world (Yonkers, N.Y.)
9:5:125-126, May 1998.

Title taken from table of highlights: UNCITRAL sponsors
New York Convention Day at United Nations headquarters in
New York on June 10 and 11, 1998.

Olivencia Ruiz, M. Joaquín Garrigues y su labor en la
UNCITRAL. Revista de derecho mercantil (Madrid)
164:269-280, 1982.

A necrology of the first delegate of Spain to UNCITRAL
meetings and an account of his contribution to UNCITRAL
work.

Parra-Aranguren, G. Estudios de derecho mercantil internacional.
Caracas : Universidad Central de Venezuela, Facultad de
Ciencias Jurídicas y Políticas, 1998. 727 p.

Contents dealing with the work of UNCITRAL: 1,
Legislación uniforme sobre la compra-venta internacional de
mercaderías, p. 5-87.—2, La Convención de las Naciones
Unidas sobre Letras de Cambio Internacionales y Pagarés
Internacionales (1988), p. 89-313.—4, El Reglamento de
Arbitraje de la Comisión de las Naciones Unidas para el
Derecho Mercantil Internacional (1976), p. 329-398.—5, El
Reglamento de Conciliación de la Comisión de las Naciones
Unidas para el Derecho Mercantil Internacional (CNUDMI,
1980), p. 399-421.—6, La Ley Modelo de la Comisión de las
Naciones Unidas para el Derecho Mercantil Internacional
(CNUDMI, 1985) sobre Arbitraje Comercial Internacional, p.
423-584.—7, La nulidad, el reconocimiento y la ejecución de
los laudos en la Ley Modelo de Arbitraje Comercial
Internacional de la Comisión de las Naciones Unidas para el
Derecho Mercantil Internacional (CNUDMI, 1985), p. 585-
725.
A facsimile edition of articles already published in: Revista de
la Facultad de Derecho : Universidad Católica “Andrés
Bello” (Caracas) and Revista de la Facultad de Ciencias
Jurídicas y Políticas: Universidad Central de Venezuela
(Caracas) between 1986-1995.

Uniform law studies in memory of Malcolm Evans = Études de
droit uniforme à la mémoire de Malcolm Evans. Uniform law
review: UNIDROIT (Roma) 3:2/3, 1998. (New series)

Title taken from cover.
Includes various necrologies and biographical notes of the
late secretary-general of UNIDROIT, p. 243-257.
Contributions dealing with the work of UNCITRAL: The pro-
tection of interests in movables in transnational commercial
law / R. Goode, 453-465.—The UNCITRAL arbitration law:
a good model of a model law / G. Herrmann, p. 483-499.—
The OTT convention viewed in the light of decisions on the
Hamburg Rules / D. Morán Bovio, p. 601-614.
Parallel title of journal: Revue de droit uniforme : Institut
international pour l’unification du droit privé.

United Nations Commission on International Trade Law. CLOUT;
case law on UNCITRAL texts. [Vienna: United Nations], 1993-.
(A/CN.9/SER.C/ABSTRACTS/1-)

More recent release: A/CN.9/SER.C/ABSTRACTS/20 of
22 February 1999.
Documents in the CLOUT series are published in all six
official languages of the United Nations: Arabic, Chinese,
English, French, Russian and Spanish.
Each issue contains abstracts of court decisions and arbitral
awards prepared by national correspondents, including biblio-
graphical references to primary sources and scholarly com-
mentaries to the cases.
Currently, CLOUT covers: Limitation Convention (1974/
1980), United Nations Sales Convention (1980), UNCITRAL
Model Arbitration Law (1985) and Hamburg Rules (1978).
Copies of the decisions and arbitral awards are available to the
public in their original language and can be sent by the
UNCITRAL secretariat, against a fee covering the cost of
copying and mailing, to interested persons upon request. Pub-
lished in CLOUT subseries: 1. User guide (A/CN.9/SER.C/
GUIDE/1) of 19 May 1993.—2. Thesaurus to the United Na-
tions Sales Convention (1980) (A/CN.9/SER.C/INDEX/1) of
19 September 1995.—3. Index to the United Nations Sales
Convention (1980) (A/CN.9/SER.C/INDEX/2/Rev.1) of
3 June 1997.

II. International sale of goods

Adame Godard, J. La cláusula de reserva de dominio en la com-
praventa internacional. Revista de derecho privado: Instituto de
Investigaciones Jurídicas (México, D.F.) 9:26:97-100, mayo-
agosto 1998.

Berman, G. A. and S. C. Symeonides, eds. American law at the end
of the 20th century: United States national reports to the XVth
International Congress of Comparative Law. American journal
of comparative law: American Association for the Comparative
Study of Law (Berkeley, Cal.) 46, suppl. 1998.

Title taken from cover.
Contents dealing with UNCITRAL work in the field: The
United Nations Sales Convention (1980) and the UNIDROIT
Principles (1994): part 1, The UNIDROIT Principles of Inter-
national Commercial Contracts: a new approach to interna-
tional commercial contracts / A. I. Rosett, p. 347-360.—part
2, Some thoughts on the receptiveness of contract rules in the
CISG and UNIDROIT Principles as reflected in one state’s
(Florida) experience of (1) law school faculty, (2) members of
the Bar with an international practice, and (3) judges / M. W.
Gordon, p. 361-378.

Blaurock, U. and Ph. Lamprecht. Europäisches Privatrecht im
Internet. Zeitschrift für europäisches Privatrecht (München)
1:190-193, 1998.

Bonell, M. J. and A. Mari, eds. Rassegna giurisprudenziale in
terma di vendita internazionale / collab. D. Brachini ... [et al.].
Diritto del commercio internazionale : pratica internazionale e
diritto interno (Milano) 12:4:1077-1110, ottobre-dicembre
1998. (Giurisprudenza commerciale)

A continuation of previous reports on court decisions relevant
to the United Nations Sales Convention (1980). See previous
bibliographies of recent writings related to the work of
UNCITRAL (A/CN.9/...).

Calvo Caravaca, A.-L. Consideraciones en torno al artículo 1 de la
Convención de Viena de 1980 sobre compraventa internacional
de mercaderías. In Hacia un Nuevo Orden Internacional y
Europeo : estudios en homenaje al Profesor Don Manuel Díez de
Velasco. Madrid : Tecnos, 1993. p. 1329-1348.
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_______ Las disposiciones comunes a vendedor y comprador en la
Convención de Viena de 1980. In Estudios de derecho
mercantil: homenaje al Profesor Justino F. Duque. Valladolid:
Universidad de Valladolid, 1998. vol. 2. p. 1175-1205.

Campuzano Díaz, B. El Convenio de Viena de 11 de abril de 1980
como núcleo en la regulación de la compraventa internacional de
mercaderías: comentario a propósito de la sentencia arbitral de
la CCI no. 8611/HV/JC de 23 de enero de 1997. Derecho de los
negocios (Madrid) 9:99:15-28, diciembre 1998.

_______ La regulación de la compraventa internacional de
mercaderías. Cuadernos de derecho y comercio: Consejo
General de los Colegios Oficiales de Corredores de Comercio
(Madrid) 17:143-186, 1995.

Includes bibliography, p. 177-186.

Colombia. Ministerio de Justicia y del Derecho. Acuerdos
internacionales de facilitación del comercio internacional.
Santafé de Bogotá, D.C.: el Ministerio, 1997. 179 p.

Esta obra la publicó el Ministerio, en desarrollo del Plan de
Armonización de Derecho Internacional Privado (PADIP).

Convention on Contracts for the International Sale of Goods. Pace
international law review: Pace University School of Law (White
Plains, N.Y.) 9:1:185-255, summer 1997.

Contents: Introduction to CISG articles / D. M. Sobel,
p. 185-186.—CISG : Pace University School of Law Internet
World Wide Web Site excerpts from http://www.cisg.law.
pace.edu / A. Kritzer, p. 187-222.—Measuring damages
under the CISG : article 74 of the United Nations Convention
on Contracts for the International Sale of Goods / by E. C.
Schneider, p. 223-237.—Missing specifications in interna-
tional sales: article 65 of the United Nations Convention
on Contracts for the International Sale of Goods / by R.
Amissah, p. 239-255.
Titles taken from table of contents.

Díez-Picazo Ponce de León, L. La formación del contrato. Anuario
de derecho civil: Instituto Nacional de Estudios Jurídicos (Ma-
drid) 48:1:5-31, 1995.

DiMatteo, L. A. Resolving international contract disputes: the
CISG (Contracts for the International Sale of Goods) covers
many international trade conflicts. Dispute resolution journal
(New York, N.Y.) 53:4:75-79, November 1998.

Droit uniforme de la vente internationale de marchandises / par une
équipe de recherche des Universités de la Sarre et de Strasbourg
sous la direction de C. Witz. Recueil Dalloz Sirey : sommaires
commentés (Paris) 34:307-314, 1 octobre 1998.

A first instalment.
Membres de l’équipe: J. Niessen, M.-F. Papandréou-
Deterville, W. Rosch, N. Spiegel, C. Witz.
Includes bibliography of scholarly writings and website
addresses for court decisions.

Durany Pich, S. Sobre la necesidad de que la aceptación coincida
en todo con la oferta: el espejo roto. Anuario de derecho civil:
Instituto Nacional de Estudios Jurídicos (Madrid) 45:3:1011-
1096, 1992.

Appendix includes table of cases.

Enderlein, F. Vienna Convention and Eastern European lawyers.
International sales quarterly: International Bar Association,
Section on Business Law (London) 21:12-15, June 1997.

Fallon, M. La Convention de Vienne sur les contrats de vente
internationale de marchandises. Journal des tribunaux
(Bruxelles) 117:17-37, 10 janvier 1998.

Includes bibliography and status of the United Nations Sales
Convention (1980).

Ferrari, F. CISG case law : a new challenge for interpreters? = La
jurisprudence sur la CVIM : un nouveau défi pour les
interprètes? Revue de droit des affaires internationales: Forum
Européen de la communication (Paris) 4/5:495-508, 1998.

In English and French on facing columns.
Parallel title of journal: International business law journal.

_______ CISG case law on the rate of interest on sums in arrears =
Le taux d’intérêt applicable au montant des arriérés dans la juris-
prudence concernant la CVIM. Revue de droit des affaires
internationales : Forum européen de la communication (Paris)
1:86-93, 1999.

Other title information: Convention on Contracts for the
International Sale of Goods (CISG) = Convention sur la vente
internationale de marchandises (CVIM).
A series of chronicles on the United Nations Sales Conven-
tion (1980).
In English and French on facing columns.
Parallel title of journal: International business law journal.

_______ Der Begriff des „Internationalen Privatrechts” nach Art.1
Abs.1 lit.b) des UN-Kaufrechts. Zeitschrift für europäisches
Privatrecht (München) 1:162-172, 1998.

A commentary on the following court decisions:
Oberlandesgericht Düsseldorf of 8 January 1993 (IPRAX
1993:412 etc.; RIW 1993:325 etc.; NJW-RR 1993:999 etc.)—
Tribunale di Monza of 29 March 1993 (Contratti I:1993:
580-etc.; Foro italiano 1994:I:916 etc.; Giurisprudenza
italiana 1994:I:146 etc.)—Bezirksgericht für Handelssachen
Wien of 20 February 1992 (RdW 1992:239)—Landesgericht
Aachen of 3 April 1990 (RIW 1990:491 etc.).

_______ Implementations of the Convention on Contracts for the
International Sale of Goods (CISG) = Applications de la Con-
vention sur la vente internationale de marchandises (CVIM).
Revue de droit des affaires internationales : Forum européen de
la communication (Paris) 7:835-839, 1998.

In English and French on facing columns.
Parallel title of journal: International business law journal.

Fonseca, P. G. da. O Brasil perante uma nova perspectiva de direito
mercantil internacional. Revista forense: publicação nacional
de doutrina, jurisprudencia e legislação (Rio de
Janeiro) 341:193-211, 1998.

Gabriel, H. D. A primer on the United Nations Convention on the
International Sale of Goods : from the perspective of the Uni-
form Commercial Code. Indiana international and comparative
law review: Indiana University School of Law (Indianapolis,
Ind.) 7:279-310, 1997.

Garrigues, J. Observaciones sobre el convenio de compraventa
internacional de mercaderías. Boletín del Ilustre Colegio de
Abogados de Madrid (Madrid) 2:16-18, 1980.

Giannuzzi, K. B. The Convention on Contracts for the Interna-
tional Sale of Goods: temporarily out of “service”? Law and
policy in international business : Georgetown University Law
Center in affiliation with the International Law Institute (Wash-
ington, D.C.) 28:4:991-1035, summer 1997.
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Gondra Romero, J. M. Condiciones generales de la contratación y
protección de la parte “más débil” en el marco del derecho
uniforme de la compraventa internacional. In Estudios de
derecho mercantil: en homenaje a Rodrigo Uría. Madrid: Edito-
rial Civitas, 1978. p. 231-247.

Goode, R. The protection of interests in movables in transnational
commercial law. In Uniform law studies in memory of Malcolm
Evans = Études de droit uniforme à la mémoire de Malcolm
Evans. Uniform law review: UNIDROIT (Roma) 3:2/3:453-
465, 1998. (New series)

Parallel title of journal: Revue de droit uniforme : Institut
international pour l’unification du droit privé.

Gstoehl, M. Das Verhältnis von Gewährleistung nach UN-
Kaufrecht und Irrtumsanfechtung nach nationalem Recht.
Zeitschrift für Rechtsvergleichung, internationales Privatrecht
und Europarecht (Wien) 39:1:1-10, 1998.

Hellner, J. Gammal och ny köprätt. Juridisk tidskrift: vid Stock-
holms Universitet (Stockholm) 2:353-365, 1997-98.

In Swedish.
Translation of title: Old and new sales law.
Also reproduced in: Julskrift 1998 / från Jan Hellner (Stock-
holm) 71-83, 1998.

Hernández-Bretón, E. Usos no pactados: del Código de Comercio
alemán (Handelsgesetzbuch) a la Convención de las Naciones
Unidas sobre los Contratos de Compraventa Internacional de
Mercaderías (Viena, 1980). Revista de la Facultad de Ciencias
Jurídicas y Políticas: Universidad Central de Venezuela
(Caracas) 38:90:81-116, 1993.

Honsell, H., ed. Kommentar zum UN-Kaufrecht: Übereinkommen
der Vereinten Nationen über Verträge über den internationalen
Warenkauf (CISG) / authors: M. Karollus, U. Magnus, W.
Melis ... [et al.]. Berlin: Springer, 1997. lxvii, 1121 p. (Springer
Kommentare)

An article-by-article commentary on the United Nations Sales
Convention (1980).
Includes bibliography and subject index.

Houtte, H. van, J. Erauw and P. Wantelet, eds. Het Weens
koopverdrag. Antwerpen-Groningen: Intersentia rechtsweten-
schappen, c1997. 377 p.

In Dutch with some English.
Includes bibliography, text of international sales conventions,
table of cases and subject index.

Huber, Ch. and M. Sundström. Kodifioitua kansainvälistä
kauppaoikeutta (“wienin konventio”) oikeuskäytännön valossa:
wienin konventio muotoutuu kansainvälisen oikeuskäytännön
myötä. Defensor legis: Organ för Finlands advokatförbund
(Helsinki) 78:5:747-759, September-October 1997.

In Finnish with parallel title in German: Kodifiziertes
internationales Kaufrecht (“UN-Kaufrecht”) im Spiegel der
Rechtsprechung: das “UN-Kaufrecht” erhält Konturen durch
die internationale Rechtsprechung.

Internationales Handelsrecht: Mitteilungen für die wirtschaftliche
Praxis / R. Herber, ed.; collab.: J. Basedow ... [et al.]. Hamburg:
Luchterhand, 1999-. v. (Beilage zur Zeitschrift Transportrecht
; 1-99)

A supplement to the journal: Transportrecht: Zeitschrift für
das gesamte Recht der Güterbeförderung, der Spedition, der
Versicherungen des Transports, der Personenbeförderung,
der Reiseveranstaltung (Hamburg).
Distinctive title: TranspR-IHR.

Reproduces English text of CLOUT documents focusing on
the United Nations Sales Convention (1980).
Includes also scholarly commentaries on issues of practical
interest.
Leading article of first issue: Herber, R. Internationales
Handelsrecht: ein für die Praxis wichtiges, doch für sie bisher
zu wenig erschlossenes Rechtsgebiet, p. 1-6.
See also journal announcement in: Transportrecht:  ... (Ham-
burg) 22:1:39-40, Januar 1999.

Kanda, A. Umluva OSN o smlouvách o mezinárodní koupi zboñí
jako sou�ást naseho právního rádu. Právník: teoreticky
�asopis pro otázky státu a práva (Praha) 136:1:1-22, 1997.

In Czech.
Translation of title taken from table of contents: United
Nations Convention on Contracts for the International Sale of
Goods as part of our legal system.
Parallel title of journal: Lawyer: scientific review for prob-
lems of state and law.

Kindler, P. Gesetzliche Zinsansprüche im Zivil- und Handelsrecht:
Plädoyer für einen kreditmarktorientierten Fälligkeitszins.
Tübingen: Mohr, c1996. xxix, 395 p. (Jus privatum; 16)

Chapter 4 deals with the United Nations Sales Convention
(1980): Fälligkeitszinsen im UN-Kaufrecht und in Bestrebun-
gen zur Rechtsvereinheitlichung, p. 94-118.
Thesis (professoral)—University of Konstanz (Germany),
1995.
Includes bibliography and subject index.
Also annexes: A. Rechtsquellen.—B. Berechnung der
durchschnittlichen Marge zwischen dem Bundesbank-
diskontsatz und den durchschnittlichen Zinsen für
Kontokorrentkredite unter 1 Mio. DM (Source: Monatsbe-
richte der Deutschen Bundesbank, Statistischer Teil; see also
NJW 1995, 1074 f.).

López y López, A. M. La interpretación del contrato en la
Convención de Viena sobre Compraventa Internacional
de Mercaderías. Revista de derecho mercantil (Madrid)
225:1207-1233, 1997.

Pantaleón, F. Las nuevas bases de la responsabilidad contractual.
Anuario de derecho civil: Instituto Nacional de Estudios
Jurídicos (Madrid) 46:4:1719-1745, 1993.

Park, S. K. On compatibility of article on contract formation under
the “UNIDROIT Principles for International Commercial Con-
tracts” in international transactions (compared with CISG).
Arbitration journal: Korean Commercial Arbitration Board
(Seoul) 289:86-93, autumn 1998.

In Korean.
Title as it appears in the English table of contents.

Parra-Aranguren, G. Estudios de derecho mercantil internacional.
Caracas: Universidad Central de Venezuela, Facultad de
Ciencias Jurídicas y Políticas, 1998. 727 p.

Chapter 1, Legislación uniforme sobre la compra-venta
internacional de mercaderías, p. 5-87.

Perales Viscasillas, M0 del P. Tratamiento jurídico de las cartas de
confirmación en la Convención de Viena de 1980 sobre
Compraventa Internacional de Mercaderías. Revista Jurídica del
Perú (Lima) 47:13:241-262, octubre-diciembre 1997.

Piltz, B. Compraventa internacional: Convención de Viena sobre
Compraventa Internacional de Mercaderías de 1980. Buenos
Aires: Editorial Astrea, 1998. xxiii, 194 p.

Adaptación al derecho de los países hispanoamericanos de la
obra alemana: UN-Kaufrecht: Gestaltung von Export- und
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Importverträgen: Wegweiser für die Praxis. 2. Aufl. Bonn:
Economica Verlag, 1996. (Internationale Wirtschaftspraxis,
Bd. 2)

_______ Exportbedingungen und UN-Kaufrecht. AW-Praxis:
Aussenwirtschaftliche Praxis: Zeitschrift für Aussenwirtschaft
in Recht und Praxis (Köln) 214-217, Juni 1998.

Rechtsprechung zum Wiener Kaufrecht / Bericht des national cor-
respondent für die Schweiz (Bundesamt für Justiz). Schwei-
zerische Zeitschrift für internationales und europäisches Recht:
Schweizerische Vereinigung für internationales Recht (Zürich)
1:75-90, 1998.

An instalment of a series of reports on case law dealing with
the United Nations Sales Convention (1980).
Parallel titles of journal: Revue suisse de droit international
et de droit européen = Swiss review of international and
European law = Rivista svizzera di diritto internazionale e di
diritto europeo.

Roth, M. and R. Happ. Interpretation of uniform law instruments
according to principles of international law. Uniform law
review: UNIDROIT (Roma) 2:4:700-711, 1997.

English title taken from table of contents.
Parallel title of journal: Revue de droit uniform : Institut in-
ternational pour l’unification du droit privé.

Schlechtriem, P., ed. Commentary on the United Nations Con-
vention on the International Sale of Goods (CISG) / translated
by G. Thomas. 2nd ed. Oxford: Clarendon Press, 1998. xlviii,
803 p.

Authors: K. Bacher, H. H. Eberstein, G. Hager ... [et al.].
An article-by-article commentary translated from Kommentar
zum Einheitlichen UN-Kaufrecht: das Übereinkommen der
Vereinten Nationen über Verträge über den internationalen
Warenkauf: CISG-Kommentar / von Caemmerer/
Schlechtriem; von H. H. Eberstein ... [et al.] ; ed. by P.
Schlechtriem. 2. völlig neuberarbeitete Aufl. München: Beck,
1995. [1xxx, 924].
Includes bibliography, text of the Convention, and subject
index.

Schön, E. Der Kaufvertrag im österreichischen Recht und im Recht
der Vereinigten Staaten von Amerika: unter besonderer
Berücksichtigung von Vertragsschlußphase und Willensmän-
geln, sowie mit einem Exkurs zum UN-Kaufrecht. Salzburg:
(s.n.), 1998 . various pagings: illustrated.

Contents (excerpts): Exkurs: UN-Kaufrecht (Teil IV),
p. 191-210.
Thesis (master’s)—University of Salzburg, status as at May
1998.

Sierralta Ríos, A. La compraventa internacional y el derecho
peruano / prefacio de G. Herrmann ; prólogo de H. Medrano
Cornejo. Lima: Pontificia Universidad Católica del Perú, Fondo
Editorial, 1997. xx, 244 p.

Includes bibliography.
Annex reproduces Spanish version of the United Nations
Sales Convention (1980).
Chapter 6, p. 169-192, presents three moot cases based on
Peruvian law.

Symposium: Ten years of the United Nations Sales Convention.
Journal of law and commerce: University of Pittsburgh School
of Law (Pittsburgh, Pa.) 17:2:181-461, spring 1998.

Contents: Introduction / H. M. Fletcher, [unpaged].—The
sales convention: from idea to practice / J. O. Honnold, p.
181-186.—The several texts of the CISG in a decentralized

system: observations on translations, reservations and other
challenges to the uniformity principle in Article 7(1) / H. M.
Fletcher, p. 187-217.—The United Nations Sales Convention
in the Americas: recent developments / A. M. Garro,
p. 219-244.—CISG case law: a new challenge for interpreters?
/ F. Ferrari, p. 245-261. —The sales convention in Europe:
from problems in drafting to problems in practice / V. Behr, p.
263-299.—Professional responsibility in a transnational trans-
actions practice / R. A. Brand, p. 301-342.—CISG: from the
perspective of the practitioner / V. S. Cook, p. 343-353.—
Building on the CISG: international commercial law develop-
ments and trends for the 2000’s / H. S. Burman, p. 355-364.—
The neglect of CISG: a workable solution / J. E. Murray, Jr., p.
365-379.—Force majeure clauses: drafting advice for the
CISG practitioner / J. M. Bund, p. 381-413.—Blazing a trail in
the “new frontier” of the CISG: ... (Helen Kaminski Pty. Ltd.
v. Marketing Australian Products, Inc., WL 414137, S.D.N.Y.
July 23, 1997) / V. M. Genys, p. 415-426.—CISG Project:
dictamen emitido por la Comisión para la Protección del
Comercio Exterior a Petición de Conservas la Costeña, S.A. de
C.V. with commentary / A. Osuna González,
p. 427-443.—Bibliography of CISG materials previously pub-
lished in the JLC, p. 445-448.—CISG contracting states and
declarations table, p. 449-461.

Teaching sales law in a global context: the reciprocal influence of
domestic sales law (Article 2) on private international law
(CISG & UNIDROIT) and private international law on revised
Article 2. Tulane law review: Tulane Law School (New
Orleans, La.) 72:6:1925-2111, June 1998.

A collection of papers delivered at a symposium.
Contents: Foreword / S. H. Jenkins, p. 1925-1929.—Elec-
tronic commerce and the symbiotic relationship between
international and domestic law reform / A. H. Boss,
p. 1931-1984.—The American provenance of the UNIDROIT
Principles / E. A. Farnsworth, p. 1985-1994.—The inapplica-
bility of the United Nations Convention on the International
Sale of Goods as a model for the revision of Article Two of
the Uniform Commercial Code / H. D. Gabriel, p. 1995- 2014.
—Exemption for non-performance: UCC, CISG, UNIDROIT
Principles—a comparative assessment / S. H. Jenkins, p.
2015-2030.Non-[“UN-”?]American law and the core curricu-
lum / P. Linzer, p. 2031-2042.—
The relevance of evolving domestic and international law
on contracts in the classroom: assumptions about assent /
L. J. Rusch, p. 2043-2087—Freeing the tortious soul of
express warranty law / J. J. White, p. 2089-2111.

Vahle, O. Der Erfüllungsanspruch des Käufers nach
UN-Kaufrecht im Vergleich mit dem deutschen Kaufrecht.
Zeitschrift für vergleichende Rechtswissenschaft: Archiv für
internationales Wirtschaftsrecht (Heidelberg) 98:1:54-73,
Februar 1999.

Van den hole, L. L’exonération de responsabilité dans l’article 79
CISG en comparaison avec le droit allemand, français, belge et
la common law. Revue de droit commercial belge = Tijdschrift
voor belgisch Handelsrecht (Antwerpen) 356-375, 1998.

Vázques Lepinette, T. Análisis crítico de las disposiciones gen-
erales de la Convención de Viena sobre compraventa
internacional de mercaderías. Revista de derecho mercantil
(Madrid) 217:1049-1111, julio-septiembre 1995.

Viguri, A. Algunas consideraciones en torno al Convenio de Viena
sobre Contratos de Compraventa Internacional de Mercaderías:
la uniformidad del derecho: análisis del Derecho
norteamericano. Actualidad y derecho: revista semanal de
actualidad jurídica (Madrid) 4:1, 3-11, semana 23 al 29 de enero
de 1995.
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Witz, C. Le contentieux des ventes de marchandises
intra-communautaires et le jeu combiné des Conventions de
Bruxelles et de Vienne : note sous Cassation 1re. civil, 16 juillet
1998. Recueil Dalloz Sirey : jurisprudence, notes (Paris)
8:117-120, 25 février 1999.

Title taken from table of contents.
A note to a court decision rendered by the Court of Cassation
of France.

Witz, C. and  G. Wolter. Die neuere Rechtsprechung französischer
Gerichte zum Einheitlichen UN-Kaufrecht. Recht der interna-
tionalen Wirtschaft: Betriebs-Berater International (Heidel-
berg) 44:4:278-285, April 1998.

Wolf, E. Die Rechtsprechung des Bundesgerichtshofs zum
Kaufrecht. VIII, UN-Kaufrecht. Wertpapier Mitteilungen
(Teil 4): Zeitschrift für Wirtschafts- und Bankrecht (Frankfurt,
M.) Sonderbeilage 2:41-44 zu Nr. 47, 21. November 1998.

III. International commercial arbitration
and conciliation

Asouzu, A. A. The adoption of the UNCITRAL Model Law in
Nigeria: implications on the recognition and enforcement of
arbitral awards. Journal of business law (London) 185-204,
March 1999.

_______ The new arbitration and conciliation law of India: a com-
parative study of old and new law. ICSID review: Foreign
investment law journal (Washington, D.C.) 13:1:401-410,
spring 1998.

A review of: Kwatra, G. K. The new arbitration and concili-
ation law of India: a comparative study of old and new law.
New Delhi: Indian Council of Arbitration, 1996. 1998 print-
ing. 238 p.
See below under Kwatra.

Berger, K. P. Germany adopts the UNCITRAL Model Law.
International arbitration law review (London) 1:3:121-126,
April 1998.

An abridged version of an article previously published in:
International arbitration report (Wayne, Pa.) 13:1:38-54 and
A1-7, January 1998.—Footnote.*

_______ The implementation of the UNCITRAL Model Law
in Germany. Tijschrift voor arbitrage (’s-Gravenhage) 2:41-
46, 1998.

An abridged and revised version of an article published i:
International arbitration report (Wayne, Pa.) 13:1:38-54,
A1-7, January 1998. See the Bibliography of recent writ-
ings related to the work of UNCITRAL (A/CN.9/452) of
27 March 1998, p. 12.

Bibliography. Yearbook commercial arbitration (Deventer)
23:1211-1267, 1998.

An outstanding up-to-date bibliography on commercial arbi-
tration, both domestic and international, including references
to the work of UNCITRAL in the field.

Biukovic, L. Impact of the adoption of the Model Law in Canada:
creating a new environment for international arbitration.
Canadian business law journal (Aurora, Ont.) 30:3:376-414,
September 1998.

Parallel title of journal: Revue canadienne du droit de com-
merce.

Christie, R. H. The UNCITRAL Model Law in Southern Africa.
Arbitration: journal of the Chartered Institute of Arbitrators
(London) 64:4:272-274, November 1998.

Court decisions applying the UNCITRAL Model Arbitration Law
(1985). Case law on UNCITRAL texts (CLOUT) / United
Nations Commission on International Trade Law. Yearbook
commercial arbitration (Deventer) 23:219-237, 1998.

Fifth instalment of excerpts of UNCITRAL CLOUT
documents. Reproduces excerpts of A/CN.9/SER.C/
ABSTRACTS/12 of 26 May 1997, A/CN.9/SER.C/
ABSTRACTS/13 of 23 October 1997, A/CN.9/SER.C/
ABSTRACTS/14 of 30 January 1998, A/CN.9/SER.C/
ABSTRACTS/15 of 23 February 1998, A/CN.9/SER.C/
ABSTRACTS/16 of 19 March 1998, A/CN.9/SER.C/
ABSTRACTS/17 of 11 May 1998; they have been con-
solidated and are presented by country in numerical order.—p.
222, footnote 3. Includes also an index of articles of the
UNCITRAL Model Arbitration Law (1985) reported in
CLOUT as reproduced in volumes XIX(1994) through
XXIII(1998), p. 233-237.

DiMatteo, L. A. Resolving international contract disputes: the
CISG (Contracts for the International Sale of Goods) covers
many international trade conflicts. Dispute resolution journal
(New York, N.Y.) 53:4:75-79, November 1998.

Fouchard, Ph. Commission des Nations Unies pour le droit com-
mercial international (CNUDCI) : aide-mémoire de la CNUDCI
sur l’organisation des procédures arbitrales : liste des questions
qui pourraient être examinées dans le cadre de l’organisation de
la procédure arbitrale. Revue de l’arbitrage : Bulletin du Comité
français de l’arbitrage (Paris) 1:273-277, janvier-mars 1998.

Freyer, D. H., B. H. Garfinkel and H. G. Gharavi. Arbitration
under bilateral investment treaties: an often overlooked tool.
International arbitration report (King of Prussia, Pa.)
13:5:44-52, May 1998.

Gharavi, H. G. The 1997 Iranian international commercial arbitra-
tion law: the UNCITRAL Model Law à l’iranienne. Arbitrat-ion
international: London Court of International Arbitration
(London) 15:1:85-96, 1999.

Habscheid, W. J. Il nuovo diritto dell’arbitrato in Germania.
Rivista dell’arbitrato: Associazione italiana per l’arbitrato
(Milano) 8:2:175-189, 1998.

German text and English translation thereof are reproduced in
annex to the article, p. 365-397. English summary
included, p. 189.

Herrmann, G. The UNCITRAL arbitration law: a good model of a
model law. In Uniform law studies in memory of Malcolm
Evans = Études de droit uniforme à la mémoire de Malcolm
Evans. Uniform law review: UNIDROIT (Roma) 3:2/3:483-
499, 1998. (New series)

Parallel title of journal: Revue de droit uniforme : Institut
international pour l’unification du droit privé.

Holtzmann, H. M. Recent work on dispute resolution by the United
Nations Commission on International Trade Law. In Interna-
tional Law Weekend ’98 / co-sponsored by: International Law
Association, American Society of International Law, Associa-
tion of the Bar of the City of New York ... [et al.].

An unpublished paper delivered at the “Panel on Recent Work
of United Nations Commission on International Trade Law”,
14 November 1998, New York.
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Holtzmann, H. M. and D. F. Donovan. United States. In Inter-
national handbook on commercial arbitration / gen. eds.: P.
Sanders, A. J. van den Berg, with the assistance of International
Bureau of the Permanent Court of Arbitration, The Hague. The
Hague: Kluwer Law International, 1990-. Suppl. 28, 76 p. +
Annex I-V, January 1999)

Annexes reproduce: I, United States Arbitration Act (Federal
Arbitration Act) (9 U.S.C. Sect. 1 et seq.), 8 p.—II, Excerpts
from the Patent Act (35 U.S.C. Sects. 135(d), 294), 2 p.—III,
Excerpts from the Foreign Sovereign Immunities Act (28
U.S.C. Sects. 1605, 1607, 1610, 1611), 6 p.—IV, Uniform
Arbitration Act, 6 p.—V, Arbitration Statutes of the United
States, the District of Columbia and Puerto Rico, 2 p.

India: Arbitration and Conciliation Act 1996. Commonwealth
law bulletin: Commonwealth Secretariat (London) 24:1/2:1-8,
January and April 1998.

A reprint from: Digest of Central Acts (New Dehli);
33:3:25-etc., 1996.

International arbitration: a guide for foreign corporations. 31 p.
International commercial litigation (London) 2-18, April 1998.
(Special supplement)

Title taken from cover.
Bermuda is the ideal venue for companies to hold arbitra-
tions / J. Woloniecki, p. 2-4.—Canada: arbitration set to
become the first choice for dispute resolution / C. L. Campbell
and J. A. Keefe, p. 5-7.—New Finnish code takes into ac-
count the Model Law / C. Wallgren and P. Taivalkoski,
 p. 8-11.—Germany’s new Act follows Model Law, but also
takes up features of neighbours’ laws / F. von Schlabrendorff
and A. Sessler, p. 12-15.—Commercial arbitration Indian-
style / M. Prabhakaran, p. 16-18.

Jafarian, M. and M. Rezaeian. The new law on international com-
mercial arbitration in Iran. Journal of international arbitration
(Geneva) 15:3:31-41, 1998.

Jayagovind, A. International commmercial arbitration under the
Arbitration and Conciliation Act, 1996. Indian journal of inter-
national law: Indian Society of International Law (New Delhi)
37:4:658-672, October-December 1997.

Kierstead, S. Referral to Arbitration under article 8 of the
UNCITRAL Model Law: the Canadian approach. Canadian
business law journal (Agincourt, Ont.) 31:1:98:117, November
1998.

Parallel title of journal: Revue canadienne du droit de commerce.

Kim, H.-K. Characteristics of the amended German Arbitration
Act. Arbitration journal: Korean Commercial Arbitration Board
(Seoul) 291:51-60, 1999.

In Korean.
Translation of title taken from English table of contents.

Koch, Ch. The new Irish Arbitration Act of 1998. Bulletin ASA:
Association suisse de l’arbitrage (Bâle) 17:1:51-57, 1999.

Kronke, H. Internationale Schiedsverfahren nach der Reform.
Recht der internationalen Wirtschaft: Betriebs-Berater Interna-
tional (Heidelberg) 44:4:257-265, April 1998.

Kwatra, G. K. The new arbitration and conciliation law of India:
a comparative study of old and new law. Revised edition,
October 1996. New Delhi: Indian Council of Arbitration, 1996,
1998 printing. 238 p.

Kwok, W. C. The meaning of “commercial” and “international” in
the UNCITRAL Model Law: the status in Ontario. Arbitration

and dispute resolution law journal (London) 3:224-240,
September 1998.

Lee Suet Lin, J. Much ado about errors: the Singapore perspective.
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Rice Fowler reports on Latin American arbitration.

Simon, A. and J. H. Rooney, Jr. The law and practice of
international arbitration in Peru. World arbitration & media-
tion report : covering dispute resolution in the United States
and around the world (Yonkers, N.Y.) 10:2:48-54, February
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Responsabilidad de los Empresarios de Terminales de Trans-
porte en el Comercio Internacional. In Estudios de derecho
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des Nations Unies sur les lettres de change internationales et les
billets à ordre internationaux. Cahiers de droit : revue des
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See below under International Maritime Committee Cente-
nary Conference.
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its 484th meeting, on 15 May 1992, adopting and recommend-
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tronic Bills of Lading in the context of electronic commerce
/ J. Ramberg, p. 257-259.—IV, UNCITRAL Model Law on
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1998. See above under Chandler.

Lenselink, B. Internet: which court decides, which law applies?:
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Livory, A. CNUDCI : projet de règles uniformes sur les signatures
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medios electrónicos en relación con los contratos de transporte
de mercancías (IV). In Derecho uniforme del transporte inter-
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Appendices: A, UNCITRAL Model Law on Electronic Com-
merce (1996), p. 139-147.—B, Revision of Uniform Com-
mercial Code (extracts), p. 148-152.—C, Law Commission
draft Evidence Code (extracts), p. 153-155.—D, Conflict of
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ject index.
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Thesis (doctoral)—University of Regensburg (Germany)
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ties, fraud and the United Nations [Guarantee and Standby]
Convention. Documentary credits INsight ; 4:1:17-19, winter
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Kozolchyk, B. The impact of the UNCITRAL Bank Guarantee,
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merce and financial markets. Letter of credit update: Govern-
ment Information Services (Arlington, Va.) 10:7:26-32, July
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VIII. Procurement

Rawlins, H. A. Aspects of the UNCITRAL regimes for procure-
ment and for international commercial arbitration, and govern-
ment international commercial contracts in the Commonwealth
Caribbean. Journal of transnational law and policy: Florida
State University, College of Law (Tallahassee, Fla.) 7:1:41-75,
fall 1997.

Article abstract included before table of contents.
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cies involving more than one country. IV, UNCITRAL. Texas
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Annex reproduces: UNCITRAL Model Law on Cross-Border
Insolvency (1997), p. 564-573.
Author served as a delegate on behalf of the United States
State Department for the UNCITRAL Model Law on Cross-
Border Insolvency.—Footnote, p. 561.

Berends, A. J. The UNCITRAL Model Law on Cross-Border
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Insolvency Law (1997), p. 401-413.— 2, Guide to Enact-
ment of the UNCITRAL Model Insolvency Law (1997),
p. 415-486.
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Annex reproduces: UNCITRAL Model Law on Cross-Border
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12:3:657-680, luglio-settembre 1998. (Giurisprudenza
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(Roma) 2:4:657-674, 1997.

Text of the UNCITRAL Model Insolvency Law (1997) in
English and French on facing pages, p. 768-789.
Parallel title of journal: Revue de droit uniforme: Institut in-
ternational pour l’unification du droit privé.

Olivencia Ruiz, M. Ley y disposiciones legales modelo como
instrumentos de armonización y unificación internacional del
derecho de la insolvencia. In Estudios de derecho mercantil:
homenaje al Profesor Justino F. Duque. Valladolid: Universidad
de Valladolid, 1998. vol. 2. p. 1655-1663.
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The UNCITRAL effort. Texas international law journal: Uni-
versity of Texas at Austin School of Law (Austin, Tex.)
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UNCITRAL Model Law on Cross-Border Insolvency with Guide
to Enactment. New York: United Nations, 1999. vii, 94 p.

Contents: 1. UNCITRAL Model Law on Cross-Border Insol-
vency.—2. Guide to Enactment of the UNCITRAL Model
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Vallens, J.-L. La loi-type de la CNUDCI sur l’insolvabilité inter-
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X. Receivables financing

Bazinas, S. V. An international legal regime for receivables
financing: UNCITRAL’s contribution. Duke journal of com-
parative & international law: Duke University School of Law
(Durham, N.C.) 8:2:315-358, 1998.

Running title: UNCITRAL uniform law on assignment.

_______ Die Arbeit von UNCITRAL im Bereich der Forde-
rungsabtretung zur Kreditfinanzierung. In Hadding, W. and U.
H. Schneider, eds. Die Forderungsabtretung, insbesondere zur
Kreditsicherung, in ausländischen Rechtsordnungen. Berlin:
Duncker & Humblot, 1999. p. 99-132. (Untersuchungen über
das Spar-, Giro- und Kreditwesen: Abt. B, Rechtswissenschaft:
Schriften des Instituts für deutsches und internationales Recht
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ANNEX

UNCITRAL legal texts

Short title Full title

Hamburg Rules 1978 United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg)a

Limitation Convention (1974/1980) Convention on the Limitation Period in the
International Sale of Goods, 1974 (New York)b

and Protocol amending the Convention on the
Limitation Period in the International Sale of
Goods, 1980 (Vienna)c

UNCITRAL Arbitral Proceeding Notes UNCITRAL Notes on Organizing Arbitral
(1996) Proceedings (1996)d

UNCITRAL Arbitration Rules (1976) UNCITRAL Arbitration Rules (1976)e

UNCITRAL Conciliation Rules (1980) UNCITRAL Conciliation Rules (1980)f

UNCITRAL Credit Transfers Law (1992) UNCITRAL Model Law on International
Credit Transfers (1992)g

UNCITRAL Electronic Commerce Law Model Law on Electronic Commerce of the
(1996) United Nations Commission on International

Trade Law (1996)h

UNCITRAL International Countertrade UNCITRAL Legal Guide on International
Guide (1992) Countertrade Transactions (1992)i

UNCITRAL Electronic Funds Guide (1986) UNCITRAL Legal Guide on Electronic
Funds Transfers (1986)j

UNCITRAL Construction Contracts Guide UNCITRAL Legal Guide on Drawing  Up
(1987) International Contracts for the Construction of

Industrial Works (1987)k

UNCITRAL Model Arbitration Law (1985) UNCITRAL Model Law on International
Commercial Arbitration (1985)l

UNCITRAL Model Insolvency Law (1997) UNCITRAL Model Law on Cross-Border
Insolvency (1997)m
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Short title Full title

UNCITRAL Model Procurement Law (1994) UNCITRAL Model Law on Procurement of
Goods, Construction and Services (1994)n

UNCITRAL Bills and Notes Convention United Nations Convention on International
(1988) Bills of Exchange and International Promis-

sory Notes (1988)o

United Nations Guarantee and Stand-by United Nations Convention on Independent
Convention (1995) Guarantees and Stand-by Letters of Credit

(1995)p

United Nations Sales Convention United Nations Convention on Contracts for
(1980) the International Sale of Goods (Vienna, 1980)q

United Nations Terminal Operators United Nations Convention on the Liability of
Convention (1991) Operators of Transport Terminals in Interna-

tional Trade (1991)r

Notes

aOfficial Records of the United Nations Conference on the Carriage of Goods by Sea, Hamburg, 6-31 March
1978 (United Nations publication, Sales No. E.80.VIII.I), document A/CONF.89/13, annex I.

bOfficial Records of the United Nations Conference on Prescription (Limitation) in the International Sale
of Goods, New York, 20 May-14 June 1974 (United Nations publication, Sales No. E.74.V.8), part I.

cOfficial Records of the United Nations Conference on Contracts for the International Sale of Goods,
Vienna, 10 March-11 April 1980 (United Nations publication, Sales No. E.81.IV.3), part I.

dOfficial Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17), part II.
eOfficial Records of the General Assembly, Thirty-first Session, Supplement No. 17 (A/31/17), para. 57.
fOfficial Records of the General Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para. 106.
gOfficial Records of the General Assembly, Forty-seventh Session, Supplement No. 17 (A/47/17), annex I.
hOfficial Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17), annex I; see

also General Assembly resolution 51/162, annex, of 16 December 1996.
iUnited Nations publication, Sales No. E.93.V.7.
jUnited Nations publication, Sales No. E.87.V.9.
kUnited Nations publication, Sales No. E.87.V.10.
lOfficial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex I.
mOfficial Records of the General Assembly, Fifty-second Session, Supplement No. 17 (A/52/17), annex I.
nOfficial Records of the General Assembly, Forty-ninth Session, Supplement No. 17 and corrigendum (A/

49/17 and Corr.1), annex I.
oOfficial Records of the General Assembly, Forty-second Session, Supplement No. 17 (A/42/17), annex I;

see also General Assembly resolution 43/165, annex, of 9 December 1988.
pGeneral Assembly resolution 50/48, annex, of 11 December 1995.
qOfficial Records of the United Nations Conference on Contracts for the International Sale of Goods,

Vienna, 10 March-11 April 1980 (United Nations publication, Sales No. E.81.IV.3), part I.
rOfficial Records of the United Nations Conference on the Liability of Operators of Transport Terminals in

International Trade, Vienna, 2-19 April 1991 (United Nations publication, Sales No. E.93.XI.3), part I, docu-
ment A/CONF.152/13, annex.
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IV. CHECK-LIST OF UNCITRAL DOCUMENTS

Location in
Document symbol Title or description present volume

A. List of documents before the Commission at its thirty-first session

1. General series

A/CN.9/443 Provisional agenda, annotations thereto Not reproduced
and scheduling of meetings of the
thirty-first session

A/CN.9/444 Draft chapters of a legislative guide on Part two, III
and Add.1-5 privately financed infrastructure projects:

report of the Secretary-General

A/CN.9/445 Report of the Working Group on Inter- Part two, I, A
national Contract Practices on the work
of its twenty-seventh session

A/CN.9/446 Report of the Working Group on Part two, II, A
Electronic Commerce on the work of
its thirty-second session

A/CN.9/447 Report of the Working Group on Inter- Part two, I, C
national Contract Practices on the work
of its twenty-eighth session

A/CN.9/448 Training and technical assistance: Part two, VI
note by the Secretary-General

A/CN.9/449 Status of conventions and model laws: Part two, V
note by the Secretariat

A/CN.9/450 Possible addition to the UNCITRAL Part two, II, D
Model Law on Electronic Commerce:
draft provision on incorporation by
reference: note by the Secretariat

A/CN.9/452 Bibliography of recent writings related Yearbook
to the work of UNCITRAL: note by Vol.XXVIII:1997,
the Secretariat part three, IV

2. Restricted series

A/CN.9/XXXI/CRP.1 Draft report of the United Nations Not reproduced
and Add.1-19 Commission on International Trade

Law on the work of its thirty-first
session

A/CN.9/XXXI/CRP.2 Note by the delegation of France Not reproduced

A/CN.9/XXXI/CRP.3 Note by the delegation of France Not reproduced

3. Information series

A/CN.9/XXXI/INF.1 List of participants Not reproduced
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B. List of documents before the Working Group on International Contract Practices
at its twenty-seventh session

1. Working papers

A/CN.9/WG.II/WP.94 Provisional agenda Not reproduced

A/CN.9/WG.II/WP.93 Working paper submitted to the Working Part two, I, B
Group on International Contract
Practices at its twenty-seventh session:
Receivables Financing: revised articles
of draft Convention on Assignment in
Receivables Financing:  note by
the Secretariat

2. Restricted series

A/CN.9/WG.II/XXVII/CRP.1 Draft report of the Working Group Not reproduced
and Add.1-10 on International Contract Practices

on the work of its twenty-seventh
session

A/CN.9/WG.II/XXVII/CRP.2 Proposal of the delegations of Austria, Not reproduced
France and Germany: additional
provisions: annex 2 to the draft
Convention on Assignment in
Receivables Financing

3. Information Series

A/CN.9/WG.II/XXVII/INF.1 List of participants Not reproduced
and Rev.1

C. List of documents before the Working Group on International Contract Practices
at its twenty-eighth session

1. Working papers

A/CN.9/WG.II/WP.95 Provisional agenda Not reproduced

A/CN.9/WG.II/WP.96 Working paper submitted to the Working
Group on International Contract Practices
at its twenty-eighth session: Receivables
Financing: revised articles of draft
Convention on Assignment in
Receivables Financing:  note by the
Secretariat:

2. Restricted series

A/CN.9/WG.II/XXVIII/CRP.1 Draft report of the Working Group Not reproduced
and Add.1-12 on International Contract Practices on

the work of its twenty-eighth session

A/CN.9/WG.II/XXVII/CRP.2 Report of the Drafting Group Not reproduced
and Add.1-3

3. Information series

A/CN.9/WG.V/XXVIII/INF.1 List of participants Not reproduced

Location in
Document symbol Title or description present volume
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D. List of documents before the Working Group on Electronic Commerce

1. Working paper

A/CN.9/WG.IV/WP.72 Provisional agenda Not reproduced

A/CN.9/WG.IV/WP.73 Working paper submitted to the Working Part two, II, B
Group on Electronic Commerce at its
thirty-second session: draft uniform
rules on electronic signatures:  note by
the Secretariat

A/CN.9/WG.IV/WP.74 Working paper submitted to the Part two, II, C
Working Group on Electronic Commerce
at its thirty-second session: incorporaion
by reference: proposal by the United
Kingdom of Great Britain and Northern
Ireland

2. Restricted series

A/CN.9/WG.IV/XXXII/CRP.1 Draft report of the Working Group Not reproduced
Add.1-13 on Electronic Commerce on the work

of its thirty-second session

A/CN.9/WG.IV/XXXII/CRP.2 Proposal on incorporation by reference Not reproduced
by the Observer for the International
Chamber of Commerce

A/CN.9/WG.IV/XXXII/CRP.3 Proposal by the United States of America Not reproduced

A/CN.9/WG.IV/XXXII/CRP.4 Proposal for a revised article 3 by the Not reproduced
the delegations of Canada,
the Netherlands, Singapore, Sweden and
the United States of America

A/CN.9/WG.IV/XXXII/CRP.5 Proposal by the United Kingdom of Not reproduced
Great Britain and Northern Ireland
on article 3

3. Information Series

A/CN.9/WG.IV/XXXII/INF.1 List of participants Not reproduced
and INF.1/Rev.1

Location in
Document symbol Title or description present volume
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IV. LIST OF UNCITRAL DOCUMENTS REPRODUCED
IN THE PREVIOUS VOLUMES OF THE YEARBOOK

This list indicates the particular volume, year, part, chapter and page where documents relating to
the work of the Commission were reproduced in previous volumes of the Yearbook; documents that
are not listed here were not reproduced in the Yearbook. The documents are divided into the following
categories:

1. Reports on the annual sessions of the Commission

2. Resolutions of the General Assembly

3. Reports of the Sixth Committee

4. Extracts from the reports of the Trade and Development Board, United Nations
Conference on Trade and Development

5. Documents submitted to the Commission (including reports of the meetings of
Working Groups)

6. Documents submitted to the Working Groups:

(a) Working Group I: Time-Limits and Limitation (Prescription);

(b) Working Group II: International Sale of Goods (1968 to 1978: first to
eleventh session; International Contract Practices (1981 to 1989: fourteenth
and subsequent sessions)

(c) Working Group III: International Legislation on Shipping

(d) Working Group IV: International Negotiable Instruments (1974 to 1987:
seventh to twentieth session); International Payments (1988 to 1992: twenty-
first to twenty-fourth session); Electronic Data Interchange (1993 to 1996:
twenty-fifth to thirtieth session; Electronic Commerce (1997: thirty-first and
subsequent sessions)

(e) Working Group V: New International Economic Order; Cross-Border
Insolvency (1995 to 1997: eighteenth to twenty-first sessions).

7. Summary records of discussions in the Commission

8. Texts adopted by Conferences of Plenipotentiaries

9. Bibliographies of writings relating to the work of the Commission.

Document symbol Volume, year Part, chapter Page

1. Reports on the annual sessions of the Commission

A/7216 (first session) Volume I: 1968-1970 Part two, I, A 71
A/7618 (second session) Volume I: 1968-1970 Part two, II, A 94
A/8017 (third session) Volume I: 1968-1970 Part two, III, A 129
A/8417 (fourth session) Volume II: 1971 Part one, II, A 9
A/8717 (fifth session) Volume III: 1972 Part one, II, A 9
A/9017 (sixth session) Volume IV: 1973 Part one, II, A 11
A/9617 (seventh session) Volume V: 1974 Part one, II, A 13
A/10017 (eighth session) Volume VI: 1975 Part one, II, A 9
A/31/17 (ninth session) Volume VII: 1976 Part one, II, A 9
A/32/17 (tenth session) Volume VIII: 1977 Part one, II, A 11
A/33/17 (eleventh session) Volume IX: 1978 Part one, II, A 11
A/34/17 (twelfth session) Volume X: 1979 Part one, II, A 11
A/35/17 (thirteenth session) Volume XI: 1980 Part one, II, A  7
A/36/17 (fourteenth session) Volume XII: 1981 Part one, A  3
A/37/17 and Corr.1

(fifteenth session) Volume XIII: 1982 Part one, A  3
A/38/17 (sixteenth session) Volume XIV: 1983 Part one, A  3



282 Yearbook of the United Nations Commission on International Trade Law, 1998, vol. XXIX

A/39/17 (seventeenth session) Volume XV: 1984 Part one, A  3
A/40/17 (eighteenth session) Volume XVI: 1985 Part one, A  3
A/41/17 (nineteenth session) Volume XVII: 1986 Part one, A  3
A/42/17 (twentieth session) Volume XVIII: 1987 Part one, A  3
A/43/17 (twenty-first session) Volume XIX: 1988 Part one, A  3
A/44/17 (twenty-second session) Volume XX: 1989 Part one, A  3
A/45/17 (twenty-third session) Volume XXI: 1990 Part one, A  3
A/46/17 (twenty-fourth session) Volume XXII: 1991 Part one, A  3
A/47/17 (twenty-fifth session) Volume XXIII: 1992 Part one, A  3
A/48/17 (twenty-sixth session) Volume XXIV: 1993 Part one, A  3
A/49/17 (twenty-seventh session) Volume XXV: 1994 Part one, A  3
A/50/17 (twenty-eighth session) Volume XXVI: 1995 Part one, A  3
A/51/17 (twenty-ninth session) Volume XXVII: 1996 Part one, A 3
A/52/17 (thirtieth session) Volume XXVIII: 1997 Part one, A 3

2. Resolutions of the General Assembly

2102 (XX) Volume I: 1968-1970 Part one, II, A  18
2205 (XXI) Volume I: 1968-1970 Part one, II, E  65
2421 (XXIII) Volume I: 1968-1970 Part two, I, B, 3  92
2502 (XXIV) Volume I: 1968-1970 Part two, II, B, 3 127
2635 (XXV) Volume II: 1971 Part one, I, C  7
2766 (XXVI) Volume III: 1972 Part one, I, C  7
2928 (XXVII) Volume IV: 1973 Part one, I, C  8
2929 (XXVII) Volume IV: 1973 Part one, I, C  8
3104 (XXVIII) Volume V: 1974 Part one, I, C  10
3108 (XXVIII) Volume V: 1974 Part one, I, C  10
3316 (XXIX) Volume VI: 1975 Part one, I, C  6
3317 (XXIX) Volume VI: 1975 Part three, I, B 297
3494 (XXX) Volume VII: 1976 Part one, I, C  7
31/98 Volume VIII: 1977 Part one, I, C  7
31/99 Volume VIII: 1977 Part one, I, C  7
31/100 Volume XIII: 1977 Part one, I, C  7
32/145 Volume IX: 1978 Part one, I, C  8
32/438 Volume IX: 1978 Part one, I, C  8
33/92 Volume X: 1979 Part one, I, B  8
33/93 Volume X: 1979 Part one, I, C  8
34/142 Volume XI: 1980 Part one, I, C 4
34/143 Volume XI: 1980 Part one, I, C  4
34/150 Volume XI: 1980 Part three, III 166
35/166 Volume XI: 1980 Part three, III 166
35/51 Volume XI: 1980 Part one, II, D  31
35/52 Volume XI: 1980 Part one, II, D  31
36/32 Volume XII: 1981 Part one, D  20
36/107 Volume XII: 1981 Part three, I 269
36/111 Volume XII: 1981 Part three, II 270
37/103 Volume XIII: 1982 Part three, III 425
37/106 Volume XIII: 1982 Part one, D  21
37/107 Volume XIII: 1982 Part one, D  21
38/128 Volume XIV: 1983 Part three, III 275
38/134 Volume XIV: 1983 Part one, D  21
38/135 Volume XIV: 1983 Part one, D  21
39/82 Volume XV: 1984 Part one, D  23
40/71 Volume XVI: 1985 Part one, D  47
40/72 Volume XVI: 1985 Part one, D  47
41/77 Volume XVII: 1986 Part one, D  37
42/152 Volume XVIII: 1987 Part one, D  41
42/153 Volume XVIII: 1987 Part one, E  43
43/165 and annex Volume XIX: 1988 Part one, D  19
43/166 Volume XIX: 1988 Part one, E  20
44/33 Volume XX: 1989 Part one, E  37
45/42 Volume XXI: 1990 Part one, D  18
46/56 Volume XXII: 1991 Part one, D  47
47/34 Volume XXIII: 1992 Part one, D  25
48/32 Volume XXIV: 1993 Part one, D  39
48/33 Volume XXIV: 1993 Part one, D  40
48/34 Volume XXIV: 1993 Part one, D  40
49/54 Volume XXV: 1994 Part one, D 32

Document symbol Volume, year Part, chapter Page
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49/55 Volume XXV: 1994 Part one, D 32
50/47 Volume XXVI: 1995 Part one, D 57
50/48 Volume XXVI: 1995 Part one, D 59
51/161 Volume XXVII: 1996 Part one, D 40
51/162 Volume XXVII: 1996 Part one, D 41
52/157 Volume XXVIII: 1997 Part one, D 40
52/158 Volume XXVIII: 1997 Part one, D 40

3. Reports of the Sixth Committee

A/5728 Volume I: 1968-1970 Part one, I, A  5
A/6396 Volume I: 1968-1970 Part one, II, B  18
A/6594 Volume I: 1968-1970 Part one, II, D  58
A/7408 Volume I: 1968-1970 Part two, I, B, 2  88
A/7747 Volume I: 1968-1970 Part two, II, B, 2 121
A/8146 Volume II: 1971 Part one, I, B  3
A/8506 Volume III: 1972 Part one, I, B  3
A/8896 Volume IV: 1973 Part one, I, B  3
A/9408 Volume V: 1974 Part one, I, B  3
A/9920 Volume VI: 1975 Part one, I, B  3
A/9711 Volume VI: 1975 Part three, I, A 297
A/10420 Volume VII: 1976 Part one, I, B  3
A/31/390 Volume VIII: 1977 Part one, I, B  3
A/32/402 Volume IX: 1978 Part one, I, B  3
A/33/349 Volume X: 1979 Part one, I, B  3
A/34/780 Volume XI: 1980 Part one, I, B  4
A/35/627 Volume XI: 1980 Part one, II, C  30
A/36/669 Volume XII: 1981 Part one, C  20
A/37/620 Volume XIII: 1982 Part one, C  20
A/38/667 Volume XIV: 1983 Part one, C  20
A/39/698 Volume XV: 1984 Part one, C  22
A/40/935 Volume XVI: 1985 Part one, C  46
A/41/861 Volume XVII: 1986 Part one, C  37
A/42/836 Volume XVIII: 1987 Part one, C  40
A/43/820 Volume XIX: 1988 Part one, C  18
A/C.6/43/L.2 Volume XIX: 1988 Part three, II, A 187
A/43/405 and Add.1-3 Volume XIX: 1988 Part three, II, B 188
A/44/453 and Add.1 Volume XX: 1989 Part one, C  34
A/44/723 Volume XX: 1989 Part one, D  36
A/45/736 Volume XXI: 1990 Part one, C  18
A/46/688 Volume XXII: 1991 Part one, C  46
A/47/586 Volume XXIII: 1992 Part one, C  25
A/48/613 Volume XXIV: 1993 Part one, C  38
A/49/739 Volume XXV: 1994 Part one, C 31
A/50/640 Volume XXVI: 1995 Part one, C 57
A/51/628 Volume XXVII: 1996 Part one, C 39
A/52/649 Volume XXVIII: 1997 Part one, C 40

4. Extracts from the reports of the Trade and Development Board,
United Nations Conference on Trade and Development

A/7214 Volume I: 1968-1970 Part two, I, B, 1  86
A/7616 Volume I: 1968-1970 Part two, II, B, 1 121
A/8015/Rev.1 Volume II: 1971 Part one, I, A  3
TD/B/C.4/86, annex I Volume II: 1971 Part two, IV 137
A/8415/Rev.1 Volume III: 1972 Part one, I, A  3
A/8715/Rev.1 Volume IV: 1973 Part one, I, A  3
A/9015/Rev.1 Volume V: 1974 Part one, I, A  3
A/9615/Rev.1 Volume VI: 1975 Part one, I, A  3
A/10015/Rev.1 Volume VII: 1976 Part one, I, A  3
TD/B/617 Volume VIII: 1977 Part one, I, A  3
TD/B/664 Volume IX: 1978 Part one, I, A  3
A/33/15/Vol.II Volume X: 1979 Part one, I, A  3
A/34/15/Vol.II Volume XI: 1980 Part one, I, A  3
A/35/15/Vol.II Volume XI: 1980 Part one, II, B  30
A/36/15/Vol.II Volume XII: 1981 Part one, B  19
TD/B/930 Volume XIII: 1982 Part one, B  20
TD/B/973 Volume XIV: 1983 Part one, B  20
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TD/B/1026 Volume XV: 1984 Part one, B  22
TD/B/1077 Volume XVI: 1985 Part one, B  46
TD/B/L.810/Add.9 Volume XVII: 1986 Part one, B  36
A/42/15 Volume XVIII: 1987 Part one, B  40
TD/B/1193 Volume XIX: 1988 Part one, B  18
TD/B/1234/Vol.II Volume XX: 1989 Part one, B  33
TD/B/1277/Vol.II Volume XXI: 1990 Part one, B  18
TD/B/1309/Vol.II Volume XXII: 1991 Part one, B  46
TD/B/39(1)/15 Volume XXIII: 1992 Part one, B  24
TD/B/40(1)14 (Vol.I) Volume XXIV: 1993 Part one, B  37
TD/B/41(1)/14 (Vol.I) Volume XXV: 1994 Part one, B 31
TD/B/42(1)19(Vol.I) Volume XXVI: 1995 Part one, B 56
TD/B/43/12 (Vol.I) Volume XXVII: 1996 Part one, B 38
TD/B/44/19 (Vol.I) Volume XXVIII: 1997 Part one, B 39

5. Documents submitted to the Commission (including reports
of the meetings of Working Groups)

A/C.6/L.571 Volume I: 1968-1970 Part one, I, B  5
A/C.6/L.572 Volume I: 1968-1970 Part one, I, C  13
A/CN.9/15 and Add.1 Volume I: 1968-1970 Part three, III, B 256
A/CN.9/18 Volume I: 1968-1970 Part three, I, C, 1 207
A/CN.9/19 Volume I: 1968-1970 Part three, III, A,1 239
A/CN.9/21 and Corr.1 Volume I: 1968-1970 Part three, IV, A 260
A/CN.9/30 Volume I: 1968-1970 Part three, I, D 218
A/CN.9/31 Volume I: 1968-1970 Part three, I, A, 1 159
A/CN.9/33 Volume I: 1968-1970 Part three, I, B 202
A/CN.9/34 Volume I: 1968-1970 Part three, I, C, 2 216
A/CN.9/35 Volume I: 1968-1970 Part three, I, A, 2 176
A/CN.9/38 Volume I: 1968-1970 Part three, II, A, 2 243
A/CN.9/L.19 Volume I: 1968-1970 Part three, V, A 285
A/CN.9/38/Add.1 Volume II: 1971 Part two, II, 1 113
A/CN.9/41 Volume I: 1968-1970 Part three, II, A 233
A/CN.9/48 Volume II: 1971 Part two, II, 2 114
A/CN.9/50 and annexes I-IV Volume II: 1971 Part two, I, C, 2  87
A/CN.9/52 Volume II: 1971 Part two, I, A, 2  50
A/CN.9/54 Volume II: 1971 Part two, I, B, 1  66
A/CN.9/55 Volume II: 1971 Part two, III 133
A/CN.9/60 Volume II: 1971 Part two, IV 139
A/CN.9/62 and Add.1 and 2 Volume III: 1972 Part two, I, A, 5 77
A/CN.9/63 and Add.1 Volume III: 1972 Part two, IV 251
A/CN.9/64 Volume III: 1972 Part two, III 193
A/CN.9/67 Volume III: 1972 Part two, II, 1 145
A/CN.9/70 and Add.2 Volume III: 1972 Part two, I, B, 1  96
A/CN.9/73 Volume III: 1972 Part two, II, B, 3 115
A/CN.9/74 and annex Volume IV: 1973 Part two, IV, 1 137
A/CN.9/75 Volume IV: 1973 Part two, I, A, 3  61
A/CN.9/76 and Add.1 Volume IV: 1973 Part two, IV, 4 and 5 159, 200
A/CN.9/77 Volume IV: 1973 Part two, II, 1 101
A/CN.9/78 Volume IV: 1973 Part two, I, B  80
A/CN.9/79 Volume IV: 1973 Part two, III, 1 129
A/CN.9/82 Volume IV: 1973 Part two, V 217
A/CN.9/86 Volume V: 1974 Part two, II, 1  97
A/CN.9/87 Volume V: 1974 Part two, I, 1  29
A/CN.9/87, and  annexes I-IV Volume V: 1974 Part two, I, 2-5  51
A/CN.9/88 and Add.1 Volume V: 1974 Part two, III, 1 and 2 113
A/CN.9/91 Volume V: 1974 Part two, IV 191
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