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Npeauncnosue

Komucenst Opranmsanuu O6bepnnenssix Hamuit o mpasy Mesxay-
napoaoit Toprosan (FOHCUTPAA) npuHSAQ NEPBYI0 PEAAKIIMIO
KomMeHTapHeB 10 OpraHM3aryy apOUTPAKHOTO Pa3OHPaTeAbCTBA Ha
CBOEI ABAALIATh AEBSTOM ceccuu B 1996 roay'.

IOHCHTPAA saBepmmaa pabory Hap BTophiM uspanneM KommeH-
TapueB Ha CBOEIl COPOK AeBATON ceccur B 2016 roay™.

TTomumo mpepcTaBureaest 60 rocypapers — uaenos IOHCHUTPAA B
00CYXXACHHAX TPHHSAM YYACTHe MPEACTABUTEAH MHOTHX APYTHX
FOCYAAPCTB M MEXAYHAPOAHBIX OpraHu3anmil. B mporecce moaro-
TOBKM BTOpO¥ pepakuun KommenTapues CekperapuaT IIPOBOAHA
KOHCYABTAIIUK C OKCIIEPTAMH M3 CTPAH C PA3AMYHBIME IIPABOBBHIMK
CHCTeMaMH, HAIJMOHAABHBIX M MEXKAYHAPOAHBIX apOHTPaXKHBIX Opra-
HOB, & TAIOKe MeXAYHAPOAHBIX IPOGECCHOHAABHBIX ACCOLJHALIHIL.

! Excez00nux OHCHUTPAA, Tom XXVII: 1996 rop, 4acTb TpeThs, PUAO-
sxenue IL

2l_IOAI‘OTOBI/ITGAJ)HI)Ie MaTePI/IaAbI K BTOPOIj[ PeAaKHHI/I KOMMeHTaPI/IeB
COAEPXKATCS B CAGAYIOIIMX AOKyMeHTaX: AOKAapbl Kommccuu Opramusanmm
O6peannennpix Harmit 10 mpaBy MeXXAyHAPOAHOM TOProBAM O pabore ee
copok BocsMoit ceccunt (Oguyuarvnvie omuemst Teneparvnoii Accambaeu, ce-
mudecamas ceccus, Aonoanenue Ne 17 (A/70/17), myrxrsr 14-133) u copox
aessroit ceccun (Oguyuarvivie omuemvt Teneparoroii Accambaeu, cemvdecam
nepsas ceccus, Aonoanenue N017 (A/71/17), myrxrer 132-158); sanucku Ce-
KpeTapuara, paccmorpennbie Komnceneit: A/CN.9/844 (copok BochMas cec-
cus) u A/CN.9/879 (copox aeBsiTast ceccus); Aokaapabl PaGoueit rpyrmsr 11
IOHCUTPAA (Yperyanposanue cropos) o paboTe ee IeCTbAECST HepPBOIL
ceccun (A/CN.9/826), mectbpecsr sropoit ceccuu (A/CN.9/867) u mects-
Aecar werseproit ceccunt (A/CN.9/867); samucku Cexperapuara, paccMoT-
pennste Pa6ouenn rpymmoit: A/CN.9/WGII/WP.183 n A/CN.9/WG.II/
WP.184 (mectppecar mepsas ceccus); A/CN.9/WG.II/WP.186 u A/CN.9/
WG.II/WP.188 (mectspecsar Bropas ceccuwst) u A/CN.9/WGII/WP.194
(mecTppecaT YeTBepTas ceccus).

iii






CopepxkaHue

Cmp.
TIPeAMCAOBHE. ..o\ttt iii
Pemenne Komuccnu Opranusanuu O6besnnenssix Harpit
IO NIPaBY MEXXAYHAPOAHON TOPIOBAH O MIPUHATHU
Kommenrapues JOHCHUTPAA no opranusanuu
apbuTpakHOro pasbupareabctsa 2016 TOAd . .ol vii
BBEACHHE .. iviiiiit it iiieeneeeneeaneeneeeneeanesnnennns 1
IlepeueHb BODPOCOB AASI BOSMOYKHOI'O PACCMOTPE€HHS
IIPH OPraHU3ALNHH APOHTPAKHOIO Pa3OUPATEABCTBA .. ..u.. .. S

AHHOTAIMH. « o e ettt oo etonnneesosnnsesssnnseasssnnasasas 9






Pewenue Komuccum Opranusauyumm
06beauHeHHbIx Hauuii no npasy
MeXAyHapoAHON TOProBAM O MPUHATUM
Kommentapues OHCUTPAJI no opraHusauuu
apbutpaxkHoro pasbuparenbcrea 2016 roaa’

Komuccus Opaanusayuu Obwvedunennvix Hayuii no npagy mesndy-
HapoOHoil mopzoeAl,

ceviaaacy Ha pesoatorio 2205 (XXI) TenepaabHOi1 Accambaen
or 17 aexabpst 1966 ropa, xotopoit 6piaa yupexaena Kommccns
Opranmsamn O6bepnsenssix Hanpii mo mpaBy MesXAyHApOAHON
TOPTOBAH C IIEABI0 COACHCTBOBATH IIPOTPECCHBHOMY COTAACOBAHMIO M
YHUQHUKAIMM [TPaBa MEXAYHAPOAHON TOPIOBAM U B 3TOM CBA3U Y4M-
THIBATh MHTEPECHl BCEX HAPOAOB, B OCOOEHHOCTU Pa3BHBAIOIIMXCS
CTpPaH, B AeA€ IIHPOKOTO Pa3BUTUS MEXAYHAPOAHON TOPrOBAH,

nodmeepsdas BaXKHOE 3HAYEHHME U LIMPOKOE HCIIOAb3OBaHHE
apOuTpaKa B KaYeCTBE METOAA YPETYAUPOBAHHS CIIOPOB,

npustasas  Heobxopumoctp mepecmorpa  Kommenrapues
IOHCHUTPAA mo opraHusanuu apOUTPaXHOro pas3OupaTeAbcTBa’,
[IePBOHAYAABHO IPUHSTHIX B 1996 ropy, ¢ 1jeAbio obecriedeHus cooT-
BETCTBHUSI TeKylljell apOUTPaKHOM MPAKTHKE,

ommeuas, uro neab Kommenrapues IOHCHUTPAA no opranu-
3alMH apOUTPAKHOIO PasGHpPaTeAbCTBA 3aKAIOYAETCS B MEPeYHCAe-
HMM M KPaTKOH XapaKTepPUCTHKe BOIPOCOB, UMEIONHX OTHOIIEHHE K
OpraHM3ALHH APOUTPAKHOTO pasbupareabcTsa, u uTo KoMmenTapu,
HIOATOTOBAEHHBIE C YACACHIEM 0COOOI0 BHUMAHIS MEXAYHAPOAHOMY
apOuTpaXKy, MpeAHA3HAYEHBI AASL OOLIEr0 H YHUBEPCAABHOTO UCIIOAB-
30BaHMs HE3ABUCHMO OT TOTO, IPOBOAUTCS AW apPOUTPaXKHOe pasOu-
PaTeABbCTBO IPH KAKOM-AUOO apOUTPAKHOM yUpesKACHHH,

ommeuas, aro Kommenrapun IOHCHUTPAA mo opraHu3armu
apOUTPAXKHOTO PA3OUPATEABCTBA He IPECACAYIOT I[eAH MOOIIPEeHHMs
KaKOH-AHOO MPAKTHKH B KAYeCTBE HAMAYYIIEH, IPUHIMAsI BO BHAMA-
HHMe, YTO IIPOIIeCCYaAbHbIE METOABI M BHABI IIPAKTHUKH apOHTpaska
OTAMYAIOTCSI APYT OT APYra M 9UTO KaXKABIM M3 HHX HMeeT CBOK
AOCTOMHCTBA,

3 Oguyuarvrvie omuems: Ieneparvroii Accambaeu, cemvdecam nepsas
ceccus, Aonoanenue Ne 17 (A/71/17), mynxr 158.

* Excez00nux JOHCHUTPAA, Tom XXVII: 1996 rop, 9acTs TpeTss, npuao-
sxenue 1L
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ommeuas dasee, uro nepecmorpy Kommenrtapues OHCHUTPAA
II0 OPraHM3aLUU APOUTPAKHOTO PA3OMPATEAbCTBA B 3HAYUTEABHON
Mepe CIIOCOOGCTBOBAAM KOHCYABTALMM C IPABUTEABCTBAMH, 3aUH-
TEPECOBAHHBIMH MEKIPABUTEALCTBEHHBIME U MEXAYHAPOAHBIMU
HeIPaBUTEAbCTBEHHbIMH ~OPTAaHM3ALMAMHM, KOTOPBIE 3aHMMAIOTCS
BONPOCAMK apOUTpaxa, BKAIOYAs aApPOUTPAKHBIE YUPEKACHHS, 2
TalOKe C OTAGABHBIMH 9KCIIEPTaMH,

1. npunumaem Kommenrapmu IOHCHUTPAA mo opranusa-
uu apburpaxHoro pasbupareasctsa 2016 ropa u mopydaer Cekpe-
TApHATy OTPEAAKTHPOBAT M OKOHYATEABHO AOpPAbOTaTh TeKCT
Kommenrapues ¢ yuerom obcyxaenmit Komuccnu Ha ee cOpok AeBsi-
TOM CeCcCuy;

2. pexomendyem ucmoab3oBarh KommeHTapuu, B TOM dmCcAe
YYaCTHHKAMH apOUTPaKa, TPETEHCKUMH CYAAMH H apOUTPaXKHBIME
YUPEKACHHSIMH, d TAKKe B HAYYHBIX M y4eOHBIX I[EASX, CBA3AHHBIX C
MEXAYHAPOAHBIM yperyAUpOBaHHeM KOMMepYeCKHX CIIOPOB;

3. npocum TenepaabHOTO CexpeTaps omrybankoBars Kommen-
rapuu OHCHUTPAA no opraamsanuu ap6uTpaXkHOro pasbuparean-
crBa 2016 roaa, B TOM 4YHMCAe B OAGKTPOHHOM BHAE, Ha IIECTH
opunmassabix s3pikax  Oprammsarmu  O6pepuennsix Harmit, a
TAKKe MPHAOKHTD BCE YCHAMS AASL OOeCIledeHMs TOro, YTOOBI 3TH
KomMeHTapyu cTaAu 06Ijen3BeCTHBIMU U OOIeAOCTYITHBIMIL
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BBepeHue

llenb Kommenmapues

1. IJeap KoMMeHTapueB 3aKAIOYAETCS B MEPEYUCACHHH M KPATKON
XapaKTepHUCTUKE BOIIPOCOB, MMEIONMX OTHOIIEHHE K OpPraHU3aLjUH
apburpaxHoro pasbupareapcTsa. KoMmeHTapuu, IIOATOTOBAEHHBIE C
YAEAEHHEM 0CO6Or0 BHUMAHMS MEXAYHAPOAHBIM apOHTPasKHBIM pas-
GUpaTeAbCTBaM, NpeAHA3HAYeHbl AAS OOLIErO M YHHBEPCAABHOIO
HCIIOAB30BAHISL HE3ABUCHMO OT TOT'O, IPOBOAUTCS AU apOHTpaKHOE
PasbHUpaTeAbCTBO IIPU KAKOM-AMOO apOUTPOKHOM YIPEKACHHUH HAU
HeT.

2. Bsuay TOTO YTO MpoOIECCyaAbHbIE TIOAXOABI M PAKTHKA TIPU IIPO-
BEAGHHH apOHTPAKHOIO PasbUpaTeAbCTBA CYLIECTBEHHO DasAMYa-
JOTCS M YTO KXKABIN M3 HUX UMeeT CBOM AOCTOUMHCTBA, KoMMenTapuu
He IIPECAEAYIOT LieAH MOOIIPEHs KAKOH-AMO0 IPAKTHKH B KadecTBe
HaHMAYYIIEeH.

OakynsmamusHsili xapakmep KommeHmapues

3. KommeHTapuu He yCTaHABAMBAIOT HUKAKHX IOPHAMYECKHX TPebo-
BAHUI1, KOTOPbIE NMEIOT 00S3aTEABHYIO CHAY AASL CTOPOH HAH TPeTel-
ckoro cypa. CTOPOHBI M TpeTeHCKMIl CyA MOTYT MCIIOAb30BaTh
KommenTapuu MAM CCHIAATHCS HA HHX IO CBOEMY YCMOTPEHHIO H, TAE
YMECTHO, B HEOOXOAMMBIX IIPEACAAX M He OOS3aHBI IPUMEHSTh HAU
OOBSCHATD MPUYMHBI HENMPUMEHEHHs AOOOr0 M3 9AEMEHTOB
KommenTapues.

4. KoMMeHTapHU He IOAXOAST AAS HCIIOAB30BAHHA B KauyecTBe
apOUTPAXKHOTO PErAaMeHTa, IOCKOABKY OHH He O0S3bIBAIOT CTOPOHbI
HAML TPETEFCKHMIl CyA AEFICTBOBATH KAKUM-AMOO KOHKpETHBIM 0Opa-
3oM. Paszamunbie Bompockl, paccMarpuBaemble B KommeHTapusx,
MOTyT OBIT OXBaueHbI IIPUMEHHMBIMH APOUTPAKHBIME PerAaMeH-
tamu. McioapsoBanne KoMMeHTapreB He IIpeAIIoAaraeT Kakoro-An6o
M3MEeHEHHsI TAKUX apOUTPAXKHBIX PETAAMEHTOB.

5. KommeHTapuu, XOTs U He SBASIIOTCS HCYEPIIBIBAIOLIMMH, OXBATHI-
BAIOT IIMPOKHIL KPYI CHTYalLuil, KOTOPble MOIYT BO3HHKATh B XOAE
apOUTPAKHBIX pa3bupareAbcTB. TeM He MeHee BO MHOIUX CAYYasx
BO3HHKA€T — HAM TpeGyeT PacCMOTPEHHS — TOABKO OIPAHMYEHHOE
9HCAO BOIIPOCOB, 3aTpoHyThix B KoMmenTapusx. [Ipunsrue pemenns
0 TOM, KaKHe BOIIPOCHI GYAET IIOAE3HO PaCCMOTPETh U Ha KAKOM 9TaIle
ApOUTPAKHOIO Pa3GHPATEeAbCTBA 9TO CACAYET CAeAaTh, OyAeT 3aBu-
CeThb OT KOHKPETHBIX OOCTOSTEABCTB apOHTPAXHOIO pas3bHpaTeAb-



crBa. IToaToMy LjeAecO06pasHO He MOAHMMATD TOT HAM HHOM BOIIPOC,
AO Tex IOp TIOKA He CTAaHeT MOHSTHO, YTO OH OYAET Hy>KAATbCS B
PpelIeHu .

Xapakmepucmuku apbumpaxHo20 paséupamesnscmsa

6. ApburpakHoe pasGHpPaTeAbCTBO IIPEACTABASET COGOM THOKHI
IPOLiecC paspelleHHs CIIOPOB; IPH YCAOBUM COOAIOAGHHS HMIIepa-
THBHBIX IOAOXKEHHI IPUMEHIMOTO apOUTPAKHOIO 3AKOHOAATEABCTBA
CTOPOHBI MOT'YT IIO CBOEMY YCMOTPEHHIO AOTOBOPHTECS O IIPOLieAype
BeAEHHs] apOUTPAXHOIO PasOHpPaTeAbCTBA TPETEHCKUM CYAOM. ABTO-
HOMIISL CTOPOH IIPH OIIPEACACHHH IIPOLIEAYPBI UMeeT 0coboe 3Hade-
HHe B MEXAYHApOAHOM apburpaxe. OHa II03BOASET CTOPOHaM
BBIOMPATD U AAAITHPOBATH IIPABHAA B COOTBETCTBUU CO CBOUMH KOH-
KPETHBIMH IIOKEAAHISIMUA M IIOTPEOHOCTSMH HE3aBHCHMO OT, BO3-
MOXHO, KOAAMAMDYIOIIUX BHAOB IODHAMYECKOHM IIPAKTHKH U
TPaAULIMI.

7.  OOBIMHO CTOPOHBI OCYIIECTBASIIOT CBOIO ABTOHOMHIO, AOTOBAPH-
BAsIChb O TOM, KAKOH apOMTPAXHBIA PErAAMEHT OYAET PeryAHpoBaTh
apburpaxHoe pasbupareabctso. [IpenmymecTsa Bbi6opa apbuTpax-
HOTO PerAaMeHTa 3aKAIOYAIOTCS B TOM, YTO COOTBETCTBYIOIIAS IIPOLie-
Aypa CTaHOBHTCSL 0oAee IIPOTHO3MPYeMOHM M YTO CTOPOHBI H
TPETEFCKUI CyA MOTYT AOOHTBCS 9KOHOMHH BPEMEHH H H3AEpXKeK
6Aaropapst MCIOAB3OBAHHIO CYIIECTBYIOL[Er0 apOUTPaXKHOTO peraa-
MEHTa, KOTOPBII MOXeT ObITh H3BECTHBIM CTOPOHAM, TIJATEABHO Pas3-
PAbOTAHHBIM OIIBITHBIME  CHEIMAANCTAMH-TIPAKTUKAMA M MOXET
YACTO IMPOKO HPUMEHSTHCS U TOAKOBATHCS TPETEHCKMMH CYAAMHU H
CyAAMH U KOMMEHTHPOBATHCS CIIEIMAANCTAMH-TPAKTUKAMU M yde-
HbiMu. KpoMme Toro, BBI6paHHbIil ap6uTpaskHbIil peraamenT (C BHeCeH-
HBIMU CTOPOHAMH M3MEHEHHMSMU B AOIYCTUMbIX IIPEACAAX), KaK
[IPABHAO, HIMEeT MPEUMYIIeCTBEHHYIO CHAY II0 OTHOIIEHHIO K HeHM-
[IEPATUBHBIM IIOAOXKEHHMSIM IIPHMEHHMOTO apOUTPAXKHOTO 3aKOHOAQ-
TEABCTBA M MOXET AydIle COOTBETCTBOBATb II€ASIM CTOPOH, dYeM
NpUMeHsIeMble 0 YMOAYAHHMIO ITOAOXKEHHsS AEMCTBYIONIero apOmr-
PKHOTO 3aKOHOAATEABCTBA. EcAl cTOpoHbI Ha 6oAee paHHe! CTaAuN
He AOTOBOPHAMCh OTHOCHUTEABHO APOUTPAKHOIO perraMeHTa, OHU
BCe PABHO MOTYT AOCTUYb AOTOBOPEHHOCTH O TAaKOM apOHTPKHOM
peraaMenTe IOCAe HAYaAd ApOUTPAKHOTO pasbupareAbcTBa (cM.
HuKe, myHKT 10).

8. B Toit Mepe, B KaKOit CTOPOHBI He AOTOBOPUAKCH O MPOIIEAYDE,
KOTOPOWl OYAET CAEAOBATH TPETEHCKHIl CyA, HAM 00 apOHTpasKHOM
peraameHTe, KOTOpPbI GyAeT PeryAMpoBaTh apOUTPaKHOE pasbupa-
TEABCTBO, TPETEHCKUH CyA MOXET MO CBOeMY YCMOTPEHHIO MpOBO-
AHUTD TaKoe pas@HpPaTeAbCTBO TaKUM OOpPa3OM, KAKOH OH CUMTaeT
HAAAEKALINM, IIPH YCAOBHE COOAIOAGHHUS IIPHMEHHMOIO apOUTpax-
HOTO 3aKOHOAATEABCTBA. APOUTPAKHOE 3aKOHOAATEABCTBO OOBIYHO
IIPEAOCTABASIET TPETENCKOMY CYAy LIMPOKYIO CBOGOAY AEHCTBHI K



THOKOCTD TIPU NPOBEAEHHH apOUTPaXKHOIO Pas3bMpaTeAbCTBa, IIPH
YCAOBHH O0eCIedeHus CPaBEAAUBOM, PABHOIPABHON M 9pQeKTUB-
HOI1 IporieAypbI°. BeIOpaHHBI1 cTOpOHAMM apOUTPAXKHbIA PerAaMeHT
TaKOKe ONPEAEAseT CBOGOAY ACHCTBHIT TPETEMCKOrO CyAA IIPH IPOBe-
AEHHU apOUTPaKHOTO pasbupareAbcTBa IyTeM AMOO pacIIMpeHus,
An60 orpaHuueHus atoil cBo6oabl. CBOGOAQ AEHCTBHIL M IHOKOCTH
TIOA€3HBI B TOM CMBICA€, YTO OHHU IIO3BOASIOT TPETENCKOMY CYAy TIPH-
HUMATb PelIeHIs] 110 OPraHM3ALMK APOUTPAKHOIO pasbupaTeAbCTBa
C y4eTOM O6CTOSTEABCTB ACAQ M OXKHAAHMI CTOPOH P OAHOBPEMeH-
HOM cobAroAeHnH Tpe6oBaHmi HapAesKamer poneaypsl. Koraa cro-
POHBI He AOTOBOPHAMCH O IPOLiEAyPE MAHM CBOAE apOHTPaKHBIX
IIPAaBHA, TPETEHCKHI CYA MOXKET, TeM He MeHee, HCIIOAb30BATh B Kavue-
CTBe OPUEHTHMPA UAM PEKOMEHAALMH TOT MAHM MHOM apOUTPasKHBI
PperAaMeHr.

s Hanpumep, B cratbe 19 Tunosoro sakona JOHCHUTPAA o mexayHa-
poaHoM ToprosoM apburpaxe (c usMeHeHHSMH, mpuHATEIME B 2006 roay)
npesycMaTpuBaercst caepyromee: “1) ITpu ycAOBHH cOBAIOACHNS TOAOKEHMUIL
HACTOSIIIEro 3aKOHA CTOPOHBI MOTYT IIO CBOEMY YCMOTPEHMIO AOTOBOPHTHCS
O IpoleAype BeAeHHsS pasbHpaTeAbcTBa apOHTPaXHBIM CyaoM. 2) B orcyt-
CTBUE TaKOU AOTOBOPEHHOCTH ap6HTpa>KHb117I CyA MOXET, C YYeTOM IIOAOXKe-
HUil HacTosmgero 3aKOHA, BECTH apOHTPaKHOe Pa3OHPATEeAbCTBO TAKHM
06pa3oM, KOTOPHIA OH CuMTaeT HapAexamuM. IToaHoMowms, mmpepocTaB-
ACHHbIE aPGI/ITpa)KHOMY CyAy, BKAIOYAIOT IIOAHOMOYHS Ha OHPeAeAeHP[e
AOITYyCTUMOCTH, OTHOCHMOCTH, CYII€CTBEHHOCTH M 3HAYMMOCTH A!OGOFO
AOKa3aTeAbCTBA .
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AHHOTaUuun

1. KoHCynbTaumm OTHOCMTENIBHO OpraHM3aLUm
ap6utpaxHoro pas6uparenbcrea;
COBeLaHUA No NPoueccyanbHbIM BONPOCaM

a) 06wuli npuHyun KoHcynbmayuli Mexdy cmopoHamu
u mpemelickum cyoom

9.  Tpereiickuil Cys OOBIMHO NPUBAEKAET CTOPOHBI K IIPHHSTHIO
peIUeHMiT 110 OPraHM3AIMH APOUTPDKHOIO PA3OMPATEABCTBA H, IIO
Mepe BO3BMOYXHOCTH, CTPEMUTCSI AOGHTBCS HX coraacust. Takue KOHCYAD-
TalMM BIIOAHE COTAACYIOTCS C KOHCEHCYAaAbHBIM XapaKTepoM apou-
Tpaka M, KaK IIPaBHAO, NPOBOASTCS B CBSIBH C OOABIIMHCTBOM
OpPraHM3AIIOHHBIX PpeIIeHHH, paccMarpuBaeMbix B KoMMeHTapmsx.
OpHaKo B I1eAsiX 06ecIiedeH st KPATKOCTH YIIOMIHAHIE O HEOOXOANMO-
CTH TaKMX KOHCYABTAIluii He BCerpa mosropsercs B KommenTapumsx
BCAKHI Pa3, KOTAQ 0XKHAAETCS MPOBEACHHe KOHCYABTAITHI.

10. AHaAOrHYHBIM 06Pa3OM, CTOPOHBI OOBIYHO IPOBOASIT KOHCYAb-
TAllUM C TPETEHCKHUM CYAOM BO BCEX CAyYasX, KOFAQ OHU AOCTUIAM
B3aHMHOIO COTAACHSI IIO KaKOMY-AH6O BOIPOCY, KOTOPBIL MOXKET
HOBAVSTD Ha OPTaHU3ALUI0 apOUTpaKHOro pasbmpareabcrBa. Koraa
AOTOBOPEHHOCTb CTOPOH 3aTPAruBaeT IIAAHHPOBAHUE ITOTO pa3bupa-
TEAbCTBa apOUTPaMU, CTOPOHBI OOBIYHO TAKXKE CTPEMSITCS 3aPYIUThCS
coraacueM Tpererickoro cypa. Kpome toro, ecan cropons poorosapu-
BAIOTCSI TIOCAE CO3AQHHS TPETEMICKOTO CYAQ O TOM, YTO apOHTpaKHOE
Ppa3OupaTeAbCcTBO OYAET IIPOBOAUTBCS LOA STHAON TOLO HAYM HHOTO
apOUTPAKHOIO YUPEXKAECHUS, OHHM OOBIYHO CTPEMSTCS 3apydUTHCS
COTAACHEM U TPETEHCKOTO CYAQ, U 9TOTO YUPEKACHUSL

b) CosewaHus no npoyeccyanbHbiM 80NPOCam

i) MepBoe coBewaHne No NpoLeccyanbHbIM BONpocam

11. Ileaecoobpa3Ho, 4TOOBI TPETENCKUIL CYA CBOEBPEMEHHO HHPOP-
MHPOBAA CTOPOHBI 00 OPraHHU3aIUU APOUTPAKHOTO PazbupaTeAbCTBA
M O TOM, B KAKOM IOPSIAKE OH HaMepeBaeTCsl IIPOBOAUTH 3TO pa3bu-
pareabcrTBo. IIpu MeXAyHApOAHOM apOHTpaske, B YACTHOCTH, CTO-
POHBI MOTYT MMETb Pa3AMYHBIE IMPEACTABACHHUS O MOPSAKE BEACHHSI
PpasbHpaTeAbCTBA, M IIPH OTCYTCTBUM IIOAOOHBIX PYKOBOASIIIX YKA3a-
HUIT OHH MOT'YT CYeCTb OTAEABHBIE ACIIEKTHI ApOUTPAXKHOrO pa3bupa-
TEABCTBA HEIPEACKA3YeMBIMH M MOT'YT CTOAKHYTBCSI C IpobAeMaMu B
HpoIiecce IOATOTOBKH.



12. B kauecTBe OAHOTO M3 COCOGOB MPOBEACHHS KOHCYABTALIMI CO
CTOPOHAMHU TPETEFCKHI CYA MOXKET PACCMOTPETh BOIIPOC O IPOBeAe-
HUHM B HadaAe apOUTPAKHOTO PasOUpPaTeAbCTBA COBEIAHNS MAM KOH-
(epeHIHH [0 MOPSIAKY BEACHHS A€Ad, HA KOTOPOM HAM Ha KOTODOIL
GyAyT OIpeAeAeHBI OPTaHU3aALMsI APOUTPAKHOIO Pa3bHpaTeAbCTBa U
IIpOIleCCyaAbHbIN rpadux.

13. Ha mepBoM COBeIJaHMH II0 IPOL}ECCYAABHBIM BOIIPOCAM OOBIYHO
PacCMaTpUBAaeTCS PsA ACHEKTOB, OXBaThiBaeMbIX KoMMeHTapmaMu, 1
TEM CaMbIM CO3AAETCSI OCHOBA AASL OOLJEro IIOHMMAHHS IPOILIEAYPBI
CTOPOHAMU U TpeTeHcKuM cyaoM. Ecam ycraHaBAmBaeTcs mpoieccy-
AAbHBIF IPaQUK, TO OH MOXET, Hal[pUMep, CAYXKUTb CBOET'O POAA YKa-
3aHHEM Ha IIPeAeAbHble CPOKM AAS HAIPaBAEHHUS IHMCbMEHHbIX
3asBAGHHI, 3asIBAGHUI CBUAETEAeH, AOKAAAOB SKCIIEPTOB M AOKYMEeH-
TaPHBIX AOKA3aTEABCTB, C T€M YTOObI CTOPOHBI MOTAM OCYILECTBASTD
[AQHUPOBAHKE B HadaAe apOMTpaKHOro pasbupareancrsa. ITporec-
CYaAbHbIN IpadUK MOXKET BKAIOYATh IPEABAPUTEAbHBIE AATHI IIPOBe-
AeHus caymanuit. Ilpu moproroBke mpoleccyaabHOro rpaduxa
CTOPOHBI U TPETEHCKMI CyA MOT'YT TAKKe IOXKeAATb PacCMOTPeTh
BOIIPOC O TOM, IPEAYCMATPHBAIOTCS AU B IIPUMEHHMOM apOUTPKHOM
3aKOHOAQTEABCTBE HAHM ApOMTPAKHOM peraaMeHTe Kakme-an6o cra-
TYTHbIE U/HAU OOsI3aTeAbHbIE IPEAEAbHbIE CPOKH, KACAIOLIUECS PO-
AOAKHTEABHOCTH apOUTPAKHOTO pa3bHpaTeAbCTBa.

ii) TMocnegylowme coBelwaHus no NpoLUeccyanbHbIM BONPOCaM

14. Ha mocaeayomux aTanax apOUTPaKHOTO pasbupaTeAbCTBa Tpe-
TEHCKUIl CyA OOBIYHO NPOBOAUT AOTIOAHHTEABHBIE COBEIJAHHS IO
IIPOIIeCCyaAbHBIM BOTIPOCaM (BKAKOUAs Te, KOTOpble MHOTAA HMeHy-
I0TCSI “TIOATOTOBUTEABHBIMU COBEINAHMSAMH HAM “KOH(EepeHIMSIMH,
TIpeAmecTByOmUMY cAymanusM” ). COBEIAHHS IO POLeCCYaAbHBIM
BOIPOCAM MMEIOT BaXKHOE 3HAYeHHE, IIOCKOABKY Ha HUX TOTOBHTCS
IIAOIAAKA AASL APOUTPAXKHOTO Pa3OHUPATEAbCTBA H UX LieAb COCTOUT B
TOM, 4TO6BI O6ecreunTs nx adpPexruBHOCTD. COBEIAHMS 110 MPOLiec-
CyaABHBIM BOIIPOCaM MOTYT, HAIIPUMEP, HCIIOAb30BaThCSI AASL IIOBTOP-
HOT'O PacCMOTPEHUSI TPETEHCKAM CYAOM HEOOXOAUMOCTH HAIPABACHHS
AOTIOAHUTEABHBIX [IPEACTABACHII UAY IIPUBEACHHS AOTIOAHUTEABHBIX
AOKa3aTeABbCTB, a TaKKe AASL OOCYXKACHHSI BOIPOCOB, KACAIOIIUXCS
OpraHusanuy caymanus. [IporieccyaabHbI TPaduK MOXeT COOTBET-
CTByIOIUM 06pa3oM OGHOBASITBCS IO Mepe BEACHHS apOUTPAKHOTO
pas6upareabcTsa.

iii) W3meHeHWe pewweHnit No opraHu3auumu apOUTPaXKHOro
pasbuparenscrea

1S. PemeHus 1o OpraHM3aLMKM apOUTPAXHOIO Pas3bHpPaTEeAbCTBA
MOryT OBITh [EPECMOTPEHBI M HM3MEHEHbI TPETEHCKMM CYAOM Ha
COOTBETCTBYIONMX dTAIAX apOUTpaXkKHOro paszbupareabcrsa. Tem He
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MeHee TPETeHCKUH CyA AOAKEH MpPOSBASATh OCTOPOKHOCTb IPH
U3MEeHeHHUH TIPOIIeCCYaAbHBIX AOTOBOPEHHOCTEH, B YACTHOCTHU B TeX
CAyYasiX, KOTAQ CTOPOHBI IPEATIPHHSAH Te MAM HHbIE IIarH, MOAara-
SCh Ha 3TH AOTOBOpeHHOCTU. Kpome Toro, TpeTefickuit cyp MOXeT
He UMeTh BO3MOXKHOCTH H3MEHHTDb IPOIeCCyaAbHbIE AOTOBOPEHHO-
CTH B TOH Mepe, B KOTOPOH 9TH AOTOBOPEHHOCTH SBASIOTCS Pe3yAb-
TATOM COTAQIIEHHsS MeXAY cTopoHamu. Ecam tpebyercst BHecTH
H3MEHEHHUe, TO TPeTENCKUI CyA OYAET, KaK MPABUAO, CTPEMUTHCS K
AOCTH)KEHHIO COTAACHS CTOPOH TI0 3TOMY H3MEHEeHHIO.

iv)  Perucrpauus pesynsTaToB COBELAHMWs MO MPOLECCYanbHbIM
Bonpocam

16. DPerucrpanys pe3yAbTaTOB COBEIJAHHS IIO IIPOIIECCYaAbHbIM
BOIIPOCAM MOXET IPUHUMATh Pa3AUYHbIe GOPMBI B 3aBUCHMOCTH OT
ero 3HAYMMOCTH, HAIIPUMep B BHAE IIPOILIECCYaAbHOIO MOCTAaHOBAE-
HUSI, KPATKUX IIPOTOKOAOB MAM OOBIYHBIX COOOIIEHHIT MEXKAY CTOPO-
HaMH U TpeTeiickuM cyaoM. Kak mpasuao, Tperesickuii cyp Guxcupyer
IPABHAQ [IPOLIEAYPBI, KOTOPBIe OYAYT IPUMEHSTBCS K apOUTPAXKHOMY
PpasbupaTeAbCTBY, B IIPOLIECCYaABHOM MOCTAaHOBAGHHHU. PesyAbTars
COBENIAaHMSI IO IIPOIECCYaAbHBIM BOIIPOCAM MOTYT pPerHCTpPHpO-
BaThCsl B MUCBMEHHOM (QOpMe HAM CHavYaAa MOL'YT OOBSIBASTBCS B
ycTHOI $opMe, a Ha GoAee TTO3AHEM ITalle IOCAe TIPOBEACHHS COBe-
IAHKSA TI0 MPOLECCYaAbHBIM BOIPOCaM (UKCHPOBATHCS MUCHMEHHO.
CTOpOHBI M TPeTeNCKUIl CYA MOTYT PacCMOTPETDb aCIeKT O HeoOxo-
AVIMOCTH BEACHHS] CTEHOIPAMMBI, KOTOPasi MOTAA 6bI 06eCreunTs TOY-
Hyl0 QUKCAIMIO XOAQ PAbOTHI COBEWjAHMS II0 IIPOLIECCYaABHBIM
BOTIPOCaM (cm. HIKE, ITyHKT 135).

v) [pucytctBue ctopoH

17.  O6bI4HO 5XeAaTeAbHO, YTOObI IOMUMO AKOOBIX HA3HAYEHHBIX CTO-
POHAMH IIPEACTABUTEAEH 9TU CTOPOHBI CaMH IIPUCYTCTBOBAAM Ha
COBELIAHMSX 110 MPOLIECCYaABHBIM BOIPOCAM.

18. Ecam kakasi-A60 CTOPOHA He IPUHMMAET YYACTHS B COBELAHNN
I10 IPOIIeCCYaAbHBIM BOIIPOCAM HAH He IIPEACTABACHA HA HeM, TO Tpe-
TEFCKHI CyA B AF0OOM CAydae AOAXKEH 06eCIeunTs, YTo6Obl HeYIacTBy-
J0I[asi CTOPOHA HMeAA BO3MOXKHOCTD IPHHATD yYaCTHE B IIOCACAYIOIINX
9Tamax apOUTPKHOIO pasOUpaTEAbCTBA U UBAOXKUTH CBOM apry-
MeHTHI 110 AeAy. ITporjeccyasbHslil rpaduK, ecAn OH OYAeT yCTaHOB-
A€H, AOAXEH IIPeAyCMATPHUBATDh TAKYI0 BO3MOXXHOCTD.

19. Cosemanus mo NpPOIECCYaAbHBIM BOIPOCAaM MOTYT IPOBO-
AHUTBCSL AOO B MecTe PpU3MIECKOTO IMPHUCYTCTBUSI BCEX CTOPOH, AUOO
AVICTAHIIHOHHO C MCIIOAb30BAaHHMEM TeXHHUECKHX CPEACTB CBsi3u. Tpe-
TEFCKHI CYA B KAKAOM CAydae MOXET PACCMOTPETD, KaK AydIle IIOCTy-
IIUTh: IPOBECTU AAHHOE COBENAHKE B AUYHOM IIPUCYTCTBHU CTOPOH,
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YTO OGAErYUT AMYHOE B3AMMOAEFICTBHE, MAU )K€ HCIIOAB30BATD AMC-
TAHI[MOHHBIE CPEACTBA CBSI3H, YTO, BO3MOXXHO, MO3BOAMT CHM3HTDb
H3ApXKKH (CM. TakkKe HIDKe, TYHKT 122).

2. f3bIK UM A3bIKM apOUTPAXKHOTO
pas6upartenbcrBa

a) OnpedeneHue sA3bIKa

20. CTOpOHBI MOI'YT AOTOBOPUTBCS O S3bIKE MAH SI3bIKAX apOUTPaK-
HOTO pasbupareabcTBa. Takas AOTOBOPEHHOCTb OGeCIIedrBaeT Opra-
HMBAIMIO apOUTPAXKHOrO Pa3bMpaTeAbCTBA TAKMM 06pPazoM, 4TOOBI
CTOPOHBI MMEAH BO3MOXXHOCTb OGIIAThCS Ha SI3bIKE MAH SI3bIKAX, HA
KOTOPOM HAM Ha KOTOPBIX GYAET IIPOBOAUTBCS apOUTpasKHOe pasbu-
parTeAbCTBO. B OTCYTCTBHE TaKOM AOrOBOPEHHOCTH S3BIK MAH S3bIKU
OGBIYHO OIPEAEASETCS HAU OIPEACASIOTCS TPETEHCKUM CYAOM.
O61wMMI KPUTEPHUAMU AASL 9TOTO OIPEACACHHUS SIBASIOTCSL OCHOBHOI
S3BIK KOHTPaKTa (KOHTPAKTOB) MAM APYTHMX IOPHAUYECKHX AOKyMeH-
TOB, B CBSA3M C KOTOPHIMH BO3HUK CIIOP, M SI3bIK, OGBIYHO HCIIOAB3Ye-
MBIl CTOPOHAMH B HX KoppecroHAeHImn. CTOPOHBI U TpeTeicKuit
CyA OGBIMHO BBIGUPAIOT OAUH SI3BIK AASL IIPOBEAEHHUS apOUTPAsKHOTIO
pasbupareabctsa (CM. HIDKe, TIYHKT 24).

b) Bo3moxHas nompe6HOCMb 8 NUCbMEHHOM U YCMHOM
nepesode

21. CropoHBI MOTYT IOAAraThCsi Ha AOKyMEHTAAbHBIE AOKA3aTeAb-
CTBa, CyAeOHbIe pelleHHs U I0pUAUYecKUe MaTepuaabl (“UCTOYHMKU
npasa”), KOTOpble COCTABAGHBI He Ha A3bIKe apOUTPaKHOTro pasbupa-
TeAbcTBa. IIpu pelreHHH BOIIPOCA O TOM, Hy>XHO AU ObecCIiedMBaTh
TIOAHBI AW YaCTHYHBIA IMChbMEHHBIM MEPEBOA 3THX AOKYMEHTOB,
TPETEeNCKUH CYA, BO3MOXKHO, YYTET, B COCTOSIHUU AM CTOPOHBI U Tpe-
TEFCKHI CyA TIOHATh COAEPIKAHHE TAKHX AOKYMEHTOB 0e3 IepeBoAa U
MOXHO AM IIPUHSTD KaKre-AM00 9KOHOMUYECKH 3 PeKTHBHBIE MepPbL
BMECTO IHCHMEHHOTO TIePeBOAA B IOAHOM 0fbeMe (HampyMep, MHCh-
MEHHBII IIepeBOA COOTBETCTBYIOMIEN YaCTH AOKYMEHTOB MAU €AMHBIN
THUIOBOM TI€PeBOA AOKYMEHTOB aHAAOTMYHOTO HAU CTAHAAPTH3UPO-
BAHHOTO COACPYKAHHS).

22. VcTHbIA IIepeBOA MOXET MOTPebOBAThCS, KOTAA CBUAETEAH HAM
9KCIIEPThI, BBICTYIAIOM[ME HA CAYNIAHHUAX, HE MOT'YT AABaTh TOKA3aHUS
Ha si3bIKe apOUTPaXKHOro pasbupareabcrBa. CBHAETEASIM U IKCIEp-
TaM, KOTOPBIM 3HAKOM SI3bIK APOUTPAKHOTO Pa3OMpPaTeAbCTBA, BCE JKe
BpeMsi OT BPeMeHH MOXKET TPeGOBaThCsl OMOIb C YCTHBIM IIepeBO-
AOM, a He IIOCTOSIHHBIN YCTHBIH nepeBoA. Ecam ycTHbI mepeBop
HeoOXOAMM, 11eAeCO0OPA3HO PACCMOTPETh BOIIPOC O TOM, AOAXKEH AU
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9TOT YCTHBII IIepeBOA ObITH CHHXPOHHDBIM HAH IIOCAEAOBATEABHBIM.
CHHXPOHHBIN MepeBOA OTHHMAeT MeHbIe BpeMeHH, OAHAKO ITOCAe-
AOBATEABHDIIT IIEPEBOA [IO3BOASIET GOA€E TIATEABHO CACAUTD 33 TOY-
HOCTbIO IIEPeBOAQ.

23. OTBeTCTBEHHOCTb 3a ObecreyeHHe IHCbMEHHOIO H/HMAH YCT-
HOTO IIePeBOAR, KAK IIPABHAO, HECYT CTOPOHBI AQXE B TOM CAydae,
ecAM apOHTpakKHOe PasbUPaTEeAbCTBO OCYLIECTBASETCS IIPH KAKOM-
AU60 apOUTPAKHOM YIPEKACHHUM.

¢) Hecronbko A3biKOB

24. B cuAy MaTepHaAbHO-TEXHUYECKUX TPYAHOCTE! U 3HAYMTEABHBIX
AOTIOAHUTEABHBIX 3aTPaT, KOTOPbIe YaCTO BOHUKAIOT IIPH IPOBEAe-
HUM apOUTPAXKHOTO Pa3bMpaTeAbCTBA HA HECKOABKHX SI3BIKAX, CTO-
POHBI U TpPETEHCKUIl CyA OOBIMHO BBHIOUPAIOT OAMH SI3BIK AAS
IPOBeACHHUS APOUTPAXKHOTO Pa3OHPATEAbCTBA, ECAM TOABKO HET 0CO-
6bIX OGCTOSTEABCTB, KOTOPbIE IIOTPEOYIOT MCIIOAB3OBAHHS HECKOAB-
KHUX SI3BIKOB.

25. EcAu B X0A€ apOUTPaKHOTO PasbupaTeAbCTBa GYAYT HCIOAB30-
BaTbCsl HECKOABKO SI3BIKOB, TO CTOPOHAM U TPETENCKOMY CYAY, BO3-
MOKHO, [OTPe6YeTcsl peluTb BOIPOC O TOM, GYAyT AW OTU S3BIKU
HCIIOAB30BaThCA KAK B3aUMO3aMeHsieMble 6e3 KaKoro-Aubo MuchbMeH-
HOTO HAM YCTHOTO IEpPeBOAA MAH K€ NOTpefyeTcsl IepeBecTH BCe
COO6eHNs i AOKYMEHTBI F IPOBOAUTD YCTHBIE IIPEHHS C IEPEBOAOM
Ha BCe SI3bIKM apOUTPAXHOIO pasbupareAbcrBa. B xauecTse aabrep-
HaTUBbI CTOPOHBI M TPETENCKHIT CYA MOT'YT PEIIUTD, YTO OAMH U3 ITHX
SI3BIKOB MOXKET GbITh IPU3HAH B KaueCTBe ABTOPUTETHOTO AASL LieAeil
apbuTpaxxHoro pasbupareabcrsa (c TeM, YTO6BI B X0Ae pasbuparean-
CTBa MOXKHO OBIAO HCIIOAB30BaTh AIOOOM U3 HECKOABKHX SI3BIKOB, HO
4TOGBI IPOLIECCYaAbHbIE [IOCTAHOBAEHHS M apOUTPAXKHbIE pelleHys,
HAmpUMep, BHIHOCHAMCh TOABKO HAa OTOM ABTOPUTETHOM S3bIKe).
B A1060M cAydae, ecan OyAeT HEOOXOAMM IIepPeBOA, CTOPOHAM U Tpe-
TeHCKOMY CYAY; BO3MOXKHO, IIOTPe6yeTCsl PACCMOTPETb BOIIPOC O TOM,
OyAeT AW IPHEMAEMBIM OIPAHHMYUTHCS, B MHTEpPECaX SKOHOMHH H
3¢ $PeKTUBHOCTH, IUCHMEHHBIM [IEPEBOAOM COOTBETCTBYIOLIHX PasAe-
AOB AOKYMEHTOB HAH BO3AEPSKATHCSL OT IIMChMEHHOTO IIePEBOAA HEKO-
TOPBIX BUAOB AOKYMEHTOB, HallpiMep HCTOYHHMKOB HpaBa (CM. Bblue,
mynKT 21).

d) Pacxo0bl Ha nucsmeHHbIH U ycmHbIl nepesod

26. Ilpu MpUHATHM PeIeHHH OTHOCUTEABHO IHCHMEHHOTO M yCT-
HOT'O IIEPeBOAA TPETEHCKOMY CYAY LieAeCOOOPASHO peInTs, OGyAyT AU
OTAeAbHbBIE MAU BCE PACXOABI MOKDPBIBATHCS CTOPOHAMU B MOMEHT
HeCeHHs TaKMX pacxopoB. HesaBucumo ot Toro, k1o 6ypeT omaauu-
BaTb OTH PACXOADbI, TPETEHCKHUI CyA MOXET BIOCAGACTBHHU DeIIHTb,
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YTO 3TH PACXOADL, HAPSIAY C APYTHMHU U3AEPIKKAMH, OYAYT B KOHEYHOM
cyeTe pacHpeAeACHBI MEXAY CTOPOHAMH, €CAH, II0 ero MHEHHIO,
TaKue PaCXOABI AOAXKHBI ObITh BKAIOYEHBI B apOUTPaXKHbIE U3ACPIKKA
(cm. HIDKE, TIyHKTBI 39 B 47-49).

3. Mecto ap6uTpakHoro pasbuparennbcrea

a) OnpedeneHue mecma apbumpaxHozo
pasbupamesnbcmsa

27. CTOpOHbI MOTYT AOTOBOPHUTBCSL O MecTe (HAM “MeCTOHAXOXKAE-
HuK”) apOUTPaXKHOTO pasbupareabcTBa. ECAM MECTO ap6UTpPasKHOTO
pasbupareAbCTBa He COTAACOBAHO CTOPOHAME, TO OGBIMHO MeCTO
TAKOTO PasGHpPATEAbCTBA AOAKEH OYAET OLPEACAUTD TPETEHCKHIL CYA
HAM apOUTPAXHOE yUPEKAEHHE, IPH KOTOPOM IIPOBOAUTCS Pasbupa-
TEAbCTBO, HA HAYAABHOM 9Talle apOUTPAKHOIO pPasOHpaTEeAbCTBA.
Ap6GuTpakHbIe pETAAMEHTHI HEKOTOPBIX YUPEXKACHHIT COAEPIKAT IIOAO-
JKEHHs O MecTe apOUTPAKHOIO pPasOUpPATEAbCTBA, KOTODbIE AH-
CTBYIOT IIO YMOAYAHHIO, €CAU CTOPOHBI He BBIOPAAN Kakoe-AHGO
Apyroe mecro.

b) [Opuduyeckue u Opyaue nocnedcmsus, CBA3AHHbIE
¢ Mecmom apbumpaxKHo2o0 pazbupamenscmsa

28. Tlo MecTy apOUTPaXXHOrO Pa3OMPaTEAbCTBA, KAK IIPABHAO, OIIpe-
AEASeTCS TNPUMEHMMOe apOMTPaKHOe 3aKOHOAATEAbCTBO. Takoe
OImpeAeACHHe HMeeT IOPHAMYECKHE IIOCACACTBUS AAS PAa3AMYHBIX
BOIIPOCOB, HAIIPUMEP B TOM, YTO KACAETCSI TPEOOBAHMI, CBSI3AHHBIX C
Ha3HAYeHHEM M OTBOAOM apOHTPOB, BOIIPOCA O TOM, MOXKET AU H Ha
KAKMX OCHOBaHMSX OAHA M3 CTOPOH XOAATalCTBOBATbH O CyAeOHOM
[epecMOTPe MAH OTMeHe apOHTPAXKHOIO PeIIeHHs, KaKoh CyA 0bAa-
AQeT KOMIIeTEHIJMel B OTHOIIEHNN apOUTPAKHOTO pa3bupaTeAbCTBa,
a TAlOKe YCAOBUH AASL IIPU3HAHMSA M IIPUBEACHHS B MCIIOAHEHMeE ap-
GUTPAXHOTO pelleHus], BHIHECEHHOTO B ADYTON MPABOBOM CHCTEMe.
JKesareAbHO, 4TOOBI CTOPOHBI M TPETEHCKHII CYA OBIAM 3HAKOMBI C
apOUTPaXKHBIM 3aKOHOAATEABCTBOM M AIOOBIMH APYTHMH COOTBET-
CTBYIOIMMHU ITOAOKEHUSIMU HPOIIECCYaABHOTO IIpaBa B MeCTe ap-
OGUTPaXHOrO pPa3OMpaTeAbCTBA, BKAIOYAs, B WYACTHOCTH, AIOObIe
HMITIEPATUBHBIE TIOAOXKEHHSL.

29. Ha BbI60p MecTa apOUTPAXKHOTO Pa3OHpPATEAbCTBA BAHSIOT Pa3-
AVYHBIE IPABOBbIE U MHbIE PAKTOPBI, OTHOCHTEABHOE 3HAYEHUE KOTO-
PBIX 3aBUCAT OT KOHKPeTHBIX obcrositeabctB. K umcay Goaee
CYILECTBEHHBIX IIPABOBBIX GAKTOPOB OTHOCSTCS CACAYIOLHE:

4) TIpUEMAEMOCTb apOUTPAKHOTO 3aKOHOAATEABCTBA B MeCTe
apObUTPaXKHOTO Pa3bUPATEAbCTBA;
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b)  3aKOHOAATEABCTBO, CyaeOHble PellleH s 1 PAKTHKA B MeCTe
ap6UTPaXHOTO pPasbUpaTeAbcTBa, KAcalOIMecs: i) BMeIIATeAbCTBA
CyAQ B XOA apOUTPAXHOTO PasbupaTesbcTBa; ii) MacmTaboB cyae6-
HOTO IePECMOTPA MAY OCHOBAHHIT AASL OTMEHBI APOUTPAXKHOIO pelle-
HHS; M iii) AIOGBIX KBAAMQUKAMOHHBIX TPeGOBAHMI B OTHOIICHHH
apOUTPOB M NPEACTABACHHOCTH AABOKATOM; U

C)  SBASIETCS. AM TOCYAAPCTBO, B KOTOPOM MPOBOAUTCS ap6-
TPAKHOE Pa3bHPaTeAbCTBO H B KOTOPOM, COOTBETCTBEHHO, GYACT BBIHe-
CeHO apbUTpaKHOE pellene, yIacTHUKOM KoHBeHIMI 0 pu3HaHIM 1
NIPUBEACHUU B WCTIOAHEHHe HHOCTPAHHBIX APOMTPAKHBIX pelleHit
(Hero-Mopx, 1958 roa) (“Hoto-Mopkckas konsermms”) /HAn A060ro
APYTOTO MHOTOCTOPOHHETO HAH ABYCTOPOHHETO AOTOBOpA O TIPUBEAE-
HUW B UCTIOAHeHHe apOUTPAKHBIX PelTeHH L.

30. Ecam OXXKMAQETCS, YTO CAYIIAHMS GYAYT TAaKK€ ITPOBOAMTBHCS B
MecTe ap6I/ITpa)KHOI‘O Pa36I/IPaT€AbCTBa, TO IpH BbIGOPe MecTa ap-
6HTpa}KHOI‘0 PaSGI/IpaTeAbCTBa 3HaY€HHEe MOryT HPI/IOGPCCTI/I u
Apyrue CI)aKTOPbI, B TOM YHCAE:

[l) YAO6CTBO 9TOro MecCTra AASL CTOPOH H ap614Tp013, BKAIOYas1
PaCCTOSAHHUE AO TAaKOI'O MECTa;

h) HaAW4YME€ U CTOMMOCTD BCIIOMOTATEABHBIX YCAYT;

C) MECTOHAXOXACHHE IIpeAMeTa CIIopa u 6API30CTI) MECTOHa-
XOXACHHUS AOKA3aTCAbCTB; U

d) Awobbe KBaAUQUKAI[IOHHbIE OIPAHMYEHHs B OTHOUICHHH
[PEACTABAEHHOCTH aABOKATOM.

¢) BosmoxHocmb nposederus caywanull u 3acedanull
8 UHOM Mecme, Hexenu mecmo apoumMpaxHo20
pasbupamesnbcmsa

31. Mecro apburpaxkHoro pasbupaTesbcTBA He 00s3aTEABHO
AOAXHO OBITH MECTOM, B KOTOPOM IIPOBOASITCS CAYIIAHMSI H/UAK
3aCeAQHHS, XOTS 3a4aCTYIO 9TO ABASETCA OAHUM M TeM JXKe MeCTOM.
Ilpu onpepeAeHHBIX 0OCTOSTEABCTBAX CTOPOHBI M TPETEHCKHUI CYA
MoryT 6oAee OIEPATHBHO MAM C GOABIIMM YAOGCTBOM IPOBOAUTH
CAyUIaHHs U/UAU 3aCeAQHHs] B MHOM MeCTe, HeXeAU MeCTO apOu-
TPAXXHOTO Pa3bUpPaTEeAbCTBA, HAM AUCTAHIIMOHHO C UCIIOAb30BAHIEM
TeXHMYECKUX CPEACTB CBs3M. Bo MHOIMX cAydasix apOurpakHoe
3aKOHOAATEABCTBO M APOUTPAKHBIE PETAAMEHTSHI IIPSIMO AOITYCKAIOT
MpOBeAeHHE TPeTeMCKUM CYAOM CAyNIaHMH U 3aCEAAHHH B MHOM
MecTe, HeXXeAH MeCTO apOUTPasKHOro pa36I/IpaTeAl>CTBa6. Tem He

¢ Cwm., HanpnMep, myHkT 2 crarsu 20 Tumosoro sakona IOHCHUTPAA o
Me)KAyHaPOAHOM TOPFOBOM aPGI/ITPa)Ke (C U3MEHEHUsIMHU, HPI/IHSITI‘)IMI/I B
2006 roay) u mynkr 2 crarsu 18 Apburpaxsoro peraamenta OHCUTPAA
(B peaaxmm 2010 Topa).
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MeHee CTOPOHAM U TPETENCKOMY CYAY, BO3MOXHO, IOTpebyeTcst pac-
CMOTpETb BOIIPOC O TOM, CO3AQET AH IIPOBEACHHE BCEX CAyIIAHMIA
BHe MeCTa apOUTPaKHOro pasGHpaTeAbCTBAa TPYAHOCTH HA 9Tare
CyAeGHOTO IepecMOTpa, OTMEHBI MAM NPUBEACHHS B HCIIOAHEHHE
apOUTPAKHOTO pelIeHus.

4. ApMUHUCTpPATMBHAA NOAAEPIKKA,
OKa3blBaeMas TPeTelCKoMy Cyay

a) AOMuHucmpamusHas noddepxka u apbumMpaXHsie
yupexoeHus

32. TperefickoMy CyAy AAS BBITOAHEHHS CBOUX QYHKIJHH MOXET
NOTPe6OBATHCS AAMUHICTPATHBHAS IOAAEPXKKA (HATpHMep, pe3epBH-
pOBaHue oMeIIeH It AAS cAyIaHuit). TpeTefickoMy CyAy U CTOpOHaM
CAEAYeT PacCMOTPETh BOIIPOC O TOM, KTO OGyAeT OTBedaTh 3a OpraHH-
3AIMIO0 TaKOM IOAAEPKKH.

33. Korpa Aea0 paccMaTpHBaeTcsl MPH KaKOM-AMOO apOUTpaKHOM
VYPEKACHUN, OIPEACACHHYK) aAMHUHHCTPATHBHYI) — IIOAAEPXKY
TPETENCKOMY CyAy MOXeT 06ecIednts 910 yupexxpeHue. Haamune
U XapaKTep TAaKOW IOAAEPXKKH MOIYT 3HAYMTEABHO pasAMYaTbCs
B 3aBHCHMOCTH OT KOHKPETHOIO apOUTPaKHOIO YYPEeXACHHL.
HexoTopsle apOUTpasKHbIE YYPEKAECHHS PEAOCTABASIOT aAMHHH-
CTPaTHBHYIO IIOAAEPKKY AQXe apOUTPaKHBIM pas3OUpaTeAbCTBaM,
[POBOAMMBIM He IO HX peraameHTy. Hekoropsie apGuTpakHbIe
YYPEKACHHUS 3AKAIOYHAM COTAAUIEHUS O COTPYAHHYECTBE B LIEASIX
OKasaHWSl B3aUMHON IOMOIIM IpPU IPOBEACHUM apOUTPAKHBIX
Ppa3bHpaTeAbCTB.

34. Ecan apbuTpakHOe yupeXXAeHHe He INPHHUMAeT AAMHHH-
CTPATUBHBIX Mep, CBSI3aHHBIX C OpraHM3allieil pasbUpaTeAbCTBa,
TO OHM OOBIMHO OYAyT NPMHHMATBCS CTOPOHAMH HAM TpeTei-
ckuM cyaoM. TToMeleHrsT AASI IPOBEAEHHUSI CAYLIAHMIT, BKAIOYAs CBSI-
3aHHbIE C ITUM YCAYTH, MOT'YT IIPEAOCTABASITh TaKHe CIILJHAAM3HPO-
BAaHHBIE L|EHTPBI AASL IPOBEACHHUs APOMTPAKHBIX CAYIIAHUI, KaKHe
6BIAM CO3AQHBI B HEKOTOPBIX TOPOAAX U HHOTAQ CBSI3QHBI C apOUTPaK-
HBIMH YYPEKACHMSIMU. B HHBIX CAy4asx Takue IOMEIJeHMSI AAS
[IPOBEACHNUSI CAYIIAHMI M CBSI3AHHBIE C 9THM YCAYTM MOTYT IIpe-
AOCTABASITBCSl APYTHIMH ~OPTaHM3ALWSIME, HAIpHMep TOPTOBBIMU
[aAaTaMM, TFOCTHHHUI[AMM HAM CIIEMAAM3MPOBAHHBIMM (pHPMamu,
obecreurBaOMMI TaKHe BCIIOMOIAaTEAbHbIE YCAYTH. IIpHeMaeMbIM
MOXeT OBITh TaKKe pelleHHe OCTAaBUTh HEKOTOPbIe M3 BOIPOCOB,
CBSI3aHHBIX C OPTrAHU3ALJMOHHBIMM MEPOIPHUSITUSIMH, HA YCMOTpPEHHe
OAHOM M3 CTOPOH IIPH YCAOBHUH COTAACHsI APYIOil CTOPOHBI HAM

CTOPOH.
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b) Cexpemapb mpemelickozo cyoa

35. AAMHHHCTPATHBHAsSI IIOAAEPXKKA MOXKET TaKoke OBITb ITOAydIeHa
Iy TeM HafiMa CeKpeTapsi, KOTOPBIH OYAET BBIITOAHSTD CBOH 3aAA4H TIOA
PYKOBOACTBOM TPeTEHCKOro cyad. Takme yCAyrHm MOXeT Takke Ipe-
AOCTaBASATD PETUCTPATOP, ACAOIIPOM3BOAUTEAb HAM AAMUHHICTPATOP.
HekoTopsie apOuTpaskHble YIPEKACHHS NPAKTHKYIOT HA3HAYEHHe
CeKpeTapeil B CBSI3U C Pa3OMPATEAbCTBAMH, IPOBOAMMBIMH IPU ITHUX
YUPEXAEHHSX. B HHBIX CHTYaIHsIX OAHH apOUTPhI 9ACTO HAHHMAIOT
CeKpeTapeil, 0COOEHHO B CBS3H C KPYITHBIMU UAH CAOXKHBIMH ACAAMH,
B TO BpPeMsI KaK APyTHe apOHTPbI 9TOTO He ACAQAIOT.

36. Cexperapu BBIIOAHSIOT IIUPOKUE KpyT GpyHKImE 1 3apad. OHu
MOryT 06eCIIeYMBaTh YMCTO OPTAHU3ALUOHHYIO IOAAEPIKKY, HAIIPH-
Mep pe3epBHpOBaHHE IOMEIIEHUM AASl CAYIIAHHUM M 3acepQHMd U
IPeAOCTaBACHUE MAM KOOPAUHAIMS AAMUHUCTPATHBHBIX ycAyT. Hexo-
TOpble TPETENCKHUE CYAbl XOTAT MMETb CeKpeTapeH, BBIMOAHSIONIIMX
6oAee cymecTBeHHbIe (YHKIMM, BKAIOYAsl HPOBEACHHE IPABOBOTO
AHAAM3A M OKa3aHUE APYTroi MPOQecCHOHAABHOM HOMOIY, HATPH-
Mep IIOATOTOBKA pe3ioMe (aKTOB MAM OTYETA O XOAE apOUTPaXKHOTO
pasbupareabcTBa, COOpP MAM IIOATOTOBKA Pe3iOME MATEPHAAOB O
CyAeOHBIX ITIpeljeAeHTaX MAH OIyOAMKOBAHHBIX KOMMEHTAPHUEB IIO
MIPaBOBBIM BOINPOCAM, ONPEAEACHHBIM TPETEMCKMM CyAOM, a TakKe
MTOATOTOBKA MPOEKTOB PENIeHMH IO MPOIeCCYaAbHBIM BOIPOCAM.
Bmecre c Tem npusHaeTcs, 4TO ceKpeTapu He NPUYACTHBI K IIPUHSATHIO
pelleHuii TPeTENCKUM CyAOM U HE YYaCTBYIOT B 9TOM, 33 HCKAIOYe-
HHEM OIPEACACHHBIX PEAKHX, CIIEIIHAAUSUPOBAHHBIX BUAOB apbu-
Tpaxxa (HampuMmep, KOTAQ KOHKPETHbIi apOUTPaXKHBI pPeraamMeHtT
MPeAyCMaTpPHUBAeT, YTO CEKPeTapH, KaK OXXHAAETCS, MPEAOCTABASIOT
IOPUAUYECKHE PEKOMEHAAIIMH, KACAIomUecs PeIlleHUuH TPeTelncKOTo
CYAa, €CAM U KOTAQA B COCTaB TPETEMCKOTO CyAd BXOAAT TOABKO He
IOPUCTBL, & CTIELUAAUCTDI IO KOHKPETHBIM BOIIPOCAM).

37. Cekperapy, KaK IIPEATIOAATaeTCsl, IPOSBASIOT OGeCIPHCTpPAcT-
HOCTb U HE3aBHCHUMOCTb Ha IIPOTSDKEHHH BCEro apOHTPAsKHOro pas-
6upareabcTBa. OTBETCTBEHHOCTD 32 COOAIOACHNE 9TOTO TPeOOBAHMS
HeceT TpeTefcKui Cya. B aTHX I1eAsIX HeKOTOpbIe TpeTelCKHe CYAbI
YCTaHABAMBAIOT TPebOBaHME O TOM, YTOOBI CeKPeTapH IIOAIMCHIBAAK
3asBAEHHE O He3aBUCHMOCTH M 0eCIIPHUCTPACTHOCTH.

38. Ecau TpeTeiickuil CyA 5KeAaeT Ha3HAYUTh CeKpeTaps, OH, KaK ITpa-
BUAO, HHGOPMHPYET 06 9TOM CTOPOHBI, YKA3aB AUUHbIE AAHHbIE TIPEAAQ-
raeMoro CeKpeTapsi, XapakTep 3aAad, KOTOPbIe OYAYT Ha HETO BO3AOXKEHBI,
M CyMMy M HMCTOYHHK AIOOOTO mpesaaraemMoro BosHarpaxaenus. Cro-
POHBI, BO3MOYKHO, IOXEAAIOT AOCTHYb COTAACHS O POAU U BUAAX IIPUMe-
HUMOW IIPAaKTHKH B OTHOUIEHMH TAaKWX CeKpeTaped, a TakKe O
$MHAHCOBBIX YCAOBHAX, IPHMEHHMBIX K UX ycAyTaM. IloAesnas past cTo-
POH UHPOPMAIIHSA MOXKET COAEPKATbCs B UMEIONIUXCS Y COOTBETCTBYIO-
IIUX YIPEKACHUI HHCTPYKIJHSX, KACAIOIUXCS PabOThI CeKpeTapeit.
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5. ApbuTparkHble U3aepXKKu

a) Cmamsu u3depxek

39. ApOuTpakHbIE U3AEPIKKU OOBIYHO BKAIOYAKOT:
a)  TOHOpapbl, B3MMaeMble TPETeHCKAM CYAOM;

b) PacxXoAbl, TIOHECEHHbIe TPETEHCKMM CYAOM, TaKHMe Kak:
i) ITyTeBble PACXOABL U PACXOADBI Ha TP OKUBAHUE; ii) AAMUHUCTPATHUB-
Has TIOAAEPXKKA, €CAM 3TH PacXOAbl He MOKPBIBAIOTCA HEMOCpeA-
CTBEHHO CTOPOHAMM; U iii) OTAATa YCAYT Ha3HAYeHHbIX TPeTEeHCKUM
CYAOM 9KCIIEpTOB (B TOM YHCA€ MX TOHOPAphbl, ITyTeBble PACXOABI K
PacxoAbI Ha HPO)KI/IBaHI/Ie) U OIIAATa 32 APYI'YIO IIOMOIIb, HEOOXOAU-
MYIO TPETENCKOMY CYAY;

C) TOHOPApPbl M PACXOADI ap6I/ITpa)KHOFO YIPEXAEHMS; 1

d) PacxXoAbl, TIOHECEHHbIe CTOPOHAMH, TaKHe KakK: i) BO3Ha-
TPaXA€HHUE 32 OPHUAMYECKUE YCAYTH U BBITIAATDI; ii) PacxXoAbl, CBA3aH-
HbBIE CO CBHAETEASIMU (B TOM YHCA€ UX ITyTeBble PACXOABI M PACXOABI
Ha HPO)KI/IBaHI/Ie) U 9KCTIePTaMH (B TOM YHCA€ X TOHOPApBHI, IyTeBble
PacXOABI U PACXOABL Ha HpO}KI/IBaHI/Ie) ;U iii) UBAEPXKKU Ha IMCbMEH-
HBIN U YCTHBIN IEPEBOA (CM. BBIIIE, ITYHKT 26).

40. XoTs mMHPOKO NMPHU3HAETCS, YTO PACXOADBI, TIOHECEHHbIE CTOPO-
HAMM B CBSI3H C YCAYTaMU IOPUAMYECKOTO IIPEACTABUTEABCTBA, CBUAC-
TeAell M OKCIIEPTOB, MOTYT OBITb BO3MEINEHb, GOABIIMHCTBO
apOUTPAXKHBIX PETAAMEHTOB He COAEPIKAT ITOAOKEHHH O BHYTPEHHHX
IOPHAMMECKUX, YTIPAaBACHYECKHX U APYTUX Pacxopax (MMeHyeMbIx
“BHYTPEHHUMH H3AEPXKKaMu’ ), KOTOPble CTOPOHBI MOTYT TMOHECTH
[IPY yTBEPKACHHH HAU OTCTAHBAHUH apOUTPAXHBIX TPeOOBAHHIL, UTO
OCTaBASIET BOIPOC O BO3MOXKHOCTH HX BO3MEN[EHHUS AAS PEIIeH s IT0
YCMOTPEHHMIO TPETeHCKOro Cyad. Takue BHYTpEHHUE H3AEPKKH MOTYT
COCTaBASITh OOABIIYIO AOAIO OOIINX PACXOAOB KAKOH-AHOO CTOPOHBI,
KOTAQ BHYTPEHHHE IOPUCKOHCYABTHI, YIIPABASIOIINE AHPEKTOPa, IKC-
MePTHl U APYTHe COTPYAHHKH HIPAIOT aKTHBHYIO POAb AO U B XOA€
apbuTpaxkHOro pasbupareapcrBa. He nMeeTcss HUKAKHX IPUHIIAIIOB,
3AIPemjaIOIINX BO3MeIeHHe BHYTPEHHUX PACXOAOB, KOTOpbIe OBIAM
[IOHECEHBl B IIPSIMOM CBSIBM C apOUTPAXHBIM PasOHpPaTEeAbCTBOM.
Hexoropsie TpeTeiickue CyAbl BHIHOCHAH DeIIeHHs O BO3MeIeHHH
TAKMX PACXOAOB, MOCTOABKY IOCKOABKY OHH SBASIAMCh HEOOXOAH-
MBIMH, He AyOAMPOBAAU B HEPA3YMHOM CTEIIeHH TOHOPAPHI BHEIIHHX
KOHCYABTAHTOB, OBIAH AOCTATOYHO IIOAPOOHO OOOCHOBaHBI, C TeM
9YTOOBI KX MOXKHO OBIAO OTANYATH OT OOBIYHBIX PACXOAOB HA IIEPCOHAA,
U SIBASIACH Pa3yMHBIMH C TOYKH 3PEHMS UX CYMMBL.

41. EcAu 9TH BOIIPOCHI He YPETryAMPOBAHBI HAAAEKAIMM 0Opa3oM B
COTAQIIEHHN MEeXAY CTOPOHAMH, B IPUMEHHMOM apOUTPAKHOM 3aKO-
HOAATeAbCTBE UAH B ApOUTPAXKHOM PErAaMeHTe, TO, BO3MOXKHO, OBIAO
6Bl TOAE3HBIM, YTOOBI TPETEFCKHIL CYA OLPEACAHA, OYAYT AU BHYTpPEH-
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HYe M3ACP)KKH, TOHEeCEeHHble CTOPOHAMH, BO3MEIeHbI, U eCAU Ad, TO
KaKHe OTYeThI II0TPebyeTCs MPEACTABUTh B 00OCHOBAHME TAKHX Tpe-
GOBaHMII B OTHOLICHUU U3ACPIKEK.

42. Croponam M apOurpaM, BO3MOXHO, IIPHAETCSI PaCCMOTPETH
BOIIPOC O TOM, KaK ITOAXOAMTb K HAAOTaM Ha YCAYTH, B YaCTHOCTH K
HAAOTY Ha AOOABAEHHYIO CTOMMOCTB, IIPH ONPEACACHHH H3AEPIKEK.

b) AsaHc Ha nokpsimue u3odepxex

43. Tpererickuit cys 00BIMHO 06paINaeTCst K CTOPOHAM C MPOChOOt
BHECTHU OIPEACACHHYIO CyMMy B KaueCTBe aBaHCa Ha IIOKPhITHE H3AEP-
€K, 0 KOTOPbIX TOBOPHTCSL B IOAIYHKTAX a), b) u ¢) mynkra 39, ecan
AQHHBIA BONPOC He YPEryAMpOBaH apOUTPAXHBIM YyYPEXKACHHEM.
Bbinmaara TaKOro aBaHCa KaKOM-AHOO CTOPOHON He O3HAYAET, 4TO
TaKasi CTOPOHA OTKA3aAACh OT AIOGOro BO3PAXKEHHs, KOTOpOe OHA
MOXET MMeTh B OTHOIIEHUH IOPHCAUKIIMH TpeTercKoro cyaa. Ecau B
Xopae apOUTPaXKHOTO PasbUpPATEAbCTBA BBUICHSIETCS, YTO HBAEPIKKH
6yAyT BbIIIE, YeM OXHAAAOCH (HAIpUMeEp, BCAGACTBHE MPOAAEHHS
CPOKOB Pa3bUpaTeAbCTBA, MPOBEACHHUS AOTIOAHUTEABHBIX CAYIIAHHII,
HA3HAYeHHs IKCTIePTa TPETEACKHM CYAOM), TO MOKET MoTpe6oBarbes
BHECEHHE AOIIOAHUTEAbHBIX aBaHCOB. ABAaHCBI MOTYT BHOCHTBCS TIOA-
HOCTBIO MAM YaCTSIMH, 2 CPEACTBAMM OOeCIedeHHs] TaKUX aBAHCOB
MOT'YT CAYXKUTb GaHKOBCKME TapaHTHH.

44. Bo MHOIMX apOUTPAXHBIX PETAAMEHTAX COAEPIKATCS ITOAOKe-
HUSL, PeTYAMPYIOLIHE 9TH BOIPOCHI, BKAIOUAsl HEOGXOAUMOCTD BHECE-
HISL CTOPOHAMH aBaHCA B PABHOM O0beMe M IOCACACTBHS HEYIIAQTHI
OAHOI1 U3 CTOPOH'.

4S. B Tex cAydyasix, KOTAQ apOMTPaKHOE PasbUpPaTeAbCTBO HMPOBO-
AUTCSI TIPH KaKOM-AHOO apOUTPaXKHOM YYPEXKAEHHH, YCAYTH 3TOTO
YUPEXACHHS MOTYT BKAIOUATh OIIPEACACHHE CyMMBI aBaHCa, yIpaBAe-
HHe IOAyYeHHBIMU aBAHCAMH, MX ydeT U xpaHeHnue. Ecan apOurpax-
HOe YuYpeXACHHEe He IPEAAATaeT TAKHX YCAYT, TO CTOPOHAM HAM
TPETENCKOMY CYAY HEOOXOANMO GYAET 3aKAIOUUTH COOTBETCTBYIOLIUE
AOTOBOPEHHOCTH, HAIpuMep, C OaHKOM HAM APYTMM BHEUIHUM
[OCTABIJMKOM YCAYT. B AI0GOM cAydae 1jeA€COOOPA3HO yTOYHMTB
TaKKe BOIPOCHI, KaK BHA M MECTOHAXOXXACHME CUeTa, Ha KOTOPOM
OYAYT XPaHHUTBCSI ACHEXKHBIE CPEACTBA, A TAKKE MOPSIAOK YIIPABACHHUS
aBAaHCAMH, BKAIOYAsI BOIIPOC O TOM, OYAYT A HAYHUCASITHCS IPOLJEHThI
10 CyMMe aBaHCa.

46. CropoHDBI, TpPeTeHCKHil CyA ¥ apOMTPaKHOe YdYpeXACHHEe
AOMKHBI OBITh O3HAKOMAEHBI C YCTAHOBACHHBIMH B IIOPSIAKE PETyAU-
POBAHHs OTPAHMYEHISIMH, KOTOPbIe MOTYT IIOBAHSTD Ha OOpaljeHne

7 Cwm., Hanpumep, cratbio 43 Ap6urpaxuoro peraamenta OHCUTPAA
(B peaaxmm 2010 Topa).
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C aBaHCAMH Ha MTOKPBITHE U3AEPIKEK, TAKMMHU KaK OTPAaHUIEHHS, TIPeA-
YCMOTpEHHbIe CYACOHBIMH IIPABUAAME, (UHAHCOBbIE IOAOXKEHIIS,
KACAIOL[eCs] AMMHOCTH GeHeHIapoB, ¥ OrPAHUYEHNUs], CBS3aHHbIE
C TOProBA€H MAM TAATEXAMH.

¢) YcmaHnosneHue u pacnpedeneHue usdepxex

47. Ha Bcex aTanax pa3bupareAbCTBa TPETEFCKHI CyA OOBIMHO HPHU-
HHMMaeT BO BHMMAHHe HeOOXOAMMOCTb KOHTPOAS 33 M3ACPXKKAMHU U
obecnevennst 9pPpeKTUBHOCTH 3aTPaT B XOAe Beel mporeaypsr. Tpe-
TEFCKUI CyA, KaK IIPABUAO, OIIPeAEAsieT, KaKasl YacTh H3AePIKeK, IIOHe-
CEHHDBIX CTOPOHAMH M YKA3aHHBIX B MOAMyHKTe d) myHkTa 39, 1
BHYTPEHHHUX M3AEPIXKEK, YKa3aHHbIX B IIyHKTax 40 u 41, Gyaer Bo3Me-
maTbcs. Ilpy ompepeAeHHM STHUX BO3MECTHMBIX H3AEPXKEK TpeTei-
CKHI CYA, KaK IIPABUAO, YIMTHIBAET ‘Pa3yMHOCTD M3AEPIKEK H Pellaer,
HY)KHO AU TPeOOBaTh AOKA3aTEAbCTB TOTO, YTO PACXOABI OBIAM PAKTH-
decku mpoussepeHsl. IIpy apOUTPpaXKHOM pa3bHpaTeAbCTBe, IIPOBOAH-
MOM IIpU KAKOM-AMOO apOHTPRXHOM YUPeXAEHHH, HEKOTOphIe
U3ACPKKH, YKa3aHHbBIE B ITyHKTe 39, MOTYT YCTaHAaBAMBATbCS ITHM
apOUTPAXKHBIM yUPEXACHHEM.

48. Tlocae ycTaHOBAGHHMS apOUTPAXKHBIX H3ACPIKEK TPETEHCKHUE CyA
OIpeAeAsieT, KaK PACIIPeAeAsITh PACXOABI MeXAy croponamu. Ilpu
9TOM TPETEFCKHUI CyA, KAK MMPABUAO, IPHHUMAET BO BHEMAHHE METOA
pacrpeAeAeHHs], COTAACOBAHHbIN CTOPOHAMH HAH IPEAYCMOTPEHHBIH
B IIPUMEHUMOM apOUTPAKHOM 3aKOHOAATEABCTBE UAH APOUTPKHOM
peraamenTe. CyecTBYIOT Pa3AMYHbIE METOABI PACTIPEACACHHS PACXO-
AOB, TIpIYeM ObIjee IPABUAO 3AKAIOYAETCS B TOM, UTO PacIIpeAeAeHHe
U3ACPXKEK BBITEKAET H3 DE3YABTATOB AEAd, T.e€. apOUTpaKHbIe
M3AEPYKKM OIAAQYHBAIOTCS MPOUTPABINEH CTOPOHON MAH CTOPOHAMHU
MIOAHOCTBIO HAM YacTH4HO. ITpy pacrpepeeHnH H3AEpPXKEK TpeTei-
CKHF CYA MOXET TakXKe y4ecTb OIpPeAeACHHbIe AEHCTBUS CTOPOH.
Taxue AGHCTBUS MOTYT BKAIOUATb: d) HEBBITOAHEHHE CTOPOHOF TPO-
IIeCCYaAbHBIX TIOCTAHOBAGHHEl TPETeHCKOTO CyAd; WA b) mpoch6bi
CTOPOHBI TIO IPOLECCYAABHBIM BOTIPOcaM (HAIpHMep, 3aIpOChl AOKY-
MEHTOB, XOAQTaMCTBA II0 IIPOLECCYAABHBIM BOIIPOCAM M MPOCHOBI O
TIPOBEACHHH MePEeKPECTHBIX OMPOCOB), KOTOPbIE SBASIOTCS HepasyM-
HBIMU, B TOH CTeIleHH, B KaKOI A1060€e Takoe HeBBITIOAHEHHE ACHCTBU-
TEABHO HMeeT IpSMOe OTHOIIEHHE K apOUTPAKHBIM H3AECPIKKAM
U/¥MAH, KAK 9TO GBIAO YCTAHOBAGHO TPETEFICKHM CYAOM, IIPHBEAO K
HEOIIPABAAHHBIM 3AAEPXKKAM HAM HAPYIIEHUIO XOAA apOHUTPaKHOTO
pasbHpaTeAbCTBa.

49. B nHapaexamee BpeMsl B XOA€ ApOUTPAXKHOIO Pa3OHpaTeAbCTBA
TPETENCKHUI CyA MOXeET IOTPebOBaTh OT CTOPOH CAEAATh MPEACTAB-
AGHHS IO M3AePXKKaM. PellleHus TpeTefCKOro CyAa Mo PacXoAaM M HX
PACIIPeACACHIIO HEOOS3aTEABHO AOAYKHBI BBIHOCHTBCSL B YBSI3KE C
OKOHYATEABHBIM apOuTpakHbIM pemeHneM. Ckopee, pelreHus II0
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H3AEPXKKAM MOTYT IPHHHMATHCS HA AIOGOM 3Tare apOUTPaXHOTO
pasbupareabcTBa (HarpUMep, eCAU BHIHOCHTCS YaCTHYHOE apOUTpak-
HOe MAM TPOLECCYaAbHOe pellleHHe), a TAKKe IOCAe BbIHECEHUS
PelleHus Mo CyIecTBy.

6. Bo3moxHoe cornaweHue
0 KOH(pMAEHLMANBHOCTU; NPO3PAYHOCTD
B KOHTEKCTe apOMUTpaXKHbIX pa3buparenbcTs
MeXXay WHBeCTOpaMu U rocyaapCcTBaMu
Ha OCHOBE MEXAYHApPOAHbIX AOrOBOPOB

a) CoenaweHue o KoHgudeHyuanbHocmu

50. Iupoko pacmpoCTpaHEHO MHEHHE O TOM, 4TO KOHOUACHIIHAAD-
HOCTb SIBASIETCS OAHUM M3 HEOTHEMAEMBIX TPEGOBAHMI KOMMepdye-
CKOTrO apOMTPaxa, a TAKoKe OAHMM U3 IIOAOKMUTEABHBIX M IOAE3HBIX
aCIIeKTOB MEXAYHAPOAHOrO KOMMepueckoro apburpaxa. Tem He
MeHee B HAIJMOHAABHOM 3aKOHOAATEAbCTBE MAU apOHTPAKHBIX Peraa-
MEHTaX OTCYTCTBYeT eAMHOOODA3HBIl MOAXOA K BOIIPOCY O TOM, B
KaKO¥M Mepe YJaCTHHKM apOHTPaKHOIO pas3bupaTeAbCTBA OOS3aHBI
COXPaHATh KOHPUACHIIMAABHOCT MHPOPMALIMH B OTHOIIEHHH AAH-
HOTO Pa3bUpaTeAbCTBa.

S1. Ecaun KOHQHAEHIMAABHOCTb BBI3BIBAET OOECIIOKOEHHOCTD HAU
CTaHOBHTCSI IPHOPUTETHBIM BOIIPOCOM M €CAM CTOPOHBI He YAOBAET-
BOpEHbI yPeryAHpPOBAHHEM 3TOTO BOIPOCA B MOAOXKEHHUSX IPUMEHH-
MOIO apOHTPa)KHOTO 3aKOHOAATEABCTBA HAH  apOHTPaXKHOIO
peraaMeHTa, TO CTOPOHBI MOT'YT AOTOBOPHTBCS O IPEAIOYTHTEABHOM
pexuMe KOHGHACHIIMAABHOCTU B TOM Mepe, HACKOABKO 9TO AOIyCKa-
€TCsI IIPUMEHIMBIM apOUTPAKHBIM 3aKOHOAATEABCTBOM.

52. Coraamrenue 0 KOHGUACHIIMAABHOCTH MOXKET OXBATBIBATH OAUH
MAM HECKOABKO M3 CAEAYIOIIHMX BOIIPOCOB: a) MaTepuaAbl U UHPOpPMa-
11151, KOTOPBIE AOAXKHBI MIMETb KOHPUACHIIMAABHbIN XapaKTep (Hal‘[pI/I-
Mep, GaKT NpOBepeHMs] apOUTPAKHOrO Pa3OMpPATEAbCTBA, AMYHBIE
AQHHbIE CTOPOH U apOUTPOB, AOKA3aTEAbCTBEHHbIE MATEPHUAADI, ITHCh-
MeHHble M YCTHBIE IIPEACTABACHHS, COAEpXKAHHe apOUTPaKHOTo
pemeHm) ; b) Mephl AAsl obecrieueHnsT KOHQUACHIIMAABHOCTH TaKOM
uHPOPMAIIMH M CAYNIAHUI, @ TAKKe CPOK ACHCTBUS obs13aTeAbCcTBa O
KOHQUACHIIHAABHOCTH; ) 06CTOATEABCTBA, IIPU KOTOPHIX KOHPUAEH-
[IMaAbHAsT THPOPMALMSI MOXKET OBITh YACTHYHO HAM IIOAHOCTBIO Pac-
KpBITa B [IPEACAAX, HEOOXOAUMBIX AASI 3AINUTHI 3AKOHHOTO IIPaBa; K
d) ApPyrHe o6CTOSITEABCTBA, IIPH KOTOPBIX TAKOe PACKphITHE HHPOP-
MAIMK MOXeET OBITb AOITYCTUMBIM (Hal‘[pI/IMep, uHPOPMAIIUH, OTHOCS-
IIefCs K IyOAMYHON cdepe, HAM PACKPBITHE MHPOPMAIMH COIAACHO
Tpe6OBaHMSIM 3aKOHOAATEABCTBA MAU KAKOTO-AHOO peryAMpyIomiero
opraHa). CTOpOHBI, BO3MOXHO, MOXEAAIOT PaCCMOTPETh BOIPOC O
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TOM, KaK PaCIpOCTPAHUTH 0053aTeAbCTBO ObecreynBarh KOHPHUACH-
IIMAABHOCTD Ha CBHAETEACH M OKCIIepTOB, a TAkKe HA APYTHX AWII,
CBSI3AHHBIX CO CTOPOHOJ apOHTPAKHOrO Pa3bUpaTeAbCTBA.

53. Hcxops u3 TOro 4TO BO3AAaraeMoe Ha CTOPOHBI M UX aABOKAaTOB
00513aTeABCTBO 00ecrieunBaTh KOHPUAEHIMAABHOCTD MOXET Pa3AH-
YaThCs B 3ABUCHMOCTH OT OOCTOSITEABCTB KOHKPETHOTO AEAQ, A TAKKe
NIPUMEHNMOTO APOUTPAKHOTO 3AKOHOAATEABCTBA M APOHTPAKHOTO
peraameHTa, OOBIMHO IIPEAIIOAATAETCSI, YTO APOUTPBI AOAKHBI 0becITe-
YMBATh KOHPUAEHIMAABHOCTH apOMTPAXKHOTO pas3buUpaTeAbcTBa, B
TOM UHCA€ H AI00OOi HHPOPMAIMH, IIOAYIEHHOM B XOAe Pa3OHpaTeAb-
CTBAa MAM UMeolllell K HeMy OTHOIIEeHHe.

54. Moryr TaKKe CyIIeCTBOBATb OOCTOSTEAbCTBA, KOTAA ONPEACACH-
Hyl0 MHGOPMALMIO MAM MATEPHUAABI OAHA M3 CTOPOH apOHTPAKHOIO
pasbupaTeAbcTBa CIMTAET KOHQUACHLMAABHBIME (HAIpUMep, B CAydae
KOMMEPYECKO¥ TalHbl, HHTEAAEKTYAAbHO! COOCTBEHHOCTH HAM HHGOP-
MaI[¥H, KACAIOILeHCs HAMOHAABHOM 6e30IACHOCTH, B X0A€ apOuTpaxa
C y4aCcTHeM roCyAApCTBa HAM IPABUTEAbCTBEHHOTO opraHa). CTOpoHb
¥, IIPH OIIPEACACHHDBIX OOCTOSTEAbCTBAX, TPETEFCKUI CyA MOIYT MPH-
HUMATh Mepbl AASl 3alUTBI TaKOH MHPOPMAIMH HAM MATePHAAOB,
HarmpuMep TMOCPEACTBOM MPEAOCTABACHHS AOCTYTIAa K HHM AMIIb OTpa-
HIYEHHOMY KDYT'y YKA3aHHBIX AU, yYACTBYIOLMX B apOUTparKe.

b) [po3payHocms 8 KOHMeKCcMe apOUMPAXHbIX
pazbupamenscms Mexdy UHBECMopamu
U 20cyo0apcmsamu Ha OCHOBE MexOYHAaPOOHbIX
002080po8

SS.  KonkpeTHbIe XapaKTepUCTUKU apOUTPAXKHOTO pazbupaTeAbCTBA
MeXAY MHBECTOPAaMH M TOCYAAPCTBAMM Ha OCHOBE MHBECTHUI[HOHHBIX
MEeXAYHAPOAHBIX AOTOBOPOB MOT'YT NPUBOAUTD K IIPHHATHUIO PEXMMa
[PO3PAYHOCTH B KOHTEKCTE TAKUX apOMTPAXKHBIX Pa3OMPATEAbCTB.
VIHBeCTHIIMOHHDIN MeXAYHAPOAHBIN AOTOBOD, B CBSI3H C KOTOPBIM
[POBOAUTCS  apOUTPAKHOE Pa3OHPATEABCTBO, MOXET COAEPXKATh
KOHKPETHbIE IOAOXKEHIS], KACAIOIMecs: MyOAHKALMH AOKYMEHTOB,
TIPOBEAEHHMS OTKPHITHIX CAYIIAHUH U KOHPHAEHIIMAABHOM HAM 3aKPbl-
toit mHPopMmanuu. Kpome TOro, B IPUMEHHMBIX apOHTPAXHBIX
peraaMeHTax, yKa3saHHbIX B TAKMX WHBECTUIIMOHHBIX MEKAYHAPOAHBIX
AOTOBOpAX, MOTYT COAEPXKaTbCsS KOHKDETHbIE ITTOAOXKEHHs, KaCaro-
mpecst npospaysocrr’. K TOMy ke CTOpOHBI apGHTpaXKHOro pas-
OMpaTeAbCTBA HAa OCHOBE MEKAYHAPOAHOTO AOTOBOPA MOTYT

8 Cm., Hanpumep, ITpasuaa FOHCUTPAA o0 npo3padHOCTH B KOHTEKCTe
apOUTPAKHBIX PasOUPATEABCTB MEKAY MHBECTOPAMH M TOCYAAPCTBAMU Ha OC-
HOBe MesKAyHapoAHbBIX A0roBopos (“IIpasmaa o mpospauxoctn”); Ilpasuaa o
HPOSPa‘IHOCTI/I MOI'yT TAKXKe OKa3aTb BAWSHHE Ha paSAH‘leIe ACIIEKTBI aPGI/I-
TPAXHOTO Pa3OHpPaTeAbCTBA, HAIPUMEDP, B OTHONIEHUM NPEACTABACHMIT Tpe-
TBhUX CTOPOH u HPOBeAeHI/U{ CAy].[IaHI/[IjI.
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AOTOBOPHTBCSL O IIPUMEHEHHH OIPEACACHHDBIX IOAOXKEHHMH, Kacaio-
IUXCsl TIPO3PAYHOCTH’.

7. CpepctBa cBA3U

a) OnpedeneHue cpedcms c8A3U

56. CropoHaMm u TpeTeincKOMy CyAy OBIAO ObI IIOAE3HO ONPEAEAHTDH
HA HAYAABHOM OTalle apOMTPAKHOTO PA3bUPATEABCTBA CPEACTBA
CBSI3H, KOTOPBIE AOAKHBI FICIIOAB30BAThCS B XOA€ APOUTPAXKHOTO pas-
6upareabcra. PaxTOpbI, KOTOPBIE MOTYT IIPUHUMATHCS BO BHUMAHHE
Ipu BEIOOpE CPEACTB CBSI3H, BKAIOYAIOT obecIiedeHue:

a)  AOCTYIA K AOKYMEHTaM U HX GecrpernsTCTBeHHOTO H3BAe-
YeHHs CTOPOHAMHU U TPETeHCKHM CYAOM, B TOM 4HCAE ITyTeM HCIIOAb-
30BaHHUs 0a3bl AAHHBIX AAS BBOAA AOKYMEHTOB ¥ OOMeHa MMH;

b) BO3MOJKHOCTH ITOATBEPIKACHHMS ITOAYICHUS COOGILICHI/IS[;

¢)  TIPHEMAEMOCTH TAKHX CPEACTB CBSI3H COTAACHO IPHMEHH-
MOMy apOUTPAXHOMY 3aKOHOAATEAbCTBY; K

d) Pa3yMHOro ypOBHS PacXOAOB, CBSA3AHHBIX C HCIIOAb30Ba-
HHEM BI)I6paHHI)IX CPEACTB CBA3H.

57. XOTs MOXeT HCIIOAB30BAaTbCS OOAee OAHOTO CPEACTBA CBSI3U
(HanpnMep, OyMa)XHbIE, 4 TAKKE JAEKTPOHHBIE CpeACTBa), CTOPOHBI,
BO3MOJKHO, TIOXKEAAIOT PACCMOTPETh BOIPOCHI, CBSI3AHHBIE C HCIIOAD-
30BaHUEM HECKOABKHMX CPEACTB CBS3H, B TOM YHCAe KAaKHe CPEACTBA
SIBASIFOTCSI aBTOPUTETHBIMH U — €CAU TIPUMEHUMBI IIPEAAbHBIE CPOKU
IPEACTAaBACHHS AOKYMEHTOB — KaKOe AeHCTBUE CUMTAETCS IPEACTAB-
A€HHEM AOKYMEHTOB.

b)  3InekmporHsie cpedcmsa csA3u

58. VcmoAb3oBaHHe IAEKTPOHHBIX CPEACTB CBSI3U MOXET CAEAATh
ap6uTpakHOe Pas3bUpaTeAbCTBO GOAee OIEepaTUBHBIM M 9 eKTHB-
HpiM. OAHAKO 11€AeCO06PA3HO PACCMOTPETh, BCe AM CTOPOHBI HMEIOT
AOCTYII K TAKHM CPEACTBAM MAM 3HAKOMBI C HEMH. IIpu BbIGOpe aAek-
TPOHHBIX CPEACTB CBSI3M CTODOHAM U TpPETEHCKOMY CyAy MOXKeT
HOTPe6OBATHCS YYeCTh TaKHe BOIPOCHL, KAK COBMECTHMOCTD, XpaHe-
HMe, AOCTYTI, 3aIUIIeHHOCTb AQHHBIX M CBSI3aHHbIE C 3THM PACXOABL

¢) [llomok coobujeHuli

59. ObmeHn cooOueHUSIMU OOBIYHO OCYLIECTBASIETCS. HEIIOCPeA-
CTBEHHO MEXAY TPETEeMCKUM CYAOM M CTOPOHAMH, 32 MCKAIOYEHHEM

9Hal'lpI/IMep, B COOTBETCTBUU C IIOAITYHKTOM a) ITyHKTa 2 cratpu 1
TIpasua o mpospayHOCTH.
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CAy4aeB, KOTAA B KauecTBe IIOCPEAHHKA BBICTYIAeT apOUTpaKHOE
yupexxperre. OOBIMHON MPAKTHKOM SIBASETCS| HAIPABACHHE KOIIMIl
BCeX COOOIIeHuil, MOCTYTIAIOIIMX B TPETEHCKUH CYA M MCXOASANIMX U3
HEro, BCeM CTOPOHaM.

8. 06ecneuntenbHble Mepbl

a) [llpednucsisaHue obecnequmenbHbix mep

60. B xope apOUTPaXKHOTO Pa3sGUPATEAbCTBA BIIOAHE BO3MOXKHO, YTO
OAHOIT U3 CTOPOH MOXET MOTpe6oBaTbesi 06paTUThCs AU6O K TpeTeli-
CKOMY CyAy, AM60 K HALIOHAABHOMY CyAy C IIPOCBOON O BbIHECEHHH
[IOCTAHOBAEHHSI OTHOCHTEABHO IIPHHSTUS OGECIIeYNTEABHBIX Mep,
HOCSIIMX BPEeMEHHBII XapakTep. BOABIIMHCTBO 3aKOHOB 06 apbuTpaxe
U apOUTPAKHBIX PETAAMEHTOB [IPEAYCMATPUBAIOT, YTO TPETENCKUIL CYA
MOSKeT, TI0 TIPOCh6e OAHOI U3 CTOPOH, IPEAIUCATh O6eCIIednTEAbHbIE
MepbI'’. ApOUTPaKHOE 3aKOHOAATEABCTBO MOSKET TAKXKe TIPEAYCMATPH-
BaTb, YTO CYABL MOT'YT IPEATIMCBIBATH O6ECIIeYHTEABHbIE MEPBL B OTHO-
IeHnn apOUTPaXHOro pasbupareabcrBa. COIAACHO YCTOSBLIEMYCS
[PUHIUITY, CTOPOHA MOKET OOPAaTUTHCS € MPOCHOON O IPHHATUU
06eCIeunTeAbHOM Mephl B HALIOHAABHBIA CyA AO HAM BO BpeMs ap-
GUTPKHOTrO Pa3bUPaTeAbCTBA, M TaKasi IPOchba He GyAeT MPOTHBOpe-
YHTH COTAAIIEHHIO 06 apOuTpaxe.

61. Bompocsl, KOTOpble AOAKHBI OBITh PACCMOTPEHBI CTOPOHAMH H
TPETeNCKUM CYAOM B CBSI3H C XOAQTAiICTBOM O HPHUHSTUM obecrieun-
TEAbHBIX Mep, BKAKOYAIOT:

(l) 3aKOHOAAQTEABCTBO, IIPUMEHUMOE B OTHOLIEHUH obecnedu-
TEABHBIX MEP, B TOM YHCAE BOIIPOC O TOM, BXOAHUT AM IIPEANINChIBAHHE
obecrednTeAbHBIX M€p B KOMIIETECHIIHNIO TpeTefICKOFO CYyAQ;

b) BHA MEP, KOTOPbIE MOXXET IMPEAITHUCATD TpeTeﬁCKHf[ CYA;

C) YCAOBHA AASL MCTIPAIIMBAHMA U TIPEATIMChIBAHHS obecnedu-
TEAbHBIX MED;

d) uMeromMecs MeXaHM3MBI AAS TIPUBEACHHMS B HCIIOAHEHHe
obecreunTeABHBIX Mep;

e) OrpaHMYeHNs], ACFICTBYIOIIUE [IPU IIPEATIMCHIBAHUK obecrie-
YUTEABHBIX Mep, €CAH OTH Mepbl MOT'YT 3aTPOHYTh TPETHIO CTOPOHY; K

f) BO3MOJKHasl KOAAHBHS MEXKAY PEIIEHUEM TpeTefICKOI‘O CyAa
B OTHONIEHHHM O00eCHeduTeAbHO MEpPhI U HpeAHI/ICEIHHOfl CyAOM
06ecreynTeAbHOI Mepoﬁ.

1% Cm., nanpumep, raasy IV A Tumosoro sakora IOHCUTPAA o mes-
AYHAPOAHOM TOPTOBOM apOHTpaxe (c M3MeHeHUAMH, npuHAThIME B 2006 ro-
Ay) u cratsio 26 Ap6urpaxioro peraamenta JOHCUTPAA (8 pepaxuun
2010 roaa).
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62. B 3aBHCHMOCTH OT IPUMEHHMOTO apOUTPAKHOIO 3aKOHOAATEAD-
CTBAa MAHM apOMTPaXKHOrO PErAAMeHTAa KAKas-AMOO CTOPOHA MOXET
HMeTh BO3MOXKHOCTb O6paTHTbCS Ha OCHOBaHMHU ex parte (T. e. 6e3
HATIPaBACHUS YBEAOMAEHHS AIOGOI APYTOi CTOPOHE) C XOAATANCTBOM
O NPUHSTUK 06eCIEeYUTEABHON MEPHI ¥ OAHOBPEMEHHO O BIHECEHHI
TOrO, YTO 3aYACTYI0 HMMEHYeTCsl ‘TIPEABAPHTEABHBIM IIOCTAHOBAE-
HUeM’, T. €. IIOCTAHOBAEGHHMS, KOTOpOe OOBIYHO IPEAIMChIBAeT
CTOpOHAM He IPHYUHSTD yIjep6a LieAl MCIpPALINBAaeMOil obecriedn-
TEAbHOM Mepbl, ITOKa TPETEMCKUN CyA IPUHMMAeT pPelleHHe O TOM,
HpPeAIcaTh Al Takyio Mepy. CTopoHa 06BIMHO 0bpaIaeTcs: ¢ TaKoi
npochboil Ha OCHOBAHME eX parte PH OGCTOSTEAbCTBAX, KOTAA pac-
KpbITHE MHPOPMALUU O MPOChOe NPHUHSITH 0OECIeYUTEABHYIO MepPY
(A0 BbIHeCEHMS TpeTefCKHM CYAOM NPEABAPUTEABHOTO MOCTAHOBAE-
HUSL, 06€CTIeYHBAIONIEr0 CTAaTYC-KBO) MOYKET OGYAHTD CTOPOHY, HpO-
THB KOTODOH HANPABAGHA HCIPAIIMBAEMAs Mepa, MPEANPHHSTH
ACFICTBHS, KOTOpDbIe MOTYT HAHECTH yIlepb LieAsM TaKOi Mepbl
(manpuMep, cexBecTHpOBaHHe aKTUBOB HAH IepeMeleHie TOBApOB,
SIBASIOIMIXCSI IPEAMETOM CIIOPa, B APYTYIO CTpaHy)''.

b)  U3depxku u ybbimku, npudUHeHHble
obecneyumenbHbIMU Mepamu; obecneyeHue
B CBA3U C U30epxKamu u yosimkamu

63. CropoHa, 3ampamuBaomas 00ecrednTeAbHYI0 Mepy, MOXKeT B
COOTBETCTBUM C TPUMEHUMBIM 3aKOHOAATEAbCTBOM HECTU OTBET-
CTBEHHOCTDb 32 AIOObIe U3AEPKKM U YOBITKH, NPUYMHEHHbIE TaKOM
Mepoil, eCAM TPeTEHCKUH CYA BIOCAGACTBHU OIPEAEAMT, YTO IpU
06CTOSATEABCTBAX, CYLIECTBOBABIINX HA MOMEHT BBIHECEHMS IOCTa-
HOBAEHHSI O IIPUHSITHH TAKO! Mepbl, OHa He AOAXKHA ObIAA IIPEATIHCHI-
BaTbcsA. CTOPOHBI M TPETEHCKUEl CYyA MOTYT ONPEACAHTb IHMOPSIAOK
HpeAbSIBACHHS TPEOOBAHHIT B OTHOLIEHHH U3AEPIKEK 1 yOBITKOB, IIpH-
YMHEHHBIX 00eCIIeYnTeAbHBIMI MEPAMH, YKa3aB, HAIPUMED, Ha KAKOM
JTare apOUTPAKHOTO PasbUpPaTEeAbCTBA CTOPOHA MOXKET BBIABUHYTH
Takue TPeOOBAHMs, A TPETEFCKHI CYA MOXKET IIPUCYAUTD BO3MEIIeHHE
TaKUX M3AEPXKEK U YOBITKOB.

64. Tperefickuit CyA MOXeT IOTPebOBATh OT CTOPOHDI, 3AIIPAIIKBA-
IoIeil 06eCITeYNTEABHYIO MePY, IPEAOCTABUTD ObecIIedeH e B CBSI3U
C BO3MOXKHBIM IIPUYMHEHHEM 3TOI MEPO H3AePXKeK U YOBITKOB.

! Cwm., HanpuMep, pasaea 2 raasbt IV A Tumosoro sakorna IOHCUTPAA
o Me)KAyHaPOAHOM TOPFOBOM aPGI/ITPa)Ke (C U3MEHEHUSAMU, HPI/H{HTI)IMI/I B
2006 roAy).
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9. [ucbmeHHble 3aABNEHUA, 3aABIeHUA
cBUpeTeneil, 3aKil04YeHUA IKCNEpPToB
M AOKYMeHTaNbHble J0Ka3aTe/ibCTBa

6S. B xope apOUTPaXKHOrO Pa3OHpPaTeAbCTBA CTOPOHBI OOBIMHO IIpeA-
CTaBASIIOT LJeABIN PSIA AOKYMEHTOB, TAKMX KAK [IMCbMEHHBIE 3asIBACHIS,
3asBACHMSI CBUACTEAEH, 3aKAIOUEHHs IKCIIEPTOB M AOKYMEHTAAbHbIE
AokasareabcTBa. K IIMCbMEHHBIM 3asIBAGHHSIM OTHOCSITCS, HAIIPUMeD,
HCKOBbIE 3asBACHUS U BO3PAXKEHUS 110 UCKY U AIOObIE IIPEACTABAECHIS
OIPOBEP)KEHUIT BTOPOrO PAyHAQ M APYTHe MPEACTABAEHHSI, KOTOpbIe
CTOPOHBI ¥ TPETEFCKHI CYA MOT'YT CYECTh HEOOXOAUMBIMH.

66. TIlpeacTaBAGHHsI MOTYT HANPABAATBCS IOCAEAOBATEABHO, T. .
oaHa cTopoHa (O6BIMHO CTOpOHA, KOTOpas OGpaIjaeTcst C XOAATil-
CTBOM HAM WCTIPAIIMBAeT YAOBACTBOPEHHE) HAIpaBASeT CBOE IpeA-
CTaBAGHHE, TIOCAE 4Yero Apyras CTOPOHA HAM APyTHE CTODOHBI
HaIPaBASIOT BCTPeYHOe TIpeACTaBAeHHe. B KauecTBe aAbTepHATHBBI OT
BCEX CTOPOH MOTYT IIOTPe6OBATh OAHOBPEMEHHOTO HAIIPABACHHS
CBOMX TpeACTaBAeHHEL. VICIoAb3yeMplil MOAXOA MOXET 3aBHCETh OT
KaTeropHH BOTIPOCOB, IO KOTOPBIM HAAAEKHT HANPABUTD MPEACTaBAe-
HIISl, 9Talla apOUTPAKHOrO PasbGHpPATEeAbCTBA M BPeMEHH, KOTAd CTO-
POHBI MOI'YT IIOATOTOBUTb CBOM IIPEACTaBACHHS. B GoabmmHCTBe
apOUTPAXHBIX PErAAMEHTOB 3aTPAIMBAETCS STOT BOIPOC M HMHOIAL
[IOAPOGHO M3AAraeTCst MOCACAOBATEABHOCTD HAIPABACHHS IPEACTABAC-
HUIT 1 TpebyeMoe CopepsKaHHe.

10. [MpaKrtuyeckue petanu, Kacawouwmecs
topmbl U MeTOpa HanpassieHUA
npeacTaBneHUm

67. B orHOmeHHM (OPMBI M METOAQ HAIPABACHHMS IIPEACTABACHUI
HEOOXOAMMO PAcCMOTpPETh MPAKTHYECKHE AETAAM, BKAIOYAs Te,
koTopsie ynomsinyTol B Kommentapuu 7. HexoTopsie ap6urpasHbie
PEerAaMeHTBI COAEPKAT COOTBETCTBYIOMUE MOAOXKEHHS, KaCaloIrecs
9TOro BoIpoca. B 3aBucuMocTy oT 06beMa M XapakTepa MPeACTaB-
A€HHI, KOTOPbIE AOAXKHBI OBITh PACCMOTPEHBI, CTOPOHbI M TPeTei-
CKHIl CyA MOTIYT pPacCMOTPeTh BOIPOC O I[eAeCOOOPasHOCTH
COTAACOBAaHUSI NPAaKTHUYECKUX AETAA€H, KaCaIOIMXCs, Hampumep,
CAeAyIOIIero:

a)  $opMa, B KOTOPOIt HAPABASIOTCS IIPEACTaBACHHS (HATIpH-
Mep, B GyMa)XHOM BHAE, B 9A€KTPOHHON PpopMme HAH Yepes obue-
AOCTYTIHYIO TAATOpPMY), BKAIOYas uX popmar (Hampumep, Creru-
aAbHbIE dIAeKTPOHHBIE pOPMATHI, TaKHe KaK $OPMAT OPUIUHAAA HAH
COOCTBEHHBI (POPMAT, €CAM 9TO NPUMEHHMO, OCOOEHHOCTH
TOMCKa);
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b)  ocobble mapamMeTpbL, KacAIOIHecs YIPaBACHHS IPEACTaBAE-
HMAMH; CHCTeMA OPTaHMU3AIMH, MAPKUPOBKU M HACHTHPUKAIIHH TIPeA-
CTaBAGHHH M CCBIAOK HA HMX, BKAIOYasl BOIIPOC O TOM, MOTYT AU OHU
6BITh TIPeACTaBAEHDB! B 3QeKTHBHO AOCTYMHOI popme (Hampuwmep,
MyTeM HCMOAb30BAHHUS THIIEPCCHIAOK AASl IIUTHPOBAHHS AOKyMEH-
TaABHBIX AOKA3aTEAbCTB U HCTOYHHKOB TIPaBa);

¢) OpraHM3aLMs ONPEACACHHBIX BHAOB  IPEACTABACHHIL
(HampuMep, cAeAyeT AWM IPEACTABAATD KPYTIHblE TAGAHMLII HAHM AHA-
rpaMMbl AHGO ADYTHe BUABI AOKYMEHTOB OTAEABHO);

d)  obecreveHre COXPAHHOCTH M XpaHEeHHe TPEACTABACHHUIT; B
HEKOTOPBIX CAyYasX NPUMEHHMOE 3aKOHOAATEAbCTBO MOXET IIPeAy-
CMATPHUBAaTh KOHKPETHYIO IIPOIIEAYPY XPaHEHMs AOKYyMEHTaAbHBIX
AOKA3aTEABCTB A0 HAYAAd APOUTPAKHOIO Pa3OMPATeAbCTBA; U

8) TapaMeTpbl 3aIUThI AAHHBIX (HanpnMep, B CBA3U CO CBEAE-
HUAMU O CBI/XAeTeA}IX).

11. CnopHble BONPOCHI U UCApALLMBaEMOe
VAOBNETBOPEHWE MAN CPeACTBO NPaBOBOM
3alUThbI

a) [lo0zomoska nepeyHs CNOPHbIX BONPOCOB

68. YacTo CYMTAETCS [IOAE3HDIM, YTOOI TPETENCKHIL CYA B KOHCYAD-
TallMM CO CTOPOHAMH IOTOBHA OPHEHTUPOBOYHBIA IEpeYeHb CIIOp-
HbIX BONPOCOB (B OTAMMHE OT BONPOCOB, IO KOTOPBIM CIOPOB He
BO3HUKAeT) Ha OCHOBe IIPeACTaBACHHUI cTopoH. Ecan Takoii nepedens
FOTOBUTCSI HA COOTBETCTBYIOIEM JTalle apOUTPAKHOTO pasbupareAnb-
CTBa U IIO Mepe HeOOXOAMMOCTH OGHOBASIETCS, OH MOXET IIOMOYb
CTOPOHAaM COCPEAOTOYHTD B CBOMX APIyMeHTaX BHUMAaHHE Ha BOIIPO-
Cax, ONMPEAEACHHBIX TPETENCKIM CYAOM KAaK KPUTHYECKU BKHBIE, U
TeM CaMBIM IOBBICHTH 9QPEKTHBHOCTD ApOUTPAKHOrO pasbupaTeAb-
CTBA M CHH3HTb U3ACPXKKH.

b) OnpedeneHue nopsdka, 8 Komopom 6ydym pewamscs
CNOpHbIe BONPOChI; BO3MOXHOCMb NposedeHuUs
pasdenbHbiX pazbupamesnscms

69. C ydueroMm A060#1 AOTOBOPEHHOCTH, AOCTHIHYTOH MeKAY CTOPO-
HaMH, TPETeHCKUII CyA MOXeT THOKMM 0OpasoM M IO CBOEMy yCMOT-
PEHHIO YCTAHABAMBATD IOCAGAOBATEABHOCTh ApOUTPAKHOrO pasbmpa-
TEABCTBA ¥, B 3ABUCHMOCTHU OT 0OCTOSTEABCTB TAKOTO PA3OHPaTeAbCTBa,
MOKET PACCMATPHBATh BCE CIIOPHBIE BOIPOCH B COBOKYIHOCTH HAU
IIOCAEAOBATEABHO.
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70. B 3aBHCHMOCTH OT KOHKPETHOTO CIIODHOTO BOINPOCA, TpeTeil-
CKHI1 CyA MOXET PacCMOTPETh LieAeCOOOPA3HOCTb BhIHECEHHs pellle-
HUS 1O ONpPEAGACHHBIM TPeGOBAHUAM HAM BOMpocaM (TakuM, Kak
IOPHCAUKI[HS, OTBETCTBEHHOCTb HMAM ADYTHE OTAEAbHbIE BOIPOCEHI,
pasperneHre KOTOPBIX BIIOAHE MOXET COAeHCTBOBATh yperyAupoBa-
HUIO A€AQ) AO BBIHECEHHUS pellleHUs 1o APYTuM Borpocam. [Ipurumas
pelreHHe OTHOCHTEABHO TAaKOTO TTOAXOAA, TPETeHCKHit CyA, BO3-
MOXHO, IIOXEAAeT PacCMOTPeTb BOMPOC O TOM, SBASIOTCSA AH,
COTAACHO IPUMEHHMOMY apOHTPKHOMY 3aKOHOAATEABCTBY, YACTHY-
Hble apOUTPAKHbIE PEIIeHHs MAU PElIeHHs [0 TAKUM IIPHOPHTU3H-
POBAHHBIM TPeGOBAHISAM HAM BOIIPOCAM OTKPBITBIMU AASL CYAEOHOTO
IIepeCMOTPA AO BBIHECEHHSI OKOHYATEABHOIO apOHTPAXKHOIO pellre-
HUsL. B Tex cAydasix, KOraa TPETeHCKHMIl CyA MPUHEMAET pelleHue o6
H30PAHIH PA3ACABHOTO MOAXOAQ K YPETYAHPOBAHHIO ONPEACACHHBIX
BOIPOCOB, HallpaBACHUE MPEACTABACHHUI CTOPOH M, €CAH 3TO TIpUMe-
HHUMO, PaCKPBITHE COAEPXKAITeHCs B AOKyMEeHTaX HHPOPMAITMH MOTYT
6bITh OPraHU30BAHbI HA PA3AHYHBIX ITANAX C LIEABIO OTPAXKEHHS TAKOM
IIO3TAMHOM CTPYKTYPbI apOUTPAXHOTO pasbuparesbcrsa. Takoil IOA-
XOA MOXeT HMeTb TIOCAACTBUS AASL MIPOIeCCA BHIHECEHHUS pelleHus,
U MO3TOMY TPETeHCKHUit CyA, BO3MOXKHO, TIOXKEAAeT TH[ATeAbHO HU3Yy-
YUTh BOIPOC O TOM, CyIIeCTByeT AU BEPOSATHOCTb TOTO, YTO TaKOH
TIO3TAIHBIH MPOIECC MO3BOAUT COKOHOMUTD BPeMS U M3ACPIKKH AAS
BCell IPOLIeAYPBI Pa3bUpATEAbCTBA UAM JKe YTO OH OYAeT OKasbIBaTh
IPOTUBOTIOAOXKHOE BO3ACHCTBHeE.

¢) MHcnpawusaemoe yoosnemsopeHue unu cpedcmso
npasosol 3auyumel

71. EcAu TpeTeiCcKHil CyA CYMTAET, YTO MCIPAIIMBAEMOE YAOBAET-
BOpEHUE UAH CPEACTBO IIPABOBOIT 3aIIUTHI CYOPMYAUPOBAHBI OAHOM
U3 CTOPOH HEAOCTATOYHO YETKO, AASL TOTO YTOGbI, HampuMmep, obe-
CIIeYUTb HCIOAHEHHE AKGOr0 apOUTPaXHOIO pelleHHUs], KOTOpoe
MOXXeT IPEAOCTABUTD TAKOE YAOBAETBOPEHHE UAH CPEACTBO IPABO-
BOIl 3alUTBL, CYA MOXKET pacCMOTpeTb BOIpoc 06 wuHPopMU-
POBAaHMM CTOPOH O CBOE€il O6eCIOKOEHHOCTH C YYeTOM TOro,
YTO TPETENCKHI CyA OOBIMHO m3beraeT BHECEHHs IIO CBOEH COO-
CTBEHHO! MHULJMATUBE IPEAAOKEHUS O 3aIlpOCe HOBOIO CPEACTBA
YAOBAETBOPEHHSL.

12. [lpykecTBeHHOe yperynupoBaHue

72. Tlpu HapAeKamux OOCTOATEABCTBAX TPETEHCKHI CYA MOXET
TIOAHATD BOTIPOC O BO3MOXKHOCTH AOCTIDKEHHS MMPOBOTO COTAAIIe-
HUSL MEKAY CTOPOHAMH. B HeKOTODBIX IPAaBOBBIX CHCTEMAX ApOUTPAK-
HOe 3aKOHOAATEABCTBO AOINYCKAeT OKa3aHHe TPeTeHCKHM CYAOM
COAEMCTBHS AOCTHXKEHHIO MUPOBOTO COTAANIEHHS C COTAACHS CTOPOH.
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B Apyrux mpaBoBBIX CHCTeMaX TPeTEHCKOMY CYAy paspelnaercs AUIIb
HOAHHMMATDH BOIIPOC O BO3MOXXHOCTH MHPOBOIO COTAALIEHHs 6e3 yda-
crust Tpereiickoro cyaa. Ecan npumeHnMoe apOUTpasKHOE 3aKOHOAA-
TEABCTBO AOMYCKAeT OKa3aHHe TPeTeHCKUM CYAOM COAEHCTBUS
AOCTIDKEHHIO MUPOBOTO COTAAIIEHHMS, OH MOXKEeT, ECAU CTOPOHBI IIPO-
CAT 06 9TOM, AABATh PEKOMEHAALIMH MAH OKA3bIBATH IIOMOIIb CTOPO-
HaM B XOAe HX IleperoBopoB. Hexoropbie BHABI apOHTPaXKHBIX
PerAaMeHTOB MPEAYCMaTPUBAIOT OKa3aHKe TPETeHCKUM CyAOM COAeH-
CTBUS AOCTHXKEHHIO MHPOBOTO COTAQIIEHHMS.

13. [lokymeHTanbHble JOKa3aTesbCTBa

a) [lpedenbHble cpoKu npedcmasieHus CMopoHamu
00KyMeHManbHbIx 00KA3amMesnbCcms; nociedcmsus
HenpedcmasieHus Unu N030He20 npedcmasgieHus

73. Tperefickuil Cys OOBIMHO YCTAHABAWUBAET IIPEAEAbHbIE CPOKU
[PEACTABACHHUSI AOKYMEHTAABHBIX AOKA3aTEABCTB Ha HAYAABHOM 9TaIle
apburpaxHOro pasbuparesbcTa. TpeTefCKUil CyA MOXET AATh CTO-
POHaM yKasaHHe HAIPABUTD [OATBEPXKAAIOLINE AOKA3aTEAbCTBA BMe-
CTe C UX NPEACTABACHMSIMU B IUCbMEHHON QOpMe MAM He IO3AHEE,
YeM yKa3aHHBII II0CAEAYIOLIMI MOMEHT BPEMEHH.

74. Tperefickuil Cyp MOXeT Pa3bsCHHUTb TOCAEACTBHS ITO3AHETO
TPEACTAaBACHUS AOKA3aTEAbCTB U KaK OH HAMEPeH pacCMaTpuBaTh
HpOChOBI IPHHATH MOAAHHBIE C ONO3AAHHEM ImpeAcTaBAeHus. OH
MO3KeT IOTPe6OBATh OT CTOPOHBI, AOOUBAIONIEFICS IPUHSTHS AOKA3a-
TEAbCTB MOCAE HCTeYeHHs IMPEACAbHOTO CPOKA, MPUBECTU MPHYIHHbI
sapepxku. Ilpu pemenun Bompoca O HPHHATHH IIPEACTABACHHI,
MIOAQHHBIX C OIIO3AAHHEM, TPETENCKOMy CYAy IIOTpebyercs ydecTb
aCMeKThl MPOIeCCYaAbHON 3)PeKTHBHOCTH, AOCTHUIaeMOH 3a cdeT
OTKa3a B MPUHATUH TIO3AHUX MPEACTABACHHIH, BO3MOXKHYIO TTOAb3Y OT
X IPUHATHSA M UHTEpechl CTOpoH (HampHMep, 06ecIeYnTb APYTOit
CTOpPOHE BO3MOXKHOCTb HANPaBAATb 3aMEYaHUS HAU TIPEACTABHTD
CBOM AOTIOAHMTEAbHbIE AOKAa3aTeAbCTBA B OTBET Ha IO3AHee
TIpeACTaBACHHE).

75. Tperefickuil Cyp MOXeT HAIIOMHHUTb CTOPOHAM, YTO, €CAH CTO-
POHA AeAaeT He3allAAHMPOBAHHbIE NPEACTABAGHMs, TPETeHCKUM Cya
MOXeT PacCMOTPETh BOIPOC O TOM, IPHHHMATh AM TaKUe ITPeACTaB-
Aennst. Kpome Toro, ecan Kakoi-An60 CTOpOHe MPeAAaraeTcsi Ipea-
CTaBUTb AOKA3aTEAbCTBA B TIOAAEPIKKY CBOETO A€Ad, HO OHA He AeAaeT
9TOrO B TeUeHHEe YCTAHOBAGHHOTO CPOKa 0e3 IMPHBeAEHHMS AOCTATOY-
HOTO OGOCHOBAaHIHS TaKOTO HEIPEACTABACHUS, TO TPETEHCKHI CyA
MOXET BBIHECTH apOHTPAXXHOE PellleHHe MCKAIOUMTEABHO Ha OCHOBE
IIPEACTAaBAEHHBIX €My AOKa3aTeAbCTB.
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b) [lpocbbel 0 packpeimuu oKymeHmos

76. TIoAXOABI, 3aKpeIIAeHHbIE B APOUTPAKHOM 3aKOHOAATEABCTBE H
IIPAKTHKe, PA3HATCS MO BOIIPOCY O TOM, MOXKET AM KakKas-AHOO cTo-
poHa 00paTUTBCSI K APYTOM CTOPOHE HMAM CTOPOHAM C IPOChOoit o
PacKpBITHH KOHKPETHBIX AOKYMEHTOB M B KaKOH Mepe TPeTeHCKUH
CYA AOAXKEH IpEAINCHIBATD TaKOe pPackKpbiTHe (AAS BO3MOXKHOM
TIOAQYH TIPEACTABACHHH B KA4eCTBe AOKA3ATEABCTB), KOTAR 3AIIPAIIH-
BaeMasi CTOPOHA OTKA3bIBAETCSI PACKPBITH TAKHe AOKYMEHTHI A0Opo-
BOABHO. B CBsI3M ¢ 3TMM, BO3MOXHO, OBIAO 6BI IOA€3HBIM, YTOOBI
TPeTeHCKHil CyA Ha PaHHEM OTalle Pa30MpPaTeAbCTBA PA3bsICHHA CTO-
POHAM BOIIPOC O TOM, MOXET AM KaKasi-AMOO CTOPOHA IPOCHTH ApY-
IyI0 CTOPOHY PACKPBITh AOKYMEHTHI H, €CAH A3, YKa3aTh MacIITaObl
TAKOTO PACKPBITUS M YCTAaHOBHTh COOTBETCTBYIOIHE HPEACAbHBIE
cpox, GpopmMy mpOChO O PACKPHITHH ¥ HPOLEAYPHI OCIIAPUBAHMUS
TaKHX IIPOCbO, €CAU 3TO YMECTHO.

77. TIpocsbbl O PACKPHITHH AOKYMEHTOB MOTYT OBITh HM3AOXKEHbI
PA3AMYHBIM 06Pa3OM, OAHAKO, KAK IIPABUAO, OHH PUKCHPYIOTCS B Ipa-
rKe, KOTOPHI MIPEACTABASIETCS APYTON CTOPOHE M B KOTOPOM yKa-
3BIBAIOTCS HE TOABKO 3allpallliBaeMble AOKYMEHTBI, HO U OCHOBaHHUS
HAIIPaBAGHMsSI TAKOHM MPOCHOBL, a TAKKe YaCTO 3asBACHHE O TOM,
MoYeMy 3allpaliiBaeMble AOKYMEHTbl CUMTAIOTCS HAXOAAIIMMUCSA BO
BAAAGHHH APYTOM CTOPOHBI M HHBIM 00Opa3soM He MOTYT OBITH IIOAY-
YeHBI 3aNpAlIUBAIONell CTOPOHOH. 3aTeM Apyras CTOPOHA MOXKeT
ykasarh B rpaduKe, COTAACHA AU OHA C TAKOM IIPOCHOOIL, A eCAH HeT,
TO NPHBECTU IIPHYMHBI CBOETO Hecoraacust ¢ Heit. OOBMHO CTOPOHBI
CHA4YaAQ OOMEHHBAIOTCS TOABKO MEKAY COOOF PACKPBITHIMU AOKYMEH-
TaMH, a 3aTeM OMNPEAEASIOT, KaKue M3 PACKPBITHIX AOKYMEHTOB IIPeA-
CTaBUTb B Ka4eCTBE AOKA3aTEAbCTB.

78. Ecam HPOC])6]>I O PACKpbITHU AOKYMEHTOB OCIApHBAIOTCH, TO
3alpamuBaroas CTOpOHa MOXXET PEIINUTD IIPEACTABUTD TpeTeﬂCKOMy
CyAy OCITapHBaeMbIe l'IpOCb6I)I AAsL BBIHECEHUS TIPEATIMCAHUS Aroboit
13 CTOPOH HMAU obeum CTOpOHaM PaCKpPbITb AOKYMEHTBI. TpeTeﬁCKHﬂ
CYA 4aCTO BKAIOYAET B FPaCI)I/IK OTYET O CBOEM pENIEHNH OTHOCUTEAPHO
TOI'0, CACAYET AW IPEANUCHIBATD PACKPHITHE AOKYMEHTOB IIO Ar060it
ocnapnnaeMoﬁ HPOCbGe.

C) ,ﬂoxa3ame/7bcmsa, noJjiy4eHHsle mpemeﬁCKUM C_yaOM
om mpembux CIMOpPOH

79. Tlpu HeOOXOAMMOCTH M KOTAA 9TO AOITYCKAETCs IIPHUMEHHMBIM
apOUTPaXKHBIM 3aKOHOAATEABCTBOM U ApOUTPAXKHBIMU PErAAMEHTAMH,
TPETeMCKHIl CyA MOXXET CAMOCTOSTEAbHO MPEAIPUHATD HaAAKAII[He
IIArd AASI TIOAYYEHHsI AOKA3aTEAbCTB OT KAKOM-AHOO TpeTbeil CTo-
POHBI TTOCAE MPOBEACHUS KOHCYABTALIME CO CTOPOHAMH. JTO OTHO-
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CHTCS K AOKYMEHTAABHBIM AOKA3aTEAbCTBAM, A TAKOKe K ADYTHM BUAAM
AokasaTeabcTs (oM. Hwke, KommenTapwit 16).

d) YmsepxdeHus omHocumensHo nNpoucxoxoeHus u
aymeHmMUYHOCMU OOKYMeHMAnbHbIX O0OKAa3amesbcms

80. Ha pannem aTame apOUTPaXKHOTO Pa3OMPATEAbCTBA TPETEHCKHIT
CyA YaCTO YKAa3bIBAeT, YTO €CAM TOABKO KaKas-AMOO M3 CTOPOH He
3asIBASIET BO3PAXKEHHUI IIPOTHB A0OOTO M3 HIDKECAEAYIONIMX 3aKAOUe-
HUIl B TeYeHHe OrOBOPEHHOIO CpPOKA, TO OYAeT CUMTAThCS, YTO:
) AOKYMEHTaAbHOE AOKA3aTeAbCTBO NPUHIMAETCS B KaueCTBE AOKa-
3aTEAbCTBA, IPOMCXOAAIIEr0 M3 YKA3aHHOrO B HEM HCTOYHHKA;
b) ormpaBaeHHOE COO6uieHMe TPUHUMAETCS 6e3 AOLIOAHHTEABHOTO
MIOATBEPXKAEHHSI TOTO, 9YTO OHO OBIAO IIOAYyYEHO aApecaToM; M
¢) KOTHSI IPHHIMAETCS KaK BOCIPOM3BOAUMBIIL 06pasel; TOAAMHHOTO
AOKyMeHTa. 3asBACHHE TPETEHCKOro CyAd IO 3TOMY BOIMPOCY MOXKET
YIIPOCTUTb IPEACTABACHHE AOKA3aTEAbCTB M IIPEAOTBPATUTDb BBIABHU-
JKeHHe HeOOOCHOBAHHBIX M 3aTATMBAIONIHX BPeMsl BO3PAXKEHHUIT.

81. EcAm cymecTByloT BOMPOChI OTHOCHTEABHO TPOHMCXOXKACHHS,
AyTEeHTUYHOCTH HAU MTOAHOTBI AOKYMEHTAABHBIX AOKA3aTEAbCTB, TO Tpe-
TEVICKHUIL CyA MOXKET IOTPeOOBATh YAOCTOBEPEHHS IOAAMHHOCTH AOKA3a-
TEABCTB; KPOMe TOT'0, OH MOXKET IIOTPeb0BaTh 0OecredeH s AOCTYIIHOCTH
AOKA3aTeAbCTB B HX TOAAUHHOM BHAE AASI CTOPOH UM TPETEHCKOTO CyAQ.

e) [lpedcmasneHue 0OKymeHmManbHbiX GOKA3AMENLCMB

82.  Aast TOrO 4TO6BI M36EXKATH IOBTOPHOI TOAAYH TIPEACTABACHHI],
CTOPOHBI OOBIYHO AOTOBAPUBAIOTCS MAM TPETEHCKHI CYA IIOCTAHO-
BASIET, 4TO MOCA€ TIPEACTABACHHUS AAHHOTO AOKYMEHTaABHOTO AOKa3a-
TEABCTBA AASL BHECEHHS B IPOTOKOA OAHOM CTOPOHOM OHO He AOASKHO
HOBTOPHO TIPEACTABASATLCS APYTOi CTOPOHOM.

83. TTocae TOro Kak KaXXAast U3 CTOPOH IPEACTABUAA CBOU AOKYMeH-
TaAbHBIE AOKA3ATEAbCTBA, TPETEHCKMI CyA MOXET PEKOMEHAOBATH
CTOPOHAM IIOATOTOBHUTD AO HAYAAA CAYIIAHHIT COBMECTHYIO OAGOPKY
AOKYMEHTAABHBIX AOKasareAbCTB. CTODOHAM H/HMAH TpeTeicKoMy
CyAy TakoKe OBIBAET IIOAE3HO B IIPAKTHYECKOM IIAAHE BBIOPATh 4acTO
HCIIOAb3yeMble AOKA3aTEABCTBA M CO3AATh COOTBETCTBYIOLIMI KOM-
IAeKT “pabourx’ MAM “KAIOYEBBIX AOKYMEHTOB BHE 3aBHCHMOCTH OT
TOrO, GBIAM A OHU NPEACTABAEHBI COBMECTHO HAM MHBIM 06pasoM.

84. TlpepcraBAeHHe HEKOTOPBIX AOKA3aTEAbCTB BBHAY HX OObeMa
HAY XapaKTepa MOXeT ObITh 00AerYeHO, eCAU OYAET MOATOTOBAEHO HX
KpaTKoe COAepXKaHHe B (opMe AOKAAAA AABOKATa HAHM OKCIepTa
(Hampumep, AMIAOMHpPOBAHHOTO —OyXraATepa HAH HHKeHepa-
KOHCYABTaHTa). B 3TOM AOKA2A€ MHPOPMALHS MOXKET GbITh IPEACTAB-
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A€Ha B BHAE pesioMe, TabAMI] MAM Auarpamm. Takoe mpeacTaBaeHHe
MOXXET AOIIOAHSATBCS MEepPaMH, KOTOpbIe AQIOT CTOPOHAM M TpeTei-
CKOMY CYAY BO3MOXXHOCTb PacCMOTPETb HCIIOAb30BAHHBIE AAHHBIE U
METOAOAOTUIO TIOATOTOBKHM AOKAAAQ, @ TaKoke IPOBEPUTh ArOGbIE
AOIIYIIIEHHUS], CAGAAHHbBIE B XOA€ €rO IIOAOTOBKH.

85. B xommenrapusx 7 u 10 OpUBOAATCA M APyTHe IPaKTUYeCKHe
AETaAM, KOTOpbIe CTOPOHBI M TPETEHCKHUIL CyA, BO3MOXKHO, IOKEAAIOT
Y4eCTb B CBA3H C IIPEACTABACHHEM AOKYMEHTAABHBIX AOKA3aTEAbCTB.

14. CBupertenu, ocBefoMyieHHble 0 (paKTax

a) BeissneHue csudemenedl, ocBe0OMACHHbIX O (hakmax;
KOHMAKmsl CO CMOPOHAMU U UX npedcmasumenamu

i) 3asBneHus cBupeTeneit U 3abnaroBpeMeHHoE yBefOMIEHUE

86. Tperefickuit CyA COBMECTHO CO CTOPOHAMH MOXET Pa3bsSICHHUTD,
GyAyT AM IPUBA€YEHBI CBHAETEAH, OCBEAOMAEHHbBIE O (PAKTAX, M €CAK
Ad, TO OGYAyT AU IPEACTABAEHBI NIUCbMEHHbIE 3asBACHHS CBHAETEAEN
(cm. HIDKE, ITYHKT 88).

87. Tperefickuil Cys MOXET TaKXe Pa3bsCHHTh, KAaKMM 0Opasom
GyAyT OIIpeAeAeHDI 3a0AarOBPEMEHHO AO IIPOBEAEHHS AF0OOTO CAyIIa-
HUS CBHAETEAH M 00'BeM HX IPEATIOAAraeMbIX MOKa3aHHit. B wacTHO-
CTH, TPETEHCKHH CyA MOXET 3alPOCHUTbh y CTOPOH CAEAYIOIIYIO
HHPOPMAITMIO OTHOCHTEABHO IIPEAAATaeMBIX CBUACTEACH B AOTIOAHE-
HHe K X UMEeHaM H appecaM:

a) BOmpoc M AKTHI, IO KOTOPBIM CBHAETEAH OYAYT AABaTh
MOKA3aHMS;

b)  A3BIK, HA KOTOPOM CBHAETEAU GYAYT AQBaTh TIOKA3AHIS;

¢)  XapakTep OTHOIIEHHWIl CBHAETEAETT C AI0GOI U3 CTOPOH U UX
CBA3b C IPEAMETOM CIIOpa;

d) KBaAM(HKAIIMOHHBIE AAHHbIE H OTIBIT CBUAETEACH B TEX CAY-
Yasx U B TOM Mepe, B KOTOPhIX OHH HMEIOT OTHOUIEHHE K IpeAMeTy
CIIOpa MAM CBHAETEAbCKHMM ITOKA3aHHUAM; U

¢)  KakuM o6pa3soM CBUAETEAH Y3HAAU O $AKTAX, IO KOTOPHIM
OHHM OYAYT AQBaTh ITOKA3AHMSL.

88. 3asBAeHHE CBHACTEAS — I9TO AOKYMEHT, KOTOPBI MOXET CAy-
JKUTb B Ka9eCTBE AOKa3aTeAbCTBA, MPEACTAaBAEHHOTO 3THM CBUAETE-
AeM, 1 OyAeT, KaK IIPaBHAO, BKAIOYATh HHPOPMALIHIO, COAEPIKALIYIOCS
B myHkTe 87. IloAe3HO yKkasaTh B 3asBACHUHU CBHUAETEAS] BCe AOKY-
MEHTaAbHbIe AOKA3aTeAbCTBA, HAa KOTOpble OH ommpaercs. Ecam
TIPEACTAaBAEHO NMHChbMEHHOE 3asBAEHUE CBHAETEAs], TO, KaK MPaBHAO,
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HPHHATO CYMTATh, YTO ITO 3asIBACHUE He HY)KHO TIOBTOPATD B yCTHOH
dopme Bo Bpems caymanua. JacTo OHO MPUHMMAeTCS B KadecTBe
MOAHOIIEHHOTO MPSMOTO IIOKA3aHMS CBHAETEAS, M Ha CAYIIAaHUH
HeOOXOAMMO AMIIb KPaTKOE YCTHOE 3asBACHHE, B KOTOPOM IIOA-
TBepKAAeTCsl (BOBMOYKHO, BLIACASIIOTCS OTIPEACACHHDIE ACTIEKTBI) AU
OOHOBASIETCS] ICHMEHHOE 3asIBACHHE, KOTOPOe TpehyeTcsi BO BpeMst
NpOBeAeHHs CAyIaHus. ITucbMeHHOe 3asBACHHE CBUACTEAS MOXKET
YCTpaHSTh HeOOXOAMMOCTD 3aCAYLIMBATh CBUAETEAS, MHpOpMALs
KOTOPOIO He BbI3IBAET BO3PAXEHHII, IIOCKOABKY HET HEeOOXOAHUMO-
CTH 3aCAYIIMBATh HA CAYIIAHWH BCeX CBHAETEeAeH, KOTOphIe TPeACTa-
BHAH NIHCbMeHHbIe 3asBAeHus (cM. Hwxke, myHKT 123). Tpeteftckuit
CyA MOXeT IOTpe6oBaTh, YTOOBI KXKAAS CTOPOHA YKA3aAd, KAKHX
CBHAETeAeH ADYTOil CTOPOHbBI HAH CTOPOH OHA JKeAAeT OMPOCHTDb BO
BpeMsl CAyITaHHSL.

ii)  MoryT nn Kakas-nnbo CTOpoHa UAW NMLQ, CBA3aHHble
C OfiHOW M3 CTOPOH, 3aC/ylNBaTbCA B KayecTse CBUAeTeNei

89. MexayHApOAHDI ApOUTPAXK MOXKET OTAMYATHCS OT HAIIMOHAAD-
HOM CyAeOHOM IIPAKTHKU B BONPOCE O TOM, MOTIYT AM KaKas-AHGO
CTOpPOHA MAHM OIIpEAGACHHbIE AHUIA, CBA3AHHbBIE C OAHOM U3 CTODOH,
3aCAYIIMBATHCA B KauecTBe CBHAeTeAell (HapuMep, ee AOAKHOCTHbIE
AWMIA, CAyXQIIHe MAM AOBEPEHHBIE AMIA). B HEKOTOPHIX MpPaBOBbIX
CHCTeMax Kakas-AMOO CTOPOHA MAM TaKue AHIA He MOTYT IIOAYYHTb
PpaspelneHs AABaTh IIOKA3AHKS B KAYeCTBE CBUACTEACH B XOAE CyAeO-
HOrO pPasOMpPaTeAbCTBA, OAHAKO MOIYT 3aCAYIIMBATHCS B HHOM
KayecTBe (HANpHUMep, B KAYeCTBE OAHOM H3 CTOPOH HAM AHIJ, PACIIO-
AQraloIUX COOTBETCTBYIOMmell nupopmarueri). TeM He MeHee B Mex-
AYHApPOAHOM apbUTpasKe TAKOE PABAIYHE PEAKO IIPOBOAMTCS, M KAKas-
AM6O CTOPOHA HAM TAKHE AHI}A, KAK IPABUAO, MOT'YT GBITH 3aCAYIIAHDI
B KaYeCTBe CBHAETEeAEH.

iii) XapaKkTep KOHTaKTOB OAHOI W3 CTOPOH MM

ee npeacrasutena Co CBupetenamu

90. TIlpakruka B 00AACTH MEXAYHAPOAHOTO apOHTpaKa MOXeT
OTAMYATHCS OT HAI[FIOHAABHON CYAeOHOI IPAKTHUKU B TOM, 9TO Kaca-
€TCs AOITyCTUMOCTH KOHTAKTOB AO AQYM ITOKA3aHUM MEXAY A¥06011 U3
CTOPOH HMAU €e IPEACTAaBUTEACM H CBHACTEASMH, MPEACTaBACHHBIMU
9TOH CTOPOHOM, a TAakXKe XapakKTepa TaKUX KOHTAKTOB. B MexayHa-
POAHOM apOHUTpasKke KOHTAKTHI AO AAYM IOKAZAHMI MIMPOKO IIPU3HA-
IOTCSl, XOTS HEKOTOPHhIe IPABHAA MPOBEACHHUS CAYIIAHHS 3alIpeljaioT
aABOKATy OOCYXAATh IIOKA3AHMS CBUAETEAEH 3a0AAarOBPEMEHHO AO
CyA€OHOTO CAyIIAHUS MAU apOUTpasKHOrO pasbupareabcrsa. Tpereit-
CKHIT CyA MOXET PacCMOTPEeTh BOIPOC O Pa3bsACHEHHU HAa HAYaABHOM
9Tale apOHTPAXHOrO Pa3OHPATEAbCTBA, KAKOTO POAA KOHTAKTBI
paspemeHo MOAACPKHBATh CTOPOHE HAM ee IPEACTABHTEAI0 CO CBO-
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UMHU CBUAETEASMH MPH HATIPaBACHUH 3aIPOCa OTHOCUTEABHO (aKTOB
IO A€AY, TPU MOATOTOBKE MHChMEHHbIX 3aBACHUH CBHAETEACH U MpH
TIOATOTOBKE CBUAETEAS K AQue YCTHBIX MoKasaHuH. OAHMM U3 pacrpo-
CTPaHEeHHBIX BUAOB MPAKTUKU SBASETCS paspelieHHe CTOPOHAM HAM
UX MPEACTABUTEASM MPOBOAUTDH OMPOChI CBOMX CBHAETEAEH OTHOCH-
TeAbHO (AKTOB, MMEIOLIHX OTHOLIEHHE K CIIOPY, U/ HAM OKa3bIBATH MM
TIOMOIIIb B TIOATOTOBKE 3asBAGHHI CBUAETEAEH; B TO JKe BpeMs Cylre-
CTBYIOT pasHble MHEHHS OTHOCHTEABHO TOTO, HACKOABKO OAHA U3 CTO-
POH HAH ee TIPEACTABUTEAb MOTYT OKa3bIBaTh CBUAETEASM IOMOIID B
UX TIOATOTOBKE K CAYIIAHHIO.

b) [opadok cHamus ycmHbix nokasaHul csudemenel

91. Xorst apOUTPaKHOE 3aKOHOAATEABCTBO M ApOUTPAXKHbIE Peraa-
MEHTbI, KaK IIPABHAO, IIPEAOCTABASIOT TPETENICKOMY CYAY LIMPOKYIO
CBOGOAY YCMOTpEHHsSI B OTHOLICHHH IIOPSIAKA IIOAYYEHHS YCTHBIX
AOKA3aTeAbCTB OT CBUAeTeAel (CHATHS YCTHBIX NOKA3aHWit), Tpak-
THKa II0 9TOMY BOIPOCY PasHHUTCA. B 1jeAsix 06AeryeH s MOATOTOBKI
CTOPOH K CAYIIAHHIO TPETEHCKUIl CYA MOXET PacCMOTPETh BOIPOC
O pasbsCHEHHH HEKOTOPBIX HAM BCEX MOMEHTOB, 3aTPOHYTBIX B
KommenTapru 17, Hioxe.

15. 3kcneptbl

a) Budsi 3xcnepmos u ux 8bi6op

92. MHorue apOUTpaXkKHble 3aKOHBI M ApOUTPAXHDBIE PETrAAMEHTHI
IIPeAyCMATPHBAIOT yYacTHe B apOHTPAKHOM PasOHPATEAbCTBE OA-
HOT'O MAU HECKOABKHX 9KCIIePTOB. HepeAKo CTOpPOHDI IIPeACTABASIOT
AOKAQA TIPHBACYEHHBIX HMH OAHOTO HAH HECKOABKHX 9KCIIepTOB (uMe-
HyeMbIX “9KCIIePTAMH, HA3HAYEHHbIMH CTOPOHAMU~ MAU “DKCIIePTaMH-
CBUAETeASIMI”) AAS PeIleHHs CIOPHBIX Bompocos. TpeTeiickuit cya
MOXXeT Ha3HAYUTb CBOETO COGCTBEHHOTO dKCIepTa (MMeHyeMoro “aKc-
NepTOM, HA3HAYEHHBIM CYAOM”) AAS TIPEACTABAGHUS AOKAAAQ TIO
BOIPOCAM, TPeOYIOU[MM PEKOMEHAALMI 9KCIIEPTOB, MAH OKA3aHIS
eMy IOMOIIH 110 BOIPOCAM, TPeOyIOIUM HAANYKS CIIELIHAAM3HPOBAH-
HDBIX 3HAaHUU MAW HABBIKOB.

93. B cayuae HeOOXOAMMOCTH CTOPOHAM U TPETEHCKOMY CyAy
MOXEeT IIOTPebOBaThCSI IIOMOIb B BBIOOpE 9KCIEPTOB, M TaKOe
COAEICTBHE MM MOTYT OKa3aTbh apOUTPaXKHbIE YIPEKAEHHs, TOPro-
BbIe IAAATBl U APYTHE CIIeIJHaAM3HpOBaHHbIe opraHusanuu. OT
9KCIIEPTOB OOBIYHO TpebyerTcs: MPEACTABUTh HHGOPMAIMIO O CBOEM
ombITe B popMe pe3toMe HAU M3A0XKEHHUS IIPAKTHYECKON AeATEABHO-
CTU B IIOCAEAHEe BpeMsl, NpeAllecTByIollee UX IPHUBACUEHUIO HAU
Ha3HAYEHUIO.
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b) 3kcnepmei, Ha3HAYEHHblE CMOPOHAMU,
3KCnepmesi-c8udemenu

94. Kaxpast CTOpOHa MOXKET AATb HOPYUEHUsI CBOMM COOCTBEHHBIM
axcriepram (“oKcriepTaM, Ha3HAYEHHBIM CTOPOHAMH HAH “OKCTIEPTaM-
cBUAeTeAsM”) B OTHOIIEHMM BONPOCOB, KOTOPBIE AOAXKHBI ObITb
3aTPOHYTHl B MX AOKAAAAX, HAM K€ CTOPOHBI MOI'YT COTAACOBATH
COBMECTHBIIT CIIUCOK BOIPOCOB AASL PACCMOTPEHHS 9KCIIEPTAMH.

9S. Tperelckuil CyA MOXET BIIOCAGACTBUH IIPEAAOXKUTh HA3HAYEH-
HBIM CTOPOHAMH 9KCIIepTaM, KOTOpbIe 3aTParMBalOT OAHY M Ty Xe
TeMy, IPEACTaBUTb COBMECTHBIM AOKAAA C YKa3aHHMeM IYHKTOB, IO
KOTOPBIM Yy HHMX MMEETCS MAW OTCYTCTBYyeT COTAACHE, YTO MOXKET
Cy3UTb KDPYI BOIPOCOB, KOTOpble OYAyT PacCMAaTPUBATBCS B XOAE
[IOCACAYIOILIETO Pa30MpPaTEeAbCTBA.

96. B Tex cAyvasx, KOTAQ OKCIIepThl, Ha3HAYeHHbIE CTOPOHAMH,
BBIPKAIOT MPOTHBOIIOAOXKHbBIE MHEHHS, TPETEHCKHUIT Cyp MOXeT pac-
CMOTpeTh BOIIPOC O TOM, YTOOBI 3AIPOCHTH AOTIOAHHTEAbHBIE HAM
OTBETHbIE 3aSBACHHS 3KCIIEPTOB-CBUACTEACH AASL PEIeHHUS CIIOPHBIX
BOIIPOCOB.

97. TpeTencKuil CyA MOXKET TakKe 0OPATHTHCS K IKCIIEPTaM, Ha3Ha-
YeHHBIM CTOPOHAMH, C IPOCHOON OOMEHATHCS CBOMMU AOKAAAAMH, &
3aTeM IIPOBECTH HeOQHUIMAABHOE COBEINaHHe, Ha KOTOPOM OYAyT
06CyXKAEHBI BOIIPOCHI, IO KOTOPBIM y 9KCIIEPTOB MMEETCS HAM
OTCYTCTBYeT coraacue. IIpu TakoM I0oaAXOAe 3KCIIEpPThl, BO3MOXHO,
OyAyT AaBaTb GOAee B3BelIEHHbIE OTBETBI Ha BOIIPOCHL APYT APYTra,
BBUIBASITH OOLJHOCTD MO3UIIMI U/HAM HAXOAUTb BPeMsl AASL OGCYX-
AEHISI AIOOBIX KOHKPETHBIX BOIIPOCOB. 3aTeM B AOKAAABI 9KCIIEPTOB
MOT'YT OBITH BHECEHBI COOTBETCTBYIOINME H3MEHEHUS HAH JKe IKC-
[ePTHl MOTYT IPOUHPOPMHUPOBATH O PE3YABTATAX TAKOM PAbOTHI HA
CAyIIaHHUSX.

98. IHoraa CTOpPOHbBI MOTYT AOCTHYb AOTOBOPEHHOCTH IO KAaHAMAQ-
Type OAHOTO COBMECTHO Ha3HAYeHHOTO dKCTIepPTa HAU COTAACHTBCSA C
TeM, YTOOBI HA3HAYEHHbIE MMH IKCIIEPTHI IOATOTOBMAH OAMH COB-
MECTHBIH AOKAAA, KOTOPBIN CTOPOHBI BIIpaBe KOMMEHTUPOBaTh. [Ipe-
HUMYIECTBA TaKUX TOAXOAOB 3aKAIOYAIOTCS B CHIDKEHMH 3aTpar H
YIIOPSIAOYeHHH apOUTPAXHOIO pasbupareAbcTsa. [Ipu coraacoBanHuu
OAHOTO COBMECTHO Ha3HAYEHHOTO KCIIePTa UAU MOATOTOBKH OAHOTO
COBMECTHOIO AOKA3A3, BO3MOXKHO, IIOTPeOyeTcs C CaMOro HayaAa
Pa3BACHHUTD, GYAYT AM CTOPOHBI CBSI3AHBI BBIBOAAMH COBMECTHOT'O 9KC-
TepTa HAM BHIBOAAMH, COAEPIKANIUMHUCS B COBMECTHOM AOKAAAE.

99. Tpereiickuil Cys MOXeT PacCMOTPETh BOIPOC O TOM, AOAXHBI
AU AOKAAABI 9KCIIEPTOB MTOAABATHCS IIOCAEAOBATEABHO MAM OAHOBpeE-
MEHHO, a TaKXe O BPEeMEHM HX IPEACTABACHUS, B YACTHOCTH CAEAyeT
AU TIPEACTABASITh MX BMECTe C MCKOBBIM 3asBA€HHEM MAM BO3PasKeHM-
SIMM TIO HCKY.
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100. Kpome Toro, TpeTeiickuii Cya, BO3MOXKHO, IIOXKEAAET yTOYHUTD
XapakTep U MACIITabbl KOHTAKTOB MEXAY CTOPOHAMU HAM HX IPEA-
CTaBUTEASMH U X OKCMIEPTAMH, A TAkKe BOIPOC O TOM, MOXKHO AM
IIPEAAOKHTD KAKOH-AMOO CTOPOHE PACKPHITh HHPOPMALMIO O TAKHX
KOHTaKTax.

¢) 3Kcnepmesl, Ha3Ha4YeHHble mpemelckum cyoom

i)  OyHKUMsS 3KCnepTa, HAa3HAYEHHOro TPETeHCKUM CyAOM

101. OQysknua asKcmepTa, HA3HAYEHHOTO TPETEHCKHM CYAOM,
OOBIMHO 3aKAIOYAETCST B IOATOTOBKE AOKAAAQA II0 OAHOMY MAH HECKOAB-
KHM KOHKPETHBIM BOIIPOCAM, TPeOYIOIINM CIIeI[HAABHBIX 3HAHHF, HAL
B OKa3aHUM MOMOIIM TPETEHCKOMY CyAy B IIOHMMAaHHH HEKOTODPBIX
TeXHHYECKHX BONpocoB. [IpuHIMas pemeHre 0 Ha3HAYEHUH CBOETO
COOCTBEHHOTO 9KCIIEPTA, TPETEHCKUI CyA OOBIMHO YUHUTHIBAET TAKOKe
99 GeKTHBHOCTD apPOUTPAXKHOrO pazbupaTebcTBa. B HEKOTOPBIX CAY-
YasX TPeTeHCKHH CyA MOXeT HPHMHATh pelleHHe O Ha3HaYeHHU
9KCIIepTa Ha GoAee IIO3AHEM dTalle APOUTPAKHOTO PA3OUPATEABCTBA,
HAlpuMep, €CAM MHEHHs SKCIIePTOB, Ha3HAYeHHBIX CTOPOHAMH, He
MIO3BOASIIOT TPETEHCKOMY CYAY CAEAATh KAKOH-AHOO BBIBOA.

102. Tlpexae yeM Ha3HAYMTDH IKCIIEPTA, TPETEHCKUI CyA, KaK Ipa-
BUAO, YOEKAAETCS B TOM, YTO 9KCIIEPT 00AAAAET HEOOXOAMMON KBa-
AudUKaLyeri, ¥ 3apy4aeTcs 3asBACHIEM O er0 OeCIPUCTPACTHOCTH K
He3aBUCHMOCTH. TpeTeiickuii Cys OOBIMHO AQeT CTOPOHAM BO3-
MOXXHOCTb BBICKA3aTh 3aMEYaHHs OTHOCHUTEABHO IIPEAAOXKEHHOTO
MaHAATa, KBAAMQUKAIMM, OeCIPHCTPACTHOCTH U HE3aBHCHMOCTH
aKCIIepTa.

103.  Tpereiickomy cyay MOxeT ObITb I}eA€COOOPA3HO IIPOBECTH
KOHCYABTAL{MH C 9KCIIEPTOM IIPH €I HA3HAYEHUH C LIEABIO yTOYHEHHs
cepbl 0XBaTa AOKAAAQ U 3aTParMBaeMbIX BOIIPOCOB. TpeTelicKuil Cya,
BO3MOXKHO, [IOXKEAAET TAKKe [POBECTU KOHCYABTALMH C 9KCIIEPTOM
AO 3aBepIIeHHs PabOTHI Hap €r0 AOKAAAOM AAsL OOecIedeHus COOT-
BETCTBUSI AOKAQAA IIPEAAOSKEHHOMY MaHAQTY.

104. Tperefickuil Cyp MOXeT PacCMOTpPeTh BOIIPOC 06 YTOYHEHHU
XapakTepa U TAyOHMHBI BO3MOXXHBIX OTHOIIEHHI €r0 9KCIePTa CO CTO-
POHAMU U MX NPEACTaBUTEASMH, B3STBIMU BMECTe HAH II0 OTAEABHO-
CTHM, M KaK IOCTYIaTh C COOOLEHMSIMH O KOHPUAEHIIMAABHBIM
BOIIPOCaM.

105.  Ilocae mpeacTaBAeHHUS 3KCIEPTOM, HA3HAY€HHBIM TPETeHCKIM
CYAOM, CBOETO AOKAaAA CTOPOHBI, KaK IIPAaBMAO, MMEIOT TPABO BbICKA-
3aTh 3aMeYaHHUsS MO AOKAAAY C IMIOMOIIbI0 OQHIIHAABHBIX HAM HEO(H-
LIMaABHBIX IIPEACTABACHHI (B TOM YHCA€ IOCPEACTBOM AOKAAAA CBOHX
COGCTBEHHBIX OKCIIEPTOB) M MPOBECTH OMPOC IKCTepTa, Ha3HAueH-
HOT'O TPETEHCKHUM CYAOM, B XOA€ CAyLIQHMIL.
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ii) MopyyeHue, BO3Nnaraemoe Ha 3KCNepTa, Ha3HAYEHHOTO
TpeTeickuM cyaom

106. LleAb mopydeHMs, BO3AAraeMOTrO Ha 9KCIIEPTA, HA3HAYEHHOTO
TPETENCKUM CYAOM, COCTOUT B TOM, YTOOBI yKasaTh BOIPOCHI IO
KOTOPHIM IKCIIEPT AOAKEH MPEACTABUTh CBOE MHEHMe, YTO ITOMOKET
U36eXaTh PEACTABACHHS MHEHHUII [0 BOIIPOCAM, OL|eHKA KOTOPBIX He
BXOAHUT B KPYT TIOAHOMOYMIT 9KCIIePTa, U OTPEACAUTDH AASL AKCTIepTa
COOTBETCTByIONIHe CPOKU. BosaaraeMoe nmopyuerue Taxoke obecredn-
BaeT MPO3PaYHOCTb B MAAHE OTHOMIEHHH MEeXAYy TPeTeHCKMM CyAOM
Y Ha3HAYEHHBIM 3THM TPETeHCKHM CYAOM dKCIEPTOM.

107. B mopydyeHHH OOBIMHO MOAPOOHO M3AAraeTcsi, K KAaKUM AOKY-
MEeHTaM M MeCTaM, HMyIeCTBy MAH TOBAapaM OYAET MMETh AOCTYII
9KCIIEPT ¥ KAK OH OyAeT MOAYYaTh TAKYI0 HHGOPMAIIMIO, HEOOXOAH-
MYIO AASL IIOATOTOBKH €0 AOKAaAd. AAsi OOAerdeHmsi Iporiecca
OILIeHKH AOKA3AA IKCIIEPTA IIeAeCO0OPa3HO MOTPe6OBaTh OT IKCIEPTa
BKAIOYHTD B CBOM AOKAAA H3AOXKEHHE COOTBETCTBYION[Ero IIOPYJeH s,
a TawKe HHPOPMALMIO O METOAE, C MOMOIIBI0 KOTOPOTO OBIAM Ccae-
AQHBI €T0 3aKAIOYEHHS, UCTOYHHKAX HCIIOAb30BABIIEHCS HH(OPMALIHI
M OCHOBAHHBIX Ha (AKTAX MPEATTOAOKEHHSIX, KOTOPbIe OBIAM BBICKA-
3aHBI IIPU IIOATOTOBKE AOKAAAA. B mopyueHny oOBIMHO yKa3hIBaeTCS
U BO3HATPaXXAGHHE HA3HAYEHHOTO TPETEHCKUM CYAOM 9KCIIepTa.

16. OcmoTp MecTa, MMyLLECTBA MM TOBapa

108. B xope HEKOTOPBIX apOUTPAXKHBIX PA3OUPATEABCTB y TpeTeil-
CKOTO CYAQ MOXET BO3HHKHYTh HEOOXOAMMOCTb B OIl€HKE APYTHX
BEIeCTBEHHBIX AOKA3aTEAbCTB IIOMUMO AOKYMEHTOB, HaIpHMep
IIOCPEACTBOM OCMOTPA TOBAPa HAM MMYI[eCTBA AHOO MOCeleH s KOH-
KpeTHOro Mecra. Pu3ndeckre MAM BHPTyaAbHblE MOCEI[EHHs MeCTa
MOTYT OBITH AOKA3aTEABCTBEHHBIMH IO CBOEMY XapakrTepy AHOO
MOTYT CAY>XXHMTb HATASAHBIM IOATBEPXKAEHHEM, CIIOCOOCTBYIOIINM
Ay4IIeMY TIOHMMAHMIO A€AA TPETEHCKHM CYAOM.

Cl) BewecmserHbie dokazamenbcmsa

109. Ecam GyAyT IpeACTaBASTHCS BellleCTBEHHbBIE AOKA3aTEABbCTBA,
TO TPETEeNCKHIl CyA MOXET YCTAaHOBHUTD IPAQUK U MOPAAOK IMPEACTAB-
A€HMS TaKUX AOKA3aTEAbCTB, IIPEAYCMOTPETb AAS APYTOH CTOpPOHBI
HAY CTOPOH BO3MOXXHOCTD ITOATOTOBHUTBCS K ITPEACTABACHUIO AOKa3a-
TEAbCTB U IIPUHSTH MEPBI AAST 0beCIIedeHIs COXPAHHOCTH AOKA3aTeAb-
CTBEHHDIX EAUHHUI].

b)  Ocmompsi mecma, umywecmsa unu mosapa

110. TpeTeicKuil CyA MOKET PacCMOTPETh BOIIPOC O TOM, OYAET AU
I0AB32 MAH HEOOXOAMMOCTD B IIPOBEACHHH OCMOTPA MECTa, MMylile-
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CTBa MAM ToBapa. EcAu A3, TO OH MOXeT pacCMOTPeTh BOIPOC O TOM,
TpebyeTcst AU AAS OCMOTPA PUBHUECKOE MPUCYTCTBHE APOUTPOB HAK
Xe B HMHTepecax obecreyeHuss 3QPeKTUBHOCTH HAM IKOHOMUU
U3AePKEK MOXXKHO HAM AOCTaTOYHO OTPAHUYUTHCS BHUPTYAAbHBIM
OCMOTPOM.

111. B cayvae ¢u3HMueckoro ocMOTpa MeCTa, HMYINECTBA HAH
TOBAPA TPETEHCKOMY CyAy IIOTPe0yeTcss PacCMOTPETh PA3AMYHBIE
BOIPOCHL B MX 4HCAO BXOAAT CPOKH, PacIpeACACHIE PACXOAOB, MepBI,
HeOOXOAMMbIE AASI ODecIiedeHHs] BOSMOXKHOCTH IIPHCYTCTBHSI BCEX
CTOPOH HAM X IMPEACTABUTEABCTBA IIPH OCMOTPE, a TAkKe yKa3aHHe
TOTO, KTO 6yAeT PyKOBOAMTH OCMOTPOM H AABATh MOSICHEHHsL. AO IIpoO-
BEAGHHST OCMOTPa OYAET, BO3MOXKHO, IIOAE3HBIM AOCTHYb AOTOBOPEH-
HOCTH MEXAY CTOPOHAMH M TPETeHCKHM CYAOM OTHOCHTEABHO
IIPOTOKOAA M MacmTaboB 0CMOTpa.

112.  Mecro, UMyIeCTBO HAHM TOBap, MOAAEXKAIHE OCMOTPY, YacTO
HAXOASATCS TIOA KOHTPOAEM OAHOM M3 CTOPOH. B TakoM cayyae moxer
GBITD 11€AeCOOOPABHBIM PA3PEIIUTh APYIOil CTOPOHE IIOCETHTh MECTO
OCMOTPA AO TOTO, KaK 9TO CACAAET TPETEHCKHIL CYA, C TeM YTOOBI AATh
3TOM CTOPOHE BO3MOKHOCTb O3HAKOMUTBCS C COCTOSIHEEM U 0COOeH-
HOCTSMH MeCTa, MMyIJeCTBA MAH TOBAPA M OOPAaTUTHCSA K TpeTeri-
CKOMy CyAy C IPOCHOOH M3YYMTb AOINOAHMTEAbHbIE HAM HHbIE
AOKa3aTeAbCTBA B MeCTe OCMOTpa.

113. B rex cayyasdx, Koraa CAy>KaIlMil HAM HPEACTaBUTEAb CTO-
POHBI, KOHTPOAMPYIOI[el COOTBETCTBYIONIee MeCTO, HMYIeCTBO HAM
TOBAap, AAeT Te MAM HHbIE PEKOMEHAAIMH HAM DPa3bsACHEHHUS
TPETefiCKOMy CYAY, 9TO OOBIYHO AEAAETCSl B IPUCYTCTBHH APYTrOM
CTOPOHBI MAM ee HpepcTaBuTeAs. CAeAyeT ydHTHIBaTh, YTO TaKHe
Pa3bACHEHHS — B OTAMYHE OT 3aBACHHIA, KOTOPBIE TAKHe AHMIIA MOT'YT
CAEAATD B KAUeCTBe CBHAETEAEH B XOAE CAYIIAHMS, — OOBIYHO He pac-
CMaTPHBAIOTCS KAK AOKA3aTEABCTBA B PAMKAX apOHTPAXKHOTO
pasbupaTeAbCTBa.

17. CnywaHus

a) PeweHue o Heobxodumocmu nposedeHus CaywaHuli

114. Ap6uTpaskHOe 3aKOHOAATEABCTBO H apOMTPaKHbIe peraa-
MEHThI 4aCTO Pa3pPemIaloT A06Oi CTOPOHe 06PaTUTHCS C MPOCHHOi
O MPOBEAGHHHU CAYIIAHUH AASl TPEACTABACHHUS AOKA3aTEAbCTB CBUAE-
TeASMHU U OKCIIEPTAMH M/UAK AAs IpeHuil. EcAu HE OpHA M3 CTOPOH
He o6paiaeTcs ¢ IPochOOI O MPOBEACHHMH CAYLIAHHI, PelleHHe O
TPOBEACHUH TaKMX CAYIIAHHUH MOXKeT NPHHATh TPETeHCKUH CyA.
Heo6X0AMMOCTD B IIPOBEAGHHM CAYUIAHHH MOXeT OBITh BHOBb
paccMoTpeHa Ha 6oAee IO3AHEM OTalle B CBETe IIPEACTABACHHIT
CTOPOH.
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115. Ilupoko pacmpocTpaHeHa TPAKTHKA, KOTAA IIHChbMEHHbIe
3aSBACHUS, 3aSBACHMS CBHACTEACH, AOKAAABI IKCIIEPTOB M ApYyTHe
AOKYMEHTaAbHbIE AOKA3aTEAbCTBA TIPEACTABASIOTCS AO CAYIIAHHUIL.
OTO MOXeT TIOMOYb COCPEAOTOYHTh BHHMAaHHE Ha BOIPOCAX, KOTO-
pble HEOOXOAMMO PaCCMOTPETb B XOAE CAYIIAHMI, M H30eXaTh 3aTsi-
THBAHUS 9THX CAYIIAHUH. AASL TOro 4TOGBI OGAErYHTH IIOATOTOBKY
CTOPOH, H36eXaTh KAKUX-AMOO HEAOIOHHMAHMI U IPEAOTBPATHUTH
BO3HHKHOBEHHE HEOXUAAHHBIX MPOOAEM, TPETEeHCKHII CyA MOXKET
OOCYAUTD STOT BONPOC CO CTOPOHAMH HA HAYAABHOM dTame apOu-
TPKHOTO Pa3bHUPATEAbCTBA, A TAKOKE HAKAHYHE AIOOOTO CAYIIAHFHS.

b)  Pacnucarue cnywarudii

116. Kax TIIPaBHUAO, AATbI CAyIJ.[aHI/II;[ YCTAaHABAHMBAIOTCA KaK MOXXHO
PpaHblIE, C TEM 4T06BI 06ecreunTh TIpUCYTCTBHUE Y1aCTHHUKOB. 061116171
HpaKTI/IKOfI SIBASIETCS TIPOBEAEHHE CAyLHaHI/[I;I B Te4yeHHe €EAHMHOTIO
HEMpPEPBIBHOIO CpoOKa. OAHaKO B HEKOTOPBIX CAyYasiX AAS YBS3bIBa-
HHS PasAMYIHBIX Fpaq)I/IKOB CTOpOH, CBI/IAeTeAeI;[, 9KCIIEPTOB U TPeTeﬂ-
CKOr'o Cypaa CAyHIAaHMS IIPHUXOAUTCS IIPOBOAUTD B OTA€AbHbBIE CPOKH.

117.  TIpOAOAXHTEABHOCTh CAYITQHHH IPEXAE BCEro 3aBHCUT OT
CAOXKHOCTH OOCYXAAQEMBIX BOIPOCOB M AOKA3ATEABCTB, a TaKXKe OT
4HCAQ CBHAETEACH M OKCIIEPTOB, KOTOPBIX MTPEATOAATAeTCS 3aCAYIIATb.
ITpoAOAKUTEABHOCTD TaK)ke 3aBUCHT OT MPOIIeCCYaAbHOM MPaKTHKH,
HCIIOAB3yeMOJT B apOUTPAKHOM PasOHpaTeAbCTBe.

118. MoseT GBITH TOA€3HBIM OrPAaHUIUBATD ObIIee BpeMs, IIPeAO-
CTaBAsIeMO€ Ka’KAO! CTOPOHE AASL BBICTYIIACHUH C YCTHBIMU 3asIBAE-
HHAMH, OIpPOCa IPEACTABACHHBIX €10 CBHAETEAeH M IKCIIePTOB U
OIIpOCa CBHAETEAEH M 3KCIIePTOB, MPEACTABAEHHBIX APYTOil CTOPO-
HOHM MAM cTopoHamu. Kak mpaBmAo, KaXXAOH CTOpOHE IIpeAOCTaB-
AsieTcsl paBHOe obljee BpeMs, eCAH TOABKO TPETENCKHil Cyp He
coureT 060CHOBAHHBIM KAaKOe-ANOO HHOe pacIpeAeAeHHe BpeMeHH.
TToAe3HO OIIpeAeAUTb IOPSAOK COOAIOAEHHS CPOKOB BO BpeMs
CAyIIaHUM.

119. Takoe pacnpeAeA€HHEe BpEMEHU — IIPHU YCAOBHU €ro peaAu-
CTUIHOCTH, CIIPABEAAMBOCTH, a TAK)KE KOHTPOASL CO CTOPOHBI TpeTeﬂ-
CKOTO CyAad — obaeryur AAsL CTOPOH ITAAHHMPOBAHME IIPOIIECCA CBOETO
TIPEACTABACHHUS PAa3AUYHBIX AOKA3aTE€AbCTB U AOBOAOB, CHHU3MUT BEPO-
SITHOCTb BO3HUKHOBEHU B KOHIE CAyIJ.IaHI/H:[ HEAOCTAaTKa BpEMEHU U
MTO3BOAUT U36EKaTh KAKOM-AM60 Cl)aKTI/I‘leCKOfI AN HpeAl’IOAaI‘aeMOfI
HECIIPAaBEAANBOCTH, BBI3BAHHOM IPEAOCTABACHHUEM CTOPOHAM HEOAM-
HaKOBOTO KOAHUYECTBA BpEMEHH.

120. Tpereiickuil Cys OOBIMHO BHIAEASIET BpeMsi AAsl OOAYMbIBAHIS

Ha BCeM IIPOTSDKEHHH apOUTPOKHOTO Pa3OHpPaTeAbCTBA, a TAKXKE AO U
BCKOpE TTOCA€ 3aKPhITHS CAYITAHHH.
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¢) [llopsdok nposedeHus crywarull

i) PasnnyHble BUAbI NPAKTUKK

121. C y4eToM IIMPOKOFM CBOGOABI AEHCTBHII TPETEHNCKOIO CyAd
NPY IPOBEACHUM CAYNIAHUI M PA3AMYHBIX BUAOB MPAKTHKH, Kacaro-
mjeiicst 9Toro, obecneyeHuo 3PPeKTHBHOCTH APOUTPAKHOTO pasdu-
PaTeAbCTBA MOXET CIOCOOCTBOBATh Pa3bsICHEHHE TPETEFICKOIo CyAd
CTOpOHAM 326AArOBPEMEHHO AO HAYAAA CAYLIAHHI IOPSAKA, B KOTO-
poM OH OyaeT NMPOBOAUTD CAYLIAHMS, IO MeHbLIEH Mepe B 06meM
HAQHE.

ii) MpoBepeHwe cnywaHus B UYHOM NMPUCYTCTBUM
N0 AUCTaHLUOHHO

122. Caymasust MOryT ObITb IIPOBEACHBI B AHYHOM HPHCYTCTBUM
AM60 AMCTAHLMOHHO C MOMOIIBI0 TEXHHYECKUX CPEACTB (CM. Takke
Bbime, myHKT 19). Ha pemenue o TOM, IPOBOAUTH AH CAyIIaHHE B
AMYHOM IIPHCYTCTBHH AMOO AUCTAHIJMOHHO, MOT'YT IOBAMSITD Pa3AHd-
Hble (AKTOPHI, TaKMe KAK BAXXHOCTb PACCMATPHUBAEMbIX BOIPOCOB,
JKEAATEABHOCTD IIPSAMOTO B3AUMOAEHCTBHS CO CBUACTEASIMH, SIBKA CTO-
POH, CBHAETEACH U 9KCIEePTOB, a TAKXKe PACXOABI M BO3MOXKHbIE
3aAEPIXKKH, CBA3aHHbIE C IPOBEAGHHEM CAYIIAHMS B AUYHOM IIPHCYT-
creun. CTOpOHAM M TPETENCKOMY CYAY, BO3MOXHO, OTpebyercst pac-
CMOTpPeTb TaKue TeXHHYeCKHe BOIPOChl, KaK COBMECTHMOCTb
TEXHUYECKUX CPEACTB, KOTOPbIE OYAyT HCIIOAB30BATBCSL B PA3HBIX
MeCTax.

iii) [puHATWE pelweHus o TOM, Kakue CBULETENH,
0CBEZlOMJIEHHblE O (haKTax, U 3KCNepTbl-CBUAETENN
(“cBupeTtenn”) GyayT faBaTb YCTHble MOKa3aHUs

123. Koraa CTOpOHBI yKe THPEACTABHAM MHCbMEHHbBIE 3asBACHHS
UAU AOKAAQABI CBOMX CBUAETEAEH, TPETEHCKMI CYA MOXET Y3HaTh y
KaXXAOU CTOPOHBI AO HaYaAd CAYINAHUH, KOTO U3 CBUAETEAEH APYTOM
CTOPOHBI HAM CTOPOH OHa XOTeAa 6bI OIPOCHTD B XOA€ CAYIIaHHit (CM.
Bbiie, myHKT 88). CTOPOHA, Kak MPABHAO, HECET OTBETCTBEHHOCTD 3a
SIBKY AIOOOTO M3 CBOUX COOCTBEHHBIX CBUAETEAEH B XOA€ CAYIIAHMII,
€CAM ApyTast CTOPOHA MAU TPeTelHCKHil Cya ykasaaa (ykasaa), 4To oH
JKeAAeT OMPOCUTh JTOTO CBHAeTeAs. EcAM HM OAHA M3 CTOPOH He
JKEAAeT OTNpPAIIMBATb CBUAETEASl M CaM TPETEHCKHI CyA HE >KeAaeT
A€AATb 3TOTO, TO TPETEHCKHMI CyA MOXKET IPUHATDH PEIleHHEe O TOM,
YTO AQHHOMY CBHAETEAIO He TPebyeTCsl AABaTh IIOKA3AHUS HA CAyIIA-
HusIX. B uHTepecax obecreueHns 3¢pPeKTUBHOCTH TPETEHCKUI CYA
MOXXeT NPHUHATb aHAAOTMYHOE DEIIeHHEe AQKe TOTAQ, KOTAA Apyras
CTOpPOHA 06PATHAACH C HPOCHOOI O IPEAOCTABACHHH €l BOSMOXKHO-
CTHU TIPOBECTH MEPEKPECTHBIN OMPOC CBUAETEAS HAU OAHA U3 CTOPOH
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obparuaach ¢ mMpOChHOil MPEACTABUTH CBOErO COOCTBEHHOTO CBUAE-
TeAsl, eCAM TPETENCKHI1 CyA CUMTAET, HAIPUMED, IPEAAOKEHHbIE CBU-
AETEAbCKME IIOKA3aHHMS HECYIECTBEHHBIMH HAM KyMYASTHBHBIMH,
YUUTBIBAsL PASyMHYI0 BO3MOXKHOCTb HM3AONKEHFS! 3allPAllMBAIOLEi
CTOPOHOI1 CBOMIX apIyMeHTOB II0 A€Ay. IIpH Takux 06CTOsITeABCTBAX
pellleHne He 3aCAYLIMBATH YCTHbIE IIOKA3AHIS CBUACTEAS HE AOAKHO
BAMSTB Ha TO, KaK IIMCbMEHHOE 3asBACHIE TAKOTO CBUAETEAS PACCMa-
TPUBAAOCH GBI B IPOTUBHOM CAy9ae.

iv) HesBka cBupetens

124.  Tpeteiickuil CyA MOXeT PACCMOTPETh BOIPOC 06 HHPOpMHUPO-
BAHUH CTOPOH O BO3MOJHbIX IOCACACTBHSIX HeSIBKH CBUACTEAS], KOTO-
Pblit ObIA IPUTAQIIEH AASI AQYM TTOKA3AHHI HA CAYIIAHHsIX. TpeTencKuil
CyA OOBIYHO 06AAAQET OIIPeAeACHHOI IHOKOCTBIO IIPU PACCMOTPEHHI
BOIIPOCA O TAaKOM HesBKe, B TOM YHCA€ IIPHU PelIeHHU BOIPOCA O TOM,
MOXHO AU IIO-TIP@KHEMY PacCMaTpPHBATh IIHCbMEHHOE 3asIBACHHE CBH-
AETeAsl, I €CAU A3, TO KaKOM BeC MPHAABATh TAKOMY 3asIBACHHIO.

v) lpurnaweHue cBuaetens TpeTeCKUM CyaoM

125.  TpereiickoMy CyAy, BO3SMOXXHO, IPHAETCS IIPEATIPHHATH HaAAC-
JKalle IMard AAS NMPUTAQNIEHHS CBUAETEAS AAS AQUM TOKA3aHHI,
HaIMPUMEpP €CAU CTOPOHBI He BBIBIBAIOT CBHAETEAS, KOTOPOTO XOYeT
OIPOCUTD TPeTeHCKHil CyA. TpeTefcKuil CyA MOXET Takke OKa3aTh
MTOAAEPXKKY CTOPOHAM, JKEAQIOIUM OMPOCUTb CBHAETEAS, B OTHOIIE-
HUHM KOTOPOTO OHM HE MMEIOT KOHTPOAS, NMPHUIAACHB 3TOTO CBHAE-
TeASl IBUTBCS AASL AQUM ITOKA3aHUH.

vi) ByayT nn ycTHble nokasaHWA AaBaTbCA MO, NPUCATOi
WAN NOC/e TOPXECTBEHHOrO 3aABNEHUA W B KaKoi dopme
B TAKOM C/y4yae CleflyeT 3T0 fienatb

126. ApburpacHble 3aKOHOAATEABCTBO ¥ IIPAKTHKA PA3AUYAIOTCS B
BOIIPOCE O TOM, AOAXKHbI AM YCTHbIE ITOKa3aHUS AABATbCS ITOA IPHCS-
rOit MAM TIOCAE AHAAOTUYHOTO TOPKECTBEHHOT'O 3asIBAEHMS O IIPaBAU-
BOCTU NOKa3aHuH. B OAHMX NpaBOBBIX cHCTeMaX TPeTeHCKH CYA
HMeeT IPaBO IO CBOEMY YCMOTPEHHIO HOTpeboBaTh, YTOOBI CBHAE-
TeAbCKME IIOKA3aHHs AABAAMCh IOA IPHCAroi. B Apyrux mpasosbix
CHCTEMAX AQYa YCTHBIX IIOKA3AHUI TTOA IIPUCSITON AMOO HEH3BECTHA B
apOUTPAKHON MPAKTHKE, AHOO AQKE MOXET CYUTATHCS HeIpHeMAe-
MO¥, TOCKOABKY IPABOM IPUBEACHHS K IIPHCAre MOTYT 00AaAaTh
AUIIb TAaKHe AOAXKHOCTHbBIE AMI[A, KaK CYAbU HAM HOTapuychl [Ipm
TAKUX OOCTOSITEABCTBAX CBHAETEASIM MOXKET OBITh IIPOCTO IPEAAO-
JKEHO TOP)KECTBEHHO 3asIBUTh, YTO OHH OYAyT AABaThb IPABAMBBIE
nokasaHusi. MoxxeT BOSHUKHYTb HEOOXOAUMOCTD B yTOYHEHHH TOTO,
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KTO OyAeT IPUBOAUTDH CBHAETeAs K mpucsire. Koraa aTo nmpumeHnmo,
TPETeHCKHI CyA MOKET OOPAaTHTb BHUMAaHHeE CBUACTEAET HA BO3MOX-
HOCTb NIPUBAEYEHHUS K YTOAOBHOM OTBETCTBEHHOCTH 3a AUy AOXKHBIX
MIOKa3aHH.

vii) TMopAapok M3N0XKeHWA NO3ULMIA B X0ofe ClyLaHNii

127. Tpereiickuil cyp 06AapaeT MHUPOKOIl CBOGOAON AEHCTBUIl B
BOIPOCAX ONPEAEACHHUS OPSIAKA U3AOXKEHHUS MTOSULIMI B XOAE CAyIIIa-
Huil. B mpeaeaax Takoit CBOGOABI ACHICTBHIL CYLIECTBYIOT Pa3sAUYAlO-
IMecs BUABI TPAKTUKM, HaIpUMep B BONPOCAX HEOOXOAMMOCTH
3aCAYIIMBAHMS BCTYTIUTEABHBIX M 3aKAIOYUTEAbHBIX 3asIBAGHHM, a B
CAyYae MX 3aCAYNIMBaHUS — UX TOCAEAOBATEABHOCTH U IIPOAOAKUTEAD-
HOCTH, a TaKXe B BOIPOCE O TOM, 33 KAKOH U3 CTOPDOH OCTaercs
TOCAEAHEE CAOBO.

128. Iupoxkas cBo60AQ ACHCTBUIT TPETENCKOTO CYAQ TAKKe IIPUMe-
HIMA U K BOIIPOCY O TOM, KaKHM 06pa3oM U B KaKOU [TOCAEAOBATEAD-
HOCTH TIPOUCXOAWT 3aCAyIIMBaHME CBHUACTEACH M PacCMOTpPEHHe
APYTHX BOIIPOCOB B XOA€e AOOBIX caymranmit. Koraa mpeacrout 3acay-
IaTh HECKOABKO CBHACTEACH M OXKHMAAETCS], UTO 3aCAYIIMBAHHE CBHAC-
TeAbCKHX ITOKA3aHMH 3aliMeT MHOTO BpPEMeHH, TO IIOAE3HO 3apaHee
OIIPEAEAUTD ITOPSIAOK, B KOTOPOM GYAyT BBI3BIBATBCS CBHAeTeAU. I1pu
OIIPEAEAEHHBIX OOCTOSITEABCTBAX MOXKET OBITh LIeA€COOOPA3HBIM
3aCAyIIMBAaHHE CPa3y HECKOABKHX CBHUAETEACH II0 OAHOMY M TOMY XXe
BOIIPOCY. OTO, BEPOSITHO, IIO3BOAUT COKPATUTh COOTBETCTBYIOIIHE
PACXOABI I COCTaBUTDb COOTBETCTBYIOMHI rpaduk. Kaxaor 13 cTopon
MO>KHO IIPEAAOKHTD IIPEACTABUTD CBOU COOOPasKEHUSI OTHOCHTEABHO
TOTO TOPSIAKA, B KOTOPOM OHa IIPEAINIOAAraeT OPraHM30BaTbh AAUY
ITOKA3aHMI ee CBHACTEASMH.

viii) [opsAfoK 3acnywaHus cBupeTeneil, 0CBELAOMIEHHbIX
0 dakTax, u 3kcnepToB-cBuaeTenei (“caupetenein”)

129. CaHavaAa CBHAETEAM MOTYT OIIPAIIMBATLCS TPETEHCKHM CYAOM.
B uHBIX cAyuasx 06mjas MPAKTHKA 3aKAIOYAETCS B TOM, YTO CHAYAAQ
CBHAETeAell OIpallUBaeT CTOPOHA, BbI3BABIIAS CBUAETEAS (B TOIL pas-
PeILIeHHO CTeNIeHN ¥ eCAU 9TO TpeOyeTcs, CM. BbIIIe, yHKTH 88 n
123), a 3aTeM OHM MOABEPralOTCS [EPEKPECTHOMY ONPOCY APYIoit
CTOPOHOM UAU CTOPOHAMH. B 9TOI1 CBA3U MOXKET BOSHUKHYTb BOIIPOC
O TOM, CAGAYeT AU OrPAaHMYHMBATH NEPEKPECTHBI ONPOC PaMKaMu
3asBACHUS U YCTHBIX IIOKa3aHUI CBUAeTeAs. CTOPOHBI M TpeTeHCKuUit
CyA, BO3MOXXHO, IIOXKEAAIOT IIPOSICHUTH ITOT BOIPOC 3abAarospe-
MEHHO AO IPEACTABACHHS 3asBACHUI CBHACTEACH U IPOBEACHUS CAY-
manmit. ITocae mepexpecTHOTo OIpoca CBHAETEAb MOXKET ObITh BHOBD
OIIpOIIeH CTOPOHOM, BbI3BaBIIeH 9TOrO CBUAETEAS], IIPMYeM BOIIPOCHI
OrPaHHMYMBAIOTCS TeMH, KOTOPbIE OBIAM IOAHSITHI B XOA€ IIepPeKpecT-
HOro ompoca. BrocaeacTBum mpoBOASIas NepeKpecTHbIH ONMpoc
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CTOPOHA MAM CTOPOHBI MOTYT 3aAaBATh AOIIOAHHMTEABbHbIE BOIPOCHI
aToMy cBuAeTeAlo. TpeTefickuil Cys OOBIMHO MOXET 3aAaBaTh KaKue-
AM60 BOIPOCHL B AI0GOE BpeMsi.

130. ApOuTpaxkHOe 3aKOHOAATEABCTBO M IIPAKTHKA PASHSTCS C
TOYKHM 3PEHMS CTeleHM KOHTPOAs, KOTODBIN TPeTeHCKHMH Cyp OCy-
IEeCTBASIET B OTHOIIEHMH OIpOCa CBHAeTeAel cropoHamu. Hampu-
Mep, HeKOTOpble ApOUTPHI Pa3pemaloT CTOPOHAM CBOOOAHO 3aAABATH
BOIIPOCHI HENOCPEACTBEHHO CBHAETEASIM. Apyrue apOUTphI ImpHMe-
HSIOT GOA€e )eCTKHUe IPABHAA U OrPAHUYEHHS] OTHOCHTEABHO (OPMBI
IpPSIMOTO MAHU II€PEKPECTHOTO OIPOCa, aHAAOTMYHbIE TeM, KOTOpbIe
MPUMEHSIIOTCS B X0A€ CYA€OHOTO pasbupaTeAbcTBa.

ix) MoryT nu cBupeTenu, ocBefoMNEHHbIe O dakTax,
Haxo4UTbCA B 3aje 3acefaHuit B TOT MOMEHT,
KOra OHW He AAl0T CBUAETENbCKUX NMOKA3aHUM

131.  CymecTByeT pasanyHas IPAKTHKA B OTHOIIEHUU IIPUCYTCTBHUS
CBHAETEeAeH, OCBEAOMAEHHBIX O (aKTaX, B 3aA€ 3aCEAAHUH A0 M MOCAe
AQUM MMM CBHUAETEABCKHX IIOKasaHuil. HekoTopsie apOurpbl, Kak
ob1jee IPABUAO, CYUTAIOT, YTO CBHAETEASIM, OCBEAOMAEHHBIM O (aKTax,
He CAEAyeT paspellaTb HAXOAUTHCS B 3aAe 3aCEAAHMH, KPOMe KaK BO
BpeMs AQYU MMH CBUACTEAbCKHX IOKasaHui. Lleap aToro mpasmaa —
BOCIIPEIATCTBOBATh OKA3aHUIO HA TaKOTO CBHUAETEASl BAUSHUS B
pesyAbTaTe 3asBACHMI APYTHX CBUAETEACH M IIPEAOTBPATHTD BO3MOXK-
HOCTb TOTO, YTO NPUCYTCTBUE OAHOTO CBHMAETEAS TIOBAMSET Ha IOKa-
3aHUS APYTOro cBuperTers.. EcAM cBHAETEAsIM, OCBEAOMAEHHBIM O
daxrax, He paspemraeTCs HAXOAHTLCS B 3aA€ 3aCEAAHHMI, TO OOBIMHO
MPUHUMAIOTCS. MEPbl AASl HEAOIYLIEHUS ITOAYYEHHS CBUACTEAIMH
AOCTYIIa K AIOOBIM OAHOBPEMEHHO BEAYIIMMCS CTEHOTPAMMAM CAYIIa-
Huit. TTo MHeHHIO APYTHX apOHTPOB, IIPHCYTCTBHE CBHAETEAS], OCBe-
AOMAGHHOTO O QaKTax, PU Adue MOKA3AHUH APYTUMH CBHACTEASIMHU
MOXeT OBITh ITOAE3HBIM, TIOCKOABKY 9TO MOXET CAYXHTb OIPEACAeH-
HBIM CAEpPXKMBAIOIUM (GaKTOPOM IPOTHB AOXKHBIX 3asBACHUH U
TO3BOAUTD TPOSICHUTH UAM YMEHBIIUTh MPOTUBOPEYHUS MEKAY IOKa-
3aHMSIMU CBUAETeAel. B kagecTBe 061ero IpaBrAa CBUAETEASIM, OCBe-
AOMAEHHBIM O (aKTaX, CAEAyeT BO3AEPKHMBATBCS OT OOCYKAEHMS
CBOMX ITOKA3aHMH BO BpeMs IlepephiBOB B Aaue UMM IoKa3aHuil. Tpe-
TEHMCKHI CyA, BO3MOYXKHO, TIOKEAQeT AaTh PYKOBOASINME yKa3aHHUS IO
9THM BOIIPOCaM 3a0AarOBPEMEHHO, TOCKOABKY 9TO MOXET ITOBAHSITH
Ha OPTaHUBAIIUI0 CAYLIAHWIL.

132. TpereiicKuil Cyp MOXeT DENINTh, KAaKOTO IMOAXOAQ CAGAyeT
IPHAEP)KUBATHCS B OTHOIIEHHUM KaXKAOTO CBHAETEAS, OCBEAOMAEH-
Horo o daxrax. Hampumep, Moxer ObITh yMECTHBIM paspaboTarh
OTAEABHOE ITPABHAO AASL OCBEAOMAEHHBIX O GaKTaX CBUACTEAEH, KOTO-
pble TaKKe BBICTYIIAIOT B KAYECTBE IPEACTABUTEACH CTOPOHDI (Hampu-
Mep, YIPABASIOLjHE AHPEKTOPA, PYKOBOAHTEAH HAHM COOCTBEHHBINA
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IOPUCKOHCYABT), TOCKOABKY TAaKHM IIPeACTABHTEASM, BO3MOXHO,
HeO6XOAMMO OYAET IPUCYTCTBOBATD HA BCEM HPOTSDKEHHH CAYLIAHHMI
AAST HAOAIOACHHUS 32 XOAOM M3AOKEHHS MX aPIyMEHTOB IO AEAY.

X) ﬂpeACTaBneHme HOBbIX 0OKa3aTeNbCTB

133. Tpereiickuii Cys, BOSMOXHO, IOXEAAeT IOAIEPKHYTh CTOPO-
HaM, YTO HOBBIE AOKA3aTEABCTBA OOBIMHO He OYAYT IPUHMMATBHCS B
xope cAymranuit. ITpy HCKAIOUMTEABHBIX 0OCTOSITEABCTBAX, KOTAQ Tpe-
TeHCKUH CyA NPUHMMAeT TaKue HOBble AOKA3aTeAbCTBA, OH, BO3-
MOXHO, AOAKEH OyAeT pacCMOTpeTh BOIIPOC O TOM, CAEAYeT AU
PA3PENINTD AOTIOAHHUTEABHBIE IIPEACTABACHHS, C TeM YTOObI Ha HHX
MOTAQ OTBETHTb ApYTas CTOpPOHa.

d) Mepei, Kacalowuecs npomMoKOAUPOBAHUS CAYWAHUL

134. TpeTeHCcKMH Cyp MOXET PAacCMOTPETh METOA IOATOTOBKH
MPOTOKOAA YCTHBIX 3asBA€HHHM M IIOKAa3aHUHM B XOA€ CAyIIAHMI, a
TaKOKe BOIPOC O TOM, KTO OyAeT HECTH OTBETCTBEHHOCTH 3a IIPUHSI-
THe HeoOXoAuMbIX Mep. IIIMPOKO HCIIOAB3YIOTCS ayAHO3AIHCH K
CTE@HOTPaMMBI.

135.  CTOpOHDI U TPETeHCKHUIL CyA MOT'YT PACCMOTPETD, CACAYET AH
pacmuppoBbIBATh AYAUO3AIMCH, M YTOYHUTD, SBASETCS AH ayAHO3a-
NHCh OQHIMAABHBIM [POTOKOAOM CAyIIaHHil (CM. TakKe Bble,
myHkr 16). Moxer 6bITh IeaecoO6pasHbIM, 4TOGbI pacmudpoBKy
ayAMO3amnucedl TIPOU3BOAMAO AMIIO, TPUCYTCTBOBaBIIEE HA CAyIIa-
nuu. Ecan npeamnoaaraercs BeCTH CTEHOTPAMMBbI 3aCeAQHUIA, TO Tpe-
TEUCKUHI CyA MOXKET PAaCCMOTPETh BOTIPOC O TOM, NPEAOCTABASATD AU
CTOPOHAM BO3MOXKHOCTb IIPOBEPUTH CTEHOIPAMMBDI M KAKUM 06pasom
aTO AeAaTh. Hampumep, MOXXHO yCTaHOBUTD TaKOH MOPSAAOK, B COOT-
BETCTBHH C KOTOPBIM AIOOble M3MEHEHHS K IHPOTOKOAY AOASKHBI
YTBEPXAATHCS CTOPOHAMH, a4 €CAU OHH He OYAYT yTBEPKAEHBI, TO
OYAYT IIepepaBaThCS AASL IPHHATHS PEUICHUS TPETEHCKOMY CYAY.

e) [lpedcmasneHus nocne caywarud

136. Ao uaum BO BpeMsl CAYIIAaHWHM CTOPOHBI U TPETeMCKHil CyA
OOBIMHO PENIAIOT, CAEAYET AU CTOPOHAM AEAATh KAKHE-AMOO IPeACTaB-
A€HHS TIOCAE CAYIIAHMUIL, ¥ B 9TOM CAy4ae OHM OOBIMHO COCTAaBASIIOT
COOTBeTCTBYIOmUi rpadpuk. Takue MpeACTaBACHMS IOCAe CAYIIAHHMI
MOTyYT ObITh HEOOXOAMMBIMH, AASL TOTO YTOOBI [IO3BOAMTD CTOPOHAM
TIPEACTABUTD PE3FOMe APTYMEHTOB IO AEAY, PACCMOTPETb KOHKpETHbIe
BOTIPOCHI, KOTOpblE BOZHMKAM B XOA€ CAyIIAaHHWH, HAU OLEHUTD
BAWSIHHE HAa HX AEAO AOKAa3aTEAbCTB, ITPEABSABACHHBIX BO Bpems
CAYIIAHWM.
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18. MHOrocTopoHHuii apbuTpax

137. Korpa B OAHOM apOHTPaXHOM pPa3OMpaTEAbCTBE YYaCTByeT
6oaee ABYX CTOPOH (MHOTOCTOPOHHHIt ap6UTpa’K), MHOTHE HpOLec-
CyaAbHbIE BOIIPOCHI HE OTAHYAIOTCS OT TeX, KOTOPbIe BOSHUKAIOT IIPH
ABYCTOPOHHHX apOHTPaXHBIX pasbupareabcrBax. OAHAKO B MHOIO-
CTOpPOHHeM ap6HuTpaxke MOTYT BOSHUKATh TpyAHOCTH. Hampuwmep,
TPETENCKOMY CYAY He CAEAYeT AOITYCKATh IIPEATIOAOXKEHHS O TOM, YTO
CTOPOHBI, OOBEAHHUBIIMECS B KA4eCTBE MCTLIOB HMAH OTBETYHKOB,
Heu3beXHO OYAyT MMeTh OAHHU U Te XXe UHTepPechl, GyAyT HAIIPaBASITD
AHAAOTUYHBIE [IPEACTABACHHS UAH GYAYT CTPEMHUTBCS IOAYYUTD OAHO
M TO )K€ HCIIPALINBAeMO€e YAOBAECTBOPEHHE.

138. Kpome TOrO, elle OAHa TPYAHOCTb CONPsDKeHa C obecreve-
HIUeM CIIPaBEAAUBOCTHU Pa3bUpATEAbCTBA U PABHON BO3MOXXHOCTH AASL
PaBAMYHBIX CTOPOH y4YacTBOBATb B HAa3HAYeHHH TPETENCKOIO CYAQ.
KoMMeHTapuy, OcCBeljaloLjye BOPOCh], KOTOpble MOI'YT GbITh pac-
CMOTpEHBl IIPU OPraHM3ALMH APOUTPAKHOTO Pa3OMpPaTeAbCTBA B
LIeAOM, He OXBATBIBAIOT Pa3paGOTKy apOUTPAKHBIX COTAAUICHUIT HAU
YUpEKACHHE TPETENCKOIO CyAd. DTH IPOGAEMBI BHI3BIBAIOT OCOObIE
BOIPOChl B PAMKaX MHOTOCTOPOHHEIO apOUTpakxa B OTAMYHE OT
apOUTPaXKHOTO Pa3bUPATEAbCTBA C YIACTHEM TOABKO ABYX CTOPOH, H
OHH MOTYT OBITh pPelleHbl B PAMKaX ONPEACACHHOTO apOUTPasKHOIO
peraamenra'’,

19. TpucoepmHeHMe K UCKY U obbefuHeHHne
HECKOJIbKUX MCKOB

a) [llpucoeduHeHue K ucky

139. IlpucoepuHeHHe K MCKy O3HAyaeT BKAIOYEHHE HOBOH CTO-
POHBI B CymjecTByIollee apburpaxHoe pasbupareabcrso. He Bce
XOAATAICTBA O IPUCOEAMHEHUN 0053aTeABHO TPeOYIOT OAHOBPEMEH-
HOTO COTAACHS BCeX CTOpOH (T. e. CTOPOH apOUTPaskKHOTO pasbupa-
TeAbCTBA M HOBOH cTOpoHbl). HOBast CTOpOHA yXe MOXeT HecTH
00513aTeAbCTBA 110 APOUTPAKHOMY COTAAUICHHMIO, M HPOLIECC MPHCO-
eAMHEHHs K FICKY MOXET OBITh IIPeAyCMOTPEH apOUTPaXKHBIM COTAA-
IIeHHeM, IPUMEHHMBIM apOUTPAXHBIM 3aKOHOAATEABCTBOM HU/HAK
HPUMEHUMBIM aPOUTPAXKHBIM PErAAMEHTOM.

'>Cwm., mampumep, myskr 1 crarsm 10 Ap6UTPaKHOTrO peraamenta
IOHCUTPAA (B pepaxumu 2010 roaa), B KOTOPOM TIPEAYCMATPUBAETCS, 4TO
“(...) eCAM AOAXHBI GBITH HA3HAYEHBI TPH apOMTpa M B KaUecTBe MCTIA HAM
OTBETUHKA BBICTYIIAIOT HECKOABKO CTOPOH, TO, 32 HCKAIOUEHHEM CAYJaeB, KOTAQ
CTOPOHbBI AOTOBOPHAMCh 06 HHOM CIIOCO6€ Ha3HAYeHIs apOUTPOB, HECKOABKO
CTOPOH COBMECTHO, Oyaydd AM6O HCTIIOM, AMOO OTBETYHKOM, HA3HAYAIOT

apburpa’.
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140. CTOpOHBI MOTYT IOXEAATh MPHCOEAMHUTh HOBYIO CTOPOHY K
apOUTPAKHOMY Pa3bUPATEAbCTBY B TeX CAYYAsIX, KOTAA OHM He MMEIOT
BO3MOXHOCTH IIPEACTABHTh CBOM IPETEH3HMH B IIOAHOM Obbeme 6e3
YYaCTHsl TaKOH HOBOM CTOPOHbBI HMAM JKEAAIOT M30eXaTb HPHUHSTHS
HPOTUBOPEYHBbIX PellleHHH B OTHOIIEHUH Pa3AMYHBIX cTOpoH. Heko-
TOpbIe ApOUTPAXKHBIE PETAAMEHTbI PETYAUPYIOT BOIIPOC IPUCOEAHHE-
HUSI K UCKY, IPEAYCMATPUBAsl, YTO TPETEFCKHUI CYA O IIPOChOe OAHOM
U3 CTOPOH MOXKET Pa3pelnuTh OAHON UAM HECKOABKMM HOBBIM CTOPO-
HaM IIPHCOEAMHHUTHCS K apOUTPXKHOMY PasOHpPaTeAbCTBY IIPH YCAO-
BMH, YTO OTa HOBAas CTOPOHA YXe HeCeT O0s3aTeAbCTBA IO
apbuTpakHOMy coraameHunio’. B Apyrux apbuTpakHbeIx peraaMeHTax
He COAEPXHTCS TPeGOBAHHMS O TOM, YTOOBI HPHUCOEAMHSIOWASICS K
HICKY CTOPOHA HeCAa 06513aTeAbCTBA IO APOUTPAKHOMY COrAALIEHHIO,
B PaMKaX KOTOPOT'O MPEABSBASETCS UCK, IPU YCAOBUM YTO OHA HECeT
00s13aTeAbCTBA IO APYTOMY COOTBETCTBYIOLIEMY apOHTPaKHOMY
COTAQIIEHHMIO, KOTOPOE TAKKe OOS3aHBI COOAIOAATb HBIHEIIHHE CTO-
poHBI pasbuparesbcTsa. IIpy IPHHATHE pelleHHs 06 yTBEPKACHUN
MIPUCOEAMHEHHS K MCKY TPETeNCKHUI CyA MOXET NPUHATb BO BHHMMa-
HMeE PE3YABTaT, IOAYYaeMblil B BUAE TPOLIECCYaAbHOM 39 PeKTUBHOCTU
MAY HedadeKTUBHOCTU (BKAIOYAs BO3MOXKHBIE 3aAEPXKKH), BAXKHOCTD
[PUCOEAMHEHHS] HOBOM CTOPOHbI, ObecreyeHre CIpaBeAAUBOCTH IO
OTHOIIEHMIO K HbIHEIIHHM CTOPOHAM HMAHM yIiep0, MpUuMHAEeMbIT
Kakoil-An60 cropose. TpeTeicKuil CyA MOXKeT TakoKe IPUHSTH BO BHU-
MaHUE CBOU ITIOAHOMOYHS U MOPSAOK €ro yUPeXACHHUS.

141. TIpucoepnHeHne AI00OI HOBOM CTOPOHBI K MCKY PEKOMEHAY-
ercsl MPOM3BOAMTD HA CAMOM paHHeM 9Tare apOMTpaxkHOro pasdu-
pareabcTBa. MHOTIHe apOUTpasKHbIE PETAAMEHTHI, B KOTOPBIX 3aTPAru-
BAeTCs BOIPOC IIPUCOCAUHEHHS K UCKY, OTPAHMYHMBAIOT BO3MOXKXHOCTD
AOOHBATBCSI MPHCOEAMHEHHS [IOCAe HA3HAYEHUS TPETERICKOTO CYAA.
Hanpumep, cTropoHa MOXeT IIPOCUTD O IIPUCOGAMHEHUHU K HCKY IpH
[IPEACTABACHHH CBOETO OTBETAa HA YBEAOMAEHHE 00 apOHTPasKHOM
pasbupareabcTBe'®. B TakoM cAydae HOBasi CTOPOHA MOXKET IIPHCOe-
AMHHTBCS K TIPOLIEAYPE A0 Ha3HAYeHHs TPeTefcKoro cyaa. B 3aBucu-
MOCTH OT IIPHMEHHMOTIO apOHTPAXXHOTO 3aKOHOAATEABCTBA M apOuT-
PaXXHOTO pErAaMeHTa TPeThsI CTOPOHA TAKXKe MOXKET IIPUCOSAUHHUTHCS
K MCKY ITOCA€ Ha3HAYEHHUS TPETEHCKOTO CYAQ, €CAH BBITOAHEHBI OIIpe-
AGACHHBIE YCAOBHSL

b) 06veduHeHue HecKO/MbKUX UCKOB

142. Bompoc 06 06beAMHEHHH HECKOABKUX MCKOB BOSHUKAET B TeX
CAy4asiX, KOTAQ HECKOABKO OTAEABHBIX APOUTPAXKHBIX Pa3bUpPaTeAbCTB

3Cwm., Hampumep, myHKT S crarsu 17 ApOGHTPaXHOTO peraameHTra
IOHCUTPAA (8 pepaxumu 2010 roaa).

*Cwm., Hanpumep, moamyHkr f) mymkTa 2 crarsu 4 ApburpasxHoro
peraamenta IOHCUTPAA (8 peaaxumu 2010 ropa).
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BO30Y)KAQETCsl B COOTBETCTBHH C OAHMM U TeM )K€ HAM PasHBIMH apOu-
TPOKHBIMU COrAameHusMU. O6beAnHeHHe HECKOABKUX MCKOB O3HA-
4aeT 0ObeAMHEHME OTAEABHBIX ApOUTPAKHBIX Pa3bUpPATEAbCTB BHe
3QBHCHMOCTH OT TOTO, GBIAU AM OTKPBITHI CBSI3AHHBIE MeXKAY COGOM
apOUTpasKHbIe Pa3GMPATEABCTBA COTAACHO OAHOMY H TOMY XK€ HAH
ApPyromy apburpakHoMy coraamennto. O6beAHHEHHe HECKOABKAX
FICKOB MOXXET IIOBBICHTb 9QPEKTUBHOCTD M [OMOYb U3GEXKaTh IOAY-
YEHHS HEMOCAEAOBATEABHDBIX PE3YABTATOB IIO CMEXHBIM BOIPOCAM.
TeM He MeHee OAHA MAM HECKOABKO CTOPOH MOI'YT IIPOSIBASITH BIIOAHE
OGOCHOBAHHYIO 3AMHTEPECOBAHHOCTh B OTAGABHOM PaCCMOTpPEHHH
HECKOABKIHX CIIOPOB, HAIIPHMED, IO TOM NPHYNHE, YTO OAMH M3 CIIO-
POB MOXKET OBITh IPUOPHUTETHBIM, HAM IOTOMY, YTO OObeAHHEHHEe
HECKOABKHX HICKOB CA€AQET apOUTpaKHOe DasbupaTeAbcTBO Goaee
CAOKHBIM H IIPOAOAKHTeABHBIM. He Bceraa MoxxeT GbITh IPaKTHYECKH
BO3MOXHBIM OObeAuHeHHe apOUTPaXKHBIX pasbupareAbcTB Ge3 yua-
CTHSL apOUTPAXKHOTO YIPESKACHHSL.

143.  Bompocsl 00beAMHEHNs] HECKOABKIX HCKOB HAXOAST OTpPaKe-
He BO BCe (OABIIEM YKCAe apOUTPAKHBIX PErAAMEHTOB. ApOuTpaxk-
HbIe PErAAMEHTBI, KOTOPbIE IPSIMO AOITYCKAIOT OGbEAUHEHHE ABYX HAU
HECKOABKUX TPEACTOSIIUX apOUTPAKHBIX PasOGHpPATEAbCTB, YHTHI-
BAalOT IIPU 9TOM Pa3AM4Hble $aKTOPBL, B YACTHOCTH: d) OOPALAeTCS Al
¢ mpoch60it 06 06HEANHEHNN HCKOB OAHA H3 CTOPOH; b) AQIOT AH Bce
CTOpOHDI COrAacHe Ha OObEAHHEHUe UCKOB; ¢) BOHUKAIOT AU CIIOPBI
B CBSI3H C OAHVMH ¥ TEMH K€ IPABOOTHOIIEHHSIMI HAU B PAMKAX OAHHX
U TeX 5Ke apOUTPaKHBIX COTAAUIEHUI, @ €CAU HET, TO SIBASIIOTCS AU
TaKHe COTAAIIEHWS COBMECTHMBIMH; M d) GbIA AW HA3HAYeH TpeTeil-
CKHII CyA B PaMKaX AIOOOTO U3 apOUTPaKHBIX Pa3OUpaTeAbCTB.

20. Bo3MoXHble TpeboBaHUA B OTHOLIEHUM
thopmbl, coaepikaHnA, xpaHeHuUs,
perucTpaumm U BpyYyeHUs apoUTPaXKHOro
peweHus

144. CTOpOHBI M TPETeHCKHUII CYA AOAKHBI YUUTHIBATH IPUMEHHMOE
apOHUTPaXKHOE 3aKOHOAATEABCTBO U 3aKOHOAATEABCTBO B IOTEHIIHAAD-
HOM MecTe (MecTax) NMpUBEACHHS apOUTPAXKHOTO pellleH s B HCIIOA-
HEHHe, A TaKoKe INpPHMEeHHMMble apOUTPAKHbIE DPErAaMeHTH IIPU
paccMoTpeHnH AI0OBIX TPeOOBaHHI B OTHOIIEHHH GOPMbI, COAEPIKA-
HUS, XpaHeHHs], PETUCTPAIUU HAM BPYYEHHS TAKOTO PeIleHHUs.

145. B HEKOTOPBIX 3aKOHAX COAEPKUTCS TpeOGOBaHHE, COTAACHO
KOTOPOMY apOHTPasKHbIE PEIIeHHS IOAACKAT CAAYe HA XPAHEHHE HAL
PETHCTPALMHU B CyAE MAU QHAAOTHMYHOM OPraHe AHOO MOAAEXAT Bpy-
YeHMIO B 0COOOM IOpPSIAKE MAM Uepe3 KOMIIeTeHTHbIA opraH. Taxue
3aKOHBI PA3HATCS B OTHOLIEHHH, HAIPUMep, BHAA APOMTParKHBIX
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pellleHHit, K KOTOPBIM NPUMeHseTCs Takoe TpebGoBanue (HampuMep,
KO BCeM apGUTPAXHBIM PelIeHIsIM AUGO TOABKO K PElIeHHUsIM, KOTO-
pble He GBIAU BBIHECEHDI TIOA STHAOH apOUTPAKHOTO YIPeXACHHS);
CPOKOB AASL CAQUM HA XPaHEHHe, PErMCTPALMI UAM BPYYeHHs apou-
TPaKHOTO pelleHus (B HEKOTOPBIX CAyYasX TaKHe CPOKH MOTYT GbITb
AOBOABHO KODOTKHMH); M TIOCAGACTBUI HECOGAIOAGHHS TaKMX
Tpe6oBaHuil.

146. Tlpu HaAMYEHM TAKUX TPeOOBAHMIT 1jeA€COOOPAHO AO BBIHECE-
HUSL apOUTPAXKHOTO PEIIeHHs] ONPEACAUTD, KTO OYAET MpEATIPHHHU-
Marb HeOOXOAMMbIE WIATH AASI BBIUIOAHEHHSI 9TUX TpebOBaHMIL, U
PelnTh, KaK AOAKHBI PACIIPeAeAsThCS M3Aepkki. Hecobaropenme
TaKUX TPeOOBAHUI MOXKET [OBAHMATb HA IOPUAMYECKYIO CHAY U/HAU
BO3MOXXHOCTb [IPHBEAEHNSI B HCIIOAHEHHE apPOUTPAXKHOTO pelleHHsL.

48



125




87050-9L'A




	Предисловие
	Содержание
	Решение Комиссии Организации Объединенных Наций по праву международной торговли о принятии Комментариев ЮНСИТРАЛ по организации арбитражного разбирательства 2016 года
	Введение
	Перечень вопросов для возможного рассмотрения при организации арбитражного разбирательства
	Аннотации



