WAREHOUSE RECEIPTS
DEVELOPING AN UNCITRAL INSTRUMENT ON WAREHOUSE RECEIPTS
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L. BACKGROUND INFORMATION
The purpose of this report is to examine the desirability and utility of a United Nations
Commission on International Trade Law (UNCITRAL) instrument on warehouse receipts. The
analysis shows that there are significantly different approaches towards warehouse receipts
legislation and regulation globally. The warehouse receipts-related documents published
by regional and international organizations such as the World Bank Group (“WBG”), the
European Bank for Reconstruction and Development (“EBRD”), the Food and Agriculture
Organization of the United Nations (“FAO”), the Organization of American States
(“OAS”), UNCITRAL, and the International Organization of Securities Commissions
(“IOSCO™) also reveal a number of differences. The UNCITRAL instruments that, in one
way or another, affect warehouse receipts (e.g., security rights in negotiable documents) do not
provide adequate and holistic guidance to countries seeking to legislate in the area of warehouse

receipts.

In March 2017, during the UNCITRAL Fourth International Colloquium on Secured
Transactions, the panel on warehouse receipt financing concluded that UNCITRAL
should develop an instrument on warehouse receipts in the form of a model law.! Specifically,

the panel suggested

L UNCITRAL Fourth International Colloquium on Secured Transactions (15-17 March 2017, Vienna), available at
https://uncitral.un.org/en/colloquia/security/papers 2017.
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that this instrument should concentrate on “a modern general framework for the issuance and
transfer of warehouse receipts, the duties and rights of issuers and holders of warehouse receipts,
and the allocation of losses in case of a shortage of stored assets.”? In addition, the warehouse
receipts instrument “could also address the use of warehouse receipts as collateral that are not
negotiable documents and especially the third party effectiveness of security rights in electronic

warehouse receipts.””

In April 2018, the governments of the United States and Mexico submitted a proposal for an
UNCITRAL model law on warehouse receipts (Proposal). The Proposal was inspired by the
UNCITRAL Fourth International Colloquium on Secured Transactions and recommended that an
UNCITRAL Working Group should be established to “harmonize and modernize the legal
framework on warehouse receipts” for the purpose of creating a corresponding instrument, which
would “allow many businesses to benefit from a predictable and modern [regime] that facilitates
sales of warehouse receipts, as well as their use as collateral for loans, whether domestically or in
cross-border transactions.” The proposal addresses the desirability and the feasibility of the legal

regime.

The desirability component of the Proposal is underpinned by the assumption that an effective
warehouse receipts system benefits all of the participants in the commodity market, whether in
agriculture or other industries (e.g., mining), including producers, warehouse operators, traders,

and creditors. This assumption is generally accepted among international organizations and

2 UNCITRAL, Possible Future Legislative Work on Security Interests and Related Topics (April 20, 2017) at 11,
available at http://undocs.org/EN/A/CN.9/913.
3 1d.
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governments alike, providing economic justification for warehouse receipt initiatives. The
Proposal also provides specific examples for the desirability of an UNCITRAL instrument,
including: i) the fact that a majority of economies still lack norms governing warehouse receipts;
ii) the need to harmonize existing standards on warehouse receipts promoted by international
organizations like the WBG and the EBRD; and iii) the growing importance of warehouse receipts

in supply-chain and value-chain financing.

The feasibility of the Proposal is premised on UNCITRAL’s unique position to engage in this type
of work that has already resulted in the adoption of international standards facilitating
modernization and harmonization of laws. Of relevance to warehouse receipts, those laws and
standards include: i) the United Nations Convention on Contracts for the International Carriage of
Goods Wholly or Partially by Sea (“the Rotterdam Rules”); ii) the UNCITRAL Model Law on
Electronic Transferable Records; and iii) the principles, recommendations, and model provisions
contained in the UNCITRAL texts on secured transactions. Although these model laws and
standards address some issues related to warehouse receipts, they do not provide a comprehensive
and systematic framework for a modern warehouse receipts regime. A future model instrument
would build on UNCITRAL’s extensive experience in developing international standards, the
warehouse receipts initiatives of other international organizations, and the practices of countries

in instituting warehouse receipts systems.

II. ASSESSMENT OF DOMESTIC LEGISLATIVE AND REGULATORY
FRAMEWORKS

This section covers the domestic legislative and regulatory framework on warehouse receipts and

related matters in the following six jurisdictions: Bulgaria, France, Malawi, Mexico, Philippines,



and the United Arab Emirates. The goal of this section is to assess the different
legislative/regulatory approaches to warehouse receipts systems (WRS) around the world and
illustrate the need for modernization. The approaches vary, for instance, some jurisdictions have a
general framework embedded in a code while others have stand-alone warehouse receipts laws.
Some enacted legal rules on electronic warehouse receipts (EWRs) while in others contractual
frameworks underpin the trading of EWRs. A few have also enacted specialized legislation
applicable to particular sectors, such as warehouse receipts covering agricultural products and gas.
Legal traditions have also shaped some of the approaches of legislative frameworks on warehouse
receipts. For instance, many civil law jurisdictions—following the French model—have
implemented a dual WRS, where the warehouse issues a warehouse receipt (also known as a
certificate of title) and a pledge bond (also known as a warrant). The warehouse receipt represents
ownership rights over the stored goods while the pledge bond is used to secure an obligation, such
as a loan to a farmer who deposited crop into a warehouse. In addition, some civil law jurisdictions
analogize warehouse receipts to negotiable instruments and securities, applying many rules
governing these instruments and securities interchangeably. In contrast, many common law
jurisdictions, especially those that follow the English law, do not have any legislation on

warehouse receipts whatsoever.

Many of the jurisdictions analyzed in this section are covered by the World Bank’s Enabling the
Business of Agriculture 2017 Report (hereinafter “EBA Report”). The EBA Report builds on the
World Bank’s Doing Business methodology and quantifies regulatory approaches and legal

barriers that affect the business of agriculture in 62 countries across 12 topic areas.* The EBA

4 Enabling the Business of Agriculture, available at http://eba.worldbank.org/ (last accessed Sept. 20, 2018).
4
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Report provides quantitative indicators on regulations for seed, fertilizer, machinery, finance,
markets, transport, water, and information and communications technology (ICT). Specifically,
the finance indicator measures, among others, the “use of agriculture relevant assets as movable
collateral and availability of credit information on low-amount loans, including from non-bank
lenders.” The Warchouse Receipts Index of the EBA Report measures the following five
characteristics of a WRS: i) the existence of a law regulating the operation of warehouse receipts;
ii) whether the warehouse operator is required by law to provide a performance guarantee, such as
a bond, an indemnity or guarantee fund, and/or insurance; iii) whether warehouse receipts are
negotiable; iv) which types of receipts may be issued (paper-based, electronic, or both); and v)
what information must be provided on a warehouse receipt in order for it to be legally valid (e.g.,
date of issuance, location of the storage facility, description of the goods, security right over the

goods etc.).

A. BULGARIA

Bulgaria’s WRS was rated first in a 2009 comparison of the systems in Eastern Europe and Central
Asia (“EECA”), prepared by the Food and Agricultural Organization of the United Nations
(“FAO”). The 2009 FAO assessment classified Bulgaria as an “advanced” warehouse receipt
WRS.®> Whether this remains the case after post-2009 legislative developments is arguable,
particularly after 2015, when Bulgaria’s National Assembly repealed the warehouse receipts law

applicable to the storage and marketing of grain on which the FAO assessment was based. Bulgaria

5 The use of warehouse receipts in agriculture in transition countries, p. 10 (FAO, 2009) (“For the last eight years,
the system has established itself as a major factor in stability of the grain market, and there have been no defaults
related to the activities of licensed public warehouses. The financial sector lends an annual 10 to 50 million euro
against warehouse receipts, depending on market prices. Some local traders finance their grain trading operations
completely on the basis of warehouse receipts and off-take contracts, without any fixed assets required by the
banks.”), available at http://www.fao.org/3/a-i3339e.pdf.
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nevertheless meets the minimal requirements of a functional WRS, including specific rules

governing warehouse receipts, their transfers by negotiation, and performance guarantees.

Bulgaria’s current WRS is adversely affected by a lack of supervision with respect to warehouses
storing agricultural commodities (particularly grain) and a fragmented secured transactions
framework. Additionally, an underdeveloped commodity market and an absence of an EWR
exchange limit the potential of the WRS. The Law on Electronic Documents and Electronic

Services (2001)® is insufficient to provide an adequate basis for institutionalization of EWRSs.

In 2013, Bulgaria enacted a law, which provides for warehousing and an associated regulatory
framework with respect to crude oil and petroleum products. Moreover, Bulgaria’s experience in
eliminating its specific WRS for grain is illustrative of the challenges faced by other EECA

countries, such as Ukraine.

a. Legislative Framework

Bulgaria’s warehouse receipts laws are presently comprised of the: i) the Commercial Law
(1991),” which is similar in form to a commercial code typically enacted in a civil-law jurisdiction
that contains provisions governing warehouse receipts transactions for all goods; and ii) the Law

on the Storage of Crude Qil and Petroleum Products (2013),2 which governs warehouse receipts

5 Law on Electronic Documents and Electronic Services (2001), available at
https://www.lex.bag/laws/Idoc/2135180800; see also Regulation (EU) No 910/2014, available at https://eur-
lex.europa.eu/legal-content/EN/T XT/?uri=CELEX%3A32014R0910.

" Commercial Law (1991), available in Bulgarian at https://lex.bg/laws/Idoc/-14917630; available in English at
https://www.ebrd.com/downloads/legal/securities/bulgaria2.pdf.

8 Law on the Stockpiling of Crude Oil and Petroleum Products (2013), available in Bulgarian at
https://www.lex.bg/laws/Idoc/2135837969.
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transactions for oil as well as provides for the associated regulatory framework. Accordingly,

Bulgaria’s WRS contains general, and commodity-specific, legislation.

Although the Law on the Storage and Marketing of Grain (1999),° which governed warehouse
receipts transactions for grain, was repealed in 2015,'° some of its provisions are discussed below.
It was drafted with technical assistance provided by the United States Agency for International
Aid (“USAID”), during a period when international organizations were particularly active in
developing warehouse receipts systems for grain across the former Soviet sphere. Bulgaria’s
specific WRS for grain was eliminated due, at least in part, to the inability or unwillingness of the

government to fund its comprehensive regulatory framework.

The Law on the Stockpiling of Crude Oil and Petroleum Products was enacted for Bulgaria to
comply with the requirements set forth in Council Directive 2009/119/EC,** which imposes an
obligation on European Union Member States to maintain minimum stocks of crude oil and
petroleum products.*? Whereas the Law on the Storage and Marketing of Grain was intended to
facilitate the fluid exchange of grain and grain products in an organized commodity market, the
Law on the Stockpiling of Crude Oil and Petroleum Products is primarily intended to secure

Bulgaria’s crude oil supply, nearly 99% of which is imported.'® This partly explains the more

® Law on the Storage and Marketing of Grain (1999), available in Bulgarian at https://www.ciela.net/svobodna-
zona-normativi/view/2134424582/zakon-za-sahranenie-i-targoviya-sas-zarno.

10 L aw on the Termination of the National Grain Service (2015), available in Bulgarian at
http://www.mzh.government.bg/media/filer_public/2018/03/26/zakon_za_zakrivane nsz.pdf.

11 Council Directive 2009/119/EC (2009), available at https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2009:265:0009:0023:EN:PDF.

12 New Crude Oil and Petroleum Products Reserves Act; Changes to Director Qualifications Requirements,
available at http://www.newbalkanslawoffice.com/publications/new-crude-oil-and-petroleum-products-reserves-act-
changes-to-director-quali.

13 “Bulgaria: National Energy Indicators and Policy Challenges,” CENTER FOR STUDY OF DEMOCRACY, p. 6
(2014), available at www.csd.bg/fileSrc.php?id=22673.
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restrictive regime of the Law on the Stockpiling of Crude Oil and Petroleum Products with respect

to transferring warehouse receipts.

Finally, the Law of Obligation and Contracts (1950)** and the Commercial Law provide a regime
governing the creation, perfection and enforcement of possessory pledges over movable assets,
including warehouse receipts. The Law on Registered (Special) Pledges (1997)* provides for non-
possessory pledges, some provisions of which also affect warehouse receipts.'® The framework
does not align with the international best practice, such as the UNCITRAL Model Law on Secured

Transactions (2016).

1. Types of Warehouse Receipts

The Bulgarian WRS contains two types of double paper warehouse receipts: i) for all goods
generally, and ii) for oil and petroleum products in particular. Bulgarian law does not recognize

non-negotiable warehouse receipts, a “single” warehouse receipt, or EWRs.

Article 577(1) of the Commercial Law provides that “[a]t the request of the bailor, the bailee shall
issue a warehouse receipt for the [deposited] good.” Article 577(2) provides that “[t]he warehouse

receipt...shall consist of a certificate of title and a pledge certificate,” and also enumerates the

14 aw of Obligations and Contracts (1950), available in English at http://www.bulgaria-law-of-
obligations.bg/law.html.

15 Law on Special (Registered) Pledges (1997), available in English at
https://www.ebrd.com/downloads/legal/facts/bulgaria.pdf.

16 See Georgi Tzvetkov and Lyoboslav Lyubenov, International Secured Transactions: Bulgaria, p. 1 (Oxford, 2010)
(“Since 1997, the modern techniques of non-possessory pledges, implemented in article 9 of the Uniform
Commercial Code (UCC) of the United States and the Model Law on Secured Transactions of the European Bank
for Reconstruction and Development (the “EBRD Model Law™), have made their way into Bulgarian secured credit
law”), available at http://www.dgkv.com/uf/publications/unc19bul.pdf.

8
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elements that both parts must contain.'” A “double” paper warehouse receipt, thus consists of i) a
goods note, which evidences the holder’s right to receive the goods stored in the warehouse; and

ii) a pledge note, which evidences the holder’s security right.

The Law on the Stockpiling of Crude Oil and Petroleum Products provides for a special type of
warehouse receipt for oil and petroleum products.*® The Law on the Stockpiling of Crude Qil and
Petroleum Products recognizes the warehouse receipt as a type of “promissory security” that, in
turn, falls under the broader category of a security. This is the case in many EECA countries, where
warehouse receipts are also ordinarily classified as securities. Article 35(3) additionally provides
that “[a] warehouse receipt, issued for a quantity, stored in a warehouse, which is not registered
[i.e. licensed]... is invalid.” Article 35(4), moreover, provides that “[a] warehouse receipt shall be
issued after its entry into the warehouse registry of the respective warehouse on the basis of a
signed and written contract for deposit and shall consist of a goods note and a pledge note”. Article
35(5) further provides that the two parts of the warehouse receipt shall contain the elements
enumerated in Article 577(2) of the Commercial Law as well as four additional elements.'® Finally,

Article 35(10) provides that “[a] warehouse receipt shall be issued in a form approved by the

17 Both parts of the warehouse receipt must contain: 1. indication of the public warehouse and the sequence number
under the warehouse register; 2. name and address of the depositor; 3. type and quantity of goods and whether they
may be mixed with other goods; 4. time period for keeping the goods; 5. statement by the depositary that he shall
deliver the goods as agreed; 6. acts to be undertaken by the depositary for preservation of the goods; 7. information
whether the goods are insured, with whom, for what sum insured, against what risks and for what premium; 8.
amount of remuneration due and unpaid expenses prior to the issue of the warrant; 9. amount of ullage, except where
the goods have been accepted by numbers; 10. place and date of issue of the warrant; 11. signatures of the depositor
and the depositary.

18 Under Article 35(2) Law on the Stockpiling of Crude Qil and Petroleum Products, a warehouse receipt is defined
as a “security evidencing the stockpiling of [crude oil and petroleum products] under this Law.”

1% Those elements are as follows: i) the name “warehouse receipt for crude oil and petroleum products,” ii) the
registration number of the warehouse and the date it was entered into the warehouse registry, iii) the number and
date of the certificate of conformity regarding liquid fuels, and iv) the duration of storage.

9



President of the [State Reserve] and printed in accordance with the terms and procedures for

printing securities.”

2. Transfer of Warehouse Receipts

Transfers of warehouse receipts are governed by the relevant provisions of the Commercial Law.
However, there are some special rules governing transfers of warehouse receipts for oil. Articles
578-79 of the Commercial Law govern the procedure for transferring warehouse receipts,
including to secure obligations. Article 578(2) provides that the general rules governing the
transfer of a bill of exchange, and in particular Articles 466-70 and Article 475, apply to the
transfer of a warehouse receipt.?® Articles 468-69, in turn, provide that transfers of bills of
exchange may be completed by endorsement (in cases where the draft is made out to a named
individual), and delivery to the transferee. Article 578(1) additionally provides that warehouse
receipts may be transferred by endorsing the back side of both the goods note and the pledge note.
Pursuant to Article 578(3), an endorsement on the pledge note alone “shall constitute a right of
pledge on the goods deposited in favor of the endorsee.” Article 582 provides that “[t]he goods
deposited shall be returned to the depositor, or where a warehouse receipt has been issued, to the
holder of the receipt who is established through the continuous sequence of endorsements, against

presentation of the receipt.”

Article 35(9) of the Law on the Storage of Crude Oil and Petroleum Products provides that “[a]

warehouse receipt, and its components, may not be endorsed.” However, this would not preclude

20 The Bulgarian system for transferring bills of exchange appears to be based in part on the UN Convention
Providing a Uniform Law for Bills of Exchange and Promissory Notes (Geneva, 1930), available at
https://www.uncitral.org/pdf/english/texts/payments/billsnotes/X 12 e.pdf.
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their transfer by other means, such as assignment. Article 35(9) additionally provides that “the
quantities of crude oil and petroleum products covering emergency reserves cannot serve as a
guarantee, except for a pledge to secure a bank loan for the purchase of crude oil and petroleum
products.”?* Accordingly, only acquisition security rights may be created with respect to the
commaodity stored in such a warehouse. Emergency reserves transferred for collateral purposes,
moreover, are subject to restrictions, which limit the utilization of warehouse receipts for oil as a

commodity-financing instrument.

b. Regulatory Framework

The following summarizes the regulatory framework for warehouses relating to i) all goods; ii)
crude oil and petroleum products; and iii) grain (under the Law on the Storage and Marketing of

Grain repealed in 2015).

1. Generic Regulatory Framework

There is no comprehensive regulatory framework in place for public warehouses. Moreover, there
is no general requirement that warehouses obtain a license to accept goods for storage or issue
valid warehouses receipts. The Commercial Law imposes a duty on the bailee to enter the contract
[for the deposit of goods] in a warehouse registry that it must maintain.?? The procedure for
maintaining the warehouse registry and making valid entries therein is determined by the Ministry

of Justice.” The Commercial Law provides a general requirement that warehouses insure the

21 See Law on the Stockpiling of Crude Oil and Petroleum Products (2013), Article 4, which provides that
automobile gasoline and gas oils, kerosene type jet fuels, and diesel fuel constitute “emergency reserves.”
22|d. at 574(2).

23 1d. See also Regulation No. 3 on Warehouse Registers for a Public Warehouse, available at
http://www.justice.government.bg/Files/Naredba3.pdf.

11
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goods stored in their facilities against damage caused by fire, flood, and earthquake.?* Thus, the
Commercial Law contains a few general rules of a regulatory nature relevant to warehouses. The

intention was for specific laws or regulations to provide for a detailed regulatory framework.

2. Former Regulatory Framework for Grain

Although a regulatory framework governing the storage of grain and issuance of corresponding
warehouse receipts is no longer in place, it is nevertheless informative to highlight some of its
features. This is because it is representative of many EECA countries, such as Ukraine, that
attempted to institute comparable regulatory frameworks and faced similar challenges, particularly
with respect to securing sufficient funding from the regulated participants to support the
supervisory regime. The regulatory regime thus has a significant impact on the commercial law

framework governing the issuance and transfers of warehouse receipts.

The Law on the Storage and Marketing of Grain empowered the Ministry of Agriculture and Food
(“MinAgro”) to provide for a “state policy regarding the production, marketing, storage and
processing of grain.”? Accordingly, MinAgro issued corresponding rules and regulations,
particularly with respect to organizing the National Grain Service (“NGS”), which was a sub-
agency within MinAgro charged with implementing the WRS for grain, including administering a
central electronic registry of warehouse receipts issued by grain warehouses,?® as well as

supervising warehouses to ensure compliance with the applicable standards.?’

24 |d. at 575(4).

%5 |aw on the Storage and Marketing of Grain, Article 3.
% 1d. at 21(a).

271d. at 4.
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The Law on the Storage and Marketing of Grain effectively provided for a mandatory licensing
requirement for public grain warehouses: only licensed warehouses could issue valid warehouse
receipts for grain,?® and unlicensed warehouses that accepted grain for storage were subject to
monetary sanctions.?® Although MinAgro acted as the primary licensing authority, the NGS
accepted and screened applications and sent a corresponding recommendation on whether or not
to approve the application to MinAgro. The NGS also issued certificates of registration to
warehouses that confirmed their compliance with the applicable rules and regulations regarding
the structure and maintenance of their storage facilities.>° The NGS recorded licensed warehouses
and registered storage facilities in a publicly accessible central electronic registry.* Accordingly,
the WRS for grain contained a dual licensing regime with respect to warehouses: i) a licensing
requirement for entities engaged in the public storage of grain (i.e. operators), and ii) a registration
requirement for the grain storage facilities. In addition to infrastructural requirements, license
applicants also had to meet managerial requirements,® provide a bank guarantee in favor of
MinAgro,*® and take out insurance, covering the grain stored in their facilities, against fire, flood,
and earthquake damage.®* Moreover, licensed warehouses were required to join the Guarantee
Fund, which indemnified depositors and holders of warehouse receipts in cases where participating

warehouses failed to meet their obligations.*

28 |d. at 16(3).

29 |d. at 33(1).

30 1d.

31 1d. at 11i and 13(1).
%21d. at 11a.

3 1d. at 9(4).

% 1d. at 10(4).

% 1d. at 9a(1).
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The NGS also supervised public grain warehouses, which primarily involved on-site inspections
of storage facilities.?® Where violations were discovered, the NGS was authorized to impose
sanctions on warehouses, including recommending to MinAgro that their license be revoked, and

removing their storage facilities from the central registry.%’

The repealed Law on the Storage and Marketing of Grain thus provided a comprehensive, and also
quite complex, framework for regulating and supervising Bulgaria’s WRS, complete with: i)
regulatory and supervisory bodies; ii) mandatory licensing and registration requirements; iii)
warehouse and warehouse receipts registries; iv) performance guarantees; and v) an operational

guarantee/indemnity fund.

The elaborate regulatory framework that was provided for under the Law on the Storage and
Marketing of Grain did not function in a sufficiently cost-effective manner to financially sustain
the NGS over the long term. This seemed to be the case despite the fact that Article 4a of the Law
enumerated several possible sources of funding other than the state budget, which included: i)
licensing and registration fees; ii) certification fees (confirming the quality of the grain); iii)

monetary penalties imposed for violations; and iv) the collection of taxes.

There were several references in the Law to the trading of grain covered by warehouse receipts on
the commodity exchanges,®® and even the financial markets (in the case of warrants).® However,

no such organized trading was ever established, primarily due to an underdeveloped commodity

3 Supra note 25, Article 29(5).

37 1d. at 32(2).

3% See id. at 19(1), 23(3), and 33(1).
%9 1d. at 19(2).
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and financial market, including a general lack of associated trading infrastructure.*® The use of
warehouse re